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717 | Shiam Sunder v4, Emperor : u 63 827 
E | 3 U, Р, LAW REPORTER, Pants 4 то 6, 1921, 


. 
Privy Council, f Allahabad High Court—ocontd. 
1 Hussonally Sullemanji v. Tribho. ' 1! Bohra Gajadhar Singh v Basant 
- "| 7 wandas Mangaldas Nathbhai .. б] 361 Lal ба, 69 
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GI 440 for india ^ 61 847 
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GI 46) ] 950 | multanmal v, Budhumal «61 70 
53 8u | 
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63.475 | printed. 
64 115 | 858 | Mithibai v. Meherbai vey OF 397 
64 103 | 566 | Shankar v, South indian Railway... 6б 5 390 
64 114] 875 | Appa v Babaji S 164 564 
64 17 | 876 | Nilkanth v ttamkrishna o 6% 358 
62 040 | 88, | Baban v Poona Municipality ... | 64 367 
62 932] 85: | І.оор Saiba v Haidar saiba „| G4 66 
62 +54] 854 | Emperor у. Motilal Hiralal „| G4' 40 
62 10.4 | 898 | Vali Asmal v. Malji 24169 78 
G3 154] 905 | Mahadeo v. Ramchandra | To be 
63 332 | rinted, 
63 145 | 908 | Sander v. Makan ie 4 386 
63 155 | -909 | Krishnaji v..Mahadeo 4. | 6% 337 
63 161) 911 | Uvtamram v. Thakordas we | Lobe 
63 160 printed, 
63 156 | 918 | Peari Mohan v Monohar, «| 62 74 
62 876} 920.| Perrazu v. Subbarayadu 161 690 
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168 | A. O. T. R. M. Chetty v. Po U. .. | ӨЗ 973 | 212 | V. Vaz v. Maddox „164 62 
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Railway Oo., Ltd. 64 995 | 227 | Burma Ой Company Ltd. v. 
192 | K. K. Allapitchay v. S.S. A. B Sampson G4 534 
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uq ' „|62 5з Bowsinga 4 | 63 809 
201 | Ma E Gywe v. Ma Le Wa „| 6% £9 | ©2387 | Lutohmi Ammal v. Narasammo ... Not 
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[ . e 
556 | Nilmani Kar v, Sati Prosad Garga , GI 824 605 , Mohsen-ud-Din у, Bhagaban ee 
577 | Anilebala Chowdhurani v, Dhiren- _ |. Obandra ` | 1 445 
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591 | Gulab Singh у. Ballabh Das — .. | 61 769 : Giri ' m | Gi 830 
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PATNA HIGH COURT, * 
: FULL BENCH. 
Letrers PATENT Arrear No, 103 or 1919. 
April. 25, 1921. 
Present: —Sir Dawson Miller, Kr,  * 
Chief Justise, Mr, Justieo Jwala Prasad, 
Mr. Justiee Dar, Mr. Justiae Adami and 
Justios Sir John Baoekuill, Кт. 
Ruja SHIVA PRASADSINGH—Darenpant 
— APPELLANT 
versus 
HIRA SINGH ANDOTBERS— PLainrires 


— RESPONDENTS. e 
Limitation Act (IX of 1908), Sch. I, Arts, 142, 144 
—Lijectment, suit for—Possession, evidence of, valueless 
—Burden of proof—Possession, whether follows title. 


* Per Curiam (Jawala Prasad, J., dissonting).— 
Where in a suit for ejectment, the evidefeo d 
possession within twelve years of the suit is found 
to be equally valueless on both sides, it must be 
held that the plaintiff has failed to satisfy the 
burden of proof cast upon him of proving his pos- 
session within that period by proving merely a title 
and possession at some antecedent period, lp. 9, col, 
2; p. 28; ool. 2; p. 24, col, 2.] n 

. Letters Patent appeal from 'he judgment 
of Mr. Justise Jawala Prasad, dated the 18th 
November 1919. 

ORDER OF REFERBENOE TO А 
FULL BENOH, 

Mirer, О, J.—(December 92, 1920.)— 
The plaintiffa in this ease sued for pos- 
‚ Session of oertain lands, alleging that they 
had been wrongfully dispossessed by the 
defendants Nos. 1 to 3. The plaintiffs 
slaimed their title under a registered kabala 
granted by one Gobardhan Singh in 1308 
Fasli (1901 A. D.), that is some 15 years 
before the institution of the suit, They 
pleaded, that they were in possession up 
tillethe month of Assar 1823 Fast: (June 1916 
А. D), when they were dispossessed by the 
said defendants. It is, therefore, admitted 


1 


that the defendants were in possession at the 
date of the suit, whish was instituted on the 9th 
August1916, The main defence was that the 
lands did not belong to the plaintiffs’ vendor 
at any time but to the Raja of Jharia. The 
defendants Nos. 1 to 3 olaimed to be bhagidars 
under an tjara granted by the lessee of the 
Raja. The Raja of Jharia and his lessee 
were subsequently added as defendants Nos, 4 


-and 5 respectively: The defendants further 


sontended that the suit was time-barred, they 
having been in adverse possession for over 
12 years, Both the Munsif and the Disiriet 
Judge on sppeal found that the plaintiffa' 
title had been proved and no question on 
that issue arises in this appeal, the only 
point for determination being whether the 
plaintiffs had lost their right to resover by 
12 years’ adverse possession on the part of the 
defendants. Both sides gave evidence of 
possession. The learned Munsif, who oon- 
sidered the evidenoe very meagre and an- 
statisfaatory, was not satisfied that either side 
had made out their базе on the question of 
possession, bnt he gave the plaintiffs the 
benefit of the presumption that possession 
follows title and deoreed the suit in the 
plaintiffs’ favour. 


On appeal the Distriot Judge affirmed the 
finding as to the plaintiffs! title. On the 
question of limitation he pointed out that tha 
defendants’ possession at the date of suit was 
admitted and having dealt with the evidenee 
of the parties on the question of possession 
for the earlier portion of the 12 years, found 
that the evidenes on both sides on this point 
was equally valueless, The resnlé was that, 
apart from any presumption, the plaintiffa 
had failed to prove possession within 12 
years and the defendants had failed to prove 
sontinuous possessjon for a period of 12 увага 





2 | К. INDIAN OAKES, 


SHIVA PRASAD SINGH V, НІВА SINGH. 


before the suit. The defendants, however, 
being admittedly in possession when the suit 
was instituted, the only question was whether 
any presumption that. possession fokowed 
title arose in sush а oase. The learned 
Distriot was of opinion that, exoept in landa 
of a speoial character such as waste and 
jungle Jands, the presumption that possession 
follows title only arose in aases where the 
evidense of poseession eon both sides was 
equally balaneed, and not, as here, where it 
was cqually unworthy of eredit, He assord- 
‘ingly dismissed the suit, setting aside the 
deeree of the Munsif. 16 may be observed 
that the learned Judge, in saying that the 
presumption only arose where the evidense was 
equally balanoed, probably meant to say where 
the evidense was equally strong on both sides 
and apparently equally balanced, вз the 
latter was the proposition laid down in the 
: ease of Lala Singh v, Latif Hossein (1), whioh 
he quoted in support of his deoieion. 


The plaintifís appealeds from that decision. 
tothe High Court and the oase was argued 
before Jwala Prasad, J. The learned Judge 
took the view that in the sireumstanoes 
stated, the plaintiffs having proved their title 
by the kabala of 1368 F. (1901 A. D.), the 
presumption arose that possession followed 
title, until that presumption was rebutted by 

some reliable evidence as to adverse posses- 
sion for 12 years and as the defendants had 
failed to prove their possession by any reliable 
evidenee for the period before the date of 
dispossession admitted in the plaint, viz. 
Asear 1323 Е. (June 1916 A, D.), the plaint- 
iff had discharged the burden of proof east 
upon them, Не aoesordingly aliowed the 
appeal and deoreed the plaintiffs’ suit. 

From that desision the present appeal has 
been preferred by the defendant No. 4 under 
slanse 10 of the Letters Patent to this Bench, 
The learned Judge whose desision is now 
under appeal relied upon two eariler eases of 
this Court to both of whieh he was a party, 
vis, Bhuban Mandal v, Jugal Hasra (Second 
Appeal No. 728, of 1917 unreported) and 
Bhikhad Bhunjan Narain Tewart ү. Upendra 
Nath Hoy (2), in both of whioh it was held that 
where there is either no evidenee of posses- 
Bion by either party or where the evidenoeo is 


(1) 28 Ind, Cas. 477; 21 C. L, J, 480. 
(2) öl Ind. Сав, 801; (1919) Pat, 298; 4 P, І. J, 
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equally unsatisfactory on both sides, the , 
presumption arises that possession followa 
title. Apari from these two oases I have 
been unable to discover any authority whieh 
direstly supports the learned Judge's ruling. 
The question for  desision is оше which 
presents some difficulty, as the desisions in 
this Court on the subjeot are not uniform. 
One of tbe learned Judges who desided the 
first of the above oases was, when a Judge of 
the Caleutta High Court, a party to the 
decision of Lala Singh vw. Latif Hossein 
(1), which laid down that where the evidence 
of pogsession is equally unreliable on both 
sides, no suoh presumption as that relied on 
arises. The same learned Judge in 1916 
whena Judge of this Court, sitting singly, 
in the ease of Fukira Lal Saku v. Munshi Ram 
Oharan Lal (3), expressed the same view as 
be had previously expressed in the Caloutta 
High Court. The effest of the desision in 
Fakira Lal Sahu’s case (3) was that it is only 
when the evidende of possession is strong on 
both sides and is equally balansed that the 
presumption that possession goes with title 
should prevail, and that this prinaiple does 
net apply to вавев in which the evidenss is 
equally unworthy of oredit on both sides. 

In this eonfliet of authorities, although the 
two oases relied on by the learned Judge, 
grhoge judgment із now under appeal, were 
desided by a Division Beneh, whereas the 
contrary view, 80 far as this Court is eonserned, 
was that of a Single Judge, I think 16 is 
desirable that we should not follow those 
deoisions, unless upon further consideration 
we are satisfied that they were right.’ Upon 
an examination of the authorities I have 
arrived at the sonolusion that those decisions 
cannot be supported. | 


In the year 1860 the oase of Maherajah 
Koowur Baboo Nitrasur Singh v. Baboo Nund 
Loll Singh (4) same up for desision beford 
their Lordships of the Judicial Committee of 
the Privy Counoil, The dispute there was ' 
between neighbouring Zemindars. Both 
parties claimed the disputed lands as within 
the boundaries of their Zemindari, The 
plaintiff admitted the defendant’s possession 
for some 10 or 11 years before the suit. The 


(3) 35 Ind, Cas, 664; 1 P, L, J. 146. 
(4) 8 M. L A. 199; 1 Suth, P. С. J. 420; 1 Sar, P. 
с. J, 744; 1 W. E. P, О, 61 19 И, R.,506. 
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defendant elaimed that it had existed for a 
mueh longer period. Thea majority of the 
Sudder Court, without considering the ques- 
tion of title, which had been determined in 
the plaintiffs favour in the Trial Court, and 
withont impugning that finding, dismissed 
the suit on the ground that the plaintiff, even 
assuming his title to be proved, had failed to 
establish dispossession within 12 years and, 
therefóre, his own possession within that 
period, The dissentient Judge thought the 
finding in favour of the plaintiff's title might 
shift the burden of proof as to the date of 
dispossession on tothe defendant and that 
there should be a new trial with direations to 
consider the evidenee from that point of view. 
On appeal to Her Majesty in Counoil the 
desision of fhe majority of the Sudder 
Court was affirmed, Their Lordships agreed 
that the issue of posséasion was the first to 
be eonsidered in the ease and wholly 
independent of the question of title, In 
delivering the judgment of the Board, Turner, 
L, d. after pointing out that where the 
appellant was seeking to disturb the admitted 
possession of the defendant, it slearly lay on 
him to prove dispossession within 12 years 
and, therefore, that he or some person through 
him he olaimed was in possession during 
that period, observes: "No proof of anterior 
title, (such as would bs involved ip tke 
desision of the boundary question in his 
favour, ean relieve him from this burden, or 
shift it upon his adversaries by compelling 
them to prove the time and manner of dia. 
possession. The lands in question may have 
been ‘part of Mauzah Gopaulpore, and as sush 
may have been enjoyed by his ansestor, and 
yet he may have lost, by lapse of time, his 
right to reeover them.” The learned Lord 
Justise then proceeds to diseuss the evidenee 
of possession on both sides, of which there was 
„а oousiderable volume, and sums up thus: 
“Let it be granted, however, that the oral 
evidence on the part of the respondents is по 
better than that on the part of the appellant ; 
it must still lie on the appellant to make out 
his ease," Не then sonsidered the probabili. 
ties and eame to the eonolusion that they 
were decidedly against the appellant and that 
he had failed to give that proof of possession 
an was essential to the maintenance of the 
Bait, 
From that desision, I think, the principle 
may be dedueed that ina suit for ejeetment 
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on the ground of wrongful dispossession the 
plaintiff must prove possession on the part of 
himself or those through whom he slaims 
within the period of limitation, and that 
he does not diseharge the burden merely 
by establishing his title and proving enjdy- 
ment at some period beyond 12 years 
from the  eommenoement of the suit, 
besause, as was pointed ont, he may still have 
lost by lapse of time his right to resover. It 
would seem to follow asa necessary oonelusion 
from this principle that where there is no 
evidenee of the plaintiff’s possession during 
the limitation period, the suit must fail for 
want of proof, even if he should establish hia 
title at some earlier period ooupled with 
enjoyment. The desision also establishes 
that where there is evidense on both sides of 
more or less equal weight so as to create a 
doubt as to where the truth lies, the pros 
babilities may be regarded and may supply 
the additional weight nesessary to turn the 
seale in favour of one side or the other. But 
it seems to me that where there is no evidense 
in support of a fact tie burden of proving 
whieh lies upon the plaintiff, no amount of 
probability will supply the plase of direst 
evidense; and similarly where there is some 
evidence but of sueh a nature that it ig 
rojested as unworthy of eredit, the party ирон 
whom the burden lies ean be in no better 
position than if he had ealled no ovidense at 
all. 

Between the date of the decision last 
mentioned and 1873 their Lordships of the 
Privy Couneil on more than one osecasion 
reiterated the prineiple that in all sush oases 
the plaintiff must prove not merely a prior 
title but possession within the limitation 
period [See Ra;ah Sahib Perhlad Sein v, 
Maharajah Rajender Kishore Sing (5), Beer 
Ohunder Jobro? v. Deputy Collector of Bhullooak 
(6) ]. In 1873 the oase of Runject Ram Pandey 
v. Goburdhun Ram Pandey (7) same before their 
Lordships for desision, In that ease one of the 
questions for determination was whether the 
respondents, who sued the appellant for the 
resovery of three Mauzas, had proved not 
only their title but their possession within 


(5) 12 M. I. А. 292 ab pp. 322, 337; 2 Suth, P.O, 
J. 226 as p, 239; 2 Sar, P, О, J. 430; 20|E. Е, 349. 

(6) 18 Ў. В, 28 (Р, С). 

(7) 20 W, В, 26 CP. O.) 
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12 years of the suit, In that esse, as in the 
other, there was strong evidenee addused 
Љу both sides on that question, the respond. 
ents claiming to bave been in posseseion 
before and up to within 12 years and the 
appellant olaimirg to have had possession for 
over 12 years before the suit, Their Lord. 
ships stated that it was extremely difficult to 
some іо а sonolusion which was satisfaetory 
to the mind, where the evidence was so 
sonflisting and eonsidered whether there was 
aby presumption to be derived from the other 
parts of the sase in favour of one side or the 
other, The judgment then proceeds: “Now 
the ordinary presumption would be that 
possession went with the title, That presump- 
tion ssnnot, of course, be of any avail in the 
presente of slear evidence to the contrary, 
but, where there is strong evidence of 
possession, ав there is here, on the part of the 
respondents opposed by evidende, apparently 
strong also, on the part of the appellant—their 
Lordships think that, in estimating the 
weight due to the evigdense on both sides, the 
presumption may, under ihe peculiar circum- 
stances of this case, be regarded; and that, 
with the sid of it, there isa stronger pro- 
bability that the respondents’ ease is true than 
that of the appellant, 


“It may aleo be observed thattheir Lordships 
are not disposed to give great credit to the 
evidenes brought forward by the appellant, 
inasmuch as his ease, which rested upon the 
' theory that he had acquired this property 
for himself, has been found to be wholly 
untrue.” 


The passage just quoted has been taken to 
support the proposition that where there is 
no evidence cf possession on either side or 
where the evidenea of each party is unworthy 
‘of eredit, possession may be presumed to 
nescmpany title. In my opinion that decision 
lends no eupport to ensha proposition, It 
should be observed that in the passage 
‘quoted the presumption is only called in aid 
for the purpose of adding weight to evidense 
in itself eredible, but ко shaken by adverse 
testimony’ as to ereate doubt or diffienlty in 
arriving at the truth. Where there is no 
evidence, or only sueh evidenee as ie found 
to be unworthy of oredit, the presumption in 
-iteelf dces not carry the weight of proof, 
The presumption is one of fast and merely 
gives rise toa probability, ard san have no 
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more weight than any other probability 
arising from the oiroumstances of the ease. 
Unlike a presumption of law it does not enjoin 
upon the Court the necessity of drawing an 
inference, either eonelusive or rebuttable, of 
the existence of a fact. The decision of 
their Lordships of the Judisial Committee in 
Mohima Ohundur v, Mohesh Ohunder (8), given 
in 1888, again empharisea the necessity of the 
plaintiff proving not merely title and antece- 
dent possession but possession within 12 
years, In thatonse the slaimants had shown 
that they were formerly proprietors of the 
land te which they alleged title and from 
whioh they olaimed to oust the defendants, who 
had dispossessed them aesording to their oase 
within 12 years of the suit, Their Lordships 
pointed out that the suit was in reality what, 
in England, would be called an astion for 
ejestment, and in all actions for ejeatment, 
where the defendants are admittedly in 
possession, and a fortiori where they had been 
in possession for a great number of years and 
under a olaim of title, it lies upon the plaintiff 
to prove his own title. “The plaintiff must 
reegver by the strength of bis own title, and 
it is the opinion of their Lordships that, in 
this саве, the onus is thrown upon the plaint- 
iffa to prove their possession prior to. the 
time when they wereadmittedly dispossessed, 
afd # some time within 12 years before the 
sommensement of the suit, namely, for the 
two or three years prior to the year 1875 or 
1874, and that it does not lie upon the 
defendants to show that in fast the plainte 
were Bo dispossessed,” 

These oases have been eonsidered in sdb: 
sequent deeisions in the Caloutta High Court 
and although it has from time to time been 
contended that, in the absense of evidence of 
possession within 12 yeara on the part of 
the plaintiff, the presumption that possession 
follows title may properly be made until: 
rebutted, I have been unable to dissover 
any oase in that Court in whieh the pro. 
position has heen sustained. In Mahomed 
Ali Khan v. Khaya Abdul Gunny (9) degided 
іп 1888, the plaintiff, suing in ejestment, 
proved title and possession at a period beyond 


(8) 16 C, 473 (P. O.S 16 I. А. 28; 6 Sar. P. OoJ. 
821; 8 Ind. Deo, (м, я.) 812 

(9) 90. 741 (Е, B.) 12 0. I4 J, 257; 4 Ind. Des, 
(х, в.) 1145, 
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12 years from the date of the suit. The 
majority of the Full Bensh, following the 
Privy Oounsil ruling in Maharajah Koowur 
Baboo Niirasur Singh v. Baboo Миза Dall 
Singh (4), held that as a general rule the 
plaintiff sannot, merely by proving posses. 
sion at any period prior to 12 years before 
suit, shift the onus to the defendant; but 
where the land is of sush nature that 
86tual user in the ordinary methods ean- 


not be expested, possession шау be 
proved by  evidense whish in the oase 
of eultivated lands would be insnffisient, 


and in впеһ oases all that oan be réqnuired 
is that the plaintiff should shew such aeta 
of ownership as are. natural under existing 
eonditions, and, where this has been done, 
prior possession may be presumed to have 
eontinued until the plaintiff is shewn ta 
have been dispossessed. On the question 
of the quantam of proof in sueh oases it 
was further laid down in. that ease "that 
where land has been shown to have been 
in a oondition unfitting it for actual en- 
joyment in the usual modes at such a time 
and under auch sircumstanees that that 
state naturally would, and probably, 
did, eontinue till within twelve years before 
suit, it may properly be presumed that it 
did so eontinue, and that the plaintiff's 
possession continued also, until the вота $ 
ia shown." The applisation of that prinoiple, 
however, was osonfined to those oases in 
whieh the land was of sush э peouliar 
nature that possession sould not be expect. 
ed to be proved by asts of astual user 
and enjoyment. 

lf the sontention be sound that in ordi- 
nary oases where there is no  evidense, or 
no reliable evidensee, of possession by either 
party during the disputed period, posses. 
sion must be presumed to go with title, 
‘it would follow thatthe plaintiff, by merely 
proving title and possession atf some period 
` earlier than 12 years before the eommenae- 
ment of the suit, wonld make out a prima 
facie ense and throw the burden of proof 
upon his adversary, whioh is the very thing 
ha eannot do. In the вазе last mentioned 
it is true that the majority of the Fall 
Beneh held that the presumption ought to 
be, sonsidered in the siroumstanoes of the 
ease together with all the evidense, but 
that was upon the ground that the lands 
ju suit were bf a spesial charaoter, of whieh 
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evidenes of aetual user in the ordinary 
manner could hardly be expeoted. 

In another esse in the same Court in 1885, 
Dharm Singh v. Hur Pershad Singh (10), it 
was objeated by the appellant that the 
lower Appellate Court had disposed of the 
question of possession by  referense only 
to the presumption arising from title. 
Dealing with this argument Field, J., said 
that if the Judge "had pursued that course 
he would undoubtedly have been wrong, 
but that there was positive evidenee of 
possession on behalf of both parties, and 
that the Courts below preferred that 
of the plaintiffs, whieh assorded with the 
titls whish was found to be in them, a 
sourse which was in aseordanse with the 
principle laid down in the Privy Oounoil 
in Ranjeet Ram Pandey v. Goburdhun Ram 
Pandey (7). 

The later ease of Rajkumar Roy v, 
Gobind Ohundur Roy (11), desided in 1892, is 
not, in my opinien, in sonfist with the 
view I have already expressed. There the 
land in suit was of a spesial sharacter 
and evidenaa of possession sould not be 
expeoted to be proved by asts of ordinary 
user, as in the sase of aultivated land. 
Moreover, eaeh party tendered positive 
evidence on the question of possession and 
their Lordships found that, even assuming 
the burden of proof upon the plaintiff to 
be suoh as the defendants eontended, he had 
snffisiently diseharged it by proving sneh 
asts of possession within the limitation 
period as the land was eapable of. 

Again in Thakur Stngh v. Bhogeraj Singh 
(12) desided in 1839 the question turned 
upon the peeuliar nature of the land in 
suit and the nature of the evidense neses- 
sary бо prove possession where the land 
was insapable of user in the ordinary 
manner, but the Court pointed ont that 
the Munsif had been wrong in holding that 
the presumption that possession follows 
title arose where the evidence of possession 
was equally unreliable on both sides, and 
that the true applisation of the prineiple 
would be where the evidenae of possession 


(10) 12 С. 88; 6 Ind, Dec, (N. s.) 26, 

(11) 19 0, 660 at p. 674 (P. С.); 19 T. A. 140; 8 
Sar. P. C, J. 140; 9 Ind. Dec. (N. s.) 888, 

(12) 27 О, 26; 14 104, Deo, (N. в.) 17, 
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is strong on both sides 
equally balaneed. 


Again in 1904 in Babu Kasturi Singh 
v. Rajkumar Babu Bishen Pragas Narain 
‘Singh. (18) it was stated by the Court 
(Bodily and '"Mookerjee, JJ.), following 
Thakur Singh v, Bhogeraj ‘Singh (12) that 
the presumption might not have been ap- 
plisable if the Distriet, Judge had found 
that the evidenee of the plaintiffs upon 
the question of possession was of the same 
unsafisfaetory еһатваіег as that of the 
defendants, It had been found as a fact 
in that sase that the land in suit had 
been under water, had been reelaimed and 
had besome eapable of astual osoupation 
within 12 years of the suit, and, therefore, 
the plaintiffü previous possession was pre- 
sumed to have sontinued up to that point 
of time, 

It has been suggested that Mookerjee, J., 
one of the Judges in the last mentioned 
ease, expressed a differtnt opinion three 
years later in Méea Shamsher Bahadur v. 
Munshi Kuni Behari Lal (14), But as pointed 
ont by Holmwood and Mulliek, JJ., in 
Lala Singh v. Datif Hossein (1), either the 
‘judgment has been misreported or an error 
has erept into it, beaause the passage re- 
lied on for the suggestion is that at page 
280 of the report, whieh purports to 
stats the  prinsiple laid down by their 
Lordships of the Judicial Committee in 
Runjeet Ram Pandey v. Goburdhun Ram Pandey 
(7) and  slearly misstates the prineiple. 
Moreover, a perusal of the judgment asa 
whole shews that it was only іп respest 
to the jungly lands insapsble of eultivation 
that the presumption was applied that 
possession followed title, whereas when 
dealing with the eultivated lands the Court 
arrived at a different  eonelusion. With 
regard to the eultivated lands the Court, 
after sonsidering the nature of the evi- 
dense of possession required in the sase of 
different kinds of land, proeeeds at page 
279 thus:—"[n these eireumstanees, it is 
impossible to support the deeision of the 
:Distrist Judge upon this part of the ease, 
The presumption whioh he raised in favour 
of the plaintiff would be available, only 


and apparently 


(13) 8 C, W. N. 876. 

(14) 12 0, W, М. 273; 8 M. L, T. 212,7 0. 1,7, 
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so long as the lands  eontinued to Бе 
jungle. The presumption, however, would 
eease to be operative after the land was 
cleared of jungle, and was brought under 
cultivation.” In the result the appeal was 
dismissed, only in so far as it eoneerned 
the jungleand Bhil lands, of whieh earlier 
possession was presumed to sontinue, and 
some cultivated land over whieh the plaint- 


iff had proved astual enjoyment and posses. 


sion within 12 years, and was allowed as 
to the sultivated lands over whieh по 
astual possession had been proved during 
the s&me period, but whieh the District 
Judge had presumed to be in the plaintiff's 
possession because he.had proved title and 
possession at an antesedent period. 

From а review of the oases, I think 
the following prineiples appear to be estab- 
lished. In all oases where the plaintiff 
sues in ejestment, he must prove a sub- 
sisting title and possession within 12 
увага of the eommencement of the suit, 
In the absenee of any evidense of his 
possession within 12 years, he fails to 
psove а subsisting title beeause he may 
have lost by lapse of time his right to 
resover, and the onus of proving that he 
was dispossessed within that time is upon 
the plaintiff, Where there is evidense 
fquflly strong on both sides as to posses- 
sion within 12 years so that it is diffieult 
to determine where the truth lies, the 
probabilities may be regarded and may be 
во еіепё to determine the question of fact 
in favour of one side or the other. Similarly 
in sueh oases the presumption that posses. 
sion goes with title, whieh isa presumption 
of fast and amounts fo no more than a 
probability, may be regarded as supporting 
the өтійерве of the plaintiff and may assist 
the Court in soming to a eonelusion in his 
favour. This presumption need not neses- 
sarily be drawn as in the ease of a pre- 
sumption of law. It is rebuttable and ' 
carries more or less weight aeeording to 
the eireumstanses of the case. But, in my 
opinion, the presumption in itaelf eannot 
supply the plase of all evidense in eases 
where вов evidence may reasonably Бе 
expeated to be obtainable, as in the вава of 
possession of oultivated lands. * Indged 
the absenoe of evidense of possession 
of cultivated lands by the plaintiff 
on whom the onus lies méy, J think, 


Vel, LXI) 
SHIVA PRASAD SINGH 0, MIRA SINGH, 


itself afford a presumption against him at 
least as strong as that whieh arises in 
.his favour from proof of anteeedent title 
“and possession, Possession, however, is not 
always .eapable of proof by aets of astual 
user, and the absenee of evidence cf user 
.in the ease of submerged or jungle or 
waste lands does not  nesessarily raise a 
presumption against the plaintiff's son. 
tinued possession where nnteeedent title 
and possession are proved, and in sueh 
eases if has been held that the continuanos 
of possession may be presumed if antese- 
dent title and possession are proved. 

The view above expressed is not, in my 
opinion, at varianee with the desision of 
this Court in the resent ease of Maden 
Mohan Singh v. Bri) Bihari Tal (15). In 
that ease,as I read the report, the evidenee 
‘shewed that the defendants had not been 
in possession for the full statutory period 
of 12 years and, therefore, it was found 
ав a fast that the dispossession began 
within that period. It appears to have 
been one of those eases in whish the 
plaintiffs proved their вазе by the eviddéhee 
of the defendants’ witnesses, although their 
own evidense alone might have been in. 
suffieient to satisfy the burden oast upon 
them. In the present ease the question 
is one of onus of proof where there is an 
entire absense of reliable evidenso on the 
point. : 

In my opinion the desision appealed 
from was wrong and the desree of the 
learned Distriet Judge should be restored, 
but as this opinion is eontrary to the 
view taken by this Oourt in Bhuban 
Mandal v. Jugal Hazra (Seeond Appeal 
No. 728 of 1917) and Bhtkhad Bhunjan 
Naratn Tewart v. Upendra Nath Roy (2), the 
. question should be referred to a Full Beneh 
for final desision under Ohapter V, rule 2 
of the High Oourt Rules, The question 
for decision is whether the judgment ар. 
pealed from was right, in so far as it 
held that where the evidense of posses- 
sion within 12 years of the suit has been 
found to be equally valueless on both 
sides, the plaintiff has satisfied the burden 
of proof aast upon him of proving his 
possession within that period by proving 
merely a. title and possession at some 


(16) 67 Ind, Cas, 717; 5 P. L.J, 592; 1 P.L. T, 
505; (1921) Pat, 29; 2 0. Р, L. Е, (Pat.) 205. 
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antesadent period and whether the eases of 
Bhuban Mandal v. Jugal Ausra and 
Bhikhad Bhunjan Narain Tewari v. Upendra 
Nath Roy (2) were rightly desided. 
Ross, J.—( December 22, 1920) — 1I agree. * 
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ihe Appellant. 
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JUDGMENT OF THE FULL BENOH. 

Miter, О. J.—The faeta of this case are 
fully set out in the Order of Referenéa and 
it is unnesessary to repeat them here, It 
has .been sontended, however, that the 
question for desision formulated in tha 
Order of Referense does not eorrestly re- 
present the deeimion of the learned Judge 
in seeond appeal, in so far as it states 
that one of the questions for dosision is 
whether that judgment was right in holding 
that, when the evidense of possession within 
12 years of the ‘suit has been found to 
be equally valueless on bôth sides, the plaintiff 
has satisfied the burden of proof east upon 
him of proving his possession within that 
period by proving merely s title and 
possession at some antesedent period, What 
in faot my learned brother in his judg- 
ment says was this “The question 
involved in the present ease is whether 
in the sireumstanees the learned Munasif 
was justified in giving the benefit of 
the presumption referred to above to the 
plaintiffs.” The sireumstanses, whieh must 
be taken as determined and to whish my 
learned brother had in the previous para- 
graph of his judgment referred, were those 
found by the Distriet Judge on appeal, viz., 
that the  evidenee of possession on both 
sides was equally unworthy of  eredit. 
The ease was then eonsidered on that 
hypothesis, and indeed sould be eonsidered 
on no other, as those were the fasts 
found by the Distriet Judge and wore 
sonelusive in any further appeal. Then after 
referring to the two eases of Bhuban 
Mandal v. Jugal Haera and Bhikhed Bhunjan 
Narain Tewari v. Upendra Nath Roy (9), 
the eorreetness of whieh desisions has 
also been referred to this Boneh, the judg- 
ment proseeds: “Jt ія true that in a 
guit in ejestment the plaintiff has to prove 
not опу his title but also his possession with. 


'in12 years of fho date of suit, When the 
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plaintiff proves hia title, the presumption, no 
doubt, arises in his favour as to his having 
been in possession of: the property on the 
strength of his title." Не then finds that the 
Мапа was right in holding that the plaintiff 
must have been in possession in 1901, the 
dateof his дабаа, whioh is more than 12 
years before the commensement of the suit, 
The judgment then points out that the 
Courts below found that the defendants failed 
to prove their title as well as their possession 
and thatso faras they were concerned, the 
matter was settled, as no presumption in 
favour of trespassers could be raised, and adds: 
“ As to the роғвеєвіоп of the plaintiffs the Trial 
Oourt was justisfied in raising the presump- 
tion in their favour, on the ground that they 
wore the rightful owners of the land and uron 
the faot that they gave some evidence of 
possession,” ButI may point out that that 
evidenee must be regarded sa unworthy of 
eredit, as the Distriet Judge found. Finally 
the judgment eoneludes by saying that the 
raising of the presumption was a matter 
within the diseretion of the Trial Court and 
as the Distriot Judge had not differed from 
the Munsif in his findings or eome to a definite 
findingin favour, of the defendants’ possession, 
it was not open to the Distrist Judge to over. 
rule the desision and that his view of the law 
on the subjest was wrong. 


I have dealt at length with the judgment of 
my learned brother now under appeal, as it 
has been argued that I have inthe Order of 
Reference misrepresented the effeat of his 
judgment. I am unable to see that I have 
done so, but to make it quite olear I wish to 
point ont that where I ventured with great 
reapest to differ from his judgment was that 
whereas upon the facts found by the District 
Judge, whieh must be taken as conelusive, 
ho sonsidered that it was not open to the Dia- 
trist Judge to reverse the desision arrived 
at by the Munsif, I take a eontrary view, 
Assuming that there was no evidence worthy 
of oredit on behalf of either party as to 
possession, whioh is what the District Judge 
found, and assuming, as it is assumed and 1 
think properly assumed in the judgment now 
under appeal, that the plaintiff ina suit for 
ejestment must prove not only his antesedent 
title but also his possession within 12 years 
of the suit, then in the absenee of any eredi- 
ble eyidense as to possessiqn, I consider that 
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the palintiff must fail and that the presump: 
tion arising from title eannot be ealled in 
aid to give weight to evidenee unworthy of 
credit avy more than if no evidence at all 
had been given, In the Order of Reference Í 
have given at length my reasons for arriving 
at this conslusion and have referred to the 
authorities which, in my opinion, support it, 
After further argument I see no reason to 
modify the view there expresssd and it is 
unnecessary to repeat what I then said. 

It has been argued, however, that inall 
cases where the defendant sets up a title by 
adversg possession, whether the suit is one 
based upon dispossession or not, the onus lies 
upon the defendant to prove his adverse 
possession for 12 years before the suit, In 
my view this ia stating the legal proposition 
too broadly, In support -of the proposition 
the ease of Radha Gobind Roy Saheb v, Inglis 
(16), decided in 1880, is relied оп. That was 
а desision of their, Lordships of the Judicial 
Committee of the Privy Couneil and is binding 
upon this Court. The ease was one in whieh 
the plaintiff sought a declaration of his right 
to, pnd to be restored бо possession of, eertain 
land which had originally been covered with 
water, forming a large Bheel, but whieh in 
resent years had tosome extent become dry and 
sultivable and he sought to set aside eertain 
osdere of Magistrates whereby the question 
of possession bad been desided against him, 
The plaintiff proved his title to the Mauza of 
which the land in suit was found to be a part. 
It was also found that the land in suit had all 
been re-formed from the bed of the lake and 
besame dry and eultivable within reeent years, 
certainly within less than 12 years before the 
institution of the suit. The defendant dis- 
puted thet the land in question ever formed 
a portion of the Mouza and also set up a plea 
of adverse possession for more than 12 
years, Their Lordships, on the fasts stated, ' 
held that on the question of possession the: 
issue was undoubtedly on the defendant and 
that he must prove that the plaintiff bad 
lost his title by reason of the defendant's 
adverse possession, Itean hardly be assumed 
that this judgment was intended to modify 
the earlier devision of their Lordships in the 
oase of Maharajah Koowur Baboo Nitrasur Singh 


(16) 7 O. 1, B, 864 (Р. 0.); 8Suih. P, О, J. 
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v. Baboo Nund Loll Singh (4), which decided 
that in a suit for ejectment based upon ров. 
session and dispossession within 12 years the 
onus lay upon the plaintiff to prove that the 
dispossession took plaoe within 12 yeara 
and that he did not discharge that burden 
by merely proving title coupled with enjoy- 
ment at some earlier period. The sorreot 
view of Radha Gobind Коуз case (16) 
appears to me to be that the oase was not one 
based upon a dispossession by the defendant 
of the land as such and there was no alle. 
gation that the plaintiff had ever been in 
astual possession of the land after it formed by 
the drying of the water. In other words, the 
ease was поё one falling under Artiole 142 of 
the Limitation Áet but under Article 144, Tt 
ia also to be observed that in that eate, as was 
pointed out by Sir Arthur Wilson in 
delivering the judgment ofthe majority of 
the Full Bensh in Mahomed Ali Khan v. Khaja 
Abdul Gunny (9), their Lordahips observed: 
“The Subordinate Judge does not appear 
to have had his attention dirested to the 
very important question when the new land 
formed.” 
only have begun at that period upon the 
fasts found, and.their Lordships agreed with 
the finding of the High Court that the 
lands only formed within the statutory 
period of 12 years. If that ease must Фе 
taken as an authority for the broad pro- 
position that in actions for ejeatment based 
upon dispossession of the plaintiff, the burden 
of proof is east upon the. defendant of 
sbewing .that he is entitled to retain posses- 
sion onee the plaintiff has proved title at 
gome period more than 12 years ago, it 
seems hardly possible to suppose that eight 
years later in the ease of Mohéma Ohunder 
v. Mohesh Ohunder (8) their Lordships would 
again have taken the view expressed in 
Maharaiah Koowur’s case (4) and have said 
that "in all aetions for ejestment where 
the defendants are admittedly in posséssion 
and а fortiori where, as in this partisular 
ease, they had been in ‘possession for a 
great, number of years and under a claim 
of title, it lies upon the plaintiff to prove 
his own title. The plaintiff must reeover 
by the strength of his own title, and itis 
the opinion of their Lordships that in this 
ease the onus is thrown upon the plaintiffs 
to prove their possession prior to the time 
when they were admittedly dispossessed and 


The defendant’s possession sould, 
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at some time within 12 years before the 
commencement of the suit, namely, for the 
two or three years prior to the year 1875 or 
1874, and that it does not lie ápon the defend. 
ants to shew that in fast the plaintiffs were 

во dispossessed.” . 


Otber eases were oited by the learned 
Vakil for the appellant in support of hig 
contention, but in none of them, во far as 
I have been able fo diseover, was the sause 
of aetion based upon a dispossession. It 
follows that in my opinion the appeal 
should be allowed and the oases relied upon 
were wrongly desided. I think the appel. 
lanta are entitled to their  aeosts in all 
Courts. 

JWALA Prasan, J.— The Referense to the 
Fall Benoh is in the following terms:— 

“The qaestion for desision ia whether the 
judgment a&ppsaled from was right, in во 
far as it held that where the evidense of 
possession within 12 years of the suit haa 
been found to be equally valueless on both 
sides, the plaintiff has satéfied the burden 
of proof east upon him .of proving hia 
possession within that period by proving 
merely a title and possession at some ante. 
oadent period and whether tho eases of 
Bhuban Mandal v, Jugal Hazra (Sesond 
Appeal No, 728 of 1917) and Bhikhad 
Bhunjan Narain Tewari v. Upendra Nath Roy 
(2) were rightly desided.” 


The judgment appealed from, referred to 
in the aforesaid passage and whieh has 
given rise to this Heferenee, was delivered 
by me sitting singly on the 18th Novem. 
ber 1919. Ву the aforesaid judgment I set 
aside the judgment of the District Judge, 
dated the 18th February 1918, and restored 
that of the Munsif, dated the 25th Angust 
1317, deereeing the plaintiffs suit for 
resovery of possession of land deseribed in 
Sshedule Kha, whieh is a portion of the land 
desoribad in Sohedale Ka of the plaint, The 
land in Sshedule Xa is known as the 
Pathar Ohapar Bahal land. It originally 
belonged to the plaintiffs and their unsle 
Nagar Singh and after the death of the 
latter it belongs entirely t. the plaintiffs, they 
being his heirs. 

The plaintiffs sold the entire Pathar 
Ohapar Bahal land to oce Gobardhan Singh 
by a registered kabala, dated the 26th Phagan 
1497 В, О, (1890), After some time in 
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1306 the plaintiffs took settlement of the 

land from Gobardhan Singh, and in 1808 
they purehased the same from him by a 
registered kabala, dated the 20th Phagun 
. 1308 (1901). The plaintiffs’ ease was that 
they were in possession of the land till 
Asadh 1323 (1916), when the defendants 
Nos, 1 to 3 dispossessed them from a portion 
of their Pathar Chapar Bahal land, Thea 
plaintiffs, therefore, ‘brought the suit out of 
which this appeal has arisen for resovery of 
khas possession of that portion as dessribed in 
Sehedule. kha of the plaint. 
' Defendant No. 4 is the Raja of Jharia, 
who is the owner of the adjoining land 
to the north of the plaintiffs! Pathar Ohapar 
Bahal land, known as Pakadia Bahal main 
land. . Defendant No. 5is the lessee of the 
said Pakadia Bahal main land from the Raja 
of Jharia, 

Defendants Nos. 1 to 3 are Bhagidars under 
defendant No.5, 

The defendants’ sase awas that the disputed 
land was & portion of the Pakadia Bahal 
main land, and not а portion of the plaintiffs’ 
land ealled Pathar Ohapar Bahal land, The 
defendants olaimed the land ав their 
own and also alleged that they were in 
adverse possession of the same forover 12 
years, 


Both the-Oourts below sonsurrently held 


that the land in question was a portion of the 
plaintiffs’ Pathar Chapar Babal land, and 
not that of the defendants’ Pakadia Bahal 
. main land, 

The question of title is, therefore, oon- 
eluded by the sonsurrent findings of the 
Courts below, It is, however, worthy of 
поќе that the Munsif in arriving at this 
eonelusion found on  inspeetion that the 
Pakadia Bahal main lands, whieh are admit- 
tedly north of the plaintiffs’ Pathar Ohapar 
Bahal lands, were "lying in a Danga sondition, 
. were in poorand wretehed  sondition and 
not: properly eared for." The Munsif says: 
“the khefs now require labour and expenditure 
to be restored to their original sondition, 
Tt appears to me that it was to make up 
the logs that defendant No. 5 Banwari 
Sarkar, lesseo of main lands, has set up 
his Bhagidar to get hold of the plaintiffs 
lands,” This elearly means that the plaintiffs, 
and not the defendants Nos, 4 and 5, sould 
possibly have eultivated the disputed. lands 
whigh ‘belonged o tbeplaintiffs, when they 
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themselves sould not eultivate their own 
adjoining lands, and they, therefore, settled 
them with defendants Nos, 1 and 8, who on 
the strength of their settlement dispossessed 
the plaintiffs, The plaintiffs’ lands to the 
south are sultivated lands ineluding the 
disputed portion, and the Munsif was right 
in holding that this made i& more probable 
for the plaintiffs to bein the oultivating 
possession of the disputed lands than the 
defendants, The rough sketeh noted below 
will fully illustrate this and throw great light 
upon the sonflieling evidense of possession 
&ddueed by the parties, 





Defendants’ Pakadi Bahal main land 
Parti 


Disputed land 
ot 
ead 


Cultivated 





Now, both parties entered into evidenes 
to prove their respeative possession over the 
land in question, The Munsif held thst tho 
oral evidenee of possession on both sides was 
unsatisfactory, In view of the eireumstaneo 
indiested above, whish was brought to 
light during the losal inspeetion held by 
the Munsif in order to appreeiate the evi. 
denese, he gave the plaintiffs “the benefit of 
presumption that possession follows title’ and 
held that the plaintiffs’ suit was not barred by 
limitation. He aasordingly deereed the 
suit, 

The learned Judge on anvad dismissed 
the suit, on the grouud that the Munsif 
was wrong in giving the plaintiffs the 
benefit of the presumption when he held that 
"the oral evidence of possession on both 
sides was unsatisfastory.” He’ obgerved 
that sush a presumption arises only when 
the evidenee of possession on both sides 
is equally balanoed-and not: “when itis, ag 
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here, equally unworthy of eredit exeept in 


respect of lands of spesial eharaster aueh as 
waste and jungle lands,” 


Upon the interpretation put on the judg- 
ments of the two Courts, L same to the 
sonelusion that the finding of the Munsif 
as to the possession of both sides being 
unsatisfastory remained undisturbed and was 
not ‘legally set aside, although the learned 
Judge used ,ineidentally, and C ta 
the words "useless," “valueless” and ' 
worthy of sredit,” and aesordingly I held that 
the Munsif was right in raising the йге. 


sumption in favour of the rightful owner . 


and in holding asa fast that the presump- 
tion thus raised gave weight to the positive 
evidense offered by the plaintiffs, to entitle 
the Court to arrive at a definite finding 
that the plaintiffs were in possession of 
the property as slleged by them and were 
dispossessed in Asadh 1323, I expressed 
my views in the following words:-—'"As to 
possession of the plaintiffs, the Trial Court 
was justified in raising the presumption in 
their favour, on the ground that they wera» 
‘the rightful owners of the land and проп the 
faot that they gave some evidenes of possession, 
The raising of the presumption that posseasion 
goes with the title ia a matter of dissretion 
with the Court. It was with the Tal 
‘Conrt, whieh had before it the evidenee, to 
say whether in the eireumstanees of that 
ease and in view of the evidense on the 
record, it was in а position to disoriminate 
and’hold, giving the weight of the presump- 
tion in favour of the plaintiffs, that they 
had proved their possession within 12 years 
of snit. This having been done by the 
Trial Court in this sase, I do not think 

that 16 was open to the learned Distriat 
` Judge to upset that judgment, unless he 
had differed from the Munsif on his finding 
‘of faot or had oome to a definite finding in 
favour of the defendants’ possession, whieh 
he has not done in this onse." 

Now, the presumption arising from owner- 
ship is one of faet and as sueh ean be 
proved as а fast. The evidence without 
the presumption might seem to be unsatis- 
fastory, useless or valneleas, but having 
the weight of the presumption it might 
lead to a certainty in the mind of the 
Oourt as to the possession being with the 
rightful owner. ‘I- stated also that "in a 
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suit in-ejeetment the plaintiff has to prove 
not only the title but also his possession 
within 12 years of the suit," When the 
plaintiff proved his title, the presumption no 
doubt arosein his favour as to his being in 
possession of the property on tho strength of 
his title, 
' The plaintiffs admittedly had Pathar 
Ohapar Bahal land, and the defendants had 
admittedly no eonsern with that land. The 
plaintiffs sold the land to Gobardhan Singh in 
1890 and subsequently purchased it in the year 
1308 (1901). The Munsif held that they were 
in possession of the land by virtue of their 
purshase in 1901. They offered someevi. 
denee of possession to prove their subsisting 
title, It was held that the land in question 
was not a part of their Pakadia Bahal 
main land. It was not a ease of the 
plaintiffs giving no evidenee of possession. 
The plaintiffs did adduee evidence, whieh was 
held to be unsatisfastory, It was open to 
the Court to raises the presumption іп 
favour of the plaintiffs, im order to weigh 
their evidenee and to judge of the probabili- 
lies. There were other faets and eireum- 
stanses, The undoubted faet that the 
defendants’ lands were all рам and they 
were not in а position to eultivate their 
lands, must have weighed eonsiderably in 
*the mind of the Munsif that the defend. 
ants were not in possession of the disputed 
lands also. The sontiguous south of their 
lands belonging to the plaintiffs was eulti- 
vated and, therefore, it was more likely that 
the plaintiffs must have osultivated the 
disputed lands, and not the defendants who 
had allowed their own lands to besome 
danga and parti for want of funds, The 
settlement made by defendant No. 5 in 
favour of defendants Nos, 1 ta 3in 1308 
was an obvions attempt on the part of the 
defendants, as alleged by the plaintiffs and 
held by the Munsif, to dispossess the plaintiffs, 
I, therefore, emphasised in my judgment 
that “It was for the Trial Oourt, whieh 
had before it the evidence, to see whether 
in the sireumstaneos of the ease (referred 
to above) and in view of the evidenes on 
the resord, it was in a position to diseri. 
minate and hold, giving the weight of the 
presumption in favourof the plaintiffs, that 
they had proved their possession within 
12 years of suit, This having been done 
by the Tris] Qourt in this ease, I do ngt 
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think thast.it was- open to the learned 
District Judge to upset that judgment, unless 
he had differed from the Munsif on his 
finding of faot or had some to a definite 
finding in favour of the defendants’ posses- 
sion,” Upon the law stated in my judgment, 
I do not think that the referenee in ques- 
tion does arise, for nowhere. in my judg- 
ment did I say, ia terms of the referense, 
that where the evidemee of possession within 
12 years of the suit bas been found to be 
equally valuelessor unreliable on both sides, the 
plaintiff has satisfied the burden of proof cast 
upon him of proving his possession within 
that period by proving merely a title and 
possession at some antesedent period, No 
doubt I have affirmed the view taken in the 
eases of Bhuban Mandal v, Jugal Ната 
(Seeond Appeal No. 728 of 1917) and 
Bhikhad Bhunjan Naratn Tewart v, Upendra 
Nath Roy (2), desided by Mulliok, J,, and 
myself, but the reason for upholdicg the 
judgment of the Munsif as against; that of the 
learned Judge was thaf the finding of fact 
arrived at by the’ Munsif was supported by 
the sirenmstaness and evidence upon the 
resord in favour of the plaintiffs being in 
possession of the property witbin 12 years 
and having been foreibly dispossessed, as al. 
leged by the plaintiffe, in 1323 (1916), just 
before the suit was instituted. 


I might have been wrong in interpreting 
the finding of the learned Distriet Judge and 
in holding ‘that he did not dispose of the 
finding of the Munsif based upon the afore- 
said facts and oireumstanees, It was quite 
open in Letters Patent Appeal from my 
judgment to set aside my interpretation of 
the Distriet Judge's deeision ard to restore 
his judgment, or to remand the oase for a 
freshand elear finding, But I doubt whe- 
ther under Chapter V, rule 2, the question 
of law enuneiated in the Order of Referense 
did really arise upon my judgment. 


Now as the question has been laid before 
us for sonsideration and as it is а very 
important question, I venture to give my 
own views upon it. In doing so Т feel great 
diffidenae, inasmuch as I have to differ from 
the view of my learned colleagues in the 
Ful Bensh for whose legal aeumen and 
experiense I have the highest regard and 
revereneo, Iendorse the view of the law 
teken by Mullick, J. While he had taken a 
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eontrary view in the Calentta High Court i in 
the ease of Lala Singh v. Latif Hossein (1), 
he subsequently changed his view on a fuller 
consideration and delivered the judgmenta in 
the eases of Bhuban Mandal v, Jugal Hazra &nd 
Bhikhad Bhuman Narain Tewari v. Upendra 
Nath Roy (2). I do not know what hie 
opinion would have been after hearing the 
arguments on both sides and after havirg 
been apprised of the views of my learned 
eolleagues of the Fall Bensh. I miss the 
opportunity of having his valuable opinion 
this time, as he is noí а member of this 


Begeh,- I had, therefore, to depend проп my 
own investigation into this sontentious 
matter, 


Originally there was no limit of time pre. 
seribed within whish an aation should be 
brought to enforoe one's right, No doubt thia 
was the law with respest to all kinds of pro- 
periies— moveable and immoveable—mo that a 
title to immoveable property, onse established, 
eould ba enforeed after any length of time 
anda person in possession without any title 
was bound to yield to the elaim of the person 
Latterly, the right of 
&etion was limited in duration with a view to 
obviate the diffisulty of proving the existence 
of a right after a lapse of long time. 
Jurists.of different ages and different ooun- ` 


e tubes, therefore, began to preasribe "the period 


within whioh an aetion should be brought. 
This naturally varied with the nature of the 
right and with the notions obtaining in 
different sountries and amongst different 
Jurists. This is one of the reasons why- the 
Law of Limitation has been always. ehanging. 
Title to immoveable property was во much 
respested that it required in the Mitakehara 
Law & possession for upwards of 100 years, 
hereditary and uninterrupted and within the 
knowledge of the righful owner, to eonfer a 
right upon the adverse party, The right’in 
the possessory holder was in sueh a ense 
presumed and hia possession was deemed to 
bein sonformity with the title, though not 
capable of proof by reason of the lapse of 
time (Mitakshara, Obhapter IIT, seetion 5), 
In the ease of Sayud  Ghoolam Ruza v. 
Aja Bhat (17) the Hindu Law on the 
point was summarised in the following 
words:— If the owner of real: property, 
whether land or of other allied nature, were 
to hold it for three generations under any 
_ (17) Borrodailo's Reports 907, - 
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deed without elaiming it, sueh property be. 
somes lost to him and ownership aeorues to 
the person in possession,” The three genera- 
tions were made definite by fixing a period of 
100 yearsin the Mitakshara. According to 
the original and sorrest dostrine of the 
H ndu Law, enjoyment or possession, howso- 
sver long and anoient, вап never be a eause 
of ownership. It simply raises a presump. 
tion of some title, though unproved on account 
of Japse of time; but if the want of the 
original title aan be fully established, the 
possessory holder may. at any time be 
divested of the prcperty, whether it be land 
or any other kind of property: vide 3 
Colebrooke's Hindu Law, page 413, referred 
to in Busswell on Limitation. Thia was also 
resognised in the preamble to Bengal Regu- 
lation IT of 1905, 


„16 is thus olear that the ansient law of 
India respested title vehemently and rigidly. 
It was only when the owner with full 
knowledge allowed а stranger ta hold posses- 
sion openly and adversely to him for a eon. 
siderable length of time—-mush more than is 


now presoribed by the Limitation Aet, that e 


his remedy to resover the property was 
barred, on the ground of there being a 
presumption in favour of the possessory 
holder having derived some title from the 
rightful owner; but the moment the ровве?- 
sory holder was shown to have bad title, he 
had no sympathy of the law. То put it still 
more olearly, long possession was taken ава 
eure of the defest of title, but a proved 
nojust title was never recognized, No pre- 
sumption was availble to him who was shown 
to have no title. Thus the person proving 
title to the property was entitled to snessed, 
unless and until the possessery holder was 
able to prove hia possession for a long time 
with the knowledge and in defianse of the 
rightful owner and, further, that the title 
nnder whieh he elaimed, was not shown to be 
unjust, 


When the administration of eivil justice 
was firat entrusted to the Hast India Company 
воа the Courts of Dewani Adalat ware estab- 
lished, it was deglared in 1772 that both 
aeeording to the Muhammadan and the 
Hindu Law all elaims whieh had lain 
dormafit for 12 years were invalid, By 
Regulation [1I of 1793, sestion 14, the Zila 
pnd City Oopris in Bengal, Behar and Orissa 
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were prohibited from entertaining the merita 
of any suit whatever if the oause of astion 
aserued previous to the 12th of August 1765 
or 12 years before the commeneement of the 
suit, unless it was proved that the plaintiff 
was preoluded from obtaining redress either 
from minority or other good and snffisient 
eause, eta, and by Regulation VII of 1795, 
seotion 8, this provision was extended to the 
Provinoe of Benares. Regulation II of 1885, 
geotion 3, restristed the limitation of 12 years 
in eases of immoveable property to possession 
under а just and honest title and allowed a 
period of 60 years to alaims of right to such 
property, if the claimant oould show by 
Buffiaient proof that the person in possession 
acquired tha same by violence, fraud or any 
other unjust and dishonest means or that the 
property claimed had been so aequired by 
another person through whom the aotual 
oesupant derived its title and was not sub. 
sequently held for 12 years under a fair title 
believed to sonvey & right: of possession and 
property. The Law ОЁ Limitation in the 
Madras and the Bombay Presidensies was 
regulated by different Regulations, and the 
English Law of Limitation was applied to 
the Sadar Oourts established by the Royal 
Charter in these Presideneies, For the first 
time, therefore, an uniform Law of Limitation 
ётав provided for all the Courts in British 
India by Act X1V of 1859, Under section 12 
of the Aot, a period of 12 years waa presorib- 

ed for the institution of suits for the reeovery 
of immoveable property or any interest in 
immovenble property. The period of 12 years 
was to be computed from the time the eanse of 
action arose. This Ast was substituted by Act 
IX of 1871, For the first time by this Aet, 
suits for poseession of immoveable property 
were divided into two parts, namely, Artielos 
143 and 145 of Sehedule II, whieh were in 
the following terme :— 


143—-" For possession of immoveable pro- 
perty when the plaintiff, while in possession 
of the property, has been dispossessed or haa 
dissontinued the possession, the period of 
limitation will be 12 years from the date of 
the dispossession or discontinuance.” 


145—" For possession of immoveable pro. 
perty or any interest therein not hereby 
otherwise specially provided for, the period 
of limitation will ba 12 years from when the 
possession of the defendant, or of some person 
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through whom he elaims, besame adverse to 
the plaintiff,” 
' Aet XV of 1877 and Aet IX of 1908 (the 
present Limitation Ast) made no shange in 
the law, but only altered the numbers of the 
Artioles to 142 and 144 respectively. The pre- 
sent suit is, therefore, governed by the present 
law. Butthe provisions with respest to 
limitation for suits for possession of immove- 
able property under the previous Aets and 
Regulations were quoted'at the Bar with a 
view to understand and appreciate the various 
authorities upon the subjeat. 

Both theaforesaid Artisles sontemplate а 
‘suit for possession, In other words, in suits 
eoming under both these: Articles the prayer 
of the plaintiff must necessarily be for 
resovery of possession, the defendant being 
in possession of the property and the plaintiff 
seeking to jest him. Under both these 
Artioles the title must be with the plaintiff, 
and this he has to prove before hia suit ean 
be entertained, 

Under Artielg 142, ‘he must have been in 
possession of the property i in aesordanee with 
hia title and while'in possession he is dis- 
possessed or has diseontinued the possession, 
The suit then must be brought within 12 
years from-the date of dispossession or 
diseontinuanee of possession, Under Artisle 
144, the plaintiff need not have been ig 
possession at all from the date that he 
aequired title, . For instanse, when he pur- 
ohases в certain property atan auction sale, 
from the date of the sale the title to the pro- 
perty vests in him and he has a right to 
resover possession of the same on the basis 
of his title, though he had never been in 
possession of the property and henee was 
never dispossessed. He should then bring 
his action within 12 years from time when the 
possession of the defendant besame adverse 
to him, that is to say, when the defendant 
is in possession openly and to the knowledge 
of the plaintiff, . 

In both the elass of eases the plaintiff has 
to prove subsisting title, that is, a title whieh 
he has not lost either by his own aet or 
negleet or by the operation of law. The onus 
in both kinds of suits to establish hia subsist- 
ing title is apon the plaintiff, When this is 
established, he is entitled to enforee his title 
by а deeree for resovery of possession by 
ousting the defendant, In both the kinds of 
suits, the defendant gan resist the elaim, 
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after the plaintiff has established his title. 
and subsisting title, by showing that he has 
been in possession of the property for a period 
of 12 years adversely to the def®ndant and 
thus bas aequired a title in himself by tho law 
of presoription, It does not matter to him 
whether his possession of the property waa 
unjust or was that of a wrong.doer, But 
in order to avail himself of this acquisition 
of title by adverse possession, the defendant 
has to establish open and continuous and 
ao-extensive possession. ` In other words, 
he must show that he was in possession of 
the property for a eontinuous period of 
12 years without any break, that he was in 
possession of all the lands in question, for 
he being a trespasser вап have no presump- 
lion in his favour of being in possession when 
the land is vacant or is in nobody’s possession 
or ів abandoned: Vide Trustees, Hwecutors and 
Agency Oo, and Templeton v. Shoré (18), 
Suoh a presumption arises only in favour of 
the rightful dwner, The acquisition of title 
by adverse possession in favour of a tres. 
passer arises by statutory provision in sestion А 
28 ofthe Limitation Aot, and . not on any 
principle of bare justice and equity. In this 
respest the present Law of Limitation has 
engrafted an important shange оп the 
aneient law of India, by enabling a trespasser 
tp acquire title by mere possession "for. да 
years as against the rightful owner, on 
assount of the negleet of the latter to bring 
a suit within the said period from the data ~ 
of the aequisition of his title under Artielg 
144 or from the date of his dispossession or 
diseontinuanee of possession onder Artiola 
142. The presumption from bare possession 
in favour ofa title undiselosed or unproved 
only arises when the title in anybody elsa 
is not proved and the possessory holder 
is, therefore, presumed to have derived hig 
possession from some one having title, though 
not distinstly proved in the ease, Tha 
presumption that possession is with the 
rightful owner always arises in his favour 
when his title is proved. Possession follows 
title,and hense the rightful owner will be 
deemed to ba in possession of the property. 
whether he setually does exeroise the right 
of possession or not, and whether the land 


(18) (1888) 18 A, O. 783, 68 L. J. Р, 0, 4; 69 ls 
T. 677; 37 W. R. 433; 58 J, Р, 182, 
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is yaeant or fallow or is insapable of 
possession by reason of its having been 
covered by jungle or being under water or on 
assount of want of inelination or ability 
to exersise asts of possession for some time. 
Consequently it is a settled principle that 
there will not be deemed to be any break in 
the possession of the rightful owner, unless 
and until it is shown that somebody else 
has aetually entered into possession of the 
property, The man soming into sush a 
possession is in the best position to prove 
ав to when he astually eame into possession 
and the nature thereof, namely, that be was 
in possession openly and definitely and with 
the knowledge of the rightful ower. There: 
fore, to my mind in osses coming under either 
of the Artisles 142 and 144, the onus of proving 
possession must neeessarily be upon the 
person who elaims to bein possession without 
any title forthe statatory period of 12 years, 
When the rightful owner proyes his title 
ard also proves to have got possession on the 
basis of title at some anterior time (a sase 
soming under Artisle 142), he must be pre- 
sumed to have sontinued to be in possession 
and his mere. seasing to ехегвівө acts of 
possession will not eause any dispossession 
or dissontinuance of possession, Similarly, 
where the plaintiff has asquired title but 
-has never exereised aots of possessios, 
he will be deemed to be in possession of 
the property in aesordanee with his title 
(a ease coming under Artiele 144). In 
both these oases, the defendant ean only 
defeat the plaintiffs’ slaim to  resover 
possession by showing that he was in 
adverse possession for over 12 years. The 
present law has mitigated the rigidity 
of the former law, as will be shown here- 
after, which threw greater onus upon the 
plaintiff to prove not only. his title but 
also his possession within 12 years from 
the time thatthe sause of aetion arose 
to him.” The distinetion between the 
former and the present law bas not always 
been kept in view, and this has eaused so 
mueh divergenee of judicial opinion, 

. With these remarks I will now examine 
the authorities in the ease, I have been 
through all the oases cited. on behalf 
of the parties and I must say, what 
has sé often been said, that eaeh ease 
was desided upon its own fasts. The pre. 
sumption of possession in favour of the 
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plaintiffs was, in the sireumstanses, of the 
partieular ense, sometimes allowed and some- 
times disallowed, 


The first ease referred to is of the 
year 1860: Mahara;ah Koowur Babu Nitrasur 
Singh v. Baboo Nand Lall Singh (4), That 
ease was instituted in the year 1845 and 
‘the question of limitation was desided 
under sestion 16, Regdlation III of 1793, 
whieh was then in foree and, as observed 
above, under whioh the cause of aetion for a 
suit for possession muat have arisen within 
12 years before the institution of the suit. 
The plaintiff admittedly was not in such a 
possession for 11 years, and there were pre- 
vious litigations as to possession between the 
parties in whieh the boundaries between the 
two disputed Mouzas were settled in 1816 by 
desrees of Courts and there was also subse. 
quent litigation upto 1834—35. The im- 
portant words of their Lordships are at page 
220, where it ів said that: “ The appellant is 
seeking to disturb tke possession, admitted 
to have existed for abont eleven years, of de- 
e fendants, who insist on а possession of mush 
longer duration as a statutory bar to the guit, 
It clearly lies on him to remove that bar by 
satisfastory prcof that the cause of aetion 
aesrued to him on a dispossession within 12 
gears next before the sommensement of the 
anit.” In sueh sireumstances it was held 
that the issue of possession was the first to 
be considered (vide also the. head-note) and 
that “no proof of anterior title, sueh as would 
be involved in the deeimion of the boundary 
in question in his favour, ean relieve him from 
this burden or shift upon his adversaries by 
eompelling them to prove the time and the 
manner of dispossession.” At page 223, 
their Lordships observed that the balanee 
of probabilities is decidedly against him (the 
plaintiff). On a sonsideration of the pro- 
babilities and upon evidense, their Lordships 
affirmed the deeision of the Sadar Dewani 
Adalat that the plaintiff was not in possession. 
within 12 years and that the defendants wera 
in possession, In the present ease also upon 
the probabilities of the sontiguons boutidary 
lands of the defendants being danga or paris 
on seaount of their poverty and upon the 
evidenee in the ease, the Munsif aseepted the 
evidence of the plaintiffs that they were in 
possession. This ruling, therefore, does not 
help the defendants. e 


$, 
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The next oase is of the year 1869: Rajah 
Sahib Perhlod Sein v. Maharajah Raiender 
Kishore Sing (8). The other eases tried 
analogously i in the Privy Oonnoil were dis- 
posed of in the  preseding pages and we 
have nothing to do with them, The oase 
with whioh we are sonderned 18 reported at 
page 334. In that sase the plaintiff brought 
a Suit for recovery of oertain property, said 
to be within the bonhdary of his Zemindary. 
“The sause of action” was said to have 
arisen on the 20th of Maroh 1851 from his 
dispossession. The suit was brought 10 years 
after the 31st of Desember 1861, There was 
also а Thakbust Survey desision of llth Feb. 
ruary 1848, The defendant contended that 
the suit was barred by three years! limitation 
from 1848, the date of the Thakbust decision, 
and 12 years’ limitation, inasmueh as the 
defendant -was ont of possession for more 
than 12 years. The principal Sadar Ameen 
dismissed the suit, holding that the suit was 
barred by the Spesial and the General Law of 
Limitation. The High Court doubted as to 
the former; but confirmed the desision on the 
General Law of Limitation. Their Lordehips 
of the Privy Couneil thought the Special Law 
of Limitation also applied, but rested their de- 
eision upon the General Law of Limitation, It 
was held that the Magistrate’s order of March 
1851, whieh was relied upon by the plainti® 
as having caused his dispossession, had not 
that effest and that it proved that the plaintiff 
was out of possession sinee the date of the 
Thakbust desision of the 11th February 1848, 
that is, moré than 12 yeara before the insti. 
tution of the suit on the 31st Desember, In 
the oireumstanees of that ease no doubt the 
plaintiff had to establish olearly his dispos- 
gession within 12 years, and he having failed 
to do во, the suit was dismissed. The ense 
was desided when Ast VIII of 1859 was in 
foree, Under seoetion 12 of that Ast, the 
suit was to ke brought within 12 years " from 
the time the cause of sation arose,” as in the 
Regulation of 1793, 

The next ease is of the year 1870: Beer 
Ohunder Јобтај v. Deputy Oollector of 
Bhullooah (6). Here also the Government 
defendant was admittedly in: possession sines 
1845, There was also proof of Government 
being in possessionin 1811 and 1&24, The. 
circumstances of that ease are similar to those 
of the preseding cases and the desision wag 
under Act VIII of 1853, 
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In the year 1873, in the sase of Runjest 
Ram Pandey v. Goburdhun Bam Pandey (7), 
after diesussing the evidenae on both sides 
their Lordships observed as follows :—" In 


the midst, therefore, of this conflicting evi- 


dence, their Lordships think it right to son- 
sider whether there is any presumption to be 
derived from the other parts of the case in 
favour of the one side or the other, Now the 
ordinary presumption would be that possession 
went with the title, That presumption oan- 
nof, of sourse, be of any avail in the ргевепов 
of clear evidense to the sontrary; but where 
there ia strong evidence of possession, as there 
is here, on the part of the respondents, op- 
posed by evidenee, apparently strong also, 
on the part of the appellant—their Lordships 
think that, in estimating the weight due to 
the evidense on both sides, the presumption 
may, under the peculiar siraumstances of 
this ease, be regarded ; and that, with the aid 
of it, there is a stronger probability that the 
respondent’s sase is true than that of the 
appellant." Although the decision is dated 
the 2nd April 1873, but as observed by Lord 
Macnaghten in the ease of Rajkumar Roy v. 
Gobind ChunJer Roy (11), the ease "falls 
under the Limitation Ast passed in 1859,” 
when the plaintiff [as pointed out in Karan 
Singh v. Bakar Ali Khan (19)] was subject to 
burden of proof heavier than that establish : 
ed by the Limitation Acts of 1871 and 1577, 
In that ease no doubt the evidenee was equally 
strong on both sides and the ordinary pre- 
sumption of possession following title was 
applied in support of the probability of the 
evidenee of possession being in favour of the 
rightful owner. It also laid down that in 
ease of sonflieting evidenee it is right to 
sonsider whether any presumption oan be 
derived from other parts of the case in favour 
of the one stde or ihe other. In the present 
ease the probability of the piece of land being 
cultivated by the plaintif. was much more in his 
favour than that of the defendanis, as held by 
the Munsif, inasmuoh as the defendants were 
unable to oultivate their awn lands lying to 
the north eontiguous of the plaintiffs’ land, 
The oral evidence was, no doubt, sritisised and 
held to be valueless on both sides by the 
learned Judge, but the probability of the 


(18) 5 A.1- к UT ef А, 99; 4 Bar, P. О, 
882; 2 Ind. Dec, (x. в.) 104 
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plaintiffs’ possession was proved by the oir- 

5 eumsíanse stated above and olearly set forth 
in the Munsif’s judgment, The ргіпвіріе of 
this authority will, therefore, apply to the 
present саве, 

In: the „уваг 1888, in the ease of Mohkima 
Ohunder v. Mohesh Onunder (8), the finding 
of the High Court was that the plaintiffs 
failed to prove that they were in possession 
of the land in suitand dismissed the suit. 
In soming to this conelusion the High Court 
‘remarked that the plaintiffs were declared 
to be in possession of an insignificant portion 
` of the land by the Magistrate under sestion 
580 of the then Code of Criminal Procure 
within 12 years of the suit, but there was 
no evidensa to show that where those 10 or 
15 cakhis of land were situate and, therefore, 
the entire suit was barred by limitation. The 
argument was that upon the finding that the 
appellants bad possession of a part of the 
disputed lend, the presumption should have 
been that they oontinued to by in possession 
of the entire land and that the suit should 
not have been dismissed, Their Lordahips 
of the Judieial Committee held that tho High 
Court was wrong in holding that according t¢ 
the Oriminal Court's judgment the plaintiffs 
were in possession of-any part of the land. 


Thus the foundation of tha plaintiffs’ conten. : 


tion failed. In the siroumstanses of that qase 
their Lordships held that in в, suit in ejeot. 
ment whera the defendants “had been in 
possession admittedly for a great number of 


years and under а olaim of title, it lies upon! 


the plaintiff to prove his own title, The 
plaintiff- muat recover by the strength of his. 
own title..,.. n. [n this sase the onus 


is thrown upon the plaintiffs to prove their . 


possession prior to the time when they were 
admittedly dispossessed and at some tima 
within 12 years before the sommenoemant of 
the suit, namely, for the two or three years 
prior to the year 1875, or $874; and that it 
does not lie upon the defendants to show that 
in fast the plaintiffs were go dispossessed.” 
The prinoiple that when onae the rightful 
owner proven his possession, the presumption . 
of oontinuity of possession arises in hia 


favour, was applied in the Full Вәпвһ 
case of Mahomed Ali Khan v, Khai 
Abdul’ Gunny (9). That presumption 


without any doubt arises with respess to 
unsultivated lands or jungle whioh do поё 
admit of usual modes of possession, but there is 


a 
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no reason why the presumption eannot bs ар: 
plied to the ease of oultivated lands where 


the plaintiff proves not only title but also his 


possession prior to 12 years before the suit 
and there is no proof of anybody olse having 
cultivated the landa after that exeept on the 
admitted date of dispossession, whieh in the 
present ease happens tobe pust in ths ssason 
prior to the insittution of the suit. Of sourae, 
this cannot arise when there is no evidense 
of possession and no other sirenmstanae 
giving rise to the probability in favour of the 
plaintiff’s саве, but where, as in the present 
саве, there is evidenese, though not in itself 
aatisfastory or reliable, and thera is also a 
strong sireumstanee in favour of the plaintifi’s 
possession, there is no reason why the prin- 
ciple of sontinuity of possession based upon 
title should not be raised in the plaintiff's 
favour, The Full Bonoh further desided that 
“anah вазе must bs desided upon its own 
merits,” 

In the year 1885, in the sase of Dharm Singh 
v. Hur Pershad Singh(10), following the Privy 


Coanail вава of Runjeet Ramh Panday у. Gobur- . 


dhun Ham Pandey (7), it was held that when 


there is evidence of possession on both sides, | 


the Court san rightly aeoept tie plaintiffs’ 


eyidense whioh assords with his title, In that 


oase the Distriet Judge in appeal held that 
the plaintiffs had proved their title and that 
the oral evidenoe was mostly hearsay and 
inadmissible as legal evidence, but when soupled 
with the title of the plaintiff, the evidence of 
possession on his side was on the whole 
reliable and that, therefore, the plaintifia 
“made out a prima facie anase of possession 
within 12 years whieh it lay on the defend. 
ant to rebut.” The High Court in uphold. 
ing this judgment held that (here was 
evidensa of possession on both sides and, 
therefore, the Court balow was right in pre. 


ferring the evidenes given by the plaintiffs . 


basause it assorded with the title whish was 
found to be in the plaintiffs, 
the siraumstaness of that oa9e aud the find. 
ings of the Court exactly agree with thosa 
in the present case, and І do not ses 
any reason why the plaintiffs should not 


be held to have made ont a prima: facie ' 


ease of possession within 12 years when they 
gave oral evidenos, but their evidense as 
well as that of the defendants was held by the 
lower Appellate Court to be unsatisfastory 
and unreliable, In fast, the Distrist Judge 


The fasts and . 
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Yeferred to the evidence, and the reason given 
tor his deosision that it was worthless, or 
useless, wasdue to the fact that the wit- 
nesses were not of the village in question 
where the land is situate. In the ease of 
Rajhumar Roy v. Gobind Ohunder Hoy (1D, 
the prineiple of eontinuity of possession waa 
applied in the ease of the plaintiff who had 
title in the land and proved possession at 
one time, No doubt, that was a oase of a 
bheel land and there Was difficulty in the 
proof of astual possession, but the prinsiple 
applies to all kinds of lands. Their Lord- 
ships observed that the Law of Limitation in 
the year 1859 subjested a heavier burden of 
proof than that established by the Limitation 
Asts of 1871 ard 1877. 


In the year 1839, in the ease of Thakur 
Singh v, Bhogerai Singh (12), stevens, J., гө. 
marked that the presumpiion oan be given 
effess to where the evidence of possession ia 
Strong on both sides and apparently equally 
balansed, and not where the evidenoe on. both 
sides-is equally unwortby*of reliance; but the 
ense was desided in favour of the plaintiff as 
the land was parti or jungle, and there is no 
justifisation for вов a wide and general 
proposition, 

In the year 190 !, in the ease of Babu Kasturt 
Singh v. Rajkumar Babu Bissen Pragas Narain 
Singh (13), Bodily and Mookerjee, JJ., ob- 
served that under the Privy Couneil заве of 
Ейпјеві Ram Pandey v. Goburdhun Ram Pandey 
(7), the presumption that possession follows 
title may be applied where the evidensa on 
both sides is conflicting, but the presumption 
might not be applisable if the evidence on 
both sides is unsatisfaetory. Vide also the 
ease of Mirza Shamsher Bahadur wv. Munshi 
Kunj Behari Lal (14), where Mookerjee and 
Caspersz, JJ., said that the presumption would 
arise in favour of plaintiff when the evi- 
dense is satisfactory on both sides, The 
word “unsatisfactory " used in the judgment 
may possibly be a slip. 


In the year 1920, in the ease of Madan 
Mohan Singh v, Brij Behari Lal (15), the 
plaintiffs were found to be out of possession 
for 12 years and the. defendants were found 
not to be in possession for 12 years. The 
Article applisable was 142, as the plaintiffs 
alleged possession and dispossession and their 
suit was for ejestment. The defendants 
were admittedly in possession at the time of 
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the suit, The plaintiffs were held entitled 
to susseed even when they were found to 
be out of possession for 12 years, beoause the 
defendants were not held to be in posses: 
sion for 12 years, If the prineiple of this 
desision be applied to the present onse, the 
evidenae offered by the plaintiffs is unreliable 
ав to possession within 12 years, The defend. 
ants failed to prove possession for 14 years, 
They were admittédly in possession on the 
alleged date of dispossession in the plaint, 
Applying the prineiple of the aforesaid deo:- 
sior, the plaintiffs must aueseed and I do not 


know how to differentiate that ease from the : 


presént one. Mr. Justice Das in delivering 
the judgment in the ease referred to the sase 
of Mc Donnell v. Mo Kinty (20), Smith: v. 
Lloyd (21), Trustees, Emeculovs § Agency 
Co. and Templeton v. Short (18). and 
Secretary of State for India v. Krishnamoni 
Gupta (22). From these oases be deduced 
the prinsiple that "ihe owner must be son- 


- sidered in point of law as always in posses» 


sion as long as there is no intrusion" I 
fully agree with this view. This evidently 
throws the onus upon the defendant in а ease 
wader Artisle 142 after the plaintiff proves 
his title and possezsion on the basis of that 
title, though it may be prior to 12 years before 
the suit. 

In the year 1880, in the oase of Radha 
“Gobind Boy Saheb v. Inglia (16), in a ense 
relating to possession of a sertain quantity 
of land appertaining to'a Manza ealled 
Zulkur Khulul Shajai, their Lordships held 
that where "the plaintiff has proved his 


' title, the defendant must prove that the 


plaintiff lost it by reason of his (the defend- 
ant’s) adverse possession.” That oase is 
sought to be distinguished on the ground 
that the Jand eame out of water within 
less than 12 years before 
tution of the suit, but their Lordships 
intended to lay down а general prinsiple. 
In the year 1£0?, in the sase of Secre. 


the insti-.: 


tary of State for India v. Krishnamont Gupta . 


(22), their Lordships held that а submerged 
land beeomes dereliet and no title therein вац 


(20) (1847) 10 Ir, L, В. 514, 

(21) (1854) 28 L. J. Hx. 194; 0 Ех, 562; 2 Com, L. 
R. 1008; 2 W. R. 271, 156'E. R,240; 96 Е. R. 
887; 22 L, T. (о. в) 289. : . 

(22) 29 0. 618 (P, 0. 291. A. 103; 6 с. Ў. М, 
617; 4 Bom, І, Е, 037; 8 Bar. Р, О. J. 260. 
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‘be sequired against the true owner, and that 
it will be eontrary to prinsiple and authority 
to imply the aonatrustive possession of the 
trespasser whilst his lands were submerged, 
во ав to engble the wrong-doer to obtain a 
title by adverse possession. In order to 
obtain aueh a title under the Limitation Act 
there must be actual possession of a person 
claiming as of right by himself or by persons 
deriving from him. 


Та .the year 1916, in the sass of the 
Secretary of State for India v. Oheltkani Rama 
Bao (23), the Sesretary of State was ‘the 
plaintiff, The defendants were the Zismindars 
and were in possession, for over 20 yeare,of 
a certain island whish came out of the Goda- 
vary, a tidal and navigable river, The title 
was with the plaintiff, The High Oourt of 
Madras, disagreeing with the Distriat Judge, 
held that i in the oase of land, “which same 
into existenes as land capable *of occupation 
more than 60 years prior to the notification, the 
Crown must show by evidenee that it had a 
subsisting title at some time earlier than 


that period," and the aase was remanded * 


for that purpose. Their Lordships of the 
Judisial Committee upset the desision of 
the High Court, helding that the aforesaid 
view of the law expressed by the High Court 
was erroneous. Their Lordships шеге. 

" Nothing is better settled than that the onua 
of atablishing property by means of posses- 
sion for в sertain requisite period lies upon 
the person asserting sush possession. It is 
too late in.the day to suggest the aontrary of 
thia proposition. If it were not eorreet, it 
would be open to the possessor for a year 
or в day to say, L am here, ba your title to the 
property ever so good, you eaunot turn me 
ont until you have demonstrated that the 
possession of myself and my predeoessora 
was not long enough to ful&lall the legal 


eonditions’..,............i6 would be soutrary to- 


all legal prineiples thus to permit the squatter 
to put the owner of tha fundamental right 
to а negative proof upon the point of posses: 
sion.” Their Lordships relied upon the ease 
of Radha Gobind Roy Saheb v. Inglis (16) and 


(28) 88 Ind. Oas. 002; 39 M. 617; 25 О. L, J. 69 
81M, L. J. 824 20 О, Ж. М. 1311; (1916) 2. M. W, 
N. 224, 14 A. L. J. 111420 M, L, Т. 435; 4 L, W. 
486; 18 Bom, L. В, 1007; 49 І, A, 192 (P, C.). 
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Secretary of State for India v. Vira Rayan 
(24). As to subsiating title, their Lordships 
observed that the title, of the Orown to the 
island was fundamental and until adverse , 
possession against the Crown was somplete, 
the fundamental fast remains and that faot 
forms а subsisting title, and that it is no part 
of the obligation of the Crown to fortify 
their own fundamental*right by an enquiry 
into possession or the asseptanee of any onus 
on that subject. This authority is sonolasive 
upon the meaning of what subsisting title 
means, If it is proved that the title is not 
in any way transferred or extinguished or 
lost by adverse possession in favour of a 
stranger, the title is subsisting, This sase is 
sought to be distinguished on two grounda: 
Firstly, that the land was an island formed 
out of the tidal and navigable river belong- 
ing to Government and the prinaiple of the 
possession of the owner eontinuing во long as 
the land is under water will apply; but thia 
is not the prinsiple upon whish the desision 
has been based. The point related to land 
whieh had вота out 60 years before the 
institution of the suit, Secondly, it ia said 
that the вазе was desided under Article 144 
of the Limitation Aot, inasmuch as although 
the Government had title, it had not ever 
gome into possession and there was no ques- 
tion of possession and dispossession. Fda 
not think this interpretation” is sound. The 
fast that the rightful owner gets possession: 
and is dispossessed sannot possibly make his 
position worse than that when he had not 
got possession at all. 


In the year 1882, in the ease of Karan 
Singh v. Bakar Ali Khan (19), their Lord. 
ships of the Judieial Oommittes overruled 
the sontention that the plaintiff must prove 
that he was in possession within the period 
of 12 years, on the ground that the sonten- 
tion was not tenable under "the present Law 
of Limitation,” though “it would have been 
eorreot under the old law under which the suit 
must have been bronght within 12 yeara 
from the date of the sauge of action, | but 
under the present law it may be brought within 
12 years from the time when the possession 
of the defendant or some person through 
whom he elaims becomes adverse to the 
plaintiff,” In that ease the plaintiff waa 


(24) 9 M. 175 at p. 184 8 Ind. Deo, (х, в.) 
19. 
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in possession but became out of possession 
sinse 1863. The suit was brought in the 
year 1574, . The onus was laid upoa the 
“defendant to prove that he was in possession 
for 19 years. Tats desision moditier, there- 
fore, eonsiderably the effaot of the deoeision 
reported as Mohima Ohunder v. Yotesh Ohun. 
der (8) and the other guthorities based upon 
that desision, whioh were good under the old 
Law of Limitation. 

In the year 1917, in the oase of Midnapore 
Zemtindari Co, Lid. v, Рапдау Sardar (25), 
Molliek, J., followed the decision in the sase 
of the Secretary of State for India v. Ohelixanz 
Rama Rao (28), and modified hia earlier deoi. 
sion in the Caleutta High Oourt and held that 
the plaintiff, having title, must resover ров. 
session unless it is proved that the defend. 
ant has aoquired title by adverse possession 
by holding for 12 years irrespective of whe- 
ther Artiele 142 or 144 applies, 

In the year 1914, in* the саве of Brijraj 
Singh v. Gangd Bakhsh Singh (26), the 
maxim was enunoiated that where posses. 
sion in faot is undetermined, possession in 
law follows the right to possess. In other 
words, possession follows title, So far as it 
is applicable to land under water, this point 
is simple and the principle is applied to 
Such а овғе even where the trespasser is 
shown to he in possession before and after 
the submersion'of the land. 

In the year 1889, in the oase of Mohammud 
Amanulla Khan v. Badan Singh (27), the 
plaintiff was dispossessed in the year 1813, 
by virtue of Regular Settlement more than 
12 years prior to the institution of the suit 
and it was, therefore, ineumbènt upon him 
to establish his subsisting title by showing 
that he same into possession aubsequent to 
1843, that is, within 12 years of the suit, 
That ease was desided upon its own merits 
and is dissimilar to the fasts of the present 
case, where no dispossession has oesurred at 
any time before 12 years of the commenee- 
ment of the suit;  ' 

In. the year’ 


1829, in the ease of 


(26) 41 Ind. Сав, 114; 2 P. L.J. 506,2 P, L, W. 
48. 

(26) 23 Ind, Сав, £55; 18 О, О, 45; 2 O.L. J. 
846. 

(27) 17 С, 187 (Р, O); 161. A. 148; 13 Ind. Jur. 


330; 5 Sar. P. C, J, 412; €3 P, R. .1890; 8 Ind, Dec. 
(s. 8.) 629, 
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Innasimutiu Udayan у. Upakarath Udayan 
(28), tbe defendant was in admitted posses- 
sion for seven years before the suit, He had 
dooumentary evidence showing that he hai 
heen in possession for more than‘five years 
immediately before the seven years which 
was held to be of reliable sharaster. 
held that the burden of rebutting the evi- 
депве of possession in favour of the defend- 
ant for over 12 years was nct dissharged 
by the plaintiff, In that ruling it was 
olearly held "that the burden of proving 
posésssion for 12 -years before the 2nd of 
November 1892 (the date of the suit), whieh 
originally rested on the appellant, waa amply 
sustained by him" and that the Subordinate 
Judge was right in upholding the poseession 
of the appellant for the psriod of limitation. 
The appeal was, therefore, allowed and the 
suit was dismiesed. This view finds support 
from the deeigion of their Lordships of the 
Judicial Committee in the year 1206 in the 
ease of Rant Hemanta Kumari Debt 
Maharaja Jagadindra Nath Roy Bahedur 
*(29), where upon the evidence their Lord- 
ships held that although the plaintiff was 
admittedly out of possession for a period 
of ll years and the defendant alleged pos- 
session for over 12 years and longer and 
ilfb period of limitation being so narrow, the 


question of onns was important and, therefore, - 


the onus was upon the plaintiff to prove 


that he was in possession within that one. 


year, that is, within the 12 years of the 
suit. At the ваше time their Lordghips 


held that on the question of evidence the. 


initial fact of the appellant's title somes to 
her sid with greater or lesser forse вевогӣ» 
Ing 
evidense. 
of faot, and the view of the Trial Court was 
&ecepled as of greater value than that of 
the High Comt and it was held that tha 
Trial Court was right in holding that the 
plaintiff wos in possession and was dis- 
possessed at the time alleged by her. 
sircumstanae, it was held, the High Court 


to the oiroumatances established in. 
This was taken to bea question ` 


This, 


It was | 


v.c 


ought to have taken into oonsideration and ` 


it was keld that from the date ofthe title 


of the plaintiff which accrued in 1859, she 


г (28) 23 M, 10 (Р, 0.) 26 I. A. 210; 7 бат. P, C, 
J. 620; 8 Ind, Dec. (N, в.) 401. 


(18) 100. №. №. 630 (P. С; ЗА. D J. 368; 8. 


Bon. D, R, 400; 1 M, L; T, 185; 16 M. L, J, Rm 


. aesount of their inability to cultivate it. 


(9 
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must be held to have possessed the disputed | 


land downwards until the date of disposses- 
sion, Inthe present ease the eireumstanse 
set forth in the Maunsif's judgment, who 
heard the witnesses, was not duly taken 
into consideration by the Distriet Judge, and 
particularly the fast that the defendants’ 
land contiguous was left dunga or parti on 
I, 
therefore, bold that the finding of faot of the 
Munsif was not upset and upon that finding 
.the only constrnetion possible тав that 
the plaintiffs were in possession until they 
were dispossessed, as alleged by him. 


In the year 1917, the case of Basanta 
Kumar Roy v. Secretary of State for India 
(30), dealt, with chur land and land whieh 
same out after dilaviation, and it was held 
that during that period the owner was not 
dispossessed, or ceased to ba in possession 
and eonatrnetively it continues until he is 
dispossessed, and upon the овваѕіоп of the 
dispossession before the statutory period of 
limitation has* elapsed, onstruetively it 
survives, The взора of Artiola 142 was 
defined, bat the fasts of the case actually do 
not help us in the present oase. Їп the 
ease of Trustees, Елесиіотв y Agency Co. 
and Templeton v. Skort (18) Lord Masnaghten 
quoted with approval the words of Parke, 
B., in the ease of Smith v, Lloyd (21): 
We are elearly of opinion that the S®tut® 
applies not to want of astual possession by 
the plaintiff but to oases where he has been 
out of, and another in, possession for 
the prescribed time. Thera must be both 
absense of possession by the person who has 
the right, and actual possession by another, 
‘whether adverse cr not, to be protected 
to bring tbe oase within the Statute,” 


Thus if the title of the plaintiff is proved 
апа his possession also at one time, and 
the defendant faila to prove adverse posses- 
sion for the statutory period, beyond what 
the plaintiff admits, the land must be held 
to bs in the possession of the rightful 
owner, the plaintiff, 


(30) 40 Ind. Cas. 387; 44 О. 858; 1 P. І, W. 598; 
82 M. L. J. 6C6; 21 О. W. N. 642; 15 A. L. J. 398; 
26 D. L. J. 487; 19 Bom. І. R, 480; (1917) M. №, №. 
(P ok, W. 117; 22 M.L. T. 810; 44I. А, 104 
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It is thus elear that there has been only 
an apparent sonflist of desisions upon the 
question now under eonsideration, Some of 
the desisions are due to the unoongsious 
adherence to the former law, the ehange in 
the new law having been lost sight of. 
The analysis of the desisions of their Lord» 
ships of the Privy Counsil: leaves no manner 
of doubt, as expressly observed by their 
Lordships in the ease of Rakumar Roy v. 
Gobind Ohunder Roye(11) and Karan Singh 
v. Bakar Ali Khan (19), that the Law of 
Limitation under the old Regulations and 
Acts prior to 1871 was more stringent in 
requiring the plaintiff in a suit for posses- 
sion to prove not only that he hag title to 
the land, but also that he was in possession 
within 12 years before the time “the eause of 
astion arose” This was so whether the 
plaintiff sued merely upon his title or upon 
hia allegation of possession and subsequent 
dispossession. The former law was split up 
into two elasses of cases in Artisles 143 
and 145 in 1871 and Artisles 142 
and 144 in 1877 $nd 1908. The plaintiff 
under the present provision, after proving 
his subsisting title, throws tbe onus upon 
the defendant to prove eontinuous possession 
of 19 years prior to the institution of the 
suit. No doubt the plaintiff under both the 
Artisles,.as observed above, has in the first 
instance to prove his title and a subsisting 
title, In а oasa under Article 142 he must 


.prove title and possession to show that hia 


title subsisted, and under Artiela 144 he 
must prove his title where he was never 
in possession at all. In the former the 
defendant susseeds by merely showing that 
he had dispossessed the plaintiff for over 
12 years, and not as alleged by the plaintiff 
within 12 years, In the latter sase the 
defendant has to show that not merely he 
was in possession but that he was in posses. 
sion adversely to the plaintiff, that is, openly 
and eontinuous]y and within the knowledge 
of the plaintiff for a period of 12 years. 
The defendant will e»unt in his favour 
only the period from the time that hia 
possession beaame adverse, although he may 
have keen in possession even previously 
either with the permission of the plaintiff 
or without his knowledge. Ina васе under 
Article 142 he has поё to show that be was 
in adversa poeression, but he has only to 
show that the plaintiff eeased to be 


* 
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in possession and he entered into possession, 
orthat he aetually dispossessed the plaintiff 
and has been in possession for 12 years 
before the suit. . This appears to me to be 
the real distinetion between the two Articles, 
Under Articole 142 if there is no evidence of 
possession on either side and the land is fit 
for oultivation or sapable of user in the 
ordinary way, the plaintiff must fail. If 
there is evidence on both sides equally balaneed 
or satisfastory, ће presymption of possession 
following title may give rise to the probability 
of the plaintiff being in possession and the 
Court may deside the suit in his favour, If 
there is sonfliet of oral evidence on both sides, 
or if the oral evidense is apparently unsatis- 
fastory or unreliable on both sides, the Court 
may take into sonsideration other eireüm- 
stanees in the case to see where the prop- 
bability of the esse lay. The title to the pro. 
perty in dispute is в sireumstanse which may 
induse the Court to aesept the evidence whish 
otherwise, standing alone, would seem to be 
unreliable. The other evidence and sireum- 
stance in the ease may also be looked into in 
judging of the ог evidenee of the nature 
referred to above. 

Applying the aforesaid test to the present 
ease, as observed ‘above, the plaintiff in the 
present ease proyed that the defendants had 
no means of eultivating the lande, so mush 
so that the contiguous land lying to the 
north salled Pakadia~Bahal main land, to 
whieh the small bit of land is said to appertair, 
was left by them to become fallow on account 
of their poverty and that the land of the 
plaintiffs lo the south -ealled Pathar Obapar 
Bahal land, to whieh it has been proved that 
the bit of Jand appcriains, was all sultivated 
by the plaintiffs. Tho probability, therefore, 
was in favour of the plaintiffs having eulti 
vated this bit of the land on the north sidé of 
their admitted big plot. Therefore, alihough 
the oralevidénee was not satisfastory aecord. 
ing to the Munsif япа valueless or unreliable 
sesording tothe learned District Judge, the 
Munsif was right in considering the siraum 
stance referred to above, coupled with the 
title in favour of the plaintiffs, as giving rise 
to the probability of the plaintiffs’ ease being 
true thaí they were in рове ession all along 
and were dispossessed forcibly in 1916, on 
aseount of the new land given by the Baja 
of Jharia in favour of defendant No. 5 and 
their baving sub let it to defendants Nos, 1 to 
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3, their bhagtdars, for the purpose of foreibly 
dispossessing the defendants. This is elear. 
from the following finding of the Muniif 
that: “It appears to me that it was to make 
up the Joss that the defendant No. 5 Banamali 
Sarkar, lessee of main land, has set up, the 
bhagidurs, defendants Nos, 1 to 3, th get hold 
of the plaintiff's land." The finding is in 
accordanee with the allegation of the plaintiff 
that he was dispossessed by the defendants 
Nos. 1 to 3 on the strength of their bhagidari 
settlement from defendant No. 5. Therefore, 
aesording to the finding of the Munsif, the 
plaintiff’s allegation of dispossession in 1916 
was proved. Therefore, be was in possession 
up to that date. 

There is, therefore, a substantial finding of 
possession and dispossession, as alleged by the 
plaintiff in the plaint, The defendants, 
therefore, failed to prove that they were in 
possession anterior to the time the plaintiff 
alleged that they dispossessed him, whieh 
allegation was upheld by the Munteif. 


Unless the finding of the Munsif was 
clearly set aside, the Distriat Judge was not 
epmpetent to hold that in law the plaintiff 
eould not susseed. The question of law did 
not arise upon the findings of the Мапві and 
the Distriet Judge, ard if it did arise, iu my 
poinion, the view of the law taken by the 
dDistgist Judge was wrong. 

І wonld aesordiogly affirm the view already 
taken by me and would desree the plaintiffs 
suit in terms of the deeree granted: by the 
Munsif, 

Ав to the point of law referred to ur, T 
bave already shown that sinso the present 
Law of Limitation was onaeted in 1871, 
whieh purports to do away with the rigidity 
of the onus of proof whish was east upon 
the plaintiff under the former law, to prove 
his possession within 12 years of the suit 
after he had established his title to the 
property, the tendeney of the desisions of the 
Privy Council has been t» throw the onus 
upon the defendant to prove his 12 years’ 
sontinuons possession in order to defeat the 
claim of the rightfal owner. This view was 
undisputed in the ease of Runjest Ram 
Pandey v. Goburdhun Ram Pandey (7), though 
ina limited sense, inasmush as the evidence 
of possession in that ease on both sides was 
equally strong, This was the oase desided 
under the old law but bas been taken to be 
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* the leading ease upon the subjest in some of 
the authorities. The leading oase, however, 
on the subjest is the sase of Radha Gobind 
Roy Sahib v, Inglis (16), desided under the 
new law in 1880, Their Lordships of the 
Judisial “Committee in unequivocal terms 
gave expression to the law in the present 
Limitation Aot in holding that " where the 
plaintiff has proved his title, the defendant 
must prove that the plaintiff lost it by reason 
of his (the defendant's) adverse possession." 
This ease struek the key-note upon the 
Bubjeet and singo then has been followed in 
all the subsequent eases in the Privy Odtnoil, 
vide Rajkumar Roy v. Gobind Ohunder Roy (11), 
Secretary of State for India v, Oheltkant Rama 
Rao (23) айа Karan Singh v. Bakar Ali Khan 
(19), The tendeney, therefore, of the present 
law has been to restore the ansient view on 
the subjeot, namely, a person proving title 
to the property. in dispute is entitled to 
Busseed and to resover possession of if, 
unless and until the possessory holder is 
able to prove an adverse possession for the 
statutory period. “A man in possession,” 
says Bramwell, L. J., "has a right to sall прот 
a plaintiff in ejestment to prove his title, 
If the plaintiff does prove a prima facte 
title, then the man in possession must 
prove his, The rule is the sama in 
respest of shattels... The plaintiff Must? 
show a title to the  ehattels before 
he ean sall upon the defendant to prove 
his title. If, however, the person in posses- 
sion of either the land or the shattel does 
not depy by his pleading the title of his 
-adversary, it seema to ba just that in 
order to suseeed he should be sompelled 
_ to show а title existing in himself,” Danford 
v. Mcdnulty (31). Thus after the title of 
the plaintiff is established and the defend- 
ant fails to prove his, the plaintiff must 
auesced unless the defendant proves an 
adverse possession for ‘the statutory peri d 
of 12 years. 16 does not matter whether 
the oase eomes under Artiele 142 or 144 
of the Limitation Ast. "Therefore, if the 
evidenee of possession on both sides is value- 
less or unreliable, the plaintiff having title 
in him must oust the defendant, who ia 
in possession without any title, 

I would aseordingly answer tha point of 
law’ referred to us in the affiemativa. 


(81) (1881) 6 Q. В. D. 615 at p. 64"; FOL. J, Q B. 
294; 44 L. T. 872,29 W. В. 437, 
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Das,J.—I entirely agree with my Lord 
the Chief Justise, 

AbAMI, J.—I agree with the opinion 
expressed by the learned Ohief Justice in 
the Order of Referense and in his judgment. 

BuokNiLL, J.—The fasts were apparently 
very simple. The plaintiffs in 1901 bought 
Some arable land from one Gobardhan Singh 
by registered  koba(g, dated 20th Phagun 
1308. They allege that they were in posses- 
sion of the land until 1916, when the 
defendants dispossessed them from a portion 
of it. The plaintiffs in 1916 brought а 
suit against the defendants for  reeovery 
of possession of the land from whieh they 
had been, ав alleged, dispossessed by the 
defendants. А 

The defendants denied the plaintiffs’ 
title, contending that the land belonged to 
the fourth defendant, the Raja of Jharia, 
It was found, on the evidenee and оп а 
losal inspection by the Munsif, that the 
land in dispute dit in faet fall within the 
confines of the property purehased by the 
plaintiffs and this finding was not dis- 
turbed on appeal by the Distriet Judge. 
And there the matter really ended, for the 
plaintiffs prodused no evidence of any value 
to show that they were ever in possession 
nor, though their possession in 1916 was 
admitted, did the defendants adduee any 
evidenee of any valoe as to how long 
they had been in possession. Of the oral 
evidence such aa it was, the Mansif вауг: 
"The defendants’ evidence is very meagre,” 
and “evidence of possession of the plaint. 
iffe’ side is not satisfactory," and finally, 
"both sides’ evidense is unsatisfaetory.” 
The Distriet Judge is even more emphatie. 
He states: “The plaintiffs ovidenes is 
useless. The evidenee for the defence is 
equally valueless,” 

In endeavouring toapply the law to this 
state of fasts, the Munsif eonsidered that there 
existed a benefit of presumption in favour of 
the plaintiffs that possession followed title, 
and that fhe onus was upon the defendants 
to prove that they dispossessed the plaintiffs 
more than 12 years prior to the institution of 
the proceedings: that as the defendants had 
failed to diseharge this onus, the plaintiffs 
should sneoeed. The Munsif added that as 
the defendants did not admit that they had 
dispossessed the plaintiffs at any time, no qaes- 
tion of adyerse possdssion arose, The District 


24, INDIAN OASES, | [1021 
^. MOTIBHAI v, NATHABHAI, 


a 


Judge, however, took a different view, being of rajah Koowur Baboo Nitrasur Singh v. Baboo- 
the opinion that the benefit of presumption Nund Loll Singh (4) and Lala Singh v. 
that possession follows title only arises in Latif Hossein (1)]. 

favour of а plaintiff where the evidense of Where, however, there is no evidenweor 
‘ posseasion on both sidesis equally balanced по evidense of any value on behalf of the 
“and not, asin this ease, equally unworthy of plaintiff as to his possession at’ any time 
eredit ; subject, however, to cases in whioh during the orucial period, the plaintiff's 
are conserned lands of spesial sharacter such ase simply fails. Fakira Lal Sahu v. Munshi 
as waste or jungle, Ho, therefore, allowed the Ramcharan Гаї (3). lt does not matter if 

К.) 


appeal, the defendant’s evidense is weak or indeed 
I apprehend that the correct law to ba if he offers no evidence at all. 

applied to the faets of this сане is sonfained in The last proposition appears to me to 

the following, prinsiples, govern the present case. Here the plaintiff 


A plaintiff sues a' defendant for recovery only proved that he had more than 12 years 
of possession of arable land of whieh he ` prior to the institution of the suit bought 
alleges that he (the plaintiff ) has been "the property from a person not a party to 
dispossessed by the defendant; the frame of the suit.. The property was oultivable land 
`, Buoh a anit contains a specifie admission that and the defendant’s possession of it. prior 
the defendant was prior to the institution of to the date of suit was admitted. Тһе 
' the suit in possession of the land. plaintiff failed to prove hia possession at any 
E time within 12 years prior to tho institution 
‚Кот under. Artisle 142 of the Indian of the suit acd thus did not make ont a 
Limitation Act, 1£08, the plaintiff's suit prima facie oase or shift the onus upon the 
‘would be barred if he did not instituteit defendant. The defendant might safely have 
within 12 years of the date of his addused no evidence at all, but if he did, 
` dispossession: . his oause of nation only arises dhen, so long as it did not prove the plaint- 
‘out of the fast of dispossession; and воп.  iff's oase (and it did not do s> here), it 
sequently it has been repeatedly. held that onld not by its intrinsis weakness strengthen 
in sush olass of suits it ів not sufficient, to the plaintiff's ease. 

enable the plaintiff to sueceed, for him , I, therefore, agree with my Lord the Ohief 
merely to prove that at some date antese- e Justice that the answer to both the questions 
dent to a period of 12 years prior to the referred to this Banoh is in the negative. 
"institution of ‘the soit he had acquired , 


Some paper title to the land, but that ho ` Answered 1n the negattce, 
“must also prove that he was in possession à 
within that period. This principle has in 


been explained and elaborated ia numerous 
: gases and in several direstions, It has, 
"for example, been held that where land is 
of such a character (eg. jungle, waste 
land or under water) that proof of any 
aot of possession is substantially impras- 


tieable, the presumption in favour of the BOMBAY HIGH OOURT. 
- plaintiff that possession follows title may Сиу, EXTRAORDINARY Apenication No. 133 
be regarded as suffisent to establish prima or 1920. 
facie the plaintiff's alaim and to shift the Ostober 20, 1920. 
onus upon the defendant of proving the Present:—Sir Norman Maaleod, Kr, 
` eontrary [Mahomed Ali Khan v. Kh^ja Chief Justies, and Mr. Jastisa Shah. 
Abdul Gunny (9)]. MOTIBHAI SHANKARBHAI PATEL — 
Again, it has been held on good PLAINT;FE— ÁPPLIQANT 
authority that а similar position arises if the versus 
evidenee on behalf of the plaintiff and on NATHABHAUNARAYANBHAI PATSL— 
behalf of the defendant as to the former's DaFZNDANT—OPPOXENT, ° 


' poesession at any time during the orusial Administration suit-—Adininistrator, power of, to 
' period is strong and evenly balaneed [Maha, decide whether property belongs to estate of deceased, 


.and the rights of the parties thereto, 
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If in the course ofan enquiry as tothe asseta 
belonging to the estate of a deceased person, any 
assets in the possession of a person who is a party 
to the suit are claimed as forming part of the 
assots of the estate of the deceased, the person 
appointed by the Court, as representing the estate 
of “the deaeased, to take such steps as may be 
necessary for the proper administration of the 


‘estate has power to deoide whether such assets 


belonged to the deceased or not, 

Application from the order passed by the 
Additional Firat Olass Subordinate Judge at 
Ahmedabad, in Suit No. 1000 of 1916, 

Mr. G. N Thakor, for the Applicant, 

Mr. G. Ӯ, Divatia, for the Opponent. 

JUDGMENT. ° 

Масбькор, О. J.— This is an application 
under the Civil Extraordinary Jurisdiction 
of this Court, The plaintiff filled an ad. 
ministration suit for the administration 
of the estate of the deesased Manor- 
bhai against the defendant who, ib ів 
alleged, had taken possession of the whole 
of the property of the deseased together 
with the dosumente, papers and assount 
books relating thereto. A preliminary deeree 
was passed diresting an вевоппё to be taken of 


. the estate of the deceased, An administratg: 


was appointed to take evidence and to 
report aa to the nature of the properties 
The 
administrator made an inquiry and filed 
a report, 
parties to that report, and in the sourse 
of the argument the defendant objected 
to the jurisdiction of the Court to deal with 
sertain property, on the ground that the 
Oout had no jurisdietion to deal with 
any propertiea in his possession, whieh, he 
eontended, did not belong to the estate of the 
deceased. The learred Judge upheld that 
eontention, and the result was that the 
object of the inquiry was frustrated. No 


.doübt if in the sourse of an inquiry as 


to the assets belonging to the estate of a 
deopased person, any assets in possersion of 


persons not parties to the suit are slaimed . 


as.forming part of the assets of the 
estate of the deceased, the person 
appointed by tho Court, as representing the 
estate of the deceased, to take suoh steps 
as may be neeessary for tha proper admi- 


. nistration of the estate sould not have 


desided whether such assets belonged to the 
decéased or not. Saeh questions could not 
be desided against persons who were not 
parties to the-suit, In this ease the assets 
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ara in the possession of the defendant. 
There -is no reason why the Court should 
not deside as between the parties to the 
suit whether these assets belonged to the 
estate of the deaeased or not. ІЁ: that is 
not done, the only resulí would Ъз that’ 
another suit would have fo be.filed in 
whioh the sontesting parties would ba the 
game aud the issues would be the same, 
whish have already* been raised in this 
guit. It sBeema to me, therefore, that this is 
& oase in whish a preliminary deoree ham 
been passed, but the carrying out of that 
preliminary deeree has been obstrueted by 
the defendant's sontention, and that the 
Court has taken à wrong view in aeseding 
to that contention, It is certainly desirable, 
therefore, that in the interests of justice, wa 
should express the opinion that the son- 
elusion whieh the Judge arrived at on the 
9th of February 1920, deslining to go on 
‘with the inquiries with regard to the. assets 
of the deceased, was ineorreot, and-that the 
learned Judge should be _ dirested to eon. 
tinue the inquiry with regard to the 
objestions raised by the defendant to the 
administrator's report, -If the result is un- 
satisfastory to the defendant, then he will 
be able to appeal against the final deeree, 
The Rule, therefore, will be made absolate 


Objections were raised byethee with costs. 


Suau, J.—I agree, р 
Rule made absolute, 


PATNA H GH COURT, 
APPRALS F«OM Os.GtNAL Dioxngs 
Nos 20, 203 or 1918, 147 vo 152, 
154, 155, 157, 153 anp 159 оғ 1919, 
May 2, 1991. 
Present: —Mr, Justiss Das and 
Mr, Justice Adami, . 
TILAKDHARI SINGH AND OTHERS— 
APPELLANTS 
versus 
RAM PRASAD SINGH амр orHERS— 
Poaintirea ANDJHAKO SINGH AND OTHERS —~ 


DEFENDANTS- RESPONDENTS. 
Mesne profils, method of calculation of —Joint decree, 
whether can be passed where some defendants have 
been exonerated, ө 


26 
TILAKDMARI SINGH v, RAM PRASAD SINGH. 


In ascertaining mesne profite the true criterion 
ja not the loss caused to the person wronged, but 
the gain made by the wrong-doer. [p. 27, col, 1.] 

‘hore in алі action for mesne profits the plaint- 
iff exonerates Some of the defendants, he cannot 
obtain a joint deoree against the others, [p. 27, col. 

е 1 d 

Appeals from a desision of the Sabordinate 
Judge, Patna. 

Messrs, P, О, Manúk, 8. M. Mullick, Bimla 
Oharan Ninha and G. П, Singh, for the Appel. 
lants, 

Messrs. P, N. Sinha and S. №, Hoy, for the 


Respondents, 


JUDGMENT, 

Das, J,—Fonur questions have been argued 
before us: first, whether the defendants 
are liable in respeot of the meane profits 
for the years 1818 and 1321; secondly, 
whether a joint deeree for mesne profits 
should have been passed againatthem; thirdly, 
whether the Court was right in granting 
less than 33 per sent, as aost of sultivation; 
and lastly, whether the Oourt was right 
in granting interest at the rate of 12 per 
«ent, per annum, So far as the last two 
questions are eoncerned, we do not intend 
io disturb the findings of the Court below. 
The Court was not bound to make an 
allowanee in respect of the sost of eultiv- 
tion at all; and I am not prepared to 
say that the Court erred in allowing less 
than 33 per sent, So far as the question 
of interest із eonserned, that also is а matter 
largely i in the diseretion of the Oourt below, 
and Ї do not think that there was an error 
of law on the part of the Court in 
‘allowing interest at the rate of 12 per 
eent. 

Y now eome to the first question that was 
argued as regards the mesne profits in 
respest of thé year 1821. Mr. Manuk on 
behalt of the appellants shows from the 
maztr’s report that there were some 
standing grops on some of the plots 


when possession WAS delivered to the deeree- . 


holder: 

It appears that on the 7th of February 
1914 there was an injunétion issued by the 
Court restraining the judgment-debtors from 
eutting the standing drops. That injunetion 
was dissolved on the 7th Marsh 1914, | „It s 


aa eta 


and, anid jpet erops ‘standing on the 
fields, Р 
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Now possession. was given to the dearee-. 
holder between tba 7th of Fabruary 1914 
апа. the 7th of Marsh 1914, It із quite 
possible that the judgmant debtors had 
time to remove some orops | from some of 
the fields, but in’ my view ths, haztr's 
réport should have baen sonsidered by the 
learned Subordinate Judge; To take one in- 
Blance, the паа in Hxeeution Case No, 161 of 
1913 reported that masuri and mustard orops 
were standing ori the fields bearing batwara 
Nos, 574—588, It followe, of sourse, from 
this report that there were no standing 
oropa on the other batwara numbers, but 
I think it follows from this report that 
there were lentil and mustard orops on 
plots bearing batara Nis. £74—588, We 
have not g:ne through all the reports of 
the nasir, but Mr. Manuk on behalf of the 
appellants assures us that all the répórts 
signed by the лагі” show that there were 
some e@rops at any rate on some of the 
fields whieh were made over to the 'deoreo. 
holder. 

The learned Subordinate Judge must, when 
{һе саве goes bask to him, disousa thia 
matter and ascertain to wha$ extent the judg- 
ment-debtors are liable in respeet of the 
mesne profits for the year 1321. He must 
proaeed on the naztr’s repart, whioh he must 

eascept as воггеві. 

The next poiut is, are the dearee holders 
entitled to mesne profits in respest of tha 
year 1318 Р The ease of the judgment. 
debtors was that there was an order under 
seotion 144, Oriminal Prosedare Code, pro. 
hibiting them from going upon the lands. 
in dispute. 16 is quite true that that order 
was subsequently dissolved, but it is the 
defendants’ ease that they had no tims to 
grow the erops and that they did not grow 
any erops and are not liable for апу 
mesne profits in respeet of the year 1818. 
The plaintiffs’ ease, on the other hand, is 
that they grew the erops . but that the 
defendants earried them away. This point 
has not been dealt with by the learned 
Subordinate Judge at all; his finding is 
that as the disturbance was ereated by tha 
defendants, they are bound to рву the 
mesne profits in respest of that year to 
the plaintiffs inasmush as but for that 
disturbanoe, the plaintiffs would havó ont 
the crops whieh they had grown, In my 
view that is not eorreot, Itis suffaient to 
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refer to the definition of mesne profits in 
‘the Civil Prosedure Code: “Mesne profites 
means those profits whish the person in 
wrongful possession of suah property actually 
received or might with ordinary diligenee have 
reseived therefrom together with interest on 
sueh profits, but shall not inelude profits due to 
improvements made by the person in wrongful 
possession.” The true sriterion is not the 
loss saused to the person wronged, but the 
gain made by the wrong-doer. The learned 
Vakil on behalf of the respondents, however, 
says that there is evidence in the reeord 
whieh wonld establish that the defendants 
aetually earried away the erops grown 
by them in 1318, 

We think that the learned Subordinate 
Judge must sonsider the evidenee on this 
point. We set aside his desision on thia 
point, and direst that he must sonsider the 
evidense and if he finds that the defend- 
ants did, as a matter’ of faet, eut and 
earry away the srops grown by the plaintiffs 
in 1318, then he would be entitled to maka 
thé defendants liable for the mesne profits 
in respeet of 1318, but not otherwise. 


The lást point is whether the learned” 
Subordinate Judge was right in passing a 
joins deeres against the defendants. It is 
admitted that the plaintiffs hava exonerated 
some of the defendants, 
is, «bat is the effest of that exoneration, 
The ease of Ram Ratan Kapali v. Aswini 
Kumar Dutt (1) ів direstly in point. It 
was held in that oase that where the 
plaintiff by his own aot aplits up the 
elaim against the defendante, he sannot 
get a joint deeree against all the defendants. 
In that oase the plaintiff released some of 
the joint tortfeasors and the learned Judges 
in the High Oourt refused to pass a joint 
desree against the others. We think, 
therefore, that the deeree passéd by the 
learned Subordinate Judge in this ease 
cannot be supported. Thé deereó ought to 
spesify separately the extent of liability of 
eash of the defendants. i 

We allow theappeal, set aside the order 
paaséd by thé learned Subordinate Judge 
and remand the ease to him to be dealt 
with on the lines indicated in this judgment. 
The defendants are entitled to their sosts; 
one seb of ecsts allowed in one appeal only. 
` (1) 6 Ind, Cas, 69 at p. 78; 14 0, W, №. 849; 11 O. 
1, J, 608; 87 O. 569 - - 


The whole question e 


The order will govern all the analogous 
appeals, but there will be no orderas to eosts 
in those appeals. 

ADAMI, J,.—I agree. 


Appeal allowed: 
Oase remanded. 


енне 


MADRAS HIGH COURT, 
бесохр Civit ArPEAL No, 525 or 1920, 
November 4, 1920. 
Ртввепі:--– Мт, Justise Napier and 
Mr. Justies Krishnan. 
VELAYUDHAM PILLAI(peap) аир 
oTHERS—Deranpant No, 2 ann LEGAL 
REPRESENTATIVES OF DECEASED APPELLANT 
No. 1— APPELLANTS 


versus 
THINA VELAYUDHAM PILLAI— 


PLAINTIFF — RESPONDENT, 

Limitation Act (IX of 1968), Sch. I, Arts. 10, 1£0 
—Sale—Covenant for pre-emption on re-sale—Sale by 
vendee—Suit by first vendor for pre-emption-— Limi. 
tation. è 


T. by aregistered deed of sale gold certain prop- 
erty to Y. the deed contained а covenant for 
pre-emption in case of re-sale by the vendee, 
Under an oral arrangement T. retained possession 
till а betel garden on the property ceased to exist; 
after this happened, Х., with notice of the cove. 
nant, purchased the property from V. and more 
than one year after registration of the deed evi. 
deneing this sale, T. brought the present suit to 
enforee his right of pre-emption obtained by his 
contract with F., and the question was whether the 
suit was barred by limitation : 

Held; that Article 120 of Schedule I to the 
Limitation Act applied and that the suit was not 
barred by limitation, [p. 28, col. 2.] 

Krishnan, J.— Whether Article 120 or Article 10 
of Schedule I to the Limitation Act applied, the 
suit was instituted within time, inasmuch ав 
ER had not been taken by the vendee, [p. 30, 
col, 2, 

Sesond appeal against the deeree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in Appeal Suit No. 60 of 
1919 (Appeal Suit No. 108 of 1919, 
Ramnad Distrist Ocurt), preferred against the 
desree of the Court of the Principal District 
Munsif, Srivilliputtur, in Original Suit 
No. 644 of 1915. . 

FACTS appear fram the judgment. 

Mr, Т, Е. Vencatruma Sastry, for the Appel. 
lant:—The suit’ is brought to exereise a 
right of pre-emption by the plaintiff under 
& contrast entered into between him and the 
ret defendart, The yightto sue arose when 
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the first defendant sold the property to 
defendant No, 2. The suit was brought 
nearly three years after the sale whioh gave 
occasion to a right of pre-emption, but within 
6 years. The lower Oourt held that the cause 
of action bas not begun to run at all and so 
the suit was not time barred; во it deereed the 
suit, The appeal is by the seeond defendant, 
My eontention is that  Artiele 10 of the 
Limitation Aet appljes and the period of 
limitation is only one year, so the suit is 
barred by limitation, Article lO says that 
the сапве of aotion arises whon the property 
is tengible immoveable property, when 
possession is taken, and where property is 
sueh that if ineapable of delivery, when the 
deed is ‘registered, Hore the vendor, f, e., lat 
defendant, himself was out of possession when 
ke made the sale, so possession sould not be 
taken ; it, therefore, comes under the alause 

"where property i is insapable of being delivered 


; when the deed is registered.” 


_ able of being taken possession. 


‚ [NaPrRE, J,—It applies only to intangible 
property; е 

No. It ів enough, ifthe property is їпвар- 
I have enses 


‚ in my favour. In Batul Ведат v. Mansur АН 


Khan (1) whieh was a ease of pre-emption 
of an undivided one-fourth share, it was held 


. that it was not capable of physieal posses- 


sion, во Artiele 10 applied, 

Mulla Vittil Sect v. Kunht Pathumma (27 
considered Batul Begam v. Mansur Ali Khan 
(1). Kaunsilla Kunwar v. Gopal Prasad (3) 
refers to а ense where physical possession oan- 
not be given and is not applisable to oases 
where property is in the hands of the tenants. 
That, was also a ease where there was по 
registration, "Does not admit” means in any 
vireumstanoos. 

Here in this oase, there is registration, 80 
Artiele : 0 applies and the suit is time-barred, 
Artiele 120, whish is à residusry Artiele, 
вап be involved only ‘when the speoifio 
Article i is inapplieable. 

^ Ohandani "Singh ү. Ohandi Prasad (4), 


: Јатат v Sitaram (5) also were referred to. 


Mr. К, У, Krishnasawmy Atyar, for the 


(1) 24 А. 17atp. 21; 28 L A. 248; 50. W.N. 
888; 8 Bom. L. В, 707; 8 Ваг, P, С. J. 188 (P. 0.). 

(2) 48 Ind. Cas. 31; 40 M. 1040 at p, 1051; 33 M. 
І, J, 820; (1917) М. W. N. 609; 22 M. L. T. 286; 6 
L. W. 464 (Е, В.). 

(8) 28 A. 424; 3 A, L. J. 191; А. W. N. (1903) 78. 

(4) А. W. N. (1888) 227. 

(5)a52 Ind. Cas, 940; 16 N. L. В.87. . 

Ф 


» „ [LI] 
* it is а даве where no 


Respondent,— We have to sea’ in вов eases 

what is the subjeot of the sale, Whether it. 

ia oapable of physieal possession or not. The 

only ваза that deals with the point is 

Ohandan Singh v. Ohandi Prasad (4), :whioh 

is in my favonr, 
, JUDGMENT. ' 

Napier, J.—The question that arises in 
this appeal is whether Article 120 applies or 
Article 10 of the Limitation Ast;.The lower 
Appellate Court has held that Artisle 190 
applies, ав the wordalof the 3rd column in Arti- 
ele 16 exelude the position that arises in this 
case, The plaintiff had never given ^possésaion 
to Bis vendee and it ін found that the second 
vendse never tock possession, beeause of the 
fast that the plaintiff remained in possession 
„whioh was wrongtul, In my opinion, however, 
wide а meaning can be elaimed for the words 
. subjest of the sale does not admit of physioal 
.possessiop," it sannot, be read as insluding 
the saze where possession, has not been 
taken for susah a reason only. Т, therefore, 
think that the second alternative, position in 
Artisle 10 does not apply. That being во, 
Article 126 will, in my opinion, apply, because 
period of limitation” is 
provided elsewhere, ` 

The seoond appeal is 
conia, 

KuisnwAS, f.— This second appeal arises 
ffom a suit for pre emption and the ques- 
tion argued iu seeond appeal is that. it is 
barred by limitation, under Artiole 10 of the 
Limitation Aot. The lower Appellate Court 
has applied Artisle 120. 

The fasts found are that in 1911 the 
plaintiff, to whom the plaint préperty 
originally belonged, sold it to the firet defend- 
ant by Exhibit II with а covenant , in it 
for pre emption in sase of resale by the 
vendee, Possession of the property was, 
"however, not given to the vendes, bnt was 
retained by the plaintiff under an oral 
arrangement by whioh he was allowed to 
remain in possession till eertain betel vines 
growing on the land died’ down. In Marsh 
1914 the betel garden ceased to ‘exist, but 
nevertheless plaintiff continued.in possession 
and he has done во till the date of suit. On 
15th April 1914 the recond deferdant, who ia 
‘the appellant before’ us, purehased the prop- 
‘erty by Exhibit I with notice wot the 
eovenant from the first defendant and he 
attempted to obtain possession, but he was 


dismissed with 
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* gueaessfully obsiruoted by the plaintiff. The 
plaintiff's possession after the betel garden 
oeased to exist was eonesded to be that of а 
trespasser, as his right of pre emption, it is 


admitted, gave him no legal right in the 


property and no right to hold possession of 
it against defendants Nos, land 2, What was 
sold under Exhibit I was the property itself, 


the first detendant being the sole owner of it- 


and no one else haviog any rights in it, 
Plaintiff brought the present suit to anforee 
his right of pre-emption obtained by his 
contrast, in 1911, thatis more than one year 
from the date of registration of Exhibit I. 

The lower Appellate Court held that 
Article 10 did not apply to the oase, as 
neither of the alternatives in eolumn 3 of 
the Article applied, and that Artiole 120, 
therefore, applied and the suit was not 
barred. The first alternative was held not 
to apply on the finding that the second 
defendant never got possession, and the sesond 
alternative on the ground that the property 
sold did “admit of physioal possession being 
given of it, The appellants’ contention before 
us is that the second alternative applies as the 
vendor was not in a position to give physical 
possession to the vendee, that possession being 
with the plaintiff, and that limitaticn began 
to run under Artisle 10 from the date 
of the registration of Exhibit I. eThe 
decision of that question turns upon the 
meaning to be attached to the worda "the 
subjeot of the sle does not admit of physieal 
possession” in Artiele 10, Are those words 
applisable when a trespasser is in possession 
of the land sold and .the vendor is in 
consequence unable to put the vendee in 
aofual possession; or do they refer to the 
nature of the property sold, whether it is 
such as would admit of: physisal possession 
being given of it or not? The natural 
meaning of the words would seem to support 
the latter suggestion and in the only ease 
whish has been brought to our notise, where 
the meaning of those words bas been direstly 
considered, Ohandan Singh v. Ohandt Prasad 
(4), that is the view taken, 

The appellante's Vakil bas drawn our 
attention to the rulings in Batul Begam v, 
Mansur Alt Khan (1) and Kaunsilla Kunwar 
з. Gopal Prasad (3), and though in both 
these sases Article 10 was held not to apply 
bnt Artisle 120, he sontends. that it was 
beenuse there was no registered instrument 


in either of them that their ratto decidendi 
supports him. The first case is a Privy Counoil 
decision and requires careful eonsideration. 
Tt was an appeal from the Full Bench of 
the Allahabad High Court reported as 
Batul Begam v. Mansur Ali Khan (6), and’ 
their Lord&hips affirmed that degision, That 
ease referred to а sonditional mortgage, 
whioh had been foreelosed, of an undivided 
share in an estate. *The person who. fore- 
closed and who was held to fall within the 
word ‘purshaser’ in Artiele 10, had got a 
deoree for possession against his oo-sharers 
and others and had taken’ formal or symbo- 
їз] possession, but he never had setual 
possession of any item of property, The 
appeal to the Privy Conneil was by the 
plaintiff who was olaiming pre-emption 
and it was she who contended that Artiele 
10 applied; the argument being that the 
property was one sapable of being taken 
possession of and, therefore, the first part of 
solumn 3 applied and as no possession had 
actually been taken the ]imitation had not 
yet begun to run. That explains why the 
plaintiff sought to apply Artiole 10 and not 
Artisle 120, though the period fixed in the 
former is mueh shorter than the one fixed 
in the latter, The main diseussion in the ease 
was about the meaning of the words ‘ physieal 
possession,’ and their Lordships held that 
they meant ‘personal and immediate posses. 
sicn’ They also held that, as. the vendee's 
purobase was only of a share, he sould not: 
get such possession under the sale, without 
bringing a suit for partition, and sonsequently, 
the euse did not fall within Artiele 10, "so 
far вю possession was soneerned," They 
were discussing only the first part of solamnu 
3 of Artiele 10, as they say expressly: "this 
being so, the alternative stated in the third 
column relating to registration arises, but the 
appellant did not argue upon it and no 
suggestion has been made that it affests the - 
argument.” The reason for the appellant’s 
conduet is clear, besause there was no regis. 
tered instrument in the ense, This ruling 
is eonelusive of the meaning of the expres. 
sion pbysieal possession’ in both- parts of 
eolumn 3; but their Lordships did not consider 
the meaning of the words "tbe subjeat of 
the sale does not admit of,” whish are the 
words we have to sonstrue, When their 


(6) £0 A. 815 (F. В,); A. W. N, (1898) 61; 9 Ind, 
Dec, (к, в.) 562. ‘ 
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Lordships said that the vendee sould not 
take physieal possession of any definite por- 
tion of the lands, without a suit for partition, 
they were dealing with the argument that he 
sould, and, therefore, the plaintiff was entitl- 
etl to wait till he did, under the first part 
of solumn 3. I do not eonsider their Lord. 
ships’ observation to be one bearing on the 
meaning of the words 'admit of possession' 
їп the, second part, That ruling does not 
seem to me to apply to the question before 
us. I would also observe that their 
Lordships were dealing with а sase where the 
subject of the sale was the right to an un. 
divided share of an estate, whish was in the 
possession of oo-sharers or tenants under 
them and whieh вап hardly be said to admit 
of physical possession being given; whereas 
in the sase before us, the subjeat of the sale 
was the land itself and it was properly so, 
as there were no outstanding rights of third 
parties in it. Itis no doubt true that a suit 
would have been nesessary to resover posses. 
sion from the plaintiff ;°but that does not 
affect the nature of the subject of the sale 
in the ease, whioh was the land itself. In 
eases where there is an outstanding interest 
in third parties in the property sold, whieh 
gives them & right to possession, as in oases 
of leases and usufruetuary mortgages, even 
if the sale purports to be of the land itself, 
the sale would: pass only the lessor’s or the 
mortgagor's estate; the subjest of the sale 
in sueh eases may well be held to be only that 
estate and not the land; and as physisal pos- 
session of sush an estate sannot be given 
and the vendor not being entitled to the 
possession of the land itself sould поб 
pass it on to the vendee, if may be that, in 


guek sases, the sesond part of solamn 3 will 


apply, if there is a registered instrument, 
The argument in the ease in Kaunstlla 


Kunwar v. Gopal Prasad (3), whieh was one. 


of possession by lessors, san be distinguished 
on this ground and it is not necessary to 
sonsider whether we should follow it or not. 

I think eífest should be given to the 
natural meaning of the words “the subject 
of tha sale.does not admit of physical posses- 
sion” and when we are satisfied that the 
bubjeet of sale was properly the land itself, 
as in this oase, we must hold that the oase 
does not fall within the sesond alternative of 
~ solumn3 of Artisle 1C, notwithstanding that 
the possession is with а trespasser, or with а 


person who holds it without any right to 
gush possession, T 

In this view, 16 is not neeessary to deside 
whether Artiole 10 will apply or Artiele 120 
to this sase, If Artiole 10 is to be held 
to apply to sasos where а  purehaser 
san, but does not, take possession, as falling 
within the first part of eolumn 3, aa the 
Fall Bench of the Allahabad High Court in 
Batul Begam v, Mansur Ali Khan (6) seemed 
to have been inclined to hold (see paragraph 
No, 2, page 319), the limitation will run 
only from the date when he takes possession, 
Applygng this view, the plaintiff here is well 
within the time. If Article 120 applies, 
he is also admittedly within time. In either 
oase the second appeal fails, I am, however, 
inelined to think the better view is that 
Article 10 applies and limitation commences 
only when possession is taken ; for, if a suit 
is brought after possession is taken, but 
beyond six years from the date of the sale, 
it would fall exaotly within the words of the 
Artiole and it will then be diffisulé to apply 
Artiste 120 and to hold that it was already 
i a under 16, 

agree in dismissing the sesond appeal 

with costs. 

M, €. P, 

Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM Oxtarman Osper No. 3l 
or 1921. 
May 12, 1921, 
Present :-—Mr. Justieo Das and 
Mr. Justiae Adami, 
Musammat GOLAB KUER AND ANOTHER 
— APPELLANTS 
versus 
Syed MOHAMMAD ZAFFAR HASSAN 


KHAN— RESPONDENT, 

Обой Procedure Code (Act V of 1908), О, XXI, 
т. 16—Limitation Act (IX of 1908), з, 22, appli. 
cability of, to execution proceedings —Kaecution of decree 
—Assigninent of decree—Application by азы, nature 

of—Notice, necessary, nature of, 


Section 22 of the Limitation Act does not apply 


to proceediugs in execution of decrees, | p. 81, col. 2. ]. 


‘An application by the assignee of a decree under 
Order XXI, rule 16 of ihe Civil Procedure Code, 
is not a fresh application for execution, but шегу 
an application for bringing on the record the 
assignee: and for continuing the execution proceeds 
ings then pending in the Court. [p. 32, ool, 1.] 
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Rule 16 of Order XXI of the Code of Civil 
«Procedure requires the assignee of a decree to give 
notice, not of the assignment, but of the соц 
proceedings to the transferor and to the judgment. 
debtor. [p. 3?, col. 2.] 

Appeal from a desision of the Subordinate 
Judge, Mozufferpore. 
. Messrs. Kulwant Sahat, Р. Dayal and 
Rat Guru Saran Prasad, for the Appellants. 

Messra, P, O Manuk, S. M. Tahir and 
8. М, Bose, for the Respondent. 


JUDGMENT 


Das, J,—In spite of the strenuous effort 
made by Mr. Manuk on behalf of the igde- 
ment-debtor who is the respondent before us, I 
have some to the aonolusion that the judgment 
of the learned Subordinate Judge in tne 
Court below dismissing the exesution is wrong 
and ought to be set aside. The fasts are these: 

On the 8rd of February 1908 a joint 
deeree was obtained by Musammeat Golab 
Kuer and aertain other persone, inoluding one 
Kali Charan Lal, On the 7th’ of November 
1918 the present exeontion proseedings were 
sommenoed in that Court by the deoree- 
holder. It appears that during the pendenoy 


dearee, the whole deeree must be held to have 
been barred on that date. 

Now in my view the decision of the learned 
Subordinate Judge annot be supported, 
There is high authority for the view that 
seation 22 of the Limitation Aet does not* 
apply to  proseedings in exeoution. Mr, 
Manuk, appearing on behalf of the judgment- 
debtor, did not seriously contest this position, 
but he maintained, and strenuously maintained, 
that the applieation on behalf of Kamla 
Nand must be regarded as an application for 
exesution of the desree and that as sueh an 
applieation was made beyond 12 years from the 
3rd of February 1£03, the Subordinate Judge 
had no option but to dismiss that application, 

Mr. Kulwant Sahai’s argument is that 
Order XXII, rule 10, of the Civil Prosedure 
Code applies and that aosordingly the exesu- 
tion proceedings sould, by leave of the Court, 
be sontinued by the person on whom the 
interest of Kali Charan Lal had eome to be 
devolved. Mr. Manuk's sontention is that 
Order XXII, rule 10, Bods not apply to exeeu- 
tion proceedings and that thé proper. prosedure 
ina oase of this nature is that indieated in 


of this exesution ease Kali Charan assigned * Order ХХІ, rule 16; and he further argues 


his share in the deeres to his son Kamla 
Nand, On the 24th January 1920 Kamla 
Nand applied for substitution of his name in 
the plase of his father, Kali Oharan. Lgl, 
On the 10th April 1920 an order was made 
in favour of Kamla Nand. The Subordinate 
Judge then dealt with the objestions to the 
execution preferred by the judgment-debtor 
and dismissed the execution case on the 
gronnd thatit was barred by limitation, 
There ean be no doubt that on the 7th 
November 1918 when the exeeution рговеей- 
ings were sommeneed in the Oourt of the 
learned Subordinate Judge, the deoree-holders 
were well within time. The learned 


Subordinate Judge, however, took the view. 


that as an order for substitution was made 
beyond the period of 12 years from the 3rd 
of February 1908, the application for 
exeaution was bound to failas barred by 
limitation under the provisions of seation 48 
of the Oivil Prosedure Code. He thought that 
seation 22 of the Limitation Aot applied and 
that aceordingly the exeeution proeeedings as 
regards fhe added desree-holder must be 
deemed to .have been eommeneed when he 
was made a party, that is to sayon the 10th 
of April 1920, and as the deeree was a joint 


that so far as Kamla Nand is concerned, he 
thought that he wis proeeeding under 
Order XXI, rule 16. I have myself very grave 

doubt whether Order XXII, rule 10, has an 
applisation to execution proeeadings; but in 
my view if is not nesessary to determine 
this point, Iam of opinion that Order XXI, 
rule 16, did apply and that the applisation of 
Kamla Nand was in substanee on applieation 
under Order XXI, rule 16. 

I have then to sonsider whether an 
application under Order XXI, rule 16, is an 
applisation for fresh exeoution, or whether 
such an application is in substanse an 
applieation for eontinuation of the exeeution 
prosesdings then pending. Mr. Manuk 
argues that we ought to give full effest to the 
worda deliberately adopted by the Legislature, 
namely, that the transferee may apply for 
execution of the  deeree, Mr, Manuk's 
argumentis that an application for exeeution 
of the desree must be an applieation in the 
form eet forth in Order XXI, rule 11 of the 
Code, and that as oonfessedly the applisation 
was not in the form set forth in rule 11 of 
Order XXI, there was no applieation at all 
for exesution of the deeres at that stage 
before the Court, 
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. Now in order to determine this point, I 
think it is important to see whether the 
exeeution proeeedings did abate by reason 
either of deatb, assignment, ereation or 
devolution of any interest during the pendenoy 
*of the exeeution proseedings. If the exesu- 
tion proceedings did some to: an end by 
reason of such death or devolution in interest 
or devolution of any interest of. any of the 
deeree-holders, then the application under 
Order XXI, rule 16, must of nesessity be an 
applisation for fresh exeoution. 1f, on the 
other hand, the exesution proseedings did not 
abate by reason of such death or devolution 
of interest, then it is diffieult to ses why the 
Legislature should вошре! the party on 
whom the interest of a dessased desree-holder 
or the assignor deoree-holder has devolved to 
present a fresh application “ог exeontion. 
The question has beendisoussed in the oase 
of Jagat Tarint Dast (Manmatha Nath Hitter) 
Rakhal Ohandra Tewary (1) Mr. 


v. М 
Justise  Mookerjee in that ease, with 
the full oconeurrence® of Mr. Justice 


Vineent, held that an application under 
Order XXI, rule 16, is not в fresh applioation 


for exeeution, but merely an applieation for 


bringing on the resord the assignee and for 
sontinuing the exesution proseedings then 
pending in that Court, If that view be 
sorrest, then there ean be no doubt that there 
was no need to make an applieation in the 
form set forth in Order XXI, rule 11, It was 
further held in the sase just cited that 
there is no question of limitation.in an 
applieation under Order XXI, rule 16. I 
entirely sonour in the rensopings given by 
the learned Judges in the ease just sited. : I 
am of opinion, therefore, that the applieation 
presented by Kamla Nand on the 24th 
January 1920 was in substance an appliea- 
tion for continuation of the  proseedings 
then pending in that Court and that no 
question of limitation arises in the sircum- 
stances of the onse. 

It was next argued by Mr. Manuk that, 


assuming that the applieation was aa appli». 


sation for oontinntion of the proceedings, 
still by the express provision of rule 16 
of Order ХХІ, notise of such application 
ought to have been given to the transferor 
and the judgment-debtor and that the 
decree sould not be exeouted until the 


(1) 3 Ind. Cas, 824; 14 0, W.N. 762; 100, L J. 
998. З 


Court had heard their objeetions, if any, 
to ihe  exeeution, 
that this rule sompels the assignee to give 
notice, not of the assignment, but' of the 
execution preseedings to the transferor and 
to the judgment.debtor. The .order ree 
cording the name of the assignee was prop: 
erly made, but I have no doubt whatever 
that the Sabordinate Judge sould not pro- 
свей to exesute the desree without giving 
notioe of exeoution to the other decree. 
holder and the judgment-debtor. But that 
notise all the parties had; they appeared 
in fhe Court; they sontested the appliea- 
tion of the deoree-holder for exeention of 
the deores; and it cannot be suggested 
that the judgment-debtor had no notices 
whatever of the appliention for exesution. 


It is important to remember that the pro-. 


viso in rule 16 of Order XXI is as 
follows: “ Provided that where the desree, 
or sueh interest as aforesaid, has been 


transferred by assignment, notice of suah 
applieation," that is to say notice, not of the 
assignment, but of the spplieation for the 
exesution of the deeree, " shall be given 


о the transferor and the judgment-debtor, . 


and the deeree shall not be exeouted until 
ihe Oourt bas heard 
( if any) to its exeeution," The sestion, 
thgrefore, does not. require any notice of 


the assignment to be given to the judgment-: 


debtor; and the whole argument of Mr. 
Manuk has been that as notiee of’ the 
assignment was not given to the judgment- 
debtor, execution could not proeeed. So 
far as the other questions are soneerned, 
namely, whether notiee of the exesution 


proseedings was given to the judgment-. 


debtor, it is not suggested before us, and 


Now it seems to me 


their objeetions. 


in our view ib sannot, be suggested, that. 


such notiee was not given to the judgments’ 


debtor. : Я 

І must allow this appeal, set aside the 
order passed by the learned Subordinate 
‘Judge and direst the exesution базе to 


proeeed, The respondent must рау the - 


costs of this appeal to the 
hearing.fee two gold mohurs. 


appellants; . 


No order need be passed on the application . 


in the matter of Miseellaneous Appeal No. 31 


of 1921, except to say that the tnferim order : 


passed by us shall stand dissolved. 
ADAMI, J,—T agree. 


Appeal allowed, 


1 
i 
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PATNA HIGH COURT, 

Отта Revision No, 297 or 1920. 

May 5, 1921. 
Present: —M v. Justioe Das and 
Mr. Justies Adami, 

RAMHARI LAL AND OTHERS— 

PETITIONERS 
versus 
NATHU RAM AND ormugs—Oposttg 


Р САДЕ, 
tou Procedure Code (Act V of 1908), з, 
XXXVI, т. ll—Emecution of decree Property 
attached by two Courts —Procedure— Attachment before 
TEUER effect of—Sale by Court mot entitled to 
ей. 

е 


The effect of гше 11 of Order XXXVIII of the 


63, О, 


Uivil Procedure Code is to give the same operation : 


to an attachment before judgment after a decree 
is imd as to an attachment after judgment, [p. 84, 
col. 1. 

Sub-section 2 of section 63 of the Civil Pro. 
cedure Code confers no jurisdiction whatever on 
a Court to sell property which has already been 
attached in execution of a prior decree by another 
Court 1 but it protects auch a shle when it takes 
place in ignorance of prior rights. [p. 34, col. 1,] 

Where the same properüy is attached by two 
Courts in execution of their respective decrees 
and is, in spite of a protest, sold by the Oonrt 
which is not entitled to sell the property undr 
о -63 of m Oivi Procedure Code, the proper 
rocedure isfor the party aggrieved to apply to 
the District Indge for an oris: transferring. tho 
proceeds realised by the sale, held by the Gourt 
which ought not to have sold the property, th 
Соран qum should have sold the property. (b. 34 

Appeal from a desision of the Subordinate 
Judge, First Court, Patna, 

Messrs. Р, O. Manuk, 9, М, Mullick and S. 
N. Hoy, for the Petitioner. 

Messrs, D. N. Singh, 8. Dayal and B. 0, 
Sinha, for the Opposite Party, 


JUDGMENT, 

Das, J.—This application is  dirested 
Against anorder passed by the learned Sub. 
ordinate Judge, Firat Court, Patna, It 
appears that the petitionsrs obtained a déaree 
against certain persons, whose names are not 
material for this deeision, on tha 22nd 
Marsh 1919, in the Oourt of the Subordinate 
Judge, Second Qourt, Patna, On the 31st of 
January 1919 they applied for and obtained 
an order attaching the properties in dispute be. 
fore judgment, Subsequent to this the opposite 
party obtained a deeree against the same per- 
soHs in the Court of the Subordinate Judge, 
First Oourt, Patna, and attashed the identieal 
Property some time in August 1920, The 
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petitioners thereupon made an applisation 
before the learned Subordinate Judge, Firet 
Oourt, under seation 63 of the Civil Pro- 
cedure Code. Their sontention before the 
learned Subordinate Judge was that the only 
Oourt whieh sould sell the property was the, 
Oourt of the Subordinate Judge, Sesond 
Oourt, inasmush as it was that Court that 
had first attashed the property. The learned 
Subordinate Judge did not saseda to the 
argument that was advanoed before him and 
refused the applisation, and then dirested the 
property to be sold in exesution of the decree 
obtained by the opposite party. 


Sestion 63 of the Code provides ан follows: 
“Where property not in the custody of ару 
Oourt is under attachment in execution of 
desrees of more Oourts than one, the Court 
whioh shall reseive or realize sneh property 
and shall determine any olaim thereto and 
any objeetion бә the attachment thereof, 
shall ba the Court of highest grade, or, 
where there is no difference in grade between 
sugoh Courts, the Court under whose desrea 
the property was first attached.” Sub. 
section (2) provides "Nothing in this 
seation shall be deemed to invalidate any 
proosediog taken by a Court exesuting one 
of sush decrees.” As has basn pointed out, 
the whole objeet of this seation is to prevent 
different elaims arising out of the attaahment 
and sale of the same property by different 
Courts: in other words, to prevent eonfusion 
in the exesution of decrees. 


Now what are the fasts? The property іп dis- 
pute isunderattashmentinexeontion of desrass 
of moreOourtsthan one, Thereis no diffarensa 
in grade between the two Courts that have in 
fast attashed these properties. The sestion 
lays down that in sueh oirsumstaness the 
Court under whose deoree the properties wera 
first attashed, in this oase, the Court of the 
Subordinate Judge, Sesond  Conrt, shall 
rosoiva and realize sush properties and shall 
determine any olaim thereto and any objeation 
to the attashment thereof, It is quite alear 
that the learned Subordinate Judge had no 
power whatever to ell the properties in 
exesution of the desree obtained by the 
opposite party. 

Mr.. Lashmi Narain Singh on behalf of 
the opposite party argues that the attachment 
effected at the instanse of the petitioners was 
an attachment before judgment and that, 

e 
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therefore, it cannot have priority over the 
attashment effected at his instance, This 
argument, in my opinion, is unsustainable, 
Order XX XVIII, rule 11, provides that “where 
property is under attachment by virtue of 
the provisions of this Order and а decree is 
subsequently passed in favour of tbe plaintiff, 
it shall not be nesessary upon an applica- 
tion for execution of such deeree to apply for 
re-attachment of tbe pyoperty." In this ease 
the properly was in faot under attachment by 
virtue of the provision of Order X XXVIII and 
'thedcaree war, as а matter of fact, subsequent- 
ly paseed in favcur of the petitioners, In my 
opiniontke effectof rule 11 of Order XXX VIII 
is to give the same operation to ап attach- 
ment before judgment after a deores is passed 
a8 to en attachment affer judgment; and as the 
.deeree in favcur of the petitioner was passed 
before -ethe attachment was effected at the 
instance of the opposite party, the petitioners 
clearly are entitled to priority. . 
It was next argued on behalf of the opposite 
party that alause (2) of *ieotion 63 sonferred 
jurisdiation upon the Court of the Subordi- 
nate Judge, First Court, to sell the property, 
although that was not the Court in whose 
jurisdietion the property was first attached, 
Sub-seotion (2) of section 63 isa new provi: 
sion, It settles the oonfliot between the High 
Courts of Osleutta, Bombay and Madras on 
. the one hand and the Allahabad High Court 
on the other; it declares in effeot that the 
rule enunciated in section 63 is a rule of 
procedure only and that it does not affest the 
question of jurisdiction, Sub-sestion (2) of 
section 63 confers no jurisdietion whatever 
on a Court to sell the property when it has 
already been attached in exeoution of a prior 
dearee by another Court; but it protests auoh 
gale when it has taken place in ignorance of 
prior rights, In this case it cannot be said 
that the Court acted in ignorance of prior 
rights. The petitioners placed all the 
sirecumstanses before the Court and asked 
that Court to withhold its hand. The 
Court deliberately refused. to do во and 
dirested the sale to take place at onee. In 
my view the order of the learned Subordi- 
nate Judge aannot be supported. 
I have next to consider what we ought to 
do in the events that have happened,. The 


. v sale has in fact taken plase. I6 cannot be 


^ 


said that there was ро jurisdiotion in the 
".Qourt of “the learned ‘Subordinate Judge to 
И . 
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sell the property, The jurisdietion was there;. 
only there has been an improper and, in my 
view, а deliberate abuse of jurisdietion, 

In these aireumstances the only order 
whioh we oan pass is that which was suggest- 
ed in the sase of Bykant Nath: Shaha v. 
Rajendro Narain Rat (1). The learned 
Judges in that ense pointed out that where 
the property is sold by a Court whieh did 
not attach the properly in the first plase, 
then the Oourt (whioh first attaehed the 
property), instead of holding a sesond sale, 
should rather assept the sale held by the first 
Оошф and require the transfér to his Oourt 
of the assets realized, so that they may be 
rateably distributed amongst all the deeree- 
holders in his Court. Sir Obarles Sargent, О, J., 
in the ease of Patel Narainjt Morarji v. Haridas 
Navalram (2) took the same view, bnt he 
pointed out that the proper procedure was 
forthe petitioner to apply before the Dis- 
trict Judge to transfer the proceeds realised - 
by the sale, Held by the Court whioh 
ought not to have sold the property, to 
the Court whieh should have sold the prop- 
erty. 

'*The proper order to pass in this ease 
would be to give liberty ёо the petitioners 
to apply to the learned Distriet Judge for 
an order transferring the proseeds realised 
by ipe eale held by the Subordinate Judge, 
First Court, to the Subordinate Judge, Sesond 
Court, and we order accordingly. The Sub- 
ordinate Judge, Second Court, will, when the 
proceeds are transferred to his Court, proceed 
aecording to law, f 

Mr. Manuk ввув that he has gotan nppliea- 
tion for setting aside the sale under Order 
XXI, rule 90, and he is anxious tbat any . 
action that he might take under our order 
may not prejndise him in the proseontion 
of that application. I do not think that 
it ean. The вворе of an application under. 
Order X XI, rule 90, is entirely different. 

The petitioners are entitled to their costs, 
Hearing fee two gold mohurs 

Avant, J,—1 agree, : 

: ~. Rule made absolute. 


(1) 12 0,883; 6 Ind, Dec, (м. в.) 227. 
(2) 18 B. 458; 9 Ind. Dec. (х. 8) 815, 
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ALLAHABAD HIGH COURT. 
First (зүп, Arrear No, 31 or 1919, 


May 4, 1921. 
Present :— Mr. Justise Tudball and Mr. ` 
. Justise Sulaiman. 


BABAR SHAH alias ALI BAHADUR 
SHAH PLAINTIFF—ÀPPELLANT 
versus 
MUHAMMAD RAFIQ AND OTBERS-A— 


DerenDsnts—RESPONDERTS. 
Bengal, N. W. P. and Assam Civil Courts Act 
(XII of 1887), s. 21— General Clauses Act (I of 
1887), в. 8 (183)—Value, meaning of —Appeal, fourm of 


— Valuation, exaggerated, effect of. A 


The term “valuo” means the amount or value 
of the subject-matter of the suit, and, ordinarily, 
the value of the subject-matter determines the Court 
of Appeal, A plaintiff cannot, however, by grossly: 
exaggerating the value of the property in dispute 
choose his own forum. (p. 36, col, 2, 

First appeal froma deeree of the Addi- 
tional Subordisate Judge, Moradabad, dated 
the 10th September 1918, - 


Mr. G. L. Agarwala, for the Appellant. 
Мг, 8, Raza Alt, for the Respondents. 


JUDGMENT —This is в plaintiff's appeal, 
arising out of a suit for a deslaration that the 
„property in dispute ін wagf property and that 
he is in eharge of it as metwalli, The 
plaintiff eame into Court on the allegation that 
the disputed property appertained Yo the 
takia and qabrisian of Barah Shah Safa, 
That the defendants were wrongfully inter- 
fering with the plaintiffs possession aa mut. 
walli and that the property had been attashed 
under seotion 145 of the Oode of Oriminal 
Prosedure. There were several defendants 
to the suit, some of whom pleaded that they 
had no eoneern with the property at all, All 
of them denied that the plaintiff was the 
тийш 11 of the property or that he was the 
legal representative of the last mutwailli, De- 
fendauts Noe, 4 to 6 further pleaded that they 
were in possession of two-thirds of the property 
as mulwallis themselves. Three of the defend- 
-ants also pleaded that the value of the 
property had been grossly exaggerated and 
that it was not worth more than Rs. 1,0C0, 
the plaintiff in his plaint having valued the 
property at Re. 10,000. 

The learned Subordinate Judge framed 
several issues, Issue No. 4 bearing on the 
astual value of the property in dispute. His 
finding on this issue was that the disputed 
property was worth a little over Rs, 1,.00 
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and that the valuation of Rs, 10,000 given 
by the plaintiff was exaggerated. He also 
found that the plaintiff had failed to prove 
that he was the legal representative of Etqad 
Shah or that he was the mutwalls of the 
property, The suit was accordingly dib- 
missed. 

The plaintiff has filed an appsal from 
that deoree to this Court, but in the grounds 
of appeal the finding of the learned Subordi- 
nate Judge thatthe value of the property in 
dispute is only Rs. 1,000 is not ehallenged. 
It is true that the valuation of the appeal is 


“put down as Rs. 10,000, but Mr, Girdhari 


Lal Agarwala who appears for the appellant 
has stated before us that this valuation waa 
by mistake aopied out from that given in the 
deores and that he in no way intended there- 
by to ahallenge the finding of the Court below 
as to the eorreet valuation of the property 
in dispute. 


Sestion 21 of the Civil Courts Aot XIE of 
1887 says: "Save*as aforesaid an appeal from 
а deeres or order of & Subordinate Judga 
shall lie to the Distriet Judge where tha 
value of the original suit in whieh or in any 
prooseding arising out of which the deerce or 
order was made did not exeeed Rs. 5,000." 
Sestion 3, sub-slause 13, of the Genéral Clauses 
Ast, I of 1887, explains what is meant by 
the word "value" with referense toa suit. 
It provides that the word "value," used with 
referenee to а suit, shall mean the amount or 
value of the subject matter of the suit, It - 
follows, therefore, that ordinarily the value of 
the subjeat-matter of the guit would determina 
the Court of Appeal. А plaintiff sannot by 
grossly exaggerating the valuation of а 
property in dispute choose his own forum. 
As was observed in the oase of Lakshman 
Bhatkar v. Babaji Bhatkar (1), whioh was 
approved by a Benah of this Court in the 


'ease of Mahabir Singh v. Behari Lal (2): "An 


exaggerated elaim brought for the purpose of 


- getting a trial in a different Court from tha 


one intended by the Legislature is substan- 
tially a fraud upon the law and must be 


-rejeeted, whether it arises from mere resk- 
-lessness or from an artful design to get the 


adjudication of one Judge instead of that of 
another.” In the present sase it is obvious 


(1) 8 B. 81; 4 Ind. Deo, (N. s.) 895. 
(2) 13 A. 320; A, W. М. (1891) 107; 7 Ind. Dec 
(х, в.) 202, e 
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that the valuation put in the plaint was 
grossly exaggerated and on the finding of 
the learned Subordinate Judge, whioh had 
been arrived at on the objection taken by 
some of the defendants and whioh has not 
been challenged by the plaintiff appellant, 
thers oan be no doubt that the value of 
the subjeot.matter of the suit was about 
Rs. 1,000 and the appeal from the desree of the 
first Court should have bpen filed in the Court 
of the District Judge instead of this Court, 
The appeal having been filed in this Court 
under a mistake, the memorandum of appeal 
must be returned to the appellant. Ia faot, 
we have no jurisdistion to entertain this 
appeal. We aesordingly order that the 
memorandum of appeal presented to this 
Court be returned to the appellant or his 
Vakil for presentation to the proper Conrt, 
The respondents will have their costs of 
this appeal to the extent certified. 


Ме о, of appeal returned, 
Ф 
==: 


ІРАТМА HIGH COURT. 
First Orvis Arper No. .,. or 1921, 
March 10, 1921, 
Present ;— Mr. Justice Jwala Prasad. 
HARBANS SAHU AND OTHERS-—ÀPPELLANTS 
- — terstus 
Musammat LALMONI KUER, AND ANOTBER— 


R8PONYENTS, 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Suct 
for declaration and appointment of Receiver—QCon- 
sequential relief —Cowrt-fee payable—Appeal—Valua- 
tion, whether can be reduced. 


А suit by a Hindu reversioner for ал declaration 
that the widow is wasting her husband's estate 
and for appointment of а Receiver, is a suit for a 
declaration and consequential relief and falla under 
section 7 (iv) te) of the Court Fees Aot, [p. 87, col, 


A plaintiff has no right to reduce the value of 
the suit for the first time in appeal with a view 
io escape the payment of Court-fees, [p. 37, col. 1.] 

FAOCTS.—The plaintiffs, who were the 
reversionary heirs of one Sheogulam Sahu, 
brought the suit againat the widow of Sheo- 
gulam Sahn and her brother, fora deolara- 
tion that the widow in collusion and agree- 
ment with her brother was wasting the 

. * t 
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. heritage of Sheogulam Sahu deseased in 


order to prejudice the plaintiffa, the next 
reversionary heirs of the said Sheogulam 
Sahu, In their reliefa the plaintiffs! father 
prayed for the appointment of a Manager or 
Reseiver in the person of the plaintiffs or 
some third person, so that the heritage in 
question might be preserved. The plaintiffa 
valued the suit at Ез, 41,500. They paid a 
Contt-fee of Hs, 10 for declaration and a 
further sum of Hs, 1830 on a value of 
Ra. 2,100. The plaintiffe’ suit, was dismissed 
by the first Court. They appealed to the 
They again paid the 
Court-fee of Rs, 140 on their memorandum of 
appeal, having redueed the valuation of the 
appeal to Rs. 2,100, The Stamp Reporter 
tcok objestions both to the valuation of the 
appeal and the Court-fee paid thereon. He 
submitted that having valued their plaint at 
Rá. 41,500, it was not open to the plaintiffs 
to reduce the valuation of the appeal to 
Rs. 2,100, when’ the subject matter of the 
appeal remained praetienl the same. He 
further submitted that the relief in the 
plaint as regards the appointment of Manager 
of Reseiver with respest to the property 
whioh was the subjest-matter of dispute, 
was а consequential relief, and an ad valorem 
Court-fee ought to have beer paid under 
apstign 7 (iv) (с) of the Court Fees Act. The 
learned Taxing Offiser agreed with the sug- 
gestion of the Stamp Reporter. but thinking 
the case one of importanse, referred it to the 
Taxing Judge for decision. ` 

Mr. Narendra Nath Sen, for the Appellanta, 

ORBER.—This is а Referense under seo. 
tion 5 of the Court Feea Aot, 

The plaintiffs are the appellants, their 
suit in the Court below having been- dis- 
missed, The prayers in the plaint are:— 
(1) that it may be adjudieated that the 
defendant No. 1, in collusion and agreement 
with‘ the defendant No, 2 her brother, is 
wasting the heritage of Sheogulam desaasad 
and (2) that either the plaintiffs or any 
other fit person may be appointed Manager or 
Reseiver so that the heritage of Sheogulam 
may be preserved, 

The value of the suit originally given in 
the plaint was Es 41,500. The appeal was 
Aled at first in the Court of the District 
Judge, valuing the appeal at Rs 2,100, 
The appaal was гаёлгозі by the order of 
the Distrist Judge, dated the 9th August 
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as the value of the property in suit was 
beyond the peeuniary  jurisdietion of that 
Court (Distriet Judge). If the value were 
allowed ta be redueed in the first Court 
and the case were beard upon that valua- 
tion, then the appeal to this Court would 
be ineompetent. But if the value in the 
first Oourt was Re, 41,500, the plaintiffs 
have no right to reduce the value with a view 
to essape the paymentfof Court-fee, 

The next question is whether the plaintiffs’ 
suit ів only for a deslaration or is also for 
eonsequential relief, ы 

The first relief referred to above ів 
elearly a deolaratory one, It somes under 
westion 42 of the Spesifie Relief Act, 
illustration (e) of whieh runs as follows:— 

The widow of a sonlese Hindu 
alienates part of the property of whish 
. she is in possession as such, The person 
presumptively entitled to possess tho property, 
if he survive her, may, in a suit against 
the alienee, obtain а deslaration that 
the alienation was made without legal певев- 
sity and was, therefare, 
widow's lifetime.” > ` 

The question for determination is whether 

the second rélief, in whioh the plaintiffs 


elaimed for their own appointment or for. 


the appointment of any other person as 
Manager or Heeeiver of the properties in the 
possession of the widow, so that the heritage 
of Sheogulam may be preserved, is a aon. 
sequential relief flowing ‘from the deelara- 
tion sought for in the first relief. 
real test із whether the sesond relief somes 
under seotion 42 of the Spesie Relief 
Ast, By no manner of sonstrustion san 
it possibly eome under that sestion. ít 
asks the Court to disturb the possessicn 
of the widow and to take the property out of 
her bards and place it 
of the plaintiffs or any other person. The 
widow is entitled to possession of the pro- 
perty. She ean only be disturbed if som- 
witting waste detrimental to the interest 
of the revereionary beira, In order to 
deprive her of her legal right to possession, 
the plaintiffs sought in the firat relief the 
deslaration that she was sommitting waste 
of .the property to their prejudise. The 
second relief, therefore, is in sonsequence 
of the deolaration songh; for in the first 
and is to my mind а sonsequential relief, 


void beyond the. 


The - 


in the banda’ 


Coart in Sesond Appeal No, 206 of 1917, 
dated the 5th November 1917, does not 
give the fall fasts of the ease and it 
«annot, therefore, be nsseriained whether, 
that ease is on all fours with tbe present 
one. The view taken by me is supported 
by the ease of Lakhmi Das v. Musammat 
Daropati (1*, and I feel that it is supported 
primarily by the sonstrustion of seetion 42 of 
the Spesifie Relief Aet, 

I would, therefore, answer the question 
raised by the Taxing Officer as above. 

Answered accordingly. 


(1) 19Ind, Cas, 859; 184P. W. Б. 1918; 282 P, L. 
R. 1918; 93 P. В, 1913. 


BOMBAY HIGH COURT. 
First Crvin Arrear No. 29 or 1919. 
October 15, 1920. 
Present :—Siv Norman Maaleod, Kr., Chief 
Justice and Mr. Justice Fawsott. 
` BAI DHANLAXMI—Derexpayt 
— APPELLANT 
versus 
HAR! PRASAD UTTAMRAM DESAI 
— PLats TIFR— RESPONDENT. 
Succession Act ' X оў 1865), s. 118— Hindu Law— 
Will, construction of-—Absolute estate, defeasible— 
Gift over of similar estate, validity of. 


A bequest of an absolute estate, with a provi- 
sion that if the donee should die without male 
issue the estate should go over toa third persen, 
is valid under seotion 118 of the Succession Act 
and is not opposed to Hindu Law. [р 40, col. 2.] 

A Hindu may create a life-estate or successive 
life-estates, But a series of absolute estates de- 
feasible in succession on the happening of an 
uncertain event cannot be considered as » succession 
of life.estates. It can only be considered as an 
attempt to create a state of inheritance which is 
not recognised by Hindu Law. Гр, 4!, col 1.] 

Where an attempt is made to create a*succession 
of estates in tail male, the gifts over after the 
first bequest fail absolutely and the first donee 
takes an absolute estate unfobtered by a defeasance 
clause. [p 42, ool. 2.] 

First appeal from the desision of the First 
Class Subordinate Judge at Ahmedabad, in 
Suit No. 124 of 1916, 
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Mr, G. S, Rao, for the Appellant. : 

Mr, Jayakar, (with him Mr, G, №, Thakor), 
for Respondent No. 1, 

JUDGMENT.-— The plaintiff brought this 
suit (a) to have the Will of one Lallubhai 
-Karsandas, dated the 9th of April 1898, 
eonstrued, and io have his rights in the 
properties A to .В and other properties 
determind and deelared; (b) to have an 
ascount from defendants Nos, 1. and 2 
aud proper administration of the properties 
by the Court; (с) to have it deolared that 
he was entitled to the properties speaified 
in paragraph 1l ofthe plaint and to obtain 
an injunstion restraining the defendants from 
interfering with his realizing the rent of 
the properties from the tenants in posses- 
sion thereof, and also.with his dealing with 
these properties as owner; and for further and 
other reliefs whieh it is not nesessary to 
wontion in detail, 


The testator died in 1898, leaving him 
surviving а sister Tara, three sons of that 
sister, Manilal, Kalyanrai and Hariprasad, 
and his own daughter Prankore. Manilal 
died in 1907, leaving a widow Hariganga, who 
died in 1908, and his daughter Dhanlaxml, 
who is the sesond defendant. Kalyanrai 
died ' in 1914, leaving a widow Мац, who ів 
defendant No. 1. The plaintiff is the third . 
son vf the testator's sister Tara. 


The question whieh has been argued 
before us in this appeal ie, what is the 
construetion to be placed on clauses 12 and 13 
of the Will, Olause 12 is in effest a bequest 
of ярввібе properties mentioned in elause 1 of- 
ihe Will and also residue to the testator’s 
nephew Manilal: 

"I appoint after my death the Ohiranjiv 
(i, е. long-lived) Manilal, the middle-son of 
my sister Tars, whom as mentioned above 
I have bred up from his childhood and 
have brought him ‘up as my son and have 
got him married, the owner and heir in 
the name of Manilal Lallubhai of the pro- 
porties of all sorts mentioned in 17 itema 
in sub-slauses A to W in olanse 1 mentioned 
above and of any property or outstanding over 
the same and above the same.and whioh 
may have been left out to be mentioned in 
the above list and of all my suah properties 
as І may not have disposed of by thia 
Will or hereafter. He shonld, therefore, 
after my death take possession of all my 
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estate in aseordanee with the provisions of 
this Will and should after me spend for the 
expenses of my obsequial ceremonies for 
12 months atleast up to Rs. 2,000 aesord- 
ing to my reputation and should spend — 
Re, 200 and perform or get performed ` 
my “shradh” at Gaya within 12 months, 
and there is a temple of Mathuranathji on 
the right hand, on entering Ranebhodji’s | 
Pol in Sarangpur i in Ahmedabad and I pay 
every year in the months of Vatshakh Ra. 10 
for the. purpose of giving .natvedya (i, e. 
offering to God), That should be paid 
ascorgingly by the Chiranjiv(1.¢,, long-lived) 
Мала] or by any one who may be then’ 
in hia plaoo enjoying as owner (thereof) 
the properties mentioned in this slause, and 
as regards the rest he and his wale issue 
after him or daughter’s son or the person 
whom Manilal may have appointed should | 
carry оп’ the Vahivat (i e. management) 
anmd'put into effect ascording to the provisions 
of this Will, and Manilal or his ahildren 
or his heirs Have got no right to do away 
with my immoveable properties given to 
anilal as mentioned above by sale or by ; 
jaopardising or giving shee. away in any 
other, way.” 
Ifthat-elause stood by itself, I should say . 
Tj bat should be sonstrued as giving Mani- 
"Tn n absolute estate in the properties 
Saeniianed spesifie&lly in that elause and in 
the residue, and that the restristion on aliena: | 
tion would be void. However, it is not. 
nesessary to decide that until we sonstrue 


flange 18, whioh runs: 


I direst that my immoveable properties 
and cash votans, which I have dirested the 
Ohiranjiv (i. e., long-lived) Manilal to take 
and enjoy as owner after my death as pro. 
vided in clause 12 mentioned above of this 
. Will, should not go by inheritance or in any 
other way in the family of the daughter or 
daughter’s daughter of the Ohiranjiy Manilal 
or to the husband of a daughter ог to the. 
relations of the husband, in the event of 
there being no male issue or daughter's issue . 
of Manilal, after the death of the Ohiranjiv 
Manilal and his wife, and I direct that in 
that event my other Bhanej (i, e., nephew, č è, 
Bister's воп) Kalyanrai-Uttamram or his. 
male issue should in &esordanee with the 
provisions relating to the said properties 
take them into their possession and enjoy- 
them and should perform the work of the 
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management and the duties whieh are requir- 
ed to be performed by thia view, and I direst 
that in the &bsenae of the said Kalyanrai or 
his male.issue after the: death of Kalyaurai 
my third Bhaney Hariprasad. Uttamram 
and his male issue pursuant to the provisions 
mentioned above should take them into their 
possession and ёрјоу them and should per- 
form the work of management aud the duties 
whieh are required to be performed by this 
Will. But in the absenea of Hariprasad or 
his male issue, the said property shall not 
on any овеввіоп contrary to the provisions 
mentioned above go in the family of emy 
sister or that of my sister’s daughter or that 
of the daughters of her sons or the husband 
of any one of them or that of the relations 
of their father in-law but should go for the 
use of the " Dharmada Khata” (i. e., sharity) 
mentioned in elauso 9 of this Will. Therefore, 
eash and every manager of the said Dhar- 
mada Khata of that time should take inta 
his possession the said properties on behalf 
of the Dharmada Khata and should use and 
preserve them in such а way as to realise 
rent or good insome for the said khata and, 
the Chiranjiv Manilal or his male issue or 
daughters or when the said properties have 
devolved on Kalyanrai and Hariprasad on 
their male issue in sesordanee with the pro... 
visions mentioned above and if they have toe 
make a disposition of the said properties 
after their death, they should do it in aecord- 
anse with the provisions mentioned above 
but should not do it in such a way as to aon-. 
fliet with them.” 
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The learned Trial Judge has set ont the. 


sontentions of the various parties with refer. 
enae to these olauses at page 5. The plaintiff 
.argues that the’ interest whieh Manilal got 
in these properties was defeasible on his dying 
without male issue or male issue of his 
daughter; that, therefore, Kalyanrai susseeded 
to the said interest in the said properties on 
the death of Manilal's widow Hariganga and 
as the interest whioh Kalyanrai soqaired 
under slause 13 was of the same nature ag 
Manilal had got, it devolved upon him 
(plaintiff) on the death ef Kalyanrai: without 
issue. ; ` 
Defendants Nos. 1 and 2 вопбепа that 
Manilal got an absolute interest in the prop- 
ertids under elause 12 of the Will and that 
the subsequent provisions вопівіпей in elause 
13 do not ent it down, and that if they do 
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eut it down, they are invalid and inoperative; 
that the property devolved upon Manilal’s 
widow and after her death on Dhanlaxmi ag 
his heiress and that neither Kalyanrai nor 
plaintiff had got any iuterest in the prop- 
erties baqueathed to Manilal by slauas 12. 

Then after sonsidering the sases the learned 
Judge proeeeda : 

“The bequest in favour of Manilal aud 
Kalyanrai was to be*absolute in the event 
of their having male issue at the time of 
their death and qualified in the event of their 
dying without male issue, The interest was 
defeasible on the happening of events apesifiod 
in elause 13. The Calentta rulings sited by 
defendanis’ Counsel and lawyers do not өн аб. 
lish any ргіпоіріе whieh negatives plaintiff's 
alaim advanced оп the strength of the Privy 
Oounsil decisions quoted by him. The testa- 
tor has expressed his intention in elear words. 
He has dirested that his estate should not go 
to the daughter of Tara or the daughters 
or husbands of sueh daughters, His pre- 
dominant desire seems to be to preserve the 
property to the family of Tara’s sons. Не 
dirested each of his sister’s son not to sell 


‚ою ensumber the immoveable property bə- 


queathed, The interest areated in favour of 
Mauilal was to be treated aw absolute and 
dessendable to his heirs in ease he had a son 
or daughter's son living at his death. It ia 
to be noted that the bequest was to Manilal, 
and поё to Мапа] and his sons or daughter's 
sons, The property was ёо deseand to Mani- 
lal’s sons or daughter’s sons as heir to Manilal 
and not as в legatee. In ease Manilal hap. 
pened to have no male issue of his own or 
of his daughters, he was to be treated as 
having got only а life-ostate in the immove- 
able properties bequeathed ^ and the 
estate was to go to Kalyanrai. The pro. 
vision regarding the gift over in fayour 
of Kalyanrai was also of the same nature, 
Plaintiff, therefore, susseeded to the immove. 
able properties and  eash allowanees on 
Kalyanrai's death without issue.” 


This ease cannot be dealt with under ° 


the Hindu Wills Aet, Ав laid down by 
their Lordships of the Privy Oounail in 
Sreemutiy Soor,eemoney Dossee v. Denobundoo 
Mallick (1) : | 


(1) 8 M. I. А. 526 ab p, 550; 4 W.R. P. C. 114; 


` 19 X. В, 198; 1 Ind. Jur. (x. s.) 37; 1 Boulr. Rep, 228; 


1 Suth. P. О, J. 291; 1 Sar. P, О, J. 683. 
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"In determining that construstion, what 
we must look to, is the intention of the 
testator. ‘The Hindu Law, no less than the 
English Law, points to the intention as the 
element by whieh we are to be guided in 

* determining the effeot of в testamentary 
disposition; nor, so far as we are aware, 
is there any difference between the ore 
law and thg other as to the materials 
from whieh the intention is to be collected. 
Primarily the words of the Will are to be 
eonsidered. They .eonvey the expression 
of the testator'a wisher; but the meaning 
to be altashed to them may be  affeeted 
by surrounding sireumstanses, and where 
this is the вава those. sirsumstances, no doubt, 
must be regarded, Amongst the cireumstan- 
ees thus to be regarded, is the law of 
the sountry under whish the Will is made 
and its dispositions are to be earried out. 
If that law has attached to partioular words 
a partienlar meaning, orto a particular dis- 
position a partisnlar є есі, it must be 
assumed  ihat the testator, in the Пів. 
positions whieh he has made, had regard 
to that meanitg or fo that effect, unless 
the language of the Will or the surrounding 
eireumstanses displace that assumption.” 

It appears to me that the intention | of 
the testator appears very clearly on the 
fase of the Willitself, : There is no necessity 
whatever in this sase to consider the 
surrounding sireomstanses. The intention 
was that tke properties mentioned 
slause 12 ard the residue were to go to 
Manilal, and to his male irsue cr his 
daughter’s sons. Then if Manilal died 
leaving his widow and по sons or daughter’s 
song, ib шву be caid that the testator 
intended that ^ Manilal's widow should 
take the estate, although there ія no-direst 
gift to Manilal's widow. Bat after her 
death the estate wad to go to Kalyanrai 
cr his male issue,and it was on the failure 
of Kalysnrai and his male issue, that the 
estate was to go to Hariprasad and his 
male issue. No doubt the wording of clause 
18 is defective because the testator directs 
that in {Бе absence of Kalyanrai or his 
male issue, after the death of Kalyanrai, 
the estate shoold go to Hariprassed and his 
male isaue. That, ав it stands, is unintel. 
ligible. We ean only presume from the 


later words that the testator intended that- 


Hariprasad should only fake on the failure 
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of Kalyanrai and his male issue, beeause 
from the worda at the end it slearly 
appears that the testator intended that the 
property should devolve on Klayanrai and 
Hariprasad and their male issye in ae- 
sordanee with the provisions mentioned.* 

Now it sannot .be disputed that a gift 


to A, and if he should die without leaving. 


male issne, then over, is a good. gift: see 
Ohunilal Parvatishankar v. Bat Samrath (2). 


There it was assumed that tha gift over. 


was good on the death of one of the 
sons of the testator dying without having 
had®male issue. The only question whieh 
was argued there war, what was the 
period to whioh the gift-over referred. 
We may take it, therefore, that an absolute 
gift to Manilal with a provision "that if 
he sbould die without male issue the 
estate should go over, would have been 
good, That is in 
provisions of section 118 of the Indian 
Suesession Ast, and there is no reason to 
think that sueh a provision would be eon. 
trary to the provisions of Hindu Law. 


nesordanse with the 


What that seation provides is that a bequest ` 


may be made to any person with the eondi- 
tion superadded that in ease a spesifed un- 


oertain event happened the thing baqueathed ' 


shall go to another person, or that in ease. 


% apScified uncertain event did not happen 
the thing bequeathed shall go over to another 
person, Ordinarily speaking, ones в gift has 
been made to a partioular person it earinot be 


taken away. But for the provision of gestion . 


118 of the Indian Suesession Aot euch в gift, 
absolute on the face of it, but defeasible on 


the happening of an uneertain event, would ' 
have been construed aa an absolute gift, and: 
the condition that it could be defeated would | 
is 


have been considered as void. Воб it 
impossible to earry the exception whith is 


allowed by seotion 118 any further than the ` 


sestion provides for, and а sondition eabnot 
be at'aehed to the gift over. Here: the 
testator intended that the gift or bequest. to 
Manilal should be defeasible, If he died 
without male issue or daughter's sona, then 
there should be а gift over. 
a oondition to that gift over, and he attempt. 


(2) 23Ind. Cas 645; 18 Rom. L R. 86%; 28 *M. 
L. J 617; 18 О. W. N. 814; 19 €. L. J, 533; 12 A. L. 
J. 742; 16 М.Т, T. 59, 88 B. 390; 1 L W. 767; (1914) 
M. W. N. 441 (P. O.). E 


But he attaslied ` 


K 
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ed to restrist the inheritanee of his estate in һе опе presently in dispute. But eonsiderable 

а manner eontrary to the principles of Hindu assistance ean be derived from the desison of 
Law. He intended that the estate should go the Privy Connoil in Purna Sashi Bhattacharjt 
io Kalyanrai and his male heire, and on the у, Kalidhan Rat Ohowdhurt (3). In that onse 
extinetion of Kalyanrai’s lins in the male two brothers subjeet to the Daysbhaga 
line of descent, then again it was to go over Sshool of Hindu Law exeeuted а doeument, 


` to Hariprasad and his male issue, and on the whereby they purported to provide for the 


extinetion of that line then it was to go to permanent devolution of their respestive 
sharity. properties in the dire$t male line, including 
It ean be admitted that & Hindu may adopted sons, with the sonditionthat in ease of 
regte a life-estate or suesessive life estates. failure of lineal male heirs in опе braneh the 
But а series of absolute estates defeasible properties belonging to that braneh should 
in snesession on the happening of an upser- go to the other, subjeat to the same rule, and 
tain event cannot be considered as a sueeession only in the absenae of male deseendants in 
of life-estates. It ean only besonsidered asan the direst line in either braneh were the 
attempt to oreate в state of inheritanee whieh properties to go to female heirs and their 
is rot resognised by Hindu Law. Tho appel. desxeendants, One of the brothers died 
lant has relied on the ease I bave referred to, leaving в son, who died thereafter without 
tic, Sreemutty Soorjeemoney Dossee v. Deno- leaving any issue. The plaintiffs in the suit 
bundoo Mullick (1). Butthe only point in that  elaimed as next reversioners to that son. 
case which was argued before the Privy Couneil The question before the Court was held to 
was, whether the aseumulations of the insome be а question whether the gift over was good 
on tleshare of а son who died without issue in its creation, and not whejher it was good. 
shovld go with the eorpus tothe surviving in the event whieh happened. Their Lord- 
brothers, or whether it should go to the heirg ships say at page 619%: 
of tle deeeaged ron. It was sontended that "Throughout the instrument there is no 
the hare of a son dying without’ issue and  indieation of an intention to make a gift to 
dev: Iving on bis surviving brothers, again вру person; whilst paragraph 4 elearly shows 
wert over with the shares of eny of thera that the sons and grandsons’ who took the 
brothers dyirg thereafter without male iceue. e properties left by the exesutants sequired 
Bui tbat does not appear to bave been what them as ‘full owners,’ There was no restrie- 
the testator provided for in his Will. He tion on their powers to deal with sueh 
only provided that in the event of ary of his properties ‘in any way they wished,’ But, 
sons dying without а son, or а ron's son, although they acquired the estate as absolute. 
there was a gift over to such of his sons, or  ownerr, it was not to dessend in the legal 
воі’ scre,as ehculd then be alive. Stopping shannel according to the presoriptions of the 
there; it wculd te cbvicos that tbe sm vivis Hindu Law, but in aeeordanse with the rules 
takirg в rhare of the deeenased ecn’a share, framed by the exeeutants with the avowed 
tock that share absolutely, and would not ke. object stated in the preamble. It wes only 
obliged to hold their skare of that share to- on the indefinite failure of male issue in both 
gether with their origiralskere,so that if any branehes that the female heirs or their 
ore of. them died thereafter withcut issue, dessendants were to receive the shares pres. 
not ony his original share bnt also ө portion  eribed for them in the Shastras. This is the 
of the skare cf the deceased son whieh had general policy of the instrument. It was 
devolved upon bim wonld go again to the glearly intended to vary the rule of Hindu 
survivors. Law, and to esontrol the devolution of the. 
Jn thete eases whieh relate tothe consirne- properties until the indefinite failure at some 
tion of a Will, the only asistance the Court remote period of the male line of both 
san derive from deeided cases is the areertain- brothers. That such an attempt to alter the 
ment of the prineiples which bave been laid mode of suesession preseribed by law is 
down in those CABEN, вірве with regard to the (8) 11. Ind. Cas 412; 88 О. 608; 16 0. W. N. 
eonetrustion of a partienlar dceument before (55.8 4 L. J. 681; 13 Bom. L. В. 451; 14 0. L J. 
thé Court, it must almost inevitably be the 1; (1911) 2 M. W, N. 403: 10 М. L. T. 861; 21 M. L. 
саве that the reapestive dosuments sonstrued J. 1119;881І. А.112 (Р.ф). . 1. 
in those eases were of a different eharaster to *Page of 88 O.—L[Ed.] 
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illega] is enuneiated in the slearest terms in 
the judgment of this Board in the Tagore 
case [Jutiendromohun Tagore ү. Ganendro- 
mohun Tagore] (4)." 

- Stopping there, it seams to be very elear, 
from the terms of the dosument that we 
have to sonstrue, that the testator intended 
to sontrol the devolution of the property 
until the indefinite failgre at some remote 
period of .the male lines of Kalyanrai and 
Hariprasad, Their Lordships eontinue: 

' "The learned Judges of the High Court 
had present in their minds the difficulty of 
resonsiling the acquisition by eaoh individual 
male descendant of full rights of ownership 
in the property that deseended to him with 
the restraint imposed on its devolution. 
And, therefore, to give е веб so far aa 
possible to the intention of the exeeutants, 
they sonsidered that the absolute estate 
Ananda acquired ‘was defeasible in the 
event of his death without male issue.’ If 
the attempt to interfere *with the sourse of 
deseent assording Фо law is to be regarded 
ав а condition of defeasance, it was applies- 
ble,not merely to the вазе of Ananda, but 
to the oàze of every male dessendant who 
happened to leave no male issue; and ita 
applisation might have been postponed for 
an indefinite period. Their Lordships are 
not aware of any authority to warrant sash 
a provision, Nor is there apy for the son- 
tention that under the instrament in question 
there whs & devise in .favour of Ananda with 
a gift over to Naba Kishore, the unele. Ав 


the Subordinate J udge very properly observes 


in his judgment, ' The question i is not whether 
the gift over was good in the event whioh 
happened , afterwarde, but whether it was 
good in its sreation,’ It is elear from the 
doeument that'if there was any idea at âll 


in the mind of Krishna Kishore of a gift over. 


infavour bf Naba or his male deseendants, 
it was dependent on the sontingensy of the 
indefinite failure of male issue in his own 
line, At the: time the doenment was executed, 
there is no reason to suppose that he oon. 
templated that his son would die without 
issue, or that Naba would survive him. And, 
therefore, if it were assumed that a gift over 
was intended, it would be wholly invalid in 
view of the elear rule of law laid down in the 
Tagore case (4), Their Lordships, however, 

(4) Sup. Vol. I. А. 47 at рр. 61, 65; 18 W. R. 859; 
9 B, L, Е. 877, 


\ 


“bequest to Manilal is not affected by it. 


` (1921 


have no doubt that the sole intention of the - 
exeontants in this dosument, as they expressly 
avowed in the preamble, was to alter the 
rule of succession in their family, whieh they 
had no power to do." 

The result was that the plaintiffs as the 
next reversionets of Ananda were held en- 
titled to susaead to the property. whish 
devolyed upon him from his father Krishna 
Kishore, . 

It Seems to me, therefore, that although the 
testator might have defeated the absolute 
estate whieh he gave to Manilal by a gift 
over fo Kalyanrai, he could not endeavour to 
restrict the devolution of the estate in a 
manner unknown to Hindu Law by diresting 
that Kalyanrai was not to take an absolute 
estate, but what would be, in the language 
of the English Law of Real Property, "an 
estate in tail male." Тһе estates whieh were 
intended to be ereated by the testator in this 
ease by his Will were a suocsession of estates 
in tail male. The result must be that the gift 
over fails absolutely, and it cannot be sonsi- 
dered that that portion of it whieh is bad ean 
Be removed so as to make it an absolute gift 
to Kalyanrai. The question is whether the 
gift in its ereation is good or bad. There 
ean be no doubt, in my opinion, that it is bad. 
Then the result must be that the original 
So. 
that he took an absolute estate, and on his death 
it would go to the 2nd defendant as his heiress. , 
We think, therefore, that the appeal must be 
allowed and the plaintiff's suit dismissed, as 
the 2nd defendant is entitled to the property 
bequeathed to her father Manilal by elanses 
12 and 13 of the Will, The eross objections 
whieh do not arise are diamisaed, The 
Receiver should hand over the property to 
defendant No, 2 after /passing his пвеоппів. 
As the diffieulties requiring a degision by the 
Court arose from the act of the testator, the 
ordinary rule as to sosts prevails, Оовёв of 
the suit throughout, ineluding the sosts of the 
eross-objestions, to be paid ont of the 
residue, 

Appeal allowed. 
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HITENDRA SINGH t. RAMESHWAR BINGH. 


PATNA HIGH COURT. 
FULL BENCH. 


First Огу Arrear No. 206 or 1920. 
April 26, 1921, 

Present :—Sir Dawson Miller, Kr., Chief 
Justise, Justise Sir B, К. Mulliak, Kr., 
and Justiae Sir Jhon Bueknill, Кт, 

: Babu HITENDRA SINGH AND OTRERS— 


APPELLANTS 
versus 
Maharaja Sir RAMESHWAR SINGH 
—HRESPONDENT, i 
Court Fees Act (VIT of 1870), ss, 10, 12—~-Appeal— 
Deficit Court-fee, recovery of Procedure. e 


As a general rule, itis desirable that where the 
Appellate Court kas to deal with the question of 
recovering э deficit fee payable by the appellant 
in the lower Court or Courts, the matter should 
be dealt with at the earliest possible moment after 
the deficit is discovered, so that the parties may 
not be kept in suspense upon the question. [p. 44, 
col. 1. 

This rule is, however, subject to the discretion 

of the Ооп to postpone the determination of the 
point in exceptional oases, [p. 44, col. 2.] 
* In alleases where the question of recovering the 
deficit in the lower Court arises on appeal, the appeal 
should first be admitted before the point is decided, 
во that no question may arise as to the Court's juris- 
diction. In any case, whether the point is deter- 
mined on motion at an early stage orupon the hearing 
of the appeal, 16 is desirable thatit should be decided 
before the other issues in the case, so that the 
Court may, if it decides against the appellant, $e 
in & position to stay the further hearing until the 
appellant has complied with the obligation to make 
good the deficit. Гр. 44, col, 2.] 

It is also desirable that the expense of printing 
the paper-book should not be incurred until the 
Loi amas question has been determined, [p. 44, 
col, 1. 


Appeal from a desision of the District 
Judge, Darbhanga. 

Mr. L. К Jha, for the Appellants. . 

Mr. Murari Prasad, for the Respondent. 

Mr. Sulian Ahmed, Government Advoente, 
for the Orown. 


JUDGMENT. ` 


Милев, О. J.—The question submitted 
for decision in this ease relates to a 
matter of  praetiee about whioh there 
. appears to: have been a laok of uniformity 
in the past. Tae question for determina- 
tion is, at what point of time the Court 
of Appeal should take astion when it ap- 
pears that the Oourt-fee paid in the 
lower Court by the appellant has been 
wrongly estimated to the deteriment of the 
reyenue, During' ihe sourse of the argu. 
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ment a question arose as to whether the 
ease was stristly one of the nature воп- 
templated in Ohapter V of the High Court 
Rules relating to referenses to a Full Beneb, 
rule 3 providing that in the ‘sase of an 
appeal from an origina! deeree or order 
(whish this is) questions of law alone 
shall be referred for the opinion of the 
Full Beneb, whereas the question here in. 
volved is one.of sonyenienee of procedure 
rather than a question of law Ar, how. 
ever, the question has been argued before 
us and involves a consideration of oertain 
seotions of the Court Fees Aet, I think 
it is desirable that we should in the 
eireumsianees express an  opiuion on the 
question submitted rather than refuse to 
hear it on a mere teshnioal ground. 

The appellants instituted the suit before 
the Distriet Judge of Darbhanga for re. 
eovery of possession of oertdin property 
and also asked for sertain deslarations whieh 
went to establish "their title, For the 
purposes of jurisdietion they valued the 
property at Re. 6,00,000 and for ‘the pur- 


* poses of Oonrt-fees at ten times the Govern- 


ment revenue, namely, Rs, 11,500, treating 
the sase as one falling under seetion 7 (v) 
of the Court Fees Ast. The suit having 
been dismissed, they appealed to this Court 
and valued the appeal as in the Court 
below, paying а Oourt-fee on the lower 
valuation. The Taxing Officer held that 
the ease was one falling under. mestion 7 
(iv) (с) and not under seetion 7 (v) of 
the Court Fees Aet and that an ad valorem 
OCourt.feo was payable on the valuation 
of the property, and ordered the appellant 
io make good the defisit fed on the momo. 
randum of appeal, whieh amounted to the 
sum of Ra, 2,427-8-0, This sum has sinees 
been paid, Не further ounsidered that 
there was a like deficit on the plaint, but 
as he had no power to deal with that 
question under seetion 5 of the Court Fees 
Ast, he admitted the appeal on payment 
of the defieit on the memorandnm and 
ordered the вазе to be placed before a 
Division Beneh for orders as to the 
realisation of the defieit Court.fee on the 
plaint. The Beneh before which the ease 
eame sonsidered that there had been a 
differenee of opinion as to the proper 
procedure to be followed in sneh вавев, 
the point in some easés haying been deter: 


44 
HITENDRA SINGH 0. RAMESHWAR SINGH, 

red until the hearing of the appeal and 

.in others having been determined immedi- 

ately upon the matter being brought to the 

Court's notices, In this state of affairs they 


' thought the poiut of prastise should be 
dealt with by а Fall ‘Bensh of the Court.. 


Although it is not definitely stated in 
the order of the Divjeion Benoh,the learned 
Judges who made the order ‘presumably 
thought that the ease was one whioh the 
Court has jurisdietion to deal with under 
the Court Fees Act. It was assumed 
before us in argument that this was во, 
and no question was raised as to whether 


the Court had power to deal with the. 


matter either under one of the sections 
of the Court Fees Ast or under ita inherent 
powers, Moreover, it has been settled, so 
far as the practise of this Court is 
eerned, by the deeision in Narain Prasad 


v. Kameshwar Persad Singh (1) that 
it is the duty of the- Court to seo that 
Court fees are ‘paid both in this Oourt 


and the Courts below from whieh oases 
haye eome, Dealing with the question on 
this hypothesis I think that as a general 
rule it is desirable that where the Ap- 
pellate Oourt has to deal with the question 
of resovering  defisit fee payable by the 
appellant in the lower Oourt or Courts, 
the matter should be dealé with at the 
earliest possible moment after the defieit 
is discovered, во that the parties may not 
be kept in suspense upon this question 
[See Sundar Mal Marwari v. J. О. Murray 
(2): The determination of the question 
may,influense the appellant in deciding 
whether he thinks it worth while. to 
appeal. It is also desirable that the ex- 
pense of printing the. paper book should 
not be ineurred until this preliminary 
question has been determined. It generally 
requires little or no evidenee to enable the 
Court to arrive at а desision, even where it 
formi one of the issues in the ease, There 
may, however, be spesial oiroumstances which 
render it more eonvenient to have the 


whole of the evidenee before the Court to, 


enable it to deal with the matter, or it 


may involve the eonsideration of questions. 
whieh the Court is not in a position to. 


deal with in asummary manner, Probably 


(1) 43 Ind. Cas. 489; 3 Ea L. J. 101. 
(2) 16 Ind, Сав, 968; 16 C, І, J 896, 
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such eases would not be of frequent occur. 
renoe and it is desirable to follow the 
general rule above indioated, but that rule 
must be subject to the dicoretion of the Court 
to postpone the determination of the point 
in exceptional eaees, I further think that 
in all eases where the question of resover- 
ing the deficit in the lower Court arises 
on appeal, the appeal should first be ad- 
mitted- before the point is desided, so that 
no question may arise as to the Oourt’s 
jurisdietion, In any ease, whether the 
poigt is determined on motion at an early 
stage or upon the heariag of the appeal, 
it is desirable that 16 should һө decided 
before the other issues in the ease, во that 
the Court may, if it desides against the 
appellant, be in a position to ` stay. the 
further hearing until the appellant has. 
somplied with the obligation to make good 
the defisit, This appears to me to be eon- 
sistent with the provisions of sestions 12 
and 10 of the Court Fees Aot and in 
aecordanse with the spirit of the law laid 
Where the ease 
falls under seotion 12, that sestion provides 
that the Court shall require the party in 
default to pay the additional fee and that 


the provisions of section 10, paragraph 2, 
e shell apply. The last-mentioned paragraph . 


provides that the suit shall be stayed 
until the additional fee is paid and, in. 
default of payment within the time fixed 
by the Oourt, that thé suit sball be dis- 
missed. Until the‘defioitis paid; the Court 
is rob bound to try any other issue and 
it would he a waste of time to do во 
before it is known whether the party in 
default intends to eomply with his obliga- 
tion. The same eonsiderations appear to 
me to apply with equal foree, whether the, 
Court sets under the provisions of the 
Court Fees Act or under’ its inherent 
powers.. With these direetions I think 
the ease should be referred baek to the 
Division Beneh to deal witk the matter in 
the particular eiroumstanees of the ease. 

Movrnox, J,—I would return the ease to tbe. 
Division Beneh with the following observa- 
tions. 

In every ease the Trial Court has to 
decide, fretly, in which oategory tle enit 
is to be slassed and, seeondly, whether or 
‘not there should be a valuation for the 


е purpose of computing the amount of Oourt- 
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fee payable, In every oase, therefore, the 
Court deeides a question relating to valua. 
tion and the deeision is final, exeept so far 
as section 12 of the Court Fees Ast permits 
interference, by the Court of Appeal. 

If this view is sorrest, then failure to 
pay defisit Court-fees entails the dismissal 
of the suit under seetion 10 of the Aot. 

But though this, in my opinion, is the 
eorreot view and though it was adopted 
in the Bombay High Court by Sarjent, О. J, 
in Bai Anope v. Mulchand (8) and by a Fall 


Bensh in Vithal Krishna v. Bolkrishna (4), . 


the weight of authority in the other High 
Courts seems to favour the exelasion of 
dasisions on the question of sategory from 
the operation of seation 12 of the Act, and 
as this has been the rettled prastice of 
the Calentta High Court, I think we must 
adcpt it wherever it is possible to do ко. 

Therefore, where there has been a mistake 
as to the ealegory, the Appeal Court, if it 
desires to levy defisit OCourt-feo, must aot 
under the general powers eonferred by the 
Civil Prosedure Code on Courts of Appeal 
and adopt the procedure provided by section 
149 and Order VII, rule 11, of the Code 
and seotion 28 of the Court Fees Aot, 

The penalty for non-compliance in sueh a 
ease will'be not the dismissal of the suit buf 
the rejeation of the plaint, and if the Court 
ean deeide the question without deeiding the 
other matters involved in the appeal, elearly 
it should do so һа early as possible. 


It is perhaps an unsatisfastory result 
that after a oase has been tried out the 
defaulting plaintiff should be assorded вп 
opportunity of bringing afresh suit on the 
same gause of action, but if section 12 of the 
Court Fees Act is not applicable it would 
seem that the result cannot be avoided, 

BuckwILL, J.—7 do not think that it is 
necessary forme to say mush with regard 
to this malter, I venture to doubt whether 
it is one whieh is stristly aapable of reference 
to the Foll Bensh, but, no doubt, it is desir. 
able that an expression of opinion should be 
given with regard tothe procedure whioh 
should be adopted in a matter of this kind, 
The praetioal diffioulty is, however, that it 
seems impossible to lay down any very 
definite stiggestion for guidance beyond stat- 


(8) 9 B. 355; 5 Ind. Deo, (N. в.) 286, 
(4) 10 B, 610; 5 Ind, Dec. (x. s.) 795. 


ing that it is donbtless desirable that а matte" 
of this kind should be dealt with as early a8 
is possible, There are no doubt many oases 
in which the amount whieh.should have been . 
paid in sonnestion with the plaint by way of 
stamp fees in the original Court вап easily be 
settled by this Court as a peliminary point 
bofore the appeal somes up for hearing and, 
I think, that whenevef this ean be done it 
should be done, On tbe other hand, there 
are no doubt oases in whish it may not be 
possible or convenient for this Court to decide 
whether the plaint in the original Court was 
properly stamped, unless and until the appeal 
itself eomes before this Court; in sush eases 
impossibility or insonveniencse would of 
sourse justify a delay in desiding the matter, 
I think, therefore, that the deoision in this 
oase should be referred baok to the Court 
which has sent if to this Full Beneh for 
desision, so that that Court вап, ‘if it is 
possible, decide the matter, now or if it is not 
possible or is inconvenient then to defer the 
deoision of the matter until such a time 
as siroumstanees permit of а decision or even, 
if necessary, until the hearing of the sppeal 
itself, 
Reference answered, 


BOMBAY HIGH OOURT. 
Огь EXTRAORDINARY ÁPPLICATION No, 287 
or 1920, 
Ootober 18, 1920, 

Present : — Sir Norman Maeleod, Kr., 
Chief Justiee, and Mr. Justiee Shah, 
JAMSHEDJI HORMASJI— Рідне 
PETITIONER 
versus 
GORDHANDAS GOOULDAS—Darenpint 

—— RESPONDENT. ` 

Presidency Small Cause. Courts. Act (XV of 1882), 
s 48—Landlord and tenant—Order for recovery 
of possession—Hatension of time, Court, power of, to 
grant, 

A Presidency Small Cause Court has no power 
to grant an extension of the time fixed in an order 
for recovery of possession made under section 43 
of the Presidency Small Oause Courts Act, [p. 46, 
col, 2.] 

Civil extraordinary application from а 
decision of the Chief Judge of the Bombay 


Court of Small Oauses, 


- а. 
a 
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Mr, 8. В, Dadyburjor, for the Applisant.' 
Mr, Amin (with him N, М, Desai), for the 


Opponent. 
JUDGMENT. . 


MacLzop, ©, J.—On the 28th April 1919 
the plaintiff in these proceedings, hereinafter 
ealled the petitioner, gave notiee to the 
respondent, who is "his tenant, to deliver up 
possession of the plaintiff's shop by the end of 
November 1919. Ав the respondent did not 
vacate, the petitioner filed an ejeotment suit 


. in the Small Cause Court on the 9th Desem- . 


. ber 1919, The suit was heard on the 2186 
January . 1920. А desree was passed for 
possession on the 21st January, the respond- 
ent being ordered to vacate by the 21st June 
1920, On the 15th June 1920, the respond- 
ent took.ont a Rale praying for two months’ 
further time, on the ground that he had filed 
в suit against some other tenant of his own 
of other premises where he wanted to shift his 
shop, ә 


Jt will be observed in the first instanee 
that fromthe time the respondent reseivede 
notiée in April 1919, he did not take any 
steps to provide himself with other premises, 
or fo get his own tensnt-to vaeate until a 
deeree had been passed against him in favour 
of the petitioner. It is quite true that the ref- 
pondent had diffeulties with his own tenant, 
But if he had taken steps in time to ejeot 
his own tenant, then he would not have been 
eompelled to ask for further time for remain- 
ing in possession of the petitioner's permises. 
The Court gave the respondent further time 
пр tothe 9th of July. In spite of that he 
did not vacate the petitioner’s premises, and 
again ,took out another "Rule against the 
petitioner to show oause why the order for 
vaeating the shop made against him should 
not be stayed pending the result of an appli- 
sation made to the High Oourt by A. M. 
Sawliwalla and Co. (a tenant of the premises 


of the respondont) for an injunetion staying . 


'exesution of the. respondent’s deoree against 
them. On the bth September the Court 
stayed execution of the potitioner's deerea 
till the 20th October 1920, The petitioner 
thereupon applied to this Court in revision, as 
‘the repeated stay orders of the Small Oauses 
Court tended to make hia deoree valüeless, 
and he was unable to obtain the fruits of his 
deeree whieh was phssed so far bask as the 
21st of January. 


+ 
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The real question is whether the Small 
Causes Court has any jurisdistion to alter or 
amend the terms of а decree or order for 
possession onee it has been passed under 
Chapter VII of the Presideney Small Causes 


Courts Act. Chapter VII deals with summary ` 
reeovering possession of: 


praseedings for 
immovesnble property, The owner may apply 
to the Small Cause Court for а summons 
again the occupant, calling upon him to show 
eauso why he should not be compelled to 
deliver др the property, and seetion 43 pro- 
vides: “If the ossupant does not appear at 
the time appointed and show eause to the 
contrary, the applisant shall, if the Small 
Cause Court is satisfied that heis entitled to 
apply under section 41, be éntitled to an 
order addressed toa bailiff of the Court diraat- 


ing him to give possession of the property to ' 


the applieant on such day as the Court 
thinks fit tọ name in such "order That 
seotion is not very well worded, but it must 
include eases where the oesupant does appear 
and fails to show сацва to the summons, or 
satisfy the Court that there are reasons for 
not making an order for possession. 
There is nothing in the Rent Ast UII of 
1918) whieh gives the Small Causes Court any 
ower to alter orders for possession made in 
ue sourse. Seetion 9 says that "no order for 
thereeoyery of possession of any premises 
shall be made so long as the tenant pays or is 
ready and willing to pay rent to the full 
extent allowable by this Aet and performa 
the conditions of the tenancy," But by 
sub-seation (2) it is provided‘ that " nothing 
in sestion 9 shall apply where the premises 
are reasonably and bona fide required by the 
landlord for his own osoupation.” Now it has 
been held by the Small Causes Court that the 
petitioner bona fide requires the premises for 
his own oseupation. Therefore, the Small 


- Causes Court was entitled to make the order 


for the reeovery of possession, whieh was 
made under sestion 43 of the Presidency 
Small Causes Court Aet, But we have not 
been referred to any power given by the 
Legislature to the Small Oauses Court to 
alter anorder for possession onae made ; nor 
is there anything in either sestion 148 or 
sestion 151 of the Civil Prosedure Coda 
whieh could apply to this oase. It is true 
that the Court may fix the time for giving 
possession af a considerable ‘interval from the 
date of deeree, “But onse, the time is fixed, 


“ 


‘the respondent, 
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it seems to me thatthe plaintiff is entitled 
to the benefit of that order, Further in this 
sase there is noequity whatever in favour of 
He did nothing for the best 
part of а year after he had reseived notice 
from the petitioner, in order that he might 
provide himself with other premises for his 
shop and he has only himself to thank if, 
now that he is made to give up possession of 
the suit premises to the petitioner, he is 
unable to turn out his own tenant from his 
own premises. Therefore, the Rule muat be 
made absolute and the execution of the 
order for possession must proeeed forthwith. 
The respondent must pay the eosts of 
the Rule, The resord should be sent to the 
Small Causes Court at опао, with a direstion 
that execution of the order for possession 
must proeeed forthwith, 
Suan, J.—I agree. 
Rule made absolute, 


PATNA HIGH COURT. 
ÁPPEAL FROM ÁPPRLLATE Decree No, 743 or 
1918. 
May 12, 1921. 

ы Preseni :—Mr. Justise Jwala Prasad. 
Babu RAM RATTAN PRASAD — 
Pratstive No, 1—- APPELLANT 
tersus 
` JANG BAHADUR SINGH alias JANGI 
SINGH AND oraprs——Deraxpants 
. — RESPONDENTS, 

Landlord and tenant—Oo-sharers—Right of one 
co-sharer to sue for whole rent-—Purchaser of portion 


of holding by one co sharer, effect of—Bengal Tenancy 
Act (VIII of 1885}, г, 22 (2). 


One oo-sharer is entitled to bring a suit for 
the entire rent payable to him and the other co- 
sharers, when the others do not join in the suit. 
He cannot, however, maintain the suit for his 
share only, in the absence “of proof of such an 
arrangement between himself, Мв co-sharers and 
the tenants. Гр, 48, col. 2.) 

The right of a co-sharer to bring a suit for the 
entire rent is not affected by one co-gharer purchasing 
a portion of the holding. [р, 45, col, 2.] 


Appeal from a desisicn of the Offsiating 


Subordinate Judge, Firat Court, Saran, dated 
the 4th Maroh 1918, confirming a deeision 
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of the Munaif, Sewan, dated the 19th De- 
cember 1916 and 2nd January 1917, 

Mr. Parmeshwar Dayal, for the Appellant, 

Mr. Sambhu Saran for Mr. Rajendra, 
Prosad, for the Respondent, 

JODGMENT.—The plaintiff No, 1 is the 
appellant. He isa part proprietor in Mouza 
Bhatui, Pergana Paplakb, bearing Чаны 
No. 8759. He institfted Suit Nos. 3005 on 
the 27th of February 1915, out of whieh thia 
appeal has arisen, for recovery of rent with 
respeot to 24 bighas of land at an annual rental 
of Rs. 51 9.6 for the years 1319 to 1322, The 
land is held by defendants Nos, 1 to 5, 
Defendant No. 6, one of their eo-sharers, died 
sinee the institution of the suit and his name 
was accordingly struok off on the 2nd of 
January 1917. Defendants Nos. 7 to 12 are 
the oo- sharers, along with the plaintiff, of 
11 annas, 6 pier, 5 karanís, 13 masants, 10 
deejmals of the village. They wera made 
defendants on the ground that the sollestion 
of rent of their share was, joint, but that 
they did not join as plaintiffs in the suit, 
Defendant No. 12, Maharani Janki Kuer, 
subsequently, on her applieation, was made 
plaintiff by the order of the Court, dated the 
Ist of April 1916. Défendant'No, 10, Babu 
Binda Prasad, one of the eo- proprietors, 
purebased the share of defendant No, 3in 
the holding in question and he sublet it to 
Haliwant Rai He diselosed this in hig 
written statement, dated the 6th of Septem. 
ber 1916, and aesordingly by the order of the 
Oourt, dated the 18th September 1916, • 
Haliwant Rai was alo made defendant in the 
suit as defendant No, 12 оп re.numbering all 
the defendants, after the removal of Maharani 
Janki Keor, originally defendant No, 12, 
from the category of defendants to that of 
plaintiff. The tenant defendants Nos, 1 to 5 
filed one written st&tementelaiming the land ав 
their mukarrari, They also pleaded payment 
of rent and also that the suit of the plaintiff 
forthe entire rent of ll-annas cdd share waa 
not maintainable, inasmuch as defendant 
No. 10, one of the co-proprietors, bad by his 
purehase cf the share of defendant No, 3 
become a co-tenant of the land in question, 
Defendant No. 3 in his written atatement 
supported the plea of the defendants, stating 
further that he had sublet the share in the 
holding purshased by him to Haliwant Rai 
at an annual rental of Jis. 10.8, stipulating 
that be, Hailwant Hai, would pay the annual 
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rent of the purehased share, Re, 7.0, to the 
landlord recorded in the khaizan, and the 
remaining Hs, 3-3 to himself. Haliwant Rai 
. in his written statement stated that he had 
paid the rent for l bigha 7 kaihas 16 dhurs 
mitem by defendant No. 10 and sublet 
to him aseording to the aforesaid stipula. 
tion. A 


. 

Upon the pleas taken in the written 
statement of the several defendants, the 
following issues were framed by the Munsif 
for decision :— 

* What is the annual rent P ” 

“2, Whether rent for the period in suit 
was paid P ” 

"3, Whether in Suit No, 3005 a portion of 
the rent claimed land was purohased by 
defendant No 10Р If во, whether the Suit 
No. 8005 for the entire rent is: maintain- 
able ? " 

"4. Whether the rent claimed lands are 
morkarrart lands ? ” 


* 

Issues Nos. 1 and 2 were desided in favour 
‘of the plaintiff, namely, that the rental of 
the entire holding was Rs. 51.9.5 as men. 
tioned in the khatian, besides вөвғ, and that 
the plea of payment was not proved. Issue 
No. 4 was decided in favour of the tenant 
defendants by holding that the rent claimed 
land was their muharrart, These three 
issues have, not since been questioned either 
in the Court below or in this Court and have, 
therefore, besome final; so also the finding aa 
. regards the first part of Issue No.3. Ав to 
whether defendant No’ 10 isthe purahaser 
ofa portion of the rent elaimed land, the 
finding of the Munsif is in the affirmative, 
The dispute now hinges round the latter part 
of Issue No. 3, Both the Courts below have 
dismissed the plaintiff's suit on the ground 
that defendant No. 10, being a so-sharer 
himself, by his purehase of the share of 
a eo-tepant, defendant No. 3, has also become 
& tenant of the holding and sonscquently a 
decree for rent for the entire share of 
11 annas odd pies sannot not be made, | 

The Munsif says that the deeree for the 
share of the plaintiff also sannot be made, 
inasmush ав hia share is not known, In 
short, the Oourts below have held that the 
suit for the entire rent of ll.annas odd pies 
share, in whieh the plaintiff is в eo-sharer, 
ja not maintainable. ¿It is not disputed that 
the plaintiff and the defendants Nos. 7 to 11 
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and Maharani Janki Koer originally, defendant 
No. 12, are the proprietors of 11 annas odd 
pies and that the sollestion of this share is 
separate from the remaining share of 4 annas 
odd, and the suit of the plaintiff fqr-the entire 
of 11 annas odd, on the ground that the other 
во sharers did not join іп the suit, is main» 
tainable, One eo-sharer is entitled to bring 
a suit for the entire rent payable to him and 
the other so sharera when the others do not 
join in the suit, He sannot, however, main- 
tain the suit for his share only in the 
abgenee of proof of snoh an arrangement 
between himself, his so-sharera and the 
tenante, The plaintif did not, therefore, and 
aonld not, bring a suit for his separate share, 
He was entitled to bring а suit for the 
entire rent of the 11.аппав joint share. This 
is now eonoluded by the authority of the Privy 
Couneil in the sass of Pramada Nath Roy v. 
Ramari Kanta Roy (1), vide also Bathen- 
tha Nath Sex v. Ramapati Ohatterjss (2), 
Asa matter of fact, the Munsif was of the 
same opinion, for he desreed the plaintiff's 
eialm in Suit No. 8007 of 1915, whish was 
tried anslogously with the present suit, Ido 
поё think that the right of the plaintiff to 
institute Sueh a suit is in the least affected by 
tbe faet that one of the eo-sharers purohases 
feportion of the holding. It is obvious that 
the plaintiff could have no sontrol over the 
purchase made by his oo-sharerof а portion 
of the holding and, therefore, his right to 
realise the rent annot thereby asnffer, 
Section 22, olause (2), of the Bengal Tenanoy 
Aat (ҮШ of 1885) provides for suoh'an omer- 
genoy, А eo-sharer on aequiring a tenant!s 

right in the land by transfer is entitled ‘to 
hold the land subject to the payment to hig 
во proprietors...,,...,0f the shares of.the rent 
which may be from time to time payable to 
them, and if such transferee sublets the land 
to a third person, auch third person shall be 


‘deemed to a tenure holder or.a, raiyat, as the 


ease may be, in respet of the land.” Defend. 
ant No. 10 is, therefore, liable to pay to the 
po.sharers the rent whioh was payable: by 
defendant. No. 3, the so-tenant. In other 
worde, his possession with respest to the land 
go purehased is that of the so-tenant so far as 


(1) 85 0, 381; 70. In J. 189; 120. W, N. 249; 10 
Bom. L. K. 66; 86 I, А, 78 18 M. L. J, 43; 3 M, L, 
T, 161 (P. O.). 

(2) 45 Ind. Сав, 767; 27 C, Li J, 101. 
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the other co-proprietors are concerned, : In 
the present ease he has further sublet the 
land to defendant No. 12, Haliwant Rai. The 
latter should, therefore, ba deemed tobe a 
tenure holder or a raiyat, as the ease may be, 
in plasa of the original vendor, defendant 
No. 3. The illustration to the said clause 
makes it.slear. As a matter of faot, in the 
sub-lease granted by defendant No, 10 to 
Haliwant Rai, defendant No, 12, it has been 
clearly stipulated that the latter will pay 
Rs. 7-5 share of the rent due from 7 kathas, 
16 dhurs to the landlords mentioned in the 
khatian, and Rs. 3.8 to defendant No. 10 as 
his share. | 

There is, therefore, no diffiaulty in preparing 
an ordinary deoeree, as is папа], in such a ease, 
and as has been done in the analogous suit 
No. 8007. The rent, if any, paid by defendant 
No, 10 or Haliwant Rai in respeot of the land 
purchased by the former and sublet to the 
latter is to bs deducted. Both the defendant 
No. 10 andthe defendant No. 12, Haliwant 
Rai,intheir written statement pleaded pay. 
ment of the rent due from thé land purchased 
by the former, No donbt the Munsif says 
that there is no eyidenas to prove the alleged 
settlement by defendant No. 10 to Haliwant 
Rai, but the Court hasnot taken into sonsidera- 
tion the written statement of both defend- 
aot No. 10 and Haliwant Rai проп the 
2 point, I, therefore, think that the question as 
to whether Haliwant Rai ів а lessee, and if 
Bo, whether he has paid rent for the share 
ofidefendant No. 3 in the holding sublet to 
him has not been investigated and there does 
not appear to bea elear issue on the point, 
It has also not been investigated as to whether 
defendant No. 10 himself has made any pay- 
ment or got to the other so-sharers. It is, 
therefore, nesessary to remand the sase to the 
Oourt below to dispose of the sase after 
deeiding the aforesaid points, The plaintiff'g 
suit has been disposed of on a prelimi- 
nary point, namely, that it is not maintains 
able, I set aside the deeision of the Courts 
‘below on the subject. 

The result is that the ease is remanded to 
the lower Oourt for trial by the Munsif of 
the aforesaid issue and to dispose of the 
guit in aesordanse with his finding and in the 
light of my remarks in the judgment. — 


Оазв remanded, 


‘tional Subordinate Judge, 


‘man ofthe name of Kalam Mridha, 
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OALCUTTA HIGH COURT. 
APPEAL FROM ÁPPXLLATE Decres No, 206 
or 1919. 
January 5, 1621, 
Present :—Justiee Sir N. R. Ohatterjea, KT., 
and Mr, Justioe Newbould, 
BISHSWAR ROY CHOWDHURY, 
AND, ON HIS DEATH, HIS LEGAL REPRESENTA. • 
түк, RAJESWAR ROY OHOW. 
DHURY, as EXECUTOR то HIS EBTATE — 
PLAINTIEG-——APPELLANT 
107815 
BROJO КАМТА ROY CHOWDHURY— 


Deranpant~- RESPONDENT, 
Landlord and tenant-—-Enhancement of rent of 
osat-nim-howla, suit for—Naming.eum certain 4n 
connection with grant of descendible tenure, whether 


implies fiwity of rent —" Borokta," meaning of. 


The word “boroktu used in a kubulóyat means 
“in due or proper time”, and does not import any 
fixity as to rent. [p. 61, col. 1.] 

Where variableness of jama is the normal con. 
dition, the mere naming a sum certain in con- 
nection with the grant of a descendible tenure does 
not import of itself fixity to that sum, in the 
absence of positive words or of other evidence to 
rg that such was the original design, Гр. 51, col, 
1 


Maharanee Shibessouree Débia v. Mothooranath 
Acharjo, 18 M, I. A. 270; 18 W, Б.Р, C. 18; 2 Suth. 
Р.О. J. 800; 2 Sar. P. О, J. 528; 20 Е. Е, 562, 
followed. 


Appeal against a desree of the Addi- 
1 Zillah Вавкег- 
ganj, dated the Ist Ostober 1918, reversing 
that of the Munsif, Fourth Coart at 
Patuakhali, dated the-22nd September 1916. 


FAOTS appear from the judgment. 

Mr. B. Ohuckerbutiy, (with him Babus 
Mohini Mohon Ohuckerbutiy and TIratlakya 
Nath Ghose), for the Appellant:—Tha 
plaintiff is the appellant. The defendant is 
the talukdar and the superior landlord. Thera 
was а grant by him on the 10th of Saraban 
1299 B, S. of a ^owladari paita evidenesd 
by а kabuliyat of that date executed x & 

hia 
man was the mridha (peon) of the defendant, 
In 1300 B. S. the plaintiff beeaame the 
purshaser of the Ahowladari interest from 
Kalam and thus became a howladar, Simul. 
taneously with the same, Kalam exesuted a 
kabuliyot in respeet of an osat-nim-howla at а 
rental of Rs, 272 and annas eight. On the 
20th of Chait 1302 В, S. the osat-nim-howla 


. was sold by Kalam to the defendant, who on 


the same date granted a miras ijara in favour 
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of Kalam reserving an annual rent of Rs, 275 
annas 8, The original rent rent payable by 
Kalam was Rs, 232 annas 8, The defend. 
aut ¢alukdar instituted а snitin 1897 under 
sestion 52 of the Bengal Tenansy Ast and 
gotthe rent of the howla enhanced from 
Ra. 232 odd to Rs. 482 odd, The present suit is 
*for enhancement of rent of the osat ním-howla, 
The defence was that the rent was fixed 
and sould not be enhaneed, The lower 
Appellate Court upheld the contention of the 
defendant. . 

The decision of the lower Appellate Court 
has placed the plaintiff in a eurions position, 
He has to pay He, 482 and odd to the 
defendant as rent for the howla, whereas he 
eould realise only Rs. 272 and odd from the 
defendant as rent under the osat nim-hewla, 
The question for your Lordships’ decision is 
more of common sense than of law, which 
eannot always be divorsed from sommon 
sense, Refers to Woodfall’s Landlord and 
Tenant, 19th Edition, page 307. 

Refers also to Olare v. Dobson (1), Pat man 
v. Harland (2) and Uyendralal Gupia v. 
Jaoesh Ohandra Roy (8). Reads the kabuli- 
уаз with respect? to the оша and the 
osat nim-kowla, The words “ borokta " in the 
kabuliyat with respect to the osat nim-howla 
does not mean "always or for ever.” It 
means in due or proper fime and does not, 
therefore, import any fixity of rent. Then 
again the fast that the osta-nim howla was 
dessendible would not make^the rent of the 
tenure fixed in perpetuity. See Maharanee 
Shibestouree Debia v. M othooranath Acharjo (4). 
The defendant had notise, of the head lease, 
It was imporsible for the parties to overlook 
the conditions in the lease of 1299, because the 
other subordinate interests are really based 
on that lease, Therefore, the rent of the 
osat nim howla sould not have been fixed in 
perpetuity. 

Babu Basanta Kumar Bese (with him Babu 
Jitesh Ohandra Guha), for the Respondent :— 
The lower Appellate Ocurt desided the onse 
upon two grounds:—(1) construction of the 


(1) (1911)1 K. В, 35; &0 L.J, К, В, 158; 108 ty 
T. 506; 27 T. L. В. 2 

(2) (1881) 17 Oh D, 353; 50 L, J, Ch. 642; 44 L, 
T, 728; 29 W. R. 707 

(8) 38 Ind. Cas. 56; 22 О, W. М. 276. 

(4) 18 M. l. A. 270, 18 W. R. P. O. 18; 2 Suth, P. 
0, J, 300; 2 Sax, Р, О. J. 628; 20 Е. В. 552, 
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kabuliyats and (2) upon the fasts, The аке 
in question їв а mokurart lease beeause if it 
18 not a mokurart lease it contravenes the 
provisions of seetion 178 of the Bengal 
Tenancy Aet, Your Lordships would not 
hold the dceument іо be invalid. A doon- 
ment ought to be so aonstrued as to make 
every provision of it legal. Reddsa Scora- 
soonderee Dabea v. Golam Alt (5). In the lease 
the lessee was empowered to eonstruot bastu, 


eto, That is an indication that the lease was 
mokurart, See Kailash Chond:a Roy v. Hira: 
lal Seal (6). Refera to Huro Prasad Roy 


Ohowdhry v, Ohundes Churn Boyragee (7), 
Jethabhoy Ruttonsey v. Collector of Bombay (€) 
and eto seation 7, clause (3) of the Bengal 
Tenancy Ast, 


Mr. В, Ohuckerbuliy was not called upon 
to reply, 


JUDGMENT.—-Thia appeal arises out of a 
anit for enhancement of rent ofan osta. nim. 
howla. 

It appears that the defendant, who im 
the falukdar, granted a howla lease in respect 
of the disputed land in favour of one Kalam 
Mridha at в rent of Rs, 282 annas 8 on the 
20th Sraban 1299 B. S. This howla interest 
was purehased in 1300 by the plaintiff’ and 
‘he thus became howladar under the defend. 


ant who is the talukdar, Simultaneously 
with the sale by Kalam Mridha of the 
*houfa interest to the plaintiff, an огай 


nim-howla was granted by the plaintiff to 
Kalam Mridha at a rent of Rs, 272 annas 8, 
This oso? ntm-howla interest was transferred 
by Kalam to defendant and itis said that 
on the same day the defendant granted 8 
mirash tjara in favour of Kalam at a rent 
of Rs. 275 annas 8. This was ofi the 20th 
Ohaitra 1802, In 1897, the defendant ag 
ialukdar brought а suit for enhansement of 
rent of the Лоша against the plaintiff and 
the rent was exharcad from Re, 232 annas 8 
to Rs, 482 annas 6, The plaintiff has now 
brought a suit for enhancement of rent against 
the defendant in reapeot of the osat-nim-howla 
tenure whioh was let outata rent of Rs, 272 
annas 8 


(6) 19 W. R, 141 at p. 144; I6 B. L, B, 125%, 
w ? B. L, В. 98; 10 W. В, 403; 1 Ind. Dec, (o, в.) 


e 9 C. 205; 12 C, L. В, 251; 4 Ind. Deo, (м, в) 
e 25 B. 762; 8 Bom, І, В. 621,7 EE 
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The main defence was that the rent of 
the osat-nim howla was fixed and sould not 
be enhaneed. 

The Court of first instanse was of opiniou 
that the rent was not fixed, and raised it to 
Rs, 522annas 6, thus leaving a profit of Rs. 40 
to the plaintiff, 

On appeal the learned Subordinate Judge 

eame to the sonolusion that the rent sould 
not be altered, and the plaintiff haa appealed 
to this Oourt, 
- The kabultyats relating to the Лоша and 
the osat-nim-howla have been placed before 
us. In the first, there is an expres pro- 
vision that the tenant would be liable to 
pay rent at the rata of Rs. 2.8 per bigha 
in respest of lands found to be contained 
in the tenure on measurement in the year 
1303, and the defendant obtained a dearee 
for enhancement of rent on that basis 
against the plaintiff in the suit brought in 
1897, The result is that the plaintiff is entitled 
to realise Rs, 272 annas 8 from the defendant 
аз rent under the osat.ntm-howla, whereas he 
has to pay Да, 432 annas З as rent for the 
howla to the defendant. Н Ы 

In the habuliyat with respeot to the osat. 
nim.howla, there ‘is no suah express pro- 
vision; but the judgment of tha learned 
Subordinate Judge is vitiated by the fact 
that he sonstrued the 
meaning “always or for ever.” If there 
were those words in the kabuliyat, the Court 
below would have been justified in coming 
to the conelusion that the rent was fixed 
and unalterable, The word ‘“borotta’,’ 
however, has been explained by the Persian 
Translator of this Court as meaning “in 
due or proper time.’ The expression, 
therefore, does not import any fixity as to 
rent, 

The tenure, no doubt, is a dessendible 
one, but as pointed out in the oase of 
Maharanes Shibessouree Debia v, Mothooranath 
Achario, (4) “where variableness of jama is 
the normal sondition, the mere naming a 
sum oertain in gonnection with the grant 
of a deseendible tenure does not import 
of itself fixity to that sum, in the absence 
of positive ` worda or of other evi: 
denee to show that such was the original 
design.” 

Wo have bsen referred to the oase of 
Soorasoonderee Debsa v, Golam Ali (5). There 
the lease was: for reclamation of jungle. 


word "Боно" вв 
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The tenure was to be held rent-free or аё 
a partly progressive şama for the firat few 
years and the full oustomary rent of 
Re. 5 per kan? was thereafter to be paid 
from 1264. Mr, Justice Bayley* observedas 
follows:—'"i cannot think it reasonable 
or borne out by the deed. that the lessor 
intended to preseribe, or the lessee intended 
to accept, the етв such as that the 
lessee should bear all the expense and 
trouble of reclamation and having done 
Бо, was in the first year after full 
rent would be paid, wz, after 1264, to 
be liable to make over the reelaimed land 
to his lessor, or to have it in 1265 en. 
hanced to the highest rate of neighbouring 
cultivated lands, as to which no jungle waste 
had to be sleared..,,,.......° On appeal the 
Judicial Committee observed:— Looking at 
the worde of the kabultyat, their Lordships 
are of opinion that it was.the intention 
of the parties that, in and after the year 
1264, the defendant should hold at the 
fixed rent of Hs. 5 рег kant and that oon- 
sequently the rent was not liable to enhanee- 
ment beyond that rate...,.,It isa mush mora 
reasonable sonsirustion tohold that Hs. 5 a 
kani was intended to be the rent for 1264 
and during the remainder of the holding.” 
That saso, therefore, is distinguishable from the 
present. 

We think that the. rent was liable to 
enhancement, having regard to all the 
terma of the dooument and in the absenoe of 
any provision that the rent would not be 
enhanoed, . WC DOR 

The learned Subordinate Judge lias ex« 
pressed his opinion upon the seaond question, 
namely, on the question of the amount of 
enhaneement, but having regard to the fast 
that he has some to an erroneous eonolunion 
on the first question, tha ease should go 
baok tothelower Appellate Court in order 
that the amount of enhaneement may be 
gone into and the case disposed of acsording 
to law. | 

Costs to abide the result, А 

Оазе sent back. 

*Seo judgment of Bayley, J.in 8 W.R.65 —LEd.] 
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RAMESHWAR SINGH б, MATRU MISSIR, 


PATNA HIGH OOURT. . 
APPEAL FROM ÁPPELLAT& ORDER No; 223 
or 1920. 

May 12, 1921. 

«e Present:i—Justioa Sir John Bucknill, Kr. 
Maharajadhiraj Six RAMESHWAR 
SINGH BAHADUR.—Dsxoszg-HonpgR— 
APPELLANT 
versus 
MATHU MISSIR 4мр oruggs— 


JUDGMENT DEBTORS—- RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 60— 
Ewecution of decree—Judgment-debtor, death of— 
Legal representative, substitution of —Limitation, 


When a judgment-debtor dies, the decrea-holder 
should get at least six months within which to 
make an application to bring his legal represonta- 
tives on the record, on the analogy of Article 177 
of Schedule І to the Limitation Act, [p. 5%, col, 1.] 


Appeal from an order 
Judge, Darbhanga, dated the 23rd July 
19.0, affirming a desision of the Munsif of 
the Firat Court, Madhubani, dated the 25th 
November 1919. e 

Messrs. P. N. Sinha and Murari Prasad, 
for the Appellants. 


JUDGMENT.—This ig a  miseellaneons 
appeal from the order of the District Judge 
of Darbhanga, dated the 23rd July 1920, 
affirming а desision of the Mansit of the F'irst 
Court of Madhubani given on the 25th 
: November 1919. The question raises a some- 


+S: what ourious small point of law, . 


The appellant, who was the plaintiff, had 
obtained a deeree for rent against the defend- 
ant, This was apparently in 1916, On the 
9nd September 1919 he applied for exesution 
bf thedesree. Ais application was registered 
and the папа] notiees were issued: On the 
30th Ostober 1919 the matter ваше up again 
and-on that date the decree-holder, that is 
the appellant here, filed a petition stating 
that the judgment debtor was dead and that 
he had not yet been able to ascertain who was 
the legal representative but that as soon as he 
eonld find out who the legal representative 
was, he would apply to substitute him for the 
-deseased, The Munsif placed on his regord 
an order that it should some up again on the 
lìth November 1919. It duly oame пр оп 
that date, but the appellante then pnt in 
another petition in whieh they said they 
still had not been able to assertain the name 
of the deseased’s legal representative. It was 


of the "Distriet, 
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again adjourned to the 18th, and on the 18th 
the same thing happened. Tbe Munsif then 
ordered that the matter should be brought for- 
ward on the 25th November and added that 
no further time would be allowed. It came up 
on the 25th November in due oourse and then 
the Munsif, commenting strongly upon the 
numerous adjournments, refused to adjourn 
the matter any further and dismissed the 
applisation for exesution forthwith. 

The Distrist& Judge of Darbhanga, before 
whom the matter came, first of al), says that 
there is no appeal at all against the order 
by tha Мопві and, secondly, he thinks that it 
was entirely a matter of diseretion. He 
also says that in an execution oase the Court 
is not in any way bound by any period sash 
as is sontemplated in Order XXII, rule 4, 
sub-rule (3). 

Now, the question here ie, whether on the 
death of a judgment.debtor the jadgment- 
creditor has any spesified period within whieh 
he can make his applisation for the sub. 
atitution of the legal representative of the 
deseased in the descased’s place, Under O:der 
XXll,rule 4, it is provided that where a defend. 
ant dies and the.right to sue survives, the 
legal representative ` may be added in the 
manner presoribed,but that if no appliaation is 
made within the period laid down by law, the 
suit &bates as against the deesased defendant. 
Tbe period laid down by law is quite slearly 
preseribed under Item No. 177 of the lst 
Sohedule ta the Limitation Ast of 1908 as 
six months. It should be observed, however, 
that although one might think of applying 
these orders to exesution proseedings, it is 
expressly provided that they do not do apply by 
Order XXII, rule 12, We are, therefore, thrown 
baok upon that portion of the Civil Prosedure 
Code whish deals with exesution prosesses. 
Now under sestion 50 of the Civil Proasdure 
Code we find it stated that where а judgment- 
debtor dies, the desree holder may apply to 
the Court whieh passed the deoree against 
that judgment-debtor, in order that he may 
execute it against the legal representative of 
the deceased. In theory there is nothing to 


: prevent the estate of the deseasad person 


being liable for the debt of the deseased 
person contrasted by him, and there is no 
doubt that in а oare sush as this there is na 
reason why the desoased’s estate should поё, 
if possible, be proseeded against; the legal 


representative holds the estate presumably 
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under his sontro], and it is on that assount 
that an applisation may be made to the Court 
in ‘order that execution may  proeeed or 
continue against the legal representative as 
representing the deseased’s estate, The only 
question isas to what is the period within whieh 
the judgment-oreditor san apply to pursue his 
slaim against the legal representative of the 
deseased. [ think it must be at any rate 
possible for him to have the period allowed 
by Item No. 177 of the Limitation Aot; that 
period is the period of six months from the 
date of the death of the deeensed defendant. 
Here although the defendant is а jadment- 
debtor, it seems to me that his position ia 
probably the same as that of the defendant, 

. It is suggested that if this Item No. 177 
does not apply it may be that Item No. 181 
may apply, but I do not wish to expresa any 
opinion upon this point at present. 

Now as I think, therefore, that under the 
sironmstanses such as these, it-is probably 
open to the judgment-ereditor to apply within 
a perlod of six months from the date of his 
judgment-debtor's death for leave to eontinue 
execution against the legal representative of 
his judgment debtor, it is important here to 
observe that in this oase the time, of sourse, 
has now long sinse passed, It should be no- 
tieed that the appellant applied to the Munsif, 
pointing ont the faot of the death and Saying 
that he would apply to substitute the name of 
the legal representative of the deceased as soon 
as he knew it, In this опе, as I have said, 
that time has now passed, but under sostion 5 
of the Limitation Act, 1908, provision is 
made for the allowanee by the Court, in 
sireumstances where there is suffisient eause 
of а further time than that whish is allowed 
by the limitations eontained in the Aet 
itself. Inthe view whieh I have with regard 
to the-period within whieh the appliestion 
might have been made, I think there is no 
doubt that this is sush a ease. І shall, 
therefore, give a period of three months from 
the date when the record reashes the Munsif*s 
Court within whieh ап applisation for the 
substitution of the legal representative in 
the plaoe of the deseased may ba made by the 
appellant before the proper Tribunal. 

The appeal is, therefore, allowed, 

А Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
First Orvis Appzat No. 57 or 1919, 
April 26, 19.0, 

Present :—Sir Daniel Twomey, KT., Chief 
Judge. and Mr. Justiee Robinson. 
MAUNG KYAW KIN AND OTHERS 
DRFENADNTa—- APPELLANTS 
veraua 
AMINUL HUQ, MINOR, BY HI8 GUARDIAN, 
RAMZAN ALI, AND OTHERS—PLAINTIFFS 


RisPONDENTS. 
Fraud, decree obtained by, whether cam be treated 
as nullity—Jurisdiction, 


It is competent for every Court, whether su. 
perior or inferior, to treat aa a nullity any judgment 
which can be clearly shown to have been obtained 
by manifest fraud. [p. 54, col. 2. ] 


First appealagainst a deoree passed by tha 
Distrist Judge, Mysungmya. 

Mr, McDonnell, for the Appellants, 

Mr. Das, for the Respondents. 


JUDGMENT. 


Бовінвом, J.— The appellanta filed a suit 
in the Distrist Court, Ma-ubir, against one 
Ma Thet Su, in her personal eapacity and as 
widow of one Tafar Ali, on a promissory-note 
alleged to have been exesnted by both haus- 
band and wife. They are the brother and 
sisters of Ma Thot Su. Ma Thet Su son- 
fessed ,judgment, whith was ascordingly 
passed against her " in her personal sapasity 
and in Ње sapaeity of the legal representative 
of her deseased bnsbend . . . . " The 
formal .decree ordered “thatthe defendant do 
pay to the plaintiffs the sum of Rs, 9,362 8.0 
only and do also pay Ra, 626 8 0, the sostà 
of the suit.” 

Appellants then had the deeree transferred 
for exeeütion to Myaungmya and they attach- 
ed there eertain launshes belonging to the 
estate of Tafar Ali, whieh are in the posses- 
sion of the present plaintiffs, who are another 
widow of Tafar Ali and their minor son and 
Tafar Ali’s partners. ' Plaintiffs now sue 
in the District Court of Myaungmys, and the 
sole relief prayed for is a deelaration that 
the desree in Civil Regular No. lof 1915 
of the Distriet Court of Ma.ubin is void and 
inoperative. 

They allege that Ma Thet Su was never 
legally married to Tafar Ali, They deny 
that Tafar Ali excauted the promissory note 
sued on and allege that the whole olaim was 
в frand and the decree obtained by collusion, 
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Defendants deny all the allegations in the 
plaint and, allege that plaintiffs are not the 
widow and son of Tafar Ali, They further 
alleged that the Court had no jurisdiotion 
and that the auit was not maintainable, as no 
soneequential relief was asked for. 

The plea as to jurisdiction was not pressed, 
but itisagain raised in appeal and this and 
the question whether sonsequential relief 


sould and should bave leen asked for, are 


the two principal matters we have now 
to deside, . -> ee 

As regards the jurisdistion of the Myaung> 
mya Court, the question must be answered with 
reference to the eause of astion, Where the 
plaintiff was a party to the former suit and 
his sole prayer is to set aside the former 
deoree on the ground that it was obtained by 
fraud sommitted within the jurisdietion of 
the Court whish passed the deeree, it would, 
no doubt, be right to hold, in the absenee of 
special cirsumatanses, that that Court alone 
would have jurisdiction. That is the view 
taken in Umrao Singh v. Hardeo (1), but the 
learned Chief Justiee was careful to empba- 
size the faot that that was the only relief 
sought, and to except вавев in whioh special 
eireumstances existed впећ as are to be found 
in the authorities cited in his judgment, 

This view was aceepted and followed in 
Dau Dial v. Munna Lal (2), in which the 
learned Ohief Justice distinguished the ense 
of Banke Behari Lal v. Pokhe Ram (8). This 
last oare is on all fours with the one before 
us. The plaintiff had not been a party to 
the former suit and the defendants were eeek- 
ing to enforce the deoree within the jurirdio. 
tion of the Court in whish he brought bis 
suit, This was one of the special oiroum- 
stanses referred to in Umrao Singh v, 
Hardeo (1). 
| The plaintiffs’ sauce of action resta ro 
doubt in part on the frandulent suit and the 
collusive desree obtained in Ma-ubin but not 
being parties to that suit, the deorce did not 
affect them at all, When, however, it was 
transferred to Myaungmya and property in 
their possession was attashed, their rights 
were infringed and this infringement forms 
a material part of their eause of action. They 


- (1) 29 А. 418; A. W. N. (1607) 112; 4A, L J, 
2, 
К 24 Ind, Сав, 978; 36 А. 564; 12 A І, J, 
955, 
. (8) 25 А. 48 абр, 68; AWN (1802) 179, 


^ 
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do not ask that the desree be set aside and 
сопа not do во, but that it be declared to be 
void and inoperative, and this the Court has 
power to do, “It ів competent for every 
Court, whether superior or inferior, to treat 
as a ооу any judgment whioh- ean be 
slearly shown to bave been obtained by mani. 
fest fraud ” was held by Banerji, J., in Banke 
Behari Lal vw. Pokke Ram (8), following 
Nistarini Dassi v. Nundo Lall Bose (4), 

Twoof tbe defendants reside within the 
jurisdietion of ibe Myaungmya Court but the 
third dces not. The leave of the Court was 
not, hogvever, obtained. This defendants sub- 
mitted to the jurisdiotion and may perbaps be 
taken to have aequieseed, but it is not neces. 
sary to base the deoisicn on this ground, so it 
may be left undeeided, The Court, in my 
opinion, had jurisdiotion. 

As io the other questior, namely, the 
necessity to ask for eonsequential relief, the 
matter may be disposed of shortly. It may 
be the ease that plaintiffs eould have asked 
for an injuvation restraining defendants from 
exeenting the desree against them, but it is 
olegr that if that dearee is deelared a nullity, 
so far as they are concerned, they do not need 
any other relief. No Court would grant 
execution of a deeree against parties in rese 
peot of whom that deeree had been declared 
а ашу, The granting of an injunetion is 
disoretionary and after sueh a deeree had 
been granted an injuneiion may well he 
refused as unnecessary, 

The proviso to gestion 42 of the Speeifie 
Relief Aet ів intended to prevent a multipli- 
city of suits ard to guard against the evasion 
of бева] laws. Neither of these objeets, in 
my opinion, is oontravenad in the sireum- 
stances of this case and I would hold the 
Bait was maintainable, Hed it been otherwise, 
the suit is, in my opinion, one in whieh it 
would have been right to return the plaint 
with liberty to amend. 

As to the merits I see no reason to differ 
from the Court below as to Ma Thet Su 
and the sesond plaintiff being the legally 
married wives of Tafar Ali. The evidence 
proves that both were his widows. 


As to the exeoution of the promissory note 
the evidence is not oeonvinsing. It was a 
very large sum of morey for persons in the 


(4) 26 C. 891; 3 C. W. М. 670; 18 Ind. Deo. (х, в.) 
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position of defendants to be able to lend, and Ап oocupanoy raiyat tin a village, where no 


Н : custom of transferability without the consent of 
such evidense as there is goes to show they the landlord exists, can object to the sale of his 


воша not have had itto lend. The writer is holding in execution of a money-deoree obtained , 
produeed and two persons who happened bya creditor who is not his landlord [p. 50, ool. 1.] 
to pass by and were said to have been l 

salled in. They are not persons whose bare _ Appeal against an order, dated the 11th 
word would be entitled to mush weight, .and February 1920, passed by the Distriot Judge, 
sush evidence could easily be obtained. As Monghyr, affirming the order, dated the 28th 
against this there is the evideneo of persons June 1919, passed by the Sub-Judge, Sesond 
who knew Tafar Ali, and one is his partner, Court, Monghyr. . 


Tafar Ali only knew how to write his name, Messrs, Fakhruddin and Н, P, Sinha, for 


It is strange that personsin the position 
bf defendants would lend what was to fhem 
so large a sum without any sesurity and to 
& man whose assets were principally in the 
partnership business. It was for defendants 
to prove the exesntion of the promissory note 
when it was denied by his heirs, and I son= 
sider they have failed to prove it. The oir- 
eumstanses surrounding the suit also were 
most suspieious. Ma Thet Su had been 
unable to get Letters of Administration and 
the Ohittagonians were denying her rights, 
Defendants are her brothers and sisters and 
the confessed judgment. There was no 
trial of the points involyed. I agree with 
the learned Distriet Judge that having 
regard to the evidense as to exesution and 
to the fasts and sireumstanoes of the a 
the decree was obtained by fraud in collusion 
with Ma Thet Su. . 

. I would dismiss the appeal with costs. 
‚ Түомет, О. J,.—I eoneur. 


Appeal dismissed, 


PATNA HIGH COURT. 
MisenLLANEOUS APPEAL No, 67 ов 1920, 
March 81, 1920. 

Present :--Mr, Justice Das and Mr. Justiae 
Adami, 

DEWAN RAM OHAUDHARY Awp oTHERE 

—DRoc8EE-BOLDERS —JÀrPELLANTS 


versus К 
АТО» MUNDER AND OTHERS -= JUDGMENT- 


DEBTOR8-— RESPONDENTS, 
Landlord and tenant—Occwpancy holding, not trans» 
ferable—Sale in emecution of money-decree—Tenant, 
whether can object, . і 


ə deeres for the 


the Appellants, 
Messrs 8, M, Mullick and S, №, Bose, for 


the Respondents, 


JUDGMENT. 

А рамі, J.—It appears that the appellants, 
having obtained a mortgage- dearee against 
the respondents, brought to sale the entire 
mortgaged property insluding a portion of 
kahata No, 274, whieh was the kasht land 
of the respondents. The proaseds of the 
sale were insuffisient to satisfy the desretal 
amount, so the appellants obtained a money- 
balanse and prosesded to 
attach the remaining portion of khata No. 
274, 14 bighas of land and eertain heuses 
of the respondents. The latter then 
put in an objestion that their oosupaney 


A эле aonld not be sold as there was no 


enstom of transferability without the sonsent 
of the landlord; and that the houses were 
exempt under sestion 60 of the Civil Pro. 
eedure Code, 

Both the lower Onourts have found that 
the appellants desree holders failed to 
prove any eustom of transferability of 
оввпрапву holdings without the eonsent 
of the landlord, and baye held that the 
land should, therefore, be released from 
attashment. Likewise, with regard to 
the houses it has been held that they 
eannot be sold as their owners, the 
judgment-debtors, ооопру them as agrioul- 
turists. . 

It is contended before us that, even if there 
is no sustom of transferability in. the 
village, following the ruling of the Speoial 
Bench of the Calontta High Oourt in 
Chandra Benode Kundu >v. Ala 
Bus (1), the transfer of the whole or 
part of the овсорапву holding by the 


. 
(1) 58 Ind, Cas. 858; 24 C. W, М. 818; 81 C. Т, 
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execution. pale, will be ‘operative as against the 
raiyat judgment debtor, ` and that he oarinot 
object and, secondly, that the bar to` trans- 
ferability without eonsent applies only to the’ 
transfer of an entire holding, and not to 
that of a portion of a holding яз in the present 
$888. 

The question’ to be* desided із whether 
án офепрапоу raiyat in а village, where 
no sustom  of.transferability without the 
eonsent of the landlord exists, oan objest 
to the sale. of his holding .in exeaution 
of a monéy-desres. obtained ‘by a oreditor 
who is not his landlord, It is to be noted 
that there is no. finding that the landlord 
in this oase has given eonséni to the 
transfer, . $ 

, In 1897 it was desided in the oase of 
Bhiram Ali v. Gopih Kant (2) that in 
the absense of а sustom or losal usage 
to the sontrary, a raiyati. holding, in whioh 
the ratyat-has only а right of ossupaney, is not 
saleable at the instanse of the  ossupaney 
ratyat or any sreditor of .his, other than his 
landlord, seeking to obtain satisfaetion of hia 
desree for arrears of rent. In that oase, 
following Norendro Narain Roy v. Ishan 
Ohunder Sen (3), it was held that a right of 
oscupaney WAS 8 right personal to ‘the ratyate 
and sould not be transferréd by sale, In 
1914 в Fall Bengh of the Calenttá High 
Court in Dayamoyt v. Ananda Mohan Roy 
Ohowdhury (4) ruled that the transfer of the 
whole or part of an oseupaney holding is 
operative as against the ratyaé 

(a) where it is made voluntarily, 

. (b) where it is made involuntarily and the 
raiyat with knowledge fails or omite to have 
the sale set aside, 


That is to say that the raiyat may objeat 
to an involuntary transfer of his holding 
either before the aale is held, or may with. 
in a reasonable time “after the sale get tha 
sale set aside, In MacPherson v, Debi 
Bhushan Lal (5) it wag held by this Oourt 
that a sole landlord cannot sell hia ratyat’s 
osoupaney holdingin exesutión of a money- 
dearee, unless the ossupansy holding’ is 


‚ (2) 24 0. 855 10. W. N, 896; 12 Ind, Deo, (N. в.) 


(8) 22 W. R. 22; 18 В.р. R. 2 

ч) ER Ind Cas, 61; 42°C, i fis 0. .W. N, 
20 

(5) r^ iade Сая, 86; 2 Р, L J, 530, 
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traneferable by uságe, that is to say, thát even 
the landlord’s sonserit is not sufficient to 
make the holding transferable if the raiyat 
objects to the involuntary transfer. 

The law then followed by the Courts in 
this Provinse up to the present is that. where 
there is no eustom of transferability,- an 
oseupanoy ratyat bas a right to ohjest to 
the sale of his holding іп exeeution of a 
money.desree, provided that the objestion is 
madé within a reasonable time, even though 
theéándlord eonsents to the transfer. In 
localities, therefore, where no eustom. of 
transferabiliy without the eonsent of the 
landlord exists, the eonsent, not only of the 
landlord, bat also of the raiyat is nesessary, 
the Опел ofthe latter being shown by a ` 
failure, to objest. 

In Chandra Binode Kundu v. Ala Buz (1) 
Sir Asutosh Mookerjee, A. О. J., has made an 
exhaustive review of the history of the law 
governing the transfer of ossupancy holdings 
and the decisions of the Courts thereon. Не 

e has shown that in the earlier stages of the 
Tenaney Law the guiding prinsiple appeared 
to be the protestion of the landlord's interest, 
by allowing the landlord to ejest ocenpansy 
ratyats who failed to pay rent and to refuse 
to“admit as tenants transferees of whom ha 
did not approve, while the tendenay, of the 
present law eontained in the Bengal Тепапву 
Ast, 1885, and the desisions based thereon, 
has been to protest the interest of the ‘ceen- 
panoy ratyuts; and owing to that tendeney 
the prinsiples governing the transferability 
of osoupanay holdings have some to bs mis- 
understood, The learned Ohief Justiae of 
Bengal disagrees with the previous deeisions 
that the right of osenpanoy is a personal 
right of the cesupaney razyaí and points ont 
that, evenafter the Bengal Tenaney Aot had 
been passed, up to 1897 it was generally 
agreed that in the event of a transfer, volun. 
tary or involuntary, of an oseupaney holding 
not transferable by eustom or usage, the 
landlord alone was entitled to disputó the 
validity of the transfer if effested without 
his consent, Heexamined the grounds given 
for the decision in 1897 of the ease of Bhoram 
Ali v, борї Kanth (2)and held that they would 
not stand the test of sritisism and the deaisions 
in that ease, and. the eases of Durga Oharan 
Mandal v. Kali Prosánna Sarkar (6), Sadagar 

(6) 260. 727, 8 0. W. М. 586; 14 Ind. Deo. (x. в.) 
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Strear v. Krishna Ohandra Nath (7), Majed 
Hossein v. Raghubur Ohowdhry (8), Gahar 
Khalifa v, Kast Muddi (9), Sita Nath 
Ohatter;ee v. Atmaram (10), Sheikh Mu- 
rullah v, Sheikh Barullah (11), Khoda Baksh 
v. Jadu Pramanik (12) eould not be sup- 
ported. On the other hand, he relied on 
ihe .eases of Ananda Раз у. Huinakar (18) 
and Shuhurüddin v. Hemangint Debi (14), 
upholding “the doetrine that in prinsiple 
there is no differense between the essa of а 
voluntary sale made by the raiyat and an in- 
voluntary sale held by the Court, if in each 
ense the sale is sonsented to by the landlord; 
sonsequently a sale in exesution of а money- 
deeree of an oscupansy holding not transfer. 
able by eustom or loeal usage is valid and 
effestive as against the ratyat, if the sale is 
held with the eonsent of the landlord," 

The learned Acting Chief Justiee then 
examined the meaninz to be attributed to the 
statement that “an oseupaney holding is not 
transferable, except by eastom ог losal 
usage.” He says this may imply one of three 
alternatives, and, after stating the first twa, 
вау резе 

“In the third plaee, the expression may 
signify that the transfer of an oseupaney 
holding, whether voluntary or involuntary, 
sannot be made eifeetive, exsept witl& the 
eoncent of the landlord, This was the view 
maintained from 1834 to 1897, For reasons 
already assigned, we hold that the third view 
is eorrest and was, through oversight or error, 
negatived in 1897,” 

Now it ів to be noticed that in the ease of 
Ohandra Binode Kundu v. Ala Buz (1) the 
ques'ion raised waa really whether a raiyat 
has a right to objeat to the sale of his oson- 
pansy holding where the landlord has given 
his consent to the transfer, either expressly 
or impliedly, by being the desrea holder in 
the exesution proseedings resulting in the 
sale of the holding. And in most of the oases 
relied on, insluding the sase of Mac Pherioa 
v. Debi Bhushan Lal (5) the position has been 


the same. . 
(7) ?6 0. 98% 8 О. W. N. 742; 13 Ind, Deo, (н. в.) 
1199, - 


(8) 27 C. 187; 14 Ind. Dec. (к. s ) 124. 
„9 27 О. 415; 4 О, W. N, 557; 14 Ind, Deo, (х. в.) 
274. 


(10) 40. Ж, N. 571; 
(11) 90, W. N. 972. 
(12) 10 Ind. Gas. 417; 14 C. L. 7. 620. 
(18) 7 О, W. М. 672. 
(14) 18 Ind, Qas, 192; 16 O. W. N, 420, 


In the present ease, however, the landlord 
has neither given his eonsent nor is he the 
desree-holder, and the judgment-debtor 
objects that the osenpaney holding eannot be 
sold besause the landlord has not given his б 
sonsent, and as shown above, the Full Beneh 
of the Caloutta High Oourt held that the 
transfer eannot be made effeetive unless 
there be the eonsent of the landlord, 

The objestion is, therefore; a valid one, 
and is not negatived by ths desision in 
Ohandra Binode Kundu v. Ala Buz (1). 

It is eontended that the prohibition of 
transfer of oseupaney holdings without 
sonsent of the landlord extends only to entire 
holdings and not to cases where only portions 
of holdings, are transferred. 

In the present ease the rest of the judg. 
ment debtor's holding has already been sold 
in exeention of the mortgage-deares, so that 
the portion now put up for sala represents 
the entire holding of the oesupaney raiyat 
and the sontention eannof prevail. 

Lastly, 16 sannot be urged that besause a 
portion of the entire holding was sold in 
exeeution of а mortgage deeree, therefore, 
the respondents were estopped from denying 
the existence of the eustom of transferability 
in sass of the sale under a money-deeree of 
the remaining portion, 

I would dismiss the appeal with eosta, 

Das, J.—1 agreo. ' 


Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Civit Revision No, 101 or 1919. 
. June 4, 1920. 
Present:—Mr. Justieo Maung Kin, 
Messrs, MENSEE DRVJEE & Оо 
APPLIGANT —— ; 
` versus 
MAUNG THAN GYAUNG —RraroxpmNT, 
Civil Procedure Code САсь V of 1908), О. XLI 
т. lT—Appearance by Counsel to apply for adjourn. 
ment, effect of, 


_ An appearance by a Counsel or Pleader, who is 
instructed only to apply for an adjournment, which 
is refused, is not an appearance within the meaning 
of Order XLI, rule 17 of the Code of Civil Pro. 
cedure. Гр, 68, col, 1. 
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MENSER DRYJEE & 00. v, MAUAG THAN GYAUNG, 


. Revision of an order of the Divisional 
Judge, Myaungmya. 
Mr, Halker, for the Applicant. 
Mr. May Oung, for tho Respondent. 


. JUDGMENT,— The plaintiffs filed an 
appeal before the Divisional Oonurt of 
-Myaungmysa. On the day fixed peremptorily 
for hearing their Advosate, Mr K. B, 
Banerji of Rangoon, sould not be present 
to argue the appeal and so instructed Mr. 
Mukerji, a Іова] Pleader, to ask for a short 
adjournment.: Mukerjee appeared before the 


Court and applied for an adjournment, but. 


the applisation was refused. Thera is no воп. 
test as to the propriety or otherwise of the 
refusal, Although Mukerji now says that he 
would have argued the appeal if the Oourt 
had asked him to do во, it is elear he did not 
ask to be allowed to argue. He could not 
very well have argued the appeal exeept. as 
amicus curis,as he had no instructions to 
do so either from Mr. Banerji or from his 
clients, If the Couri was bound to ask him 
to do so or to deside the appeal on the merita 
without any appearance оп the part of tha 
appellant, then the Court was wrong in 
dismissing the appeal under Order XLI, 
rule 17. However, there isa statement, in 
the order of the Judge to the effest that 
" Mr, Mukerji has no power on behalf of 
appellant.” This indicates that the Judge 
must have asked him if he sould argue the 
ease and that he replied that he боша not. 
However that may be, the question for me 
io deside is whether there was any appear- 
anse of the appellants within the meaning of 
Order XLI, rule 17, where they were them. 
selves absent and the Pleader  instrueted 
by their Pleader had no instrustions to argue 
the appeal but only to ask for a short ad. 
journment, and he did nothing more when 
the application for an adjournment was 
refused. 

In Sat'sh Ohandra Mukerjes ү. Aharu 
Prasad Mukerjes (1), a Full Benah of the 
Oaleutta High Court (Maslean, О, J,, Har- 
rington, Brett, Mitra and Geidt, JJ.) held 
that an application by a Coansel or Pleader, 
who is in&trusted only to apply for an ad. 
jonrnment,- which is refused, is not an 
appearance within the meaning of the Oode 


(1) 840. 403; 5 C, L, J, 247; 2 M. LT, 128; 11 
0. W. N, 829 (F, B.). A 


(old) of Civil Prosedare and that when in 
suoh сігвпшвёарвев the appeal is dismissed, 
the dismissal is one for defanlt under sestion 
556 of the Code, entitling the appellant to 
apply for re-admission under seation 558 of 
the Code. The learned Judges affirmed the 
sorrestness of the ruling of tbe same Court 
іп Oooke v. The Equitable Coal Оо; Limited 
(2) and overrnled that in Robert Watson & Оо. 
V. Ambika Раз; (3). In Oooke's case (2) 
it was held by Maclean, О. J., and 
- Staley, J, that where a Pleader is only 
instrusted to make an applisation, practieally 
for fn adjournment, and when that appli- 
eation is refused, hef leaves the Oourt and 
takes no part in the hearing of the-onse, 
the decree passed eannot be regarded ав 
other than as ez parte deoree, that is to say, 
there is no appearance on the part of the party 
whose Pleader asks for an adjournment. In 
Robert Watson's case (3) the contrary view was 
taken, | In seation 556 of the old Code the 
word “attend” is used instead of the word 
appear,” which isthe word used in the 
sorresponding provisions in Order XL!, rule 
JV of the present Code, In Sattsh’s case (1) 
the word “attend” waa held to be practisal- 
ly synonymous with "appear." The present 
wordirg will not, therefore, effeat any altera- 
tion in the sense. 
* The law on the subject may be taken to 
be settled in Caleutta by Satish's case (1). 
In Allahabad there is a large preponderance 
of anthorities in favour of ‘the view taken 
in Sutish’s case (1) : вве Hira Dat v, Hira Lal 
(4), Ramtahal Ram v. Rameshar Ram (5), 
Shankar Det v, Radha Krishna (6) and Гана 
Prasad v, Nand Kishore (7), Shankar Das 
v. Radhs Krishna (6) was affirmed by the 
desision of the Privy Counsil in Radha 
Kishan v, Oollector of Jaungore (8). 


The Bombay High Court favours the view 
taken in Saitsh's case (1) in Bhtmacharya v, 


(2) 8 0. W. N. 621. 

(3) 20. W. М. 287. 

(4) 7 А. 588; A. W. М, (1885) 144; 4 Ind. Deo. 
(N. 8.) 589. . Я 
Tu 8 A. 140; A. W, N. (1886) 42; 4 Ind, Deo, (N.s.) 

(6) 20 A, 195; A. W.N. (1898) 17; 9 Ind. Dec, 
(x. 8.) 487. * 

(7) 22 А. 66 (Е. B); A. W. N. (1899, 176; 9 Ind. 
Deo. (N. 8.) 1075. 

(8) 28 A. 220; 281, А. 98; БО. W. M. 163 
(P. С.). 
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Fakirappa (9) and Soonderlal vw. боот. 
prasad (10) and takes the contrary view in 
Ramchandra | Pandurang Naik v. Madhav 
Purushottam Naik (11). The latter ease was 
followed by Oaleutta in Robert Watson's cese 
(3), whioh was overruled by Satish’s case (1). 


The Madras High Court relied on the 
Bombay ease of Ramchandra Pandurang 
Nait v. Madhav Purashottam Naik (11) in 
Patinshare Tarkatt Rama Mannadi v, Vellur 
Krishnan Menon (12), in whish a Benah of 
that Court held that where the Pleader for the 
appellant asked for an adjournment on the 
ground that he had no papers and was nof, 
therefore, ready to argue the appesl and the 
applieation was refused, the appeal should 
not have been dismissed for default but that 
the Judge should have written & judgment 
and disposed of the appeal. It is impos- 
sible, with great respest, to support this view. 
It is di&ametrieally opposed to the wording 
of Order XLI, rule 17 of the present Code, or 
geation 556 of the old Code, I agree with 
Mookerji, J., when he observed оп this 
Madras ease as follows:—" In my opinion 
the eonslusion is logieal but shows effestively 
why this view ought поё to be assepted, If, 
under the sireumstances stated, the Court 
holds that there is an appearanee on the 
part of the appellant, the appeal haa to be 
disposed of on the merits and I agree wit? 
the observations of Sir Richard Couch, O.J., 
in Mohesh Ohunder Bose v. Thakoor Doss 
Gossamee (13), ав to the impropriety of воп. 
sidering or deeiding upon the merits of a 
ease, when the Judge has no opportunity of 
hearing what the appellant has to aay in 
support of it,” 


In the Punjab the law is settled that 
where Counsel or Plesder has instrustions to 
apply merely for an adjournment and the 
Bpplieation is refused, there ia no appearance 
within the meaning of the law: See Gurdi 
Singh v. Sohan Singh (14), 


The contention allowed by a large pre- 
ponderanee of authorities is, as pointed out by 


(9) 4 B. Н. О. В. 206. 

(10) 28 B, 414; Chitty’s S. О. C. R. 861; 12 Ind, 
Dec, (м. в.) 27b, 

(11) 16 B. 23; 8 Ind, Deo, (м, в.) 493, 

(12) 26 M. 207. 

(18) 20 W. В, 426, 

(14) 173 P. І, В. 1905; 46 P. В, 1905; 82 P. W. R. 
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Mookerji, J , in Satish's case (1), in acvordanee 

with the rule adopted in England. See the 

uet of Fry, J., in Robinson v. Ohadwick 
15). 

For the above reasons I would hold that 
the appeal was rightly dismissed under 
Order XLI, rule 17, and this application for 
revision is dismissed with ooste, Advooate'a 
fee three gold mohurs, 


° 
Appeal dismissed, 


(15) (1878) 7 Oh. D, 878; 47 L.J, Ch. 607; 88 L. 
T. 415; 26 W, В. 556. 


PATNA HIGH CODRT. 
АРРЕА18 FROM APPELLaT® Decrees Nos, 989 
. . ANDp S90 or 1918. 
May 12, 1921. 
Present : —Mr, Justies Das and 
Mr, Justioe Ross. 4 
Мв. О, Н. EDGELL AND OTHERS— 
. DEFENDANTS Ist PARTY— ÁPPELLANTE 
tersus 
Babu BISWANATHPRASAD SINGH anp 
OTHERS — PLAINTIPF3 AND MALLAN KHAT. 
WEY амр oraers—Daranpants 2ND AND 


3RD PARTIES — RESPONDENTS, 
Bengal Rent Act (X of 1859)—Occupancy right, 
nature of~-Right, whether transferable—Thikadar, 
whether could acquire right. Р 


A right of occupancy under the Bengal Rent 
Act, X of 1859, was a personal right and could 
not be transferred. 

An oceupancy right could not be acquired by a 
person who was in possession ав a thikadar, 


Appeal from a deoree of the Distriet Judge, 
Darbhanga. 

Messrs. Hasan Imam, Lal Mohan Gangult and 
B. N. Hoy, for the Appellants, 

Messrs. Manuk, А, B, Mukhar;i, К, Sahay 
and L, К, Jha, for the Respondents, 


JUDGMENT, 
Das, J.—These appeals ean be disposed 
of on а point whieh is as short as it ig 
glear, 16 is alleged {hat the predesessorg: 
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in interest of the appellants purshased the 
holdings in exesution of rent desrees in 
1:67 under Aet X of 1859, "The question 
is, what exaetly did they purehase in 1867 ? 
Now it seems to me that they eould not 
have purehased the right of ossupansy of 
the ratyats, Now whatever the position may’ 
be under the Bengal Tenaney Aet, a right 
of oesupaney under Ast X cf 1859 was а 
personal right, a right, to quote the words 
of Coush, С, J, in Nurendra Narain Hoy v. 
Ishan Ohunder Sen (1), "to be enjoyed only 
by the person who holda or eultivates and 
pays the rent, and has done so for a period 
of twelve years,’ As Ooueh, О, J., said in 
the ense sited, "it," namely, the Aat, "does 
not speak of his asquiring s right whieh he 
might, having sequired it, transfer or make 
use of as subjest of property, but it seems in- 
tended to seoure to а ratyot who has eultivated 
or held for twelve years а sontinuanee 
of his sultivation or holding so long as he pays 
‘the rent.” — 

What was jt, then, that the predesessors. 
in-interest of the appellants purshased? Not 
the right of osenpaney, whieh was à right, 
personal to the raiyat whieh the raiyat sould 
not transfer or make use of as subjeet of 
property, but в right whieh might eventu. 
ally grow into a right of обепрапву had 
the purehasers been free to hold the land 
purehased as ratyats. But that position was 
not available to the predesessors-in interest 
of the appellants, as it is admitted that the 
appellants and their predeeessors-in- interest 
have, sll slong and up toa period within 
twelve years of suit, been in possession as the 
thikadars of the mouza where the lands in 
dispute are situate. Unless, therefore, they 
purehased the right of ossupansy of their 
predesessors in-title, and I hold that they 
sould not have done so, it was impossible for 
them as. thtkedars to asquire a right of ossu. 
paney as against the proprietors. : 

I would dismiss these appeals with costs. 

The eross.appeals were not pressed, 

„—1Ї agree, 
nas : E Appeals dismissed, 


. 


(1) 22 W, В. 22; 18 B, L. Е. 274 (Е, B.) 
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OALOUTTA HIGH COURT. 
APPRAL FROM ÁPPRLLATE Deore No, 128% 
or 1917, 

May 26, 1920. 

Present:—Sir Аваков Mookerjee, Kr., Aeting 
Chief Justise, and Justiee Sir Ernest 
Fleteher, Kr. 

Tae MIDNAPORE ZEMINDARY 
COMPANY, LIMITED PriINTIPES — 
APPELLANTS ; 


. versus 
ENATULLA SARKAR., дар он HIS DEATH 
Hid Heins AND Ludar H&PRESEATATIVES ` 
SANMAN BEWA ano OTBERS— DEFRNDANTS 


—HxsponpENTS, 
Landlord and tenant—Statement in sale proclama. 


tion asto rate of rent of tenancy, whether binding 


on landlord—Secondary evidence—Sale certificate, 
whether admissible, 


A landlord is bound by the statement in a sale 
proclamation as to the rate of rent payable in 
respect of æ tenancy advertised for sale at his 
instance in execution of в deoree for arrears of 
rent. Where such a sale proclamation ія not 
forthcoming after the sale, the sale certificate may 
be accepted as secondary evidence of what was" 
specified in the sale proclamation as to the rate of 
rent payable, [p. 61, cols, 1 & 2] 

Appeal against a desree of the Diatriat 
Judge, Murshidabad, dated the 99nd of 
Marsh 19,7, modifying the deeree of ihe 
panair Lalbagh, dated the 18th of Septem- 
er 1916. ` 


FAOTS appear from the judgment. 

Babu Probodh Kumar Das, for the Appel- 
lants,—-The plaintiffs are the appellants. The 
appeal arises out of a suit for arrears of rent, 
The question to be determined is, whether the 
plaintiffs are entitled todemand rent at the 
rate specified in the kabuliyat or as stated 
in the sale proslamation, The land was orgi. 
rally let to one Bhagirath by a khbuligat, 
dated 13th Sraban 1307 B. S, at Rs, 95.8 
for 47 bighas, 15 coitas, Subsequently a 
remission of Rs. 23 was allowed by me. 
Thereafter at а sale in exesution of a rent 
desree obtained by me, the present defendant 
purehased the holding. Till 1915 rent was 
acsepted at the above rate lesa Rs. 23, The 
defenee ia that they are not bound ta pay at 
the stipulated rate but will be liable only for 
the rate speoified in the sale proelamation, I 
submit there is no evidence to show what the 
rate epecified in the sale proslamafion was, 
The learned Judge ought'not to have relieg 
on the sale sertifieate, Assuming for a mò 
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ment that it is admissible in evidenoe, I would 
submit I am not bound by the rate spesified 
therein, The sonsession made was with the 
original tenant whieh the purobaser cannot 
take advantage of, Refers to Lal Gopal Dutt 
Ohowdhry v. Manmatha Lal Dutt (1). 

No one appeared for the Respondent. 


JUDGMENT. 
Moogesyer, Aore, О, J.— This is an 
appeal by the plaintiffs in a suit for 


arrears of rent, The tenancy ів said to have 
been created Бу a kabultyat, dated the 28th 
July: 1900, The plaintiffs contend that 
the rent is payable at the annual rate eof 
Rs. 95-8, The defendant is not the original 
tenant, but a purehaser of the tenure at a 
sala in exesution of a deorce for arrears 
of rent, held at the instange of the 
landlord. Hia sontention is that in the 
eale proelamation it was stated that the rent 
was payable in respect of the tenanoy at 
the rate of Re, 71-10 and that whatever 
the terma of the kabulsyat might have been, 
. heis not bound te pay rent at a higher rate. 
^" The District Judge has assapted this son. 
tention and has made а desree aosordingly. 

On the prezent appeal it has been sontended 
that there is no legal evidence to show that 
it was stated in the sale proelamation that 
the rent was payable at the rate of Ha. 71-10, 
The District Judge has, on this poist, 
aesepted-sesondary evidence, as the sale pro- 
elamation has been destroyed; that seaondary 
evidense was furnished by the sale certificate. 
An entry in the sale certifieate shows that 
the property, whieh was sold, was liable for 
rent at the rate of Rs, 71- 10 a year. This 
entry must have been based on the entry in 
the sale proelamation under section 287 
of the Civil Prosedure Code of 1882, which 
was in foree when the sale took plase on the 
15th May 1908. Under that section the 
desree-holder was bound to speeify the pro- 
perty to be sold, as fairly and nsodurately-as 
possible, and, under sestion 316 the sale 
sertifieate was to state the property whioh 
had been sold, ` Itis the universal praoties 
that the deseription of the property sold as 
inserted..in ‘the sale eeriifioate is taken 
from the sale proslamation. Prosonnu Kumar 
Mukherjee v. Srikant Raut (2), 


(1) 82 0. 258; 9 О, W. Nv 178. 
(2) 16 Ind. Сан, 366; 40 C, 178 аб p. 182, 16 0, L, 
J, 202; 17 О. W, М, 137. . 
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There is consequently ample evidenee upou 
whioh the Vistrist Judge sonld have held, 
as he has held, that there was an advertise- 
ment in the sale proclamation that the rent 
was payable at the rate of Rs. 71.10 в 
year: The plaintiffs are manifestly bound 
by this statement in the sale proelamation, 
Deendyal Paramanik v. Juggeshur Roy (8), 
Raj Narain Mitter v. Panna Ohand Singh 
(4), Amen Ali v. Mir Hossain (5), Shariat 
Mondal v. Surja Kant “Acharja Bahadur (6), 
Srimatt Giribala Бема v. Mina Kumari (7), 
Haradhan Ohattora} v. Kartik Ohandra Оһайо. 
vadhya (8), Abdul Sawan v. Nekbar Mandal 
(9), Sailoja Frosad Ohaiterjee v. Gyant Das 
(10), Prosonna Kumar Moo!er/ee v, Sri Rant 
Raut (2). The deoision in Lal Qopal Dutt 
Ohowdhry v. Manmatha Noth Dutt (1) has no 
bearing upon this question, 

The result is that the deoree of the Distriet 
Judge is affirmed, and this appeal dismissed, 
but without вовёз as no опе appears for the 
respondent. 

FLETOaER, J.—I agree, 


Appeal dismissed, 


(8) Margh 252; 2 Hay 21. 

‚ (4) 30 C. 218; 7 С. W. N. 208, 

(6) 4 Ind. Oas, un 10 0. L. J. 605, 
46) 7 0. W. 

(7) 50. Ww. N 207, 

(8) 6 О. W. N. 877. 

(9) 16 Ind, Саз. 632; 17 C. 1, J, 652, 
(10) 16 Ind. Cas, 365; 18 C, L, J, 29; 


PATNA HIGH COURT. 
Оті, Revigion No, 308 or 1920. 
Maroh 18, 1921. 

Present :—Mr., Jaatiae Ross. 
Musammat SUMITRA. KUER-— 
PETITIONER 

versus ы 
, DAMRI LALL AND OTHERS— 


ОрРРОВ1ТЕ Parry, 

Oivil Procedure Qode (Act V of 1908), О, XXI, 
v. 90—Ewecution of decree—Sale—Application to set 
aside sale—Auction-purchaser, whether necessary 
party. 

. 
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The auotion-purchaser is а necessary party to 
an application to set aside an execution sale, and 
where he is not made a' party within the time 
allowed by the law for making the application, 
the application cannot be entertained. 


Applisation against an order of the Sub. 
ordinate Judge, Gaya, 

Messrs. Khurshed Husnain and Nawal 
Kishore Prasad П, for the Petitioner, 

Messrs, Lakshmi Narayan Singh 
Katlashpati, for the Opposite Party. 

JUDGMENT.-This is а petition by the 
judgment-debtor for revision of an order 
passed by the Subordinate Judge of Gaya 
dismissing an appeal from the desision of 
the Mansif of Gaya, dismissing an applica- 
tion to set aside a sale under Order X XI, rule 
90, That application was made within time 
but was defeetive, in that the jadgment-debtor 
failed to make either the son of the deoree- 
holder or the auotion.purohaser a party to 
it, Petitions to add their names were 
made after the period of limitation had 
expired. 

It is contended now that, as regards the 
son of the dearee- holder, he was sufficiently 
represented by his father ;- that the austion- 
purshaser, though not made a party, was 
named in the paragraph 5 of the- petition 
and, in any case, the applisation was a good 
application and it was not nesessary to make 
the sustion purohaser a party within a° 
period of limitation, I do not think it neces- 
вагу to express any opinion about the son 
of the deoree holder. The faet that the 
auction. purohasar was named in the sourse 
ofthe petition eannot eure any defeat of 
parties. He was not made a party to the 
applisation. 

The only question, therefore, is whether 
the application was a good application or 
not. It is argued that all that is required 
by Order X XI, rule 92, is that before an order 
setting aside a sale ів made, notice of the 
applieation is to be given to all persons 
affected thereby; and that eonsequently it 
is suffüeient if noties is given to such persons 
before the order is made, even though the 
notise be given beyond the time limited by 
law fbr the application itself. This воп- 
atraotion involves-the result that the whole 
enquiry might be held in the abseaoe of 
the persons most affested and if the notice 
thereafter given was to have any offest at 
all, the proseedings would have to start 

Ф 


and 


afresh, I am unwilling. to suppose that 
that sould have been intended by the Legis- 
lature. Butthe matter has been considered 
by the Caleutta High Court in the ease of 
Ajiuddin Ahamed wv. Khoda Вих Khondkar 
(1), where this precise point was dealt with 
and it was held that where one only out of 
two auetion-purohasers had been made a 
party to the applieation, the applisation was 
one whioh the Judge had no jurisdiction to 
hear, 

I must, therefore, hold that the application 
was not a good application and that the Court 
had no jurisdiction to entertain it, 16 is true 
that a different view was taken in Ganesh 
Bab Naik v. Vethal Vaman Mahalya (2), 
but in any ease, I prefer to follow the 
Oaloutta desision. 

The application is dismissed with вовёв, 

Hearing fee two gold mohurs. 

Rule discharged, 


(1) 50 Ind, Cas. 5; 


(2) 19 Ind, Сав, 475; 37 B. 387; 15 Bom, In R. 
244, 


MADRAS HIGH COURT. 
Bxcoxp Civit Appears Nos, 1365 awo 18266, 
` . or 1919, 

September 28, 1920. 
Present:—Justise Sir Abdur Rahim, Kr, and 
Mr, Justices Odgers, 

KAITHAL KUTTIYAN-—APPELLANT 
versus 
KUZHATTEE PUTHEN VEETIL 
THIRUMANGALATH KUNHARATAN 
UMMAMMA AND OTHERS—-RESPONDENTR, 

Malabar Law--Landlord and tenant—Taraga deed, 
construction of—Renewal on improvements, provision 
for, whether binding covenant—Lease by stani— 
Covenant for renewal, whether binding on successor, 


А. covenant for renewal of a lease by a stani, 
after the expiry of the original term or for a 
term exceeding the lifetime of the lessor, will 
bind his successor, provided the lease is such ан 
ia beneficial to the estate, Гр. $4, col. 1.] 

A taraga deed contained the following provi- 
Sion:--" I shall well improve this paramba and 
plant . . &c. When the improvements 
have survived the period of decay and the cocoanut 
trees begin to bear their first fruits, I shall take a 
taraga after fixing the rent in accordance with 
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the local custom, on an inspection of the -kudht- 
kanome 3" 

Held, (1) that this clause was a binding covenant 
to renew the lease on the conditions therein 
stated and did not merely give an option to the 
landlord to renew the lease if he chose; [ p. 68, col. 2.] 

Gopalan Nair v. Kunhan Menon, 80 M. 800; 17 М. 
L, J. 189, 2 M. L T. 161, distinguished. 

(2) that the ront was to be revisedin view of 
any larger yeild from the land that might accrue 
and also having regard to the oustom of the 
country with respect to such leases, [p. 63 col. 2.] 


Sesond appeals against desrees of the 
Temporary Subordinate Judge, Tellicherry, 
in Appeal Suits Nos, 416 and 417 of 1918, 
respestively, preferred against the deorees of 
the Oourt of the Additional District Mungif, 
Tellieherry, in Original Suits Nos. 16 and 
65 of 1915 (Original Suit No. 383 of 1914 
and Original Suit No. 24 of 1915, Principal 
Distriot Munsif's Court, Tellisherry). 


FAOTS appear from the judgment. 

Mr. K, P. M. Menon, for the Appellant.— 
The lower Court erred in holding that the 
provisions in the Taraga deed as to renewal 
were not sompulsorily enforseable but only 
gave an option to the landlord to renew. 


* Similar language used in a dosument, the 


subject of Second Appeal No. 1423 of 1601, 
was sonstrued by this Oourt as a binding 
sovenant. 

Mr. О. Madhavan Nair, for the Respond. 
ents--There is no distinst and enforeeable 
eovensnt to be spelled out from the terms 
of the 'doeument. The landlord gives no 
undertaking to renew. He only reserves 
the option so to do if he likes. Gopalan Ма 
у, Kunhan Menon (1). . 

Under Malabar Law, a Stani e&nnot enter 
into a covenant for renewal to enure beyond 
his lifetime or to bind his sugsessor, 

Mr, К,Р. M, Menon, in reply.—The Stani's 
eovenants will bind his auscessor, provided 
the lease is beneficial to the estate. 


JUDGMENT,.—The main question in these 
appeals depends on the eonstruction of Hx. 
hibit A, which is a lease, or rather, a counter- 
part of а lease known in Malabar as Taraga, 
the purpore of which admittedly was to 
enable the tenant or the lessee to reclaim 
demised land and make improvements thereon, 
The words of this lease whieh was granted 
by the Stanomdar are these: “I shall well 


(1) 80 M. 800; 17 M. L. J. 189; 2 M. L. T, 161. 


improve this Paramba and plant . . , , 
ete, When the improvements havo 
survived the period of desay and the sosoanut 
trees begin to bear their first fruits, I shall 
take a Taraga after fixing the rent in 
&ssordanee with the losal eustom on an 
inspestion of the Kuzhikanoms.” The Sub. 
ordinate Judge has held that this olause 
merely gives an option to the landlord to 
renew if he so shooses, ` 
The appellant, on thesotber hand, sontends 
that it isa binding eovenant for renewal for 
another term of 12 years beginning from the 
expiry of the terms of 12 увага granted, that 
is 9th May 1902, the date of Exhibit A. The 
words are almost identical with the words 
in another Taraga lease granted to the tenant 
by the same Stanomdar or his predosessor. in. 
title in an unreported oase, Second Appeal 
No, 1423 of 1901. There Mr. Justice Benson, 
who had mush experienee of Malabar Law, 
and Mr. Justice Bashyam Aiyangar held, 
“that having regard to the well-known 
tenures and sustoms of Malabar, the intention 
of the parties in exesuting the deed was to 
agree that the tenant should "hold the land 
for the usual term of 12 years, at the rent 
‘fixed in the dooument and should plant up 
the land during that time in а husbandlike 
manner, that at the end of that term the 
rent should be enhanced with reference to the 
improved state of the land and aesording to 
fhe custom of the sountry in fixing the rent 
of suoh improved land, and that the tenant 
should pay that rent for в further term of 
12 years from the expiry of the first term and 
execute a document binding himself to do 
so.” They granted a deoree to the effeet that 
the tenant was entitled to renew the lease, 
whioh should bear date the day of the deerea 
and гоп for the unexpired portion of 12 yeara 
from the expiry of the former lease but 
without a covenant for further renewal, 
Having heard Mr. Madhavan Nair fully 
for the respondent, we are inelined to hold 
that the words quoted above mean that tha 
parties intended that if the tenant made any 
improvements and those improvements wore 
effeative, he wonld be entitled toa lease for 
another term of 12 years from the date of 
the expiry of the prior lease, and the rent 
was to be revised in view of any larger 
yield from the land that may acerue and 
also having regard to the eustom of the 
country with respect to sueh а lease, Wg 
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have been pressed, however, by Mr. Madhavan 
Nair with the desision in Gopalan Nair v. 
Kunhan Menon (1). But that was a ense 
of a Kanom, whieh is rota lease/pure and 
simple but partakes also of a mortgage, and 
farther, the learned Judges, one of whom 
was Mr. Justiee Benson, proseeded upon the 
fast that the terms of the renewal lease 
were not set out in the document. Here the 
rent, although not fixed, is eapableof being 
assortained with reference to the nature 
and value of the improvements and the 
losal sustom. We are, therefore, of opinion 
that the appellant is entitled to renewal for 
a further term of 12 years. 

. Tt was then argued by Mr. Madhavan Nair 
that the Stanomdar who granted the prior 
lease, the sountarpart of Exhibit А, had 
‘no power to bind his snosessor, that is to 
‘say, the lease would be operative . only 
‘during his lifetime and that his stipula- 
‘tion for renewal does not bind the successor: 
‘in-office, He contended this as an absolute 
proposition of law, while the very authorities 
to whieh he has referred us, as seb out 
in Moore's Malabar Law, show that the 
Stanomdar is entitled to grant в lease for 
‘a term exceoding his own lifetime, so as 
‘to make it binding on his suesesmor, pro- 
vided the lease is such as is beneficial to 
the estate. Page 349 of Moore's Malabar 
‘Law cites a dietum of Mr. Holloway, who 
"was at the time the Subordinate Judge 6f 
Oelieut, to the effect that the proof that the 
alienation of Stanom property is for some 
purpose tending to the conservation or ime 
provement of the property for those who are 
‘to suoesed, must be clear, in otder to 
"make sueh alienation binding. At page 351 
‘a passage from the judgment of Innes 
‘and Muthuaswami Aiyar, JJ., runs thus:— 
"But he (Stanomdar or rather Stanom- 
holder) is also Manager of the family 
‘for the time being and, if he grants a lease 
or makes an elienation to enure beyond 
‘his lifetime whish is for the benefit of 
‘the family, it will be upheld as, on the 
other hand, any such transaction, if pre» 
‘judisial to the family, will be set aside.” 
‘Similarly at page 352 it is laid down in 
‘another judgment of this. Court: It- is 
‘sertainly open to a Stani to. make а lease 
of forest land.for a term of years, and 
‘the mere fact thatthe alienation is intend. 
‘ed to hold. good after hig lifetime will 


not invalidate it.” Here in the written 
statement, paragraph 5, in Original Snit 
No, 24 of 1915, a plea was taken that 
the lease was binding only on the Stanom- 
holder who granted if and not on the 
susseeding Stanom holders. There is a 
general issue, No. 1, to this effect; "Whether 
the provision in the Marupat to ‘grant a 
renewal is binding on the first defendant." 
This jeene sannot be said to be very happily 
worded, But itis eapable of meaning that 
if the lease was benefisial to the family, it 
would be binding on the plaintiff in Original 
Suit No. 24 of 1915, who is the present 
Stanom-holder. That question, however, has 
пой been tried by either of the lower Courts; 
and we think it is оввеввагу, in the view 
we take of the lease, Exhibit A, that this 
issue should be tried before the two suits sould 
be disposed of, If it be found that the lease is 
binding on the present Stanom holder, having 
regard to the provisions of law already set 
out, then the appellant, plaintiff in Suit 
No, 61 of 1915, will be entitled to а deoree 
for spesifíis performance inthe terms men- 
tioned above, that is, to a renewal: lease 
for 12 years dating from the expiry of^ 
the lease of May 1902, without any sonve- 
nant for a further renewal, The rent 
wil have to be ascertained in socordancs 
with the provisions of Exhibit А, 1f the 
plaintiff in Original Suit No. 61 of -1915 
fuseeeds ultimately in obtaining a  deoeree 
for specific performanee, the suit, Original 
Suit No, 16 of 1915, will have to be-dis- 
missed with sosts, and his own suit No. 61 
of 1915 will be deereed in his favour. ` 

These segond appeals, therefore, аге 
allowed and the judgments of the lower 
Courts reversed and the ‘suit remanded to 
the Court of first instance for disposal in 
the light of the above observations. The 
appellant will һауе bis eosts from the res- 
pondent, Only one Vakil's fee in both oases, 
T M. ©. Р, 
ue Appeals allowed; 

. Oases remanded, 


* 
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BOMBAY HIGH COURT. 
Lerrers Parent Arrear No, 77 or 1919, 
Ootober 12, 1920. 

Present :—Mr. Justiee Shah and Mr, 
Justice Огатр, 
RAMBBHAI DABHAI PATEL— 
PLANTIEF—-ÁPPELLANT 
versus 
VALLABBHAI JHAVERBHAI PATEL 


. ——DEFENDANT-— REBPONDENT. 
Easement--Immemorial user, proof of-—Presumption, 
when arises. ^ 


No minimum limit of time can be laid d8wn 
which would justify the inference as to immemorial 
user of a right of easement. The question whether 
immemorial user or ancient right is established in 
any case must depend upon the evidence and the 
circumstances of that case. Гр. 69, col. 1.] 

In this саве, а user extending over a period of 
thirty-five years was considered sufficient to give 
rise to an inference of immemorial user and ancient 
right, [ p. 69, col. 1.] 

‘Letters Patent appeal from the following 
desision of Maclead, О, J, in Sesond Appeal 
No. £60 of 1917, reversing the desrce 
‘passed by the Distrist Judge, Ahmedabad, 
іп Appeal No. 888 of 1913, whieh sonfirmed 
the deeree passed by the Subordinate 
Judge at Nadiad, in Civil Suit No. 284 
of: 1912:— . 


“The plaintiff sued for ап injunction 
restraining the defendant from prevent- 
ing him from taking water into his field 
from the water-eourse to the north of the 
defendant’s field as shown іп paragraph No.1 
of the plaint. The plaintiff's field is Survey 
No. 729, and, aesording to the map, is at the 
outside of & number of fields irrigated by a 
common well.. The plaintiff elaimed that he 
had а right of faking water from the well as 
an old preseriptive right for more than twenty 
years, and that, therefore, the defendant had 
no right to stop the water passing through 
his field. Не also referred to an agreement 
between the plaintiff's father and one Samal 
Manor, the defendant's unele, in 1896, in 
whieh Samal admitted the right of the plaint» 
iff’a father of taking water through the de- 
fendant’s field, The plaintiff somplains that 
the defendant in June 1909 dug ont the old 
water-oourse to the east of his field and so 
prevented the water from passing into the 
plaintiffs field. The defendant denied that 
the plaintiff had ever the right of taking 
water from his field; that the story of the 
agreement passed by Samal in 1898 was 
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false; that Samal’s father had then been living, 
and, therefore, Samal bad no right to pass 
such agreement, and that, therefore, the suit 
should be dismissed with eosts. 


The Trial Court held that the agreement 
referred to in the plaint was binding on the 
defendant, that the suit was not barred 
besauee the plaintiff's suit fell under Expla- 
nation 1 to section 15 of the Indian Ease- 
ments Act and, therefore, he granted the 
injunotion olaimed by the plaintiff. 


An appeal from this desision was dismiss. 
ed. The learned Appellate Judge was of 
the opinion that the agreement was not 
binding on the defendant. It is not quite 
slear from his judgment how he dealt with 
the defendant's elaim that the suit was barred 
by limitation. The learned Judge says: 
"If this was an ordinary oase of ап 
acquisition of вп easement by  presorip. 
tion, then the suit, not having been 
brought within two years of dhe interruption, 
would be barred. Bnt this is nota ease of 


e an acquisition of an easement by presoription. 


The right elaimed is one based on an вдтөө- 
ment and grant, and not on a fiotitious or 
presumptive agreement ог grant. It is clear 
that the landholders who agreed to repair or 
*build the well mast also have agreed to the 
distribution of the waterand the sourse by 
whieh the water was to be taken, Ав the 
water has passed by the way claimed from 
time immemorial, it follows that it was 
agreed between all the then landholders, 
ineluding the holder of the defendant's land, 
that the plaintiff's water should pass that 
way. The plaintiff did not, therefore, as. 
quire this right by preseription, but by agree- 
ment and grant,’ lt is rather diffioult to 
follow that argument, The learned Judge 
states it to be an agreement between the 
parties who originally built the well, and not 
an agreement relied upon by the plaintiff, 
There ia no evidense when the well waa 
built, or whether there was an agreement 
between the persons who built the well as 
regards the method of distributing the ‘water 
wbish was brought up to the well, and there 
is no evidences apparently in the sase for how 
long the water was passing to the plaintifi’s 
land through the defendant’s land. The 
plaintiff said that he had seen the water 
passing through the defendant's field into hia 
field for more than thirtyefive years, There: 
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fore, it oannot be said that thera was any 
evidense as to when this well was built or 
that water went through the defendant’s 
field to the plaintif’s field from time im- 
memorial That apparently was not the ense 
set up by the plaintiff. Evidently the plaint 
was drawn relying on a title under seetion 
15 of the Indian Hasements Ast. Тһе 
marginal note to that Seetion shows that the 
seation deals with acquisition by presoription, 
It says: ‘where aright of way or any other 
easement has been peaceably and openly en- 
joyed by any person olaiming title thereto, 
ав an easement, and as of right, without 
interruption, and for twenty years, the right 
to anosh вевевв and use of light or air, 
support or other easement вһаП be absolute. 
Each of the said periods of twenty years 
shall be taken to be a period ending within 
two years next before the institution of 
the suit wherein the olaim to whieh 
sueh period relates is contested.” Therefore, 
it is quite olear that an easement is gained 
by presoription by an enjoyment for twenty 
years, "Therefore, the use of the words 
* presoriptive right? in the plaint ean refer 
equally to a right conferred by sestion 15 
ofthe Indian Easements Aot as toa right 
claimed by immemorial user. As far as I 
ean see, no question was raised in the Trial 
Court that the right had. been used from time 
immemorial. No doubt if the plaintiff had 
suoseeded in proving that the water to bis 
field had run through the defendant’s field 
from time immemorial], then that would be 
sufficient to show that before the Indian 
Basements Aot or before the Indian Limita- 
tion Aot, he had acquired an absolute right, 
and if that was the sase, the desision in Pun;a 
Kutarii v. Bat Биват (1) would show that the 
plaintiff did not require the aid of the 
Easements Ast to prove his oase. However, 
as the ease stands, it is quite clear that the 
plaintiff relied on section 15 of the Indian 
Easements Act. He was, therefore, bound 
to show that the twenty years’ user ended 
within two years next before the institution 
ofthe suit, whereas it has been proved that 
the obstruetion was created in 1909, I agrea 
with the learned Appellate Judge that the 
alleged agreement of 1296 with Samal was not 
made by а person authorised to make euch an 
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agreement on behalf of the defendant, and 
even then, it would be merely an admission 
that the plaintiff was entitled to use the wator- 
sourse through the defendant's field, and eould 
not be sonsidered as anagreement oreating a 
right. ButI oannot agree with the learned 
Appellate Judge that there was any evidenca 
of an agreement between the persons who 
built the well that the water going to the 
fields surrounding the well should go by oer- 
tain defined water-eourses. There із no 
evidenoe whatever of that, and ib was not the 
onsesconght to be made out by the plaintiff 
in the plaint, "Therefore, I think, the plaintiff. 
must be limited to his pleadings and that he 
eannot now in second appeal be allowed to 
suggest that he had asquired by immercorial 
user an easement over the defendant's land, 
If that suggestion were correst, the plaintiff 
eannot somplain that he has been deprived 
of the right of getting water from the well 
sinse 1909. He gets the water by a slightly 
longer route, but it has not been proved how 
the water oame before the Hasements Aot or 
$be Indian Limitation Ast was passed. The 
water soming by the longer route is just as 
good as the water that comes by the shorter 
route, Therefore, it cannot be said he has 
suffered any injury from she defendant's 
eobsérustion бо the shorter water-course, If 
it had been otherwise, I have no donbtI 
might have endeavoured to find some way of 
remedying the injury to the plaintiff which 
undoubtedly he would be suffering under, 
But here there is no injury. : Therefore, the 
appeal must be allowed and the suit dismissed - 
with costa throughout.” 


Mr. I, N, Mehta (with M, К. Thakore), for 
the Appellant, 


Mr. G. N, Thakore, for the Respondent. 
JUDGMENT, 


SnmaH, J.— The plaintiff in thia ease sued 
for an injunction restraining the defendant 
Írom preventing him from taking water into 
his field, Survey No. 729, by the artificial 
water sourse by the eastern boundary of the 
defendant's land, Survey No. 730, marked 
B in the plan, Exhibit 11, The water ia 
earried from the well whish is shown in the 
plan in the north of these two Selde, * It is 
sontended that the plaintiff has no right to 
earry the water by that route, though he may 
have the right to carry it by the longer route 
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running by the western boundary of the “He gets the water bya slightly longer 
Survey No. 730, marked О in the plan. The route, but if has not been proved how the 
plaintiff based his elaim upon an ancient right water game before the Indian Easements Aot 
to take water to his field by the shorter route or the Indian Limitation Act was passed, 
as alleged by him, and also upon the aaquisi- The water 'soming by the longer route is А 
tion of such right by presoription, f. 6., by just ав good as the water that comes by the 


twenty years’ user as provided in sestion 15 
of the Indian Easements Aet, Ho also refer. 
red toan agreement whioh was arrived at 
between his father and one Samal Manor, 
who was anagnatio relation of the defendant. 


The Trial Court raised a general issue ав ёо. 


whether the water-course in question was 
proved and found it in the affirmative. Whe 
Trial Court granted the injunction asked for, 
The defendant appesled to the District 
Oourt, whioh held that the agreement 
between the plaintiff's father and Samalbhai 
was not binding upon the defendant. It also 
held that the title by preseription under 
seotion 15 of the Indian Easements Ast was 
barred, as an obstruetion to the easement in 
question was eaused more than two years 
prior to the date of the suit. The Appellate 
Court, however, held that the ancient way 
for taking water, as alleged by the plaintiff,» 
was proved by the oralevidenes in the case, 
and-further observed aa follows :— 


“As the water has passed by the way 


shorter route. Therefore, it sannot be said 
he has suffered any injury from the defend- 
ant’s obstruetion to the shorter water- 
course, If it had Баеп otherwise, I have no 
doubt I might have endeavoured to find 
some way of remedying the injury to the 
plaintiff whish undoubtedly he would be 
Suffering under, Bat here there is no ine 
jury,” 


From this desision the present appeal is 
preferred under the Lettera Patent. It is 
urged in support of the appeal that the 
plaintiff relied not only upon the asquisition 
of the easement under sestion 15 of the 
Indian Eassments Ast, but also upon his 
anoien( right to use the water-aourse desoerib« 
ed in the plaint. It is urged that the plainte 
ifs вазе was based upon ah aneient right, 
that is, in effect, upon immemorial user. 16 
is urged that the Distriet Court has in fact 
found in favour of the plaintiff as regards 
the ansient right and the immemorial user, 
and that that finding ought to have been 


elaimed from time immemorial, it follews «&0epted in sesond appeal, 


that 16 was agreed between all the then land. 
holders, .inolading the holder of defendant's 
land, that the plaintiff's water should pass 
that way. The plaintiff did not, therefore, 
adquire this right by pressription, but by 
agreement and grant,” tos 


Acsordingly the Appellate Court dismissed 
tbe appeal The défendant then preferred а 
second appeal to this Court, Thisappeal, which 
was heard by the learned Chief Justiee, was 
allowed, and the plaintiff's suit dismissed 
with sosts throughout, This deoeision, as I 
read it, is based mainly on the ground that 
the only mode of aequisition, pleaded in the 
саве apart from the agreement of 1896, was 
that provided by sestion 15 of the Indian 
Easements Ast and that no question was 
raised that the right had been used from time 
immemorial, It is also based upon the 


ground that there was no evidenss іп the . 


сане ёр prove the real agreement whish the 
Appellate Oourt purported to find. At the | 
close of the judgment, it is observed as” 
follows :— i 


Tt is common ground before us that the 
plaintiffs olaim, so far as it is based upon 
sestion 15 of the Indian Easements Act, is 
rightly disallowed. The obstrnetion to the 
plaintiff's right admittedly ossurred more 
than two years prior to the date of the suit 
and any alaim based upon sestion 15 of the 
Indian Hasements Ast is barred, Tho oase, 
so far as it is based upon the врэоібо agree» 
ment of 1896, has bean negatived by the 
Diatrist Conrt, The view taken by that 
Court that the agreement is not binding 
upon the defendant is not shallenged before 
08, 

The only question, therefore, in the appeal 
is whether the plaintiff's olaim based upon 
the allegation of aneient right to take the 
well water by the artifieial water'soursa 
along the eastern boundary of the defendant's 
field san be allowed. On behalf of the de- 
fendant it ia argued that thera is no арвоібв 
allegation in the plaint as to immemorial 
wer and that the allegation as to апбїөп& 
right cannot be read as implying any ease of 
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immeraorial user, It is further urged that 
the issues framed in the Trial Oourt and the 
District Court were not spesifis enough to 
raise the question of immemorial user, and 
that the evidence led to prove the user with 
reference to the point arising under section 
15 of the Indian Easements Act annot 
properly be treated аз supporting the in- 
ference ав to immemoyial user, It is aleo 
urged that the user in the present oase 
extends over thirty to thirty-five years at 
the most, and that the user for such a limited 
period eannot be treated as a basis for the 
aaquisition of easement in question. It is 
also contended that though the agreement 
of.1896 is not binding upon the defendant, 
it shows thatthe user by the plaintiff was 
under the agreement and not as of right. 
Lastly, it is suggested that the ease made 
by the plaintiff with referenoo to this agree- 
ment is really inconsistent with any ancient 
right, 


I have so far set forth the rival eonten- 
tions urged before’ns on both sides. It seems 
to me, however, that the deoision of this 
appeal must depend upon the view we take 
of the finding of the lower Appellate Oourt 
as to the ancient right and immemorial user. 
It is not disputed in this sase that the plaintiff 
has the right to use the well-water, It is 
not disputed that he has the right to take 
the water to hs field by the longer route, 
. whioh has been indicated inthe plan, Thus 
in any event the plaintiff has the right to 
earry well water to his field, 


The question is whether he has the right 
to take it to yis field by the shorter route 
along the eastern boundary of the defendant's 
field. There is co allegation in this oase 
and there ia no evidense as to when this well 
was built or as to whether any arrangement 
was arrived at at the time, when the well 
was built, among the owners of the adjoining 
fields as to the passages by whish the owners 
of the adjoining fields were to take water to 
their respestive fields. The Distrist Court 
has found that the anoient way for taking 
water as alleged by the pleintiff is proved 
by the oral evidense in the саке. There 
oan be no doubt that there is evidence in 
support of this finding. So far it seems 
to me that it is a question of fast based upon 
the evidense in the ease. The learned 
Diatrict Judge was also of opinion that the 
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water passed by the way in question from 
time immemorial. It is quite true tbat the 
expression “immemorial user" is not ased 
in the plaint. The plaint shows that sn 
allegation as to the ancient right to sazry 
water by this way was, as distinguished 
from the right aequired under sestion 15 of 
the Indian Easements Aot, made in the 
plaint. That allegation sould refer only to 
the acquisition of the easement by imme- 
morial user’ as distinguished from ргаввгіріїоп 
under sestion 15 of the Indian Hasementa Ast. 

I think that though the expression im- 
memfrial user” is not used in the plaint, 
that was involyed in the plea of ansient 
right, which was distinotly alleged in the 
plaint. Such user is found by the Distriot 
Judge. He has drawn from the finding as 
to immemorial user the inferense that the 
plaintiff asquired this right by agreement or 
grant, Ha oalls it real agroement, as дів. 
tinguished from a fictitious or preaumptive 
agreement or grant, It sesms to me that 
it makes no differenee whether the agreement 
or grant thus inferred is called ‘real,’ pre- 
fumptive' or ‘fictitious.’ That is a matter 
of worda rather than of. substanoe. The 
question is whether there has been user for 
gush length of time as would give rise to 
the inference as to immemorial user, from 
‘which an agreement or grant oan ba inferred, 
If we take the finding of the District Conrt, 
the oase ssems to aome very near the decision 
in Maharani Rajroop Kosr v. Abul Hossein 
(2). At page 247 their Lordships ‘of the 
Privy Couneil, after quoting Ње finding 
from the judgment of the High QOourt, 
observe as follows: 

“ This being an artifisial рупе, constructed 
on the land of another man at the distant 
period found by the Courts, and enjoyed 
ever sings or at least down to the time of the 
obstrustions eomplained of by the plaintiff 
and his aneestors, any Court whieh had to 
deal with the subjest might, and indeed 
ought, to refer sush а long enjoyment to а 
legal origin, and under the siroumstances 
whieh have been indieated, to presume & 
grant or an agreement between those who 
were owners of the plaintiff's mehal and 
the defendants’ land by which the right was 


2) 7 1. A. 210 at p. 247; 6 0. 304(P.0.); 7б. L., 
rd 4Bhome L. Е. 7; 4 Bar, P, C. 7.199; 8 
Suth. P. O. J. 816; 4 Ind, Jur, 580; 3 Ind. Dec. (х. в.) 
267, 
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created, That being ao, the plaintiff does not 
require the aid of the Statute.” 

The Statute there referred to was seetion 
27 of the Indian Limitation Aet of 1871, 
The Statute applicable to this ease is seotion 
15 of the Indian Hasements Act. In that 
case the user found was possibly for fifty or 
sixty years and certainly for more than 
twenty years In the present case the period 
is about thirty-five years and eertainly more 
than twenty years, It seema to me that the 
observations in that ease apply to the pre. 
sent ease, This «ease wss relied пропе by 
this Court in} Punja Киран: v. Bai Kuvar 
(1). The fasts there found are somewhat 
similar to the fasts of the present sase, with 
thie difference that the length of the user 
is not indiented in the report, but it waa 
found generally that the right had been 
enjoyed from time immemorial, It has been 
suggested in the eouree of the argument 
before us that immemorial user or ansient 
right cannot be inferred from user extending 
over a period of thirty-five years, but no ease 
has been cited to us in whieh the minimum 
limit of time, whieh would justify the in- 
ferenee as to immemorial user, has been laid 
down. it would appesr from the observa: 
tions in the ease of Mahcrani Rajroop Koer v, 
Abul Hossein (2) that their Lordships did 
not lay apy rartionlar emphasis upon the 
number of years co long ав it was in excess 
of twenty years lt seems to me that no 
sueh limit ean be definitely laid down. It 
must depend upon the eirevmstances of eaeh 
ease, The question whether immemorial 
user or aneient right is established in any 
ease muat depend upon the evidence and tbe 
eireumstanees of that oase, In the present 
ease the Distriet Judge has been satisfied 
as to the existence of the ansient right and 
the immemorial user, 

The practical ineonveniense to the plaintif, 
if he is prevented from taking water by tke 
shorter ronte and required to take it by the 
longer toute, is a matter whish sannot 
effet the point of law, with which wa are 
eoteerned, But as that matter has been 
referred io іп the argument, it seems to me 
that the praetical ineonvenience to the plaint- 
iff would be appreoiable if he has to take 
water from the well ty the longer route. It 
would aertainly mean greater labour and 
greater loss of water on ihe way. It is a 


digtinet advaniage to him to have the water- 
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by the shorter route, if he is otherwise 
entitled to it, 

І may briefly noties the other eontentions 
whieh [ have already set forth. I do not. 
think that the agreement of 1896 is either 
insonaistent with the immemorial user or 
that it shows any interruption in the enjoy- 
ment of the easement in 1896. It seems 
to me that the defendant, who is not bound 
by the agreement, eannot rely upon this 
agreoment as showing that the enjoyment 
of the easement was wonder the agreement. 
If the agreement is not binding upon him, 
the user is ав of right as against him and 
not under the egreement. The agreement 
with a third person does not make the user 
in any sense permissive, so far aa the defend. 
ant is eoneerned. If the agreement had any 
validity at all against him it seems to me 
that the defendant would be bound by it, 
and he would have no answer to the plaint- 
iff's claim, The mere faot that there is a 
resital as to some dispute between the parties 
at the date of the agreement does not, in 
my opinion, indisate any interruption in the 
enjoyment of the right. There ia nothing 
in the agreement to justify the suggestion 
that the user was interrupted. I do not 
think that the fast that the plaintiff has relied 


“npon this agreement of 1896 is in any sense 


insonsistent with the acquisition of his 
right in any of the two alternative moder, 
whish are set forth in the first paragraph of 
the plaint. 

On the whole it seems to me that out of the 
two modes of ecquisition relied upon in that 
paragraph, that referable to sestion 15 of the 
Indian Easements Act was negatived The 
other mode was open to him and he has been 
able to establish it to the satisfaction of the 
Distriet Court. Having regard to the terms 
of the plaint, I think that this mode is not 
outside the pleadings. It seems to me on the 
judgment of the learned Ohief Justice that if 
he was satisfied that the plea of anaient right 
—or rather immemorial user—was within the 
веорв of the plaint, he would probably have 
taken the same view of the ease as we do. 

I would reverse the deoree appealed from, 
and restore that of the Trial Court with 
вовёв throughout on the defendant. 

Crump, J.—1 agree. The ease made by 
the plaintiff in bis plaint was elearly in the 
alternative. He ect cut specifically that hia 
right was of. а very ancient origin and that 
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on that aesount and also on aaesount of 
twenty years’ user, he was entitled to take 
water from the well by the channel in suit. 
That ів, їп my opinion, а sufficient plea of 
immemorial user. When I aonsider the 
manner in whieh the Courts dealt with this 
plea apparently without objection from the 
defendant, І am aonfirmed in the sonslusion 
that the parties so underatood it. 

The first Court in reality dealt with 
three points, It held that the spesifis agree- 
ment in 1896 on whish the plaintiff alsa 
relied was not binding upon the defendant. 
Tt also held that the plaintiff had aequired 
an easement in the method permitted by 
seotion 15 of the Indian Easements Aot, that 
is to say, by twenty years’ enjoyment, It 
further held that there must have been an 
arrangement between the persons by whom 
the well was built,though it remarked that that 
arrangement was not definitely proved. This 
latter finding is in reality only one aspect of 
the plea of immgmorial user or ansient right 
whioh was set, up in the plaint. The lower 
Appellate Court also dealt with these three, 
points, but the judgment is not as spesifis as" 
eould have been desired, The District 
Judge found that there was an ansient right 
to take water by the shannel elaimed by the 


plaintiff and further that the agreement of ' 


1896 was not binding on the defendant, and 
that the plaintiff воша not rely upon the 
acquisition of an easement in the manner 
allowed by seation 15 of the Indian Easements 
Ast because two years had elapsed sinos his 
enjoyment had been interrupted. But with 
referense to the aneient user whioh the 
Distriet Judge has held established, he eame 
to the sonolusion that from tke evidense in 
the oase, which ‘shows an user of at least 
thirty five years, as also from the situation 
of the property sonsidered in the light of the 
plaintiff's admitted right to usa water from 
the well, the inferencs was that when the 
well was built, the persons using the well, of 
whom the plaintiff's апбен{ог was admittedly 
one, agreed between themselves that the 
plaintiff shonld take the water by the shortest 
route to his land, That appears to me to be 
a finding of fast and I do not see that in 
arriving at tbat fioding the learned Distriot 
Judge has fallen into an error of law, When 
he draws a distinction between a real agrea- 
ment anda fistitious gr presamptive agree- 
ment, I do not presisely understand what he 
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means, but though it is trne that there is 
no direst evidence of any sueh grant or 
agreement as he has found proved, the 
circumstances are suchas to entitle him to 
infer an agreement suoh as hà has found in 
this баве, It was not mnesessary for the 
purpose of that finding that there should be - 
апу direst evidenes, indeed there aould not 
be, in the otroumstanses of the sage. It was 
open to him ёо find from the oral evidence 
thatthe user is of ansiént origin, It was 
open to him to infer from the plaintiff's right 
to jake the water, read along with the ancient 
user, that there must have been an arrange- 
ment stoh as is found to exist. It appears to 
me also that it was open to him to rely upon 
the agreement of 1896 not as binding upon 
defendant, but as evidense to show that the 
plaintiffs right had been admitted at the 
date of that agreement. Upon all these 
grounds his sonelusion wasone whieh he was 
entitled to form and is not, in my «opinion, 
one whieh should be disturbed in sesond 
appeal. І, therefore, agree with the order 
proposed by my learned brother. 


Decree reversed, - 


PATNA HIGH COURT. 
(ттлт, Revexence No. 4 or 1920, 
May 6, 1921. 
Present:— Mr. Justice Jwala Prasad 
and Mr, Justise Ross. 
SUNDERSAHU.—PLAINTIEF 
versus 
BHAGOO MARIK. AND ANOTHER- / 
Deranpants, 

Contract Act (IX of 1872), s. 283—Public policy 
—Agreement to compound offence—Contract, whether 
enforceable, 

There is nothing against public policy in. on. 
forcing a contract arising out of the composition of a 
compoundable offence. 

Referense, 

JUDGMENT.—'This reference arises out 
of a suit based upon a rokka or hand-note 
dated 21st January 1919 exeeuted by the 
defendant. The defendant along with another 
was asoused in & eriminal ease by the plaintiff. 


complainant for beating and reseuing ноща 
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seattle. The ease was compromised upon the 
defendant agreeing to pay Hs. 16 2.0 for 
eosts to the plaintiff. In lieu of the oash 
payment the defendant exesuted the rokka 
in question, The hand-note slearly states 
that the said sum of Ra. 16-2-0 was due to 
the plaintiff-complainant on ascount of the 
sosts of the sriminal sase and that it was 
payable to the plaintiff by the defendant. 
There is nothing against publie policy to 
prevent the enforeement of the eontraot in 
question between the parties. Ifthe oase 
was sompoundable, the injured party was 
entitled to sharge from the accused eqst or 
eompensation in order to give his assent to 
the eompromise, Ав to whether the oom- 
promise should or should not have been 
allowed is not within the seope of the 
Civil Court to determine. Thiais regulated 
by the Code of Oriminal Prosedure and 
was within the competency of the Criminal 
Court before whieh the ense was pending. 

We, therefore, answer the reference as above 
and direst that the anawer be now transmitted 
to the Court sonserned, 


Answered acsordingly. ° 





LOWER BURMA ОНІЕЕ COURT. 
Отуп, MigsognrAsEOUS ÁPPLICATION No, 30 
or 1990. 

July 6, 1920. 

Preseni:— Mr. Justice Robinson, Ofig, 
Ohief Judge, and Mr. Justice 
Maogregor. 

ALIBHAI MAHOMED—Appticant 
versus 
Tar B. I. S. N. Oo., Lyo.—HesroxpxNr. 

Civil Procedure Code Act (У of 19087, s. 110, 
О. XLV, т. 3---Арреаї to His Majesty in Council — 
Value below Rs. 10,000—Leave, whether can be 
granted. : 


The effect of section 110 of the Civil Procedure 
Code is that a would-be appellant to His Majesty 
in Council who kas lost in both the Courts in India 
is not entitled (unless possibly in very special 
cages) to a certificate, even when a substantial 
question of law isinvolved, ifthe appeal has & 
money value and that value is under Rs. 10,000. [p. 
71, col. 2; p. 79, col. 1.] 

Mitoeellaneous .A»plieation. 

Mr. Das, for the Applicant. 


. Mr. Lentaigne, for the Respondent, 
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JUDGMENT. . 

Maceregor, J.— Thiw is an appliestion for 
leave to appeal to His Majesty in Counsil 
from the final deareo, dated 23rd February 
1920, passed in Civil Firat Appeal No. 138 
of 1919, The question for desision was’ 
whether а common earrier by sea вап, 
aesording to the law of India, contrast ont 
of his соттоп law liability for the neg- 
ligense of himself о? of his servants. The 
Beneh which first heard the appeal answered 
the question in the negative, but as the 
result of an apolisation for review it was 
referred to a Fall Beneh, whish answered 
it unanimously in the affirmative, and the 
appeal was accordingly dismissed, The value 
of the appeal is under Rs. 10,000, and 
the ground of the applieation for the 
eertifisate that the ease is a fit one for 
appeal to His Majesty in Couneil, is that 
the question of law involved is very 
material, that the desision of it is of 
great importanee to shippers and shipping 
sompanies, and that elairgs worth thousands 
of rupees depend on the desision. 

The question is beyond doubt important, 
but it is one to whish the High Oourts 
at Calentta, Bombay and Madras have 
given one and the same answer in various 
rulings sineo 1884. Sinee the Calentta ease 
of 1884 the law relating to bills of lading 
has been the same in Rangoon as in 
Calontts, and has been assumed to be the 
law in at least one reported deeision of 
this Court. Certain rulings of their Lord. 
ships of the Privy Counsil were sited before 
the Full Beneh, and do not suggest doubt 
of the eorreatness of the findinga of the 
High Courts, whieh have now been followed 
by this Court, sonfirming the established 
mercantile pra&etise in India for more than 
а generation past. Under sestion 110 of 
the Code of Civil Prosedure, when the 
value of the &ubjeot matter is Rs. 10,000 
or upwards, and the appellate deeree has 
affirmed the desision of the lower Court, 
an appeal to His Majesty in Couneil is 
not allowed exoept where a substantial 
question of law is involved; and the prin- 
ciple of that provision, eheeking spesulative 
appeals, seems stringently applieable to 
eases where the value ia under Кж. 10,000. 
The esot of section 110 appears to be 
that a would-be appellant who has lost 
in both the Courts here is not entitled 


72 | 
BISSESWAB LAL V. RUP KISHORE, 


(unless possibly in very special eases) to 
a certificate, even when a substantial ques- 
tion of law is involved, if the appeal has 
& money value and that value is under 
Ба. 10,00: Banarst Prasod у. Kashi Krishna 
Narain - (1), And my view is tbat 
although tke question of law involved here 
was a substantial one when raised in the 
early ‘eighties, it bas by this time been 
answered with вовћ ә considerable degree 
of finality that it oan hardly be said to be 
substantial now, and thatthe present aase 
is not one which should be eertified as fit 
for appeal to His Majesty in Couneil, I 
wonld refuse the application, 


Бовтмвон, Orga, C, J.—I am of the same 
opinion. Sestion 110 of the Code lays 
down that the value of the subjest matter 
must be Rs. 10,000 or upwards or the dearee 
must involve, direstly or indirestly, some 
slaim or question to or respesting property 
of like amount or value. Further, where the 
deoree appealed from affirms the desision of 
the Court ‘below, as is the osse here, the 
appeal must also involve some substantial 
question of law. 

The sonditicna required by section 110 
are not satisfied in this sase and the only 
provision under whish we sould grant a 
sertifieate is contained in Order XLV, rule 
3, that the sass is "otherwise" а fit one 
for appeal to His Majesty in Couneil. Their 
Lordships of the Privy Council have 
ruled in the sase oited by my learned 
brother Macgregor that the presence óf a 
substantial question of law does not give 
a right of appeal when the value is below 


‘the mark. But when the oonditions of 


seetion 110 are not fulfilled, 
may yet be granted “otherwise. ” Their 
Lordships say: “That is elearly intended 
to meet spesial вевев; such, for example, 


a certificato 


“aa those in whish the pointin dispute is 


not measurable by money, though it may 
be of great publie or private importanse,”’ 

In the present osse we could only grant 
а sertifionte beaiuse there was а substantial 
question of làw involved. I think that having 
regard to the long sourse of eonourring 
desisions on this point of law, it ів at 
least questionable whether we ought to 


(1) 28 А, 227 at p. 22:1; 5 C. W. N. 193; 28 I. A. 
п; 8 Sar P, O. J. 47,11 M. L. J. 66; 3 Bom. L, R, 
154 (P. О), 
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hold that the question is to-day a subatantial 
one. But even if it is, to grant a spesial 
sertifieate on this one ground would поё 
only be to grant 16 on a ground that was 
not "otherwise" but to grant it on- опе 
‘only of the two grounds that seotion 110 
positively requires. 
The sertifioate is refused. 


Application rejected, 


—  á— 


PATNA HIGH OOURT. . 
Frast Олуп, Aperan No. 139 оғ 1918, 
February 14, 1921, ` 
Present: —Mr, Justise Das and Mr, 
Jasties Ross. 
Rat Bahadur BISSESWAR LAL 
HALUBASIA awp orgggss DEFENDANTS 
— APPELLANTS 
versus 
RUP KISHORE CHAUBAY AND OTHERS 


—PrusriFFS — RESPONDENTS, 
Damages, quantum of—Appeal—High Court, ina 
terference by. 


On the question of quantum of damages it is not 
the practice of the High Court to interfere with 
the® decision of the lower Court, except ona ques. 
tion of principle. 


Appeal, 

Mr, Bimala Oharan Sinha, for the Appel- 
lants, 

Messra. G. D. Singh and Ragho Prasad, 
for the Respondents. 

JUDGMENT. 

Das, J,— The only question involved in 
this appeal is whether the learned Subordi- 
nate Judge was right in giving damages 
to the plaintiffa at the rate of Rs. 500 
per month The defendant was a' monthly 
tenant and on:the 30th of January 1917 
the plaintiff served the following notice 
upon defendant: — 

"Under instrustions from our slionts, 
Messrs, Brindaban Ghansham Das, of No, 20, 
Raja's Katra, Barabazsr, we give you 
notise to quit and vacate the above house 
and godown and press house, ete., at the end 
of the ensuirg month of February 1917, 
whioh you are now ossupying аз a monthly 
tenant, If you fail to comply with our 
above requisition, our elients will take tbe 


. Vel. LXII) 


INDIAN ОАЙЙЙ. 


73 


BIJOY CHAND MAHATAP €, ABUTOSH OHAERABARTY. 


neeessary steps to ejeat you from the 
premises in question and hold you liable 
for all loss and damage sustained by them 
‚оц аввоопё of your failure to vaeate the 
premises,” 

The defendant did not vaoate the premises, 
and the suit was instituted by the plaint- 
iffa on the 30th April 19)7. There was 
a distinet notise given to the defendants 
that they would be held liable for all loss 
and damages. In my view, the learned 
Judge in the Court below was right in 
: giving damages to the plaintiffs. 

The next question is as to the quantum 
of damages awarded by the Court to the 
plaintiffs, 

Now on в question of quantum of damages, 
it is not the prastiea of this Court to 
interfere with the desision of the Court 
of first instanee, exoept on a question of 
prinsiple, I am unable to say that the 
learned Judge in the Court below has 
adopted а wrong prineiple in assessing 
damages. 16 was proved to his satisfaction 
that the plaintiffs sould have let the houre 
and premises to another tenant op 
Re, 500 а month, I must dismiss this appeal 
with eosta. 

Ross, J.—I agree. 

Appeal dismissed, 
* е 


CALCUTTA HIGH COURT, 
APPEAL FROM APPEi Late DEO: EE 
No, 1332 or 1919, 

; July 8, 1920. E 
Present:—Juatise Sir Asutosh Mookerjee, 
Kr, Asting Chief Justiae, and 
Justice Sir Ernest Fleteber, Кт. 
Hos'szx Sik BIJOY OHAND MAHATAP, 
MAHARAJADH.RAJ BAHADUR— 
DxrgNDANT No, l — APPELLANT 
VETEUS 
ASUTOSH CHAKRABARTY ~ 
Printers AND . ILMONI LAHIBI anp 
OrHERS-— DerESp.N1S Nos. 2 TO 0— 


ҢЕВРОНГЕН18, 

Реті Regulation (VIII of 1819), proceedings for 
summary sale under, nature of--Authority to take 
summary proceedings, whether remains suspended 
quring- pendency *of litigation to contest “prior sale— 


Cancellation of prior sale, effect of, on subsequent 
sales. 


The proceedings which are taken under the 
Putni Regulation by a Zemindar for the recovery 
of his dues are proceedings taken, not personally 
against the putnidar, but against the tenure which 
represents the security for the rent. Гр. 75, col. 1.] " 

When a sale has been held under the Putni 
Regulation, and proceedings are initiated to contest 
the validity of the sale, the authority of the 
Zemindar to proceed under the Regulation for 
recovery of arrears of subsequent periods by sum. 
mary procedure would not be suspended during the 
whole of the period of the pendency of those pro. 
ceedings, [p. 76, col. 2.] 

On the 17th November 1914 a puíni belonging 
to I, was sold for arrears of rent under Regulation 
VIII of 1819 and was purchased by №, L. in. 
stituted a suit for cancellation of the sale on the 
ground that it had been held in contravention of 
the provisions of the Regulation. On the 7th 
January 1918 the suit was decreed and the sale was 
cancelled by the Oourt of first instance. The 
Zemindar appealed. During the pendenoy of the 
appeal the putni was in arrear, as neither N. nor 
L. had paid rent to the Zemindar. On the fresh 
default the putm was again summarily sold under 
the Regulation and was purchased by tho plaintiff 
on the 16th November 1916. The appeal of the 


-Zemindar was ultimately disnfissed and the order 


cancelling the sale of the 17th November 1914 
stood confirmed : 

Held, that the plaintiff by his purchase of the 
16th November 1916 acquired a good title to the 
putni, and that such title was in no wise affected 
by the cancellation of the first sale held on the 
17th November 1914, [p. 75, col. 1.] 

Appeal against a deeree of the Distriet 
Judge, Hooghly, dated the 23rd of April 
1919, affirming the desree of the Additional 
Subordinate Judge of that distriet, dated the 


13th of September 1918, 


FACTS appear from the judgment. 

Babu Dwarkanath Ohucherbutiy (with him 
Babus Bepin Behart Ghose and Sarat Kumar 
Mitter), for the Appellants.—The Zemindar 
has the right to follow the puint for arrears 
of rent in whatever hands it might pass. 
Daring the pendenoy of а litigation to 
sontest a summary sale under the Putni 
Regulation, the authority of the Zemindar 
to procesd under tke Regulation for re- 
covery of arrears of rent aeeruing due 
during that priod sannot remain suspended, 
That is not the seheme of the Regulation. 


- The sale of the putni at whioh the plaintiff 


bssame the purchaser, therefore, passed a 
good title to the plaintiff, That being sc, 
the plaintiff made the deposit aa guinidar 
and вапосё, therefore, olaim a refund of the 
same, Neither ean he olaim a refund of the 
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: purehase-money for whioh he got the puint, 
The rights of the parties must be worked 
out from the, Regulation. The validity of the 

“gale at whieh the plaintiff was the purchaser 

“gan in no way depend upon the aontinuance 
or sansellation of a previous punt sale. 

' Rofers to Ramsona Ohoudhurant v. Nabakumar 
Sinha (Senamala Ohowdhurani) (1), Hukum 
Ohand Вой v. Pirthichand Lal Chowdhury 
(2). Ifany body had attacked the plaintiff's 
purohase, his remedy would have been under 
sestion 14 of the Regulation, At present the 

' plaintiff has got nothing to somplain against 
the Zemindar.: 

- Dr. Dwarka Nath Mitter (with him Bibu 
Oharu Ohunder Biswas), for the Respond- 
ents.—For recovery of arrears of rent the 
remedy of the Zemindar was to prosecd 
against the defaulting puinidar, The ques. 
tion is, who was the defaulter for whieh the 
second sale took plase? Then again the 
effest of oanesellation of the first sale was to 
vaeste the sesond sale as well See Beioy 
Chand Mahatap Maharaj Adhtraj of Burdwan 
v. Mritunjoy Ghose (Mohini Mohan Ghose) (3). 


Moreover, if Iam not entitled to a refund of 


the money on the ground that I am the 
putnidar, Tam at least entitled to recover 
possession of the putni, 

Babu Dwarkanath Ohuckerdutity was not 
ealled upon to reply, 


JUDGMENT. 

Mooxersexr, Аста. О, J.—This is an appeal 
by the first defendant, the Maharaja of Bur- 
dwan, in a suit for recovery of money, 
and, in the alternative, for  resovery 
of possession of land, The faote material 
for the desision of the questions in sontro- 
versy may ba briefly stated: The subjeot- 
matter of the litigation ia a puint talug, Lot 
Surajpore, held under the Maharaja of 
Bardwan by Nanda Lal Lahiri, now deseased, 
the predecessor.in-interest of the Lahiri 
defendants. The Lahiria defaulted to pay 
rent to the Maharaja, with the result that 
proseedings -were taken under Regulation 
ТҮШ of 1819. Ор the 17th November 1914, 
. the putni taluk was scld and purehased by 


а) 10 Ind. Cas. 90; 18 С. L, J. 404; 16 0. W. N, 
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(2) 50 Ind. Сав, 444; 46 C. 670; 17 A. L. J. 514; 36 
M. L. J. 557; 28 0. W. N. 721; 21 Bom. І. В. 688; 
(1919) М. W. N. 268; 800, L. c 71; 26 M. L. Т. 131; 
101. W. 416; 46 L A. 62 (P. C.). 

ao 60 Ind. "Oas. 182; 24 0, Y N, 785; 47 0, 782, 


one Nityananda Singha. The Lahiris there- 
upon instituted a suit for canasllation of the 
sale, on the ground that it had been held їп 
sontravention of the provisions of the Re- 
gulation. Oa the 7th January 1916, the 
suit was desreed and the sale was eanaalled. 
It is stated that the Lahiris were subsequent- 
ly restored to possession of the putns. taluq. 
The Maharsja appealed to the Court of the 
Sabordinate Judge. During the pendenoy 
of the appeal, while the validity of the sale 
was still in eontroversy, neither the Labiris, 
the original putnidars, nor Singha, who had 
besome purehaser at the puini sale, paid rent - 
tothe Maharaja, On this fresh default, 
proeeedings wereagain taken by the Maharaja 
under the provisions of the Putni Regulation 
and on the 16th November 1916, a-sale was 
held at whish the plaintiff became the 
purshaser, The appeal preferred by the 
Maharaja was ultimately dismissed, with the 
result that the order made on the 7th Janu- 
ary 1916 for oaneellation of the sale held 


.on the 17th November 1914 stood sonfirm- 


ed, On the 14th May 1917, the plaintiff 
paid rent to the Maharaja to prevent a fur- 
ther sale under the Patni Regulation, On the 
6th June 1917, the plaintiff instituted this suit 
for recovery of a sum of Rs, 1139-14-9 pies, 
This inoluded Rs. 640 (whish had been paid 
„Бу the plaintiff for his purehase at the putni 
"sale on the 16th November 1916) together 
with interest thereon(amounting to Ra. 41.9.) 
and в further sum of Rs, 456.0.9 pies 
(together with interest thereon Rs. 2-5 0) 
paid by the plaintiff to the Maharaja 
as rent to prevent the intended sale of 
1917. 

To the enit as originally framed, the 
puinidar was not made в party, but on the 
20th Dasember 1917, the Lahiri defendants, 
the representatives of Nanda Lal Lahiri, were 
added by order of the Court. The plaint was 
amended at the same time by the insertion of 
the prayer that the plaintiff might be award- 
ed possession of the putni mehal since the 
date of his purehase. The Lahiris did not 
appear to have filed a written statement or to 
have takan any interest in the litigation. 
The suit has bsen fought out between the 
plaintiff on the one band and ime Maharaja 
on the other, 

The Ocart of first Шана: dee:eed* the 
claim in full and that deeree has been 
affirmed by the Distriet Judge, on the ground 
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' that both in equity and law the plaintiff was 

entitled to a refund from the Zemindar, 

On the present appeal, it has been oon- 
tended on behalf of the Maharaja that the 
plaintiff is not entitled to a refund because 
he acquired a good title to the puni by his 
purehase at the sale ked on the 16th 
November 1916; in other worde, that for the 
purebase- money which he paid on that ossarion 
he has got the property and the rent whioh 
he subsequently paid was rent lawfully 
payable by him as the holder of the puint. 
The Lahiris have been added as respondents 
to the appeal, but they have not entered 
: appearanes. The appeal has been opposed 
on bebalf of the plaintiff, who has taken up 
the position that he has not asquired any 
title and that the effest of the cancellation, on 
the 7th January 1916, of the first sale held on 
the 17th November 1914 waa also to vasate 
the sesond sale held on the 16th November 
1916 when he besame the purshaser, We 
are of opinion that the eontention of the 
appellant that the plaintiff by his purchase 
acquired a good title to the putni and that sush 
title was in no wise affeeted by the saneella- 
tion of the first sale, is well-founded and muat 
prevail. 

. Jt is plain that atthe time when the second 
sale took place on the 16th November 1916, 
the putni was in arrears. At that teme «it 
had been already held by the Trial Court, 
subject, no doubt, to the ultimate result of the 
litigation, that the firatsale was bad in law. 
The position at that moment was that the 
title of the Lahiris as holders of the putni 
stood revived, but it was still the subject. 
matter of a litigation, and it was soneeivable 
that Singha mightultimately sueseed. At that 
moment, as the putni was in arrear, either 
the Lahiris who had been held to be still the 

' owners of the putni or Singha who olaimed 
to be the purehaser at à valid sale, should 
have paid reot to the Zemindar, As no rent 
was paid, the tenure became a putnt in 
default, and the Mabaraja thereupon became 
entitled under the Regulation to have the 
puint sold by the summary prosedure pre- 
seribed therein, This position, in our opinion, 
is insontestable. The proceedings whieh are 
taken under the Putni- Regulation by the 
Zemindar for the resovery of his dues are 
proeeedings taken, not personally agaiust the 
puintdar, but against the tenure whioh 
represents the seeurity for the rent, No 


doubt the Zemindar in this ease mentioned 
the name of Singha as the puinidar, and it 
may be eoneeded that the notise eonsequent]y 
gave the name of а person whose title as 
putnidar ultimately failed, But that did not 
nullify the sale whioh took plase. We shall 
assume for the moment that the Labiris 
might have instituted a suit for eancellation 
of the second sale on the ground that thera 
had been irregulayities in the proeedure 
followed by the Zemindar. We need not 
speculate what the result of sueh a snit 
might have been: but such a snit was never 
instituted, and, as apparently the time for 
the institution of sneh suit and even the time 
to urge the objeotion by way of defense to 
the present suit has expired, the title of the 
plaintiff as purshaser of the putni at the sale 
of the 16th November 1916 ia no longer open 
to challenge. The validity of that sale was not 
dependent upon the eontinuanos of the first 
sale. Nor did the sesond sale require to be 
eonfiemed, Ramsona Ohoudhurant v. Nabakumar 
Sinha ( Sonamala Ohowdhurani)(1), From this 
it follows that as the plaintiff asquired a good 
title on the 16th November 1916 and ав that 
title was not invalidated by the Subsequent oan- 
cellation of the prior sale, he has been and atill 
is the puénidar, He eannot sonsequently elaim 
a refund of the purehase-money from the 
Zomindar or of the rent whieh he paid on the 
14th May 1917, 

Bat our attention has been drawn to an 
observation in the sase of Bejoy Chand Maha- 
tap Maharaj Adhiraj of Burdwan v, Mrttunjoy 
Ghose (Mohini Mohan Ghose) (3), where it was 
said that on aansellation of the first sale the 
second sale also was vacated, We аге not 
prepared to assept that view ag sousistent 
with the provisions of the Regulation, If 
that view were adopted, the result would 
follow that when a sale has been held under 
the Putni Regulation, during the whole of the 
period whish may һе taken up by a litigation 
io aontest the validity of the sale, the 
authority of the Zemindar to proceed nuder 


‘the Patni Regulation for resoverg of arrears 


of subsequent periods by Summary prosedure 
would be completely paralyzed, There is no 
provision in the Regulation whigh justifies 
such a sonolusion and we are not aware of 
any judisial desision where it has been main- 
tained, 

Tha resalt is that this appeal is allowed 


1 and the guit dismissed with esta in all the 
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Courts as against the first defendant, the 
Maharaja of Burdwan. 
. The suit will, however, be remanded to t! e 
Court of first instance to be tried out as a 
suit for resovery of possession of the put t 
by the plaintiff against the Lahiris. The 
investigation will be made on the footing 
that it has been finally held by this Court 
that the plaintiff acquired a good title to the 
puini on the 16th Novémber 1916 and that 
sueh title was not affested by the eaneellation 
of the prior puni sale and was in full 
operation on ihe date of the institution of this 
&uit, ` 

Woe remit the ease to the Court of first 
instanoe, so that the Lahiris, who are not 
represented in this Court, may have an oppor- 
tunity of putting forward any defense which 
may be available to them, subjest, how. 
ever, to the desision whieh we have already 
given. 

FuüaTOHER, J.—I agree. 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FAOM THE CanQutTA Hien Court, 
April 19, 1921, 
Present:— Lord Buskmaster, Lord Dunedin, 
Lord Shaw, Sir John Edge 
and Mr. Ameer Ali. 

Raia PEARY MOHAN MUKERJI 

AND ANOTHER—-ÁÀPPELLANTB 
tersus 
MONOHAR MUKRERJI AND отаввв 


— HERPONDENTS, 
Religious endowment--Shebait, grounds fer removal 
of-—-1rustee, whether can purchase trust estate, 


The grounds for removing a shebait from office 
may nob be identical with those upon which a 
trustee would be removed in England, but if a 
shebait in the exercise of his duties has put 
himself in & position which precludes him from 
faithfully discharging the obligations of his office, 
that is suffloient- ground for his removal. [p. 79, col, 


i A trustee, if not a trustee for sale, can acquire 
an estate from beneficiaries who are sui juris, but 


- only if he has made the fullest disclosure to them 


of all facts within his knowledge as tothe value 
and condition of the estate and the parties are at 
arm’s length: otherwise the purchase is bad. The 


: basis of the rule is "that a person ocgupying a 
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fiduciary relation may not use for his own benefit 
information which he has acquired as іо the trust 
estate [p. 79, col. 1.] 

Nugent v. Nugent, (19009) 1 Oh. 548; 77 L., J. Ch. 
271; 98 L. T. 354; 24 T, L. В. 238, approved. 

Even if а person in a fiduciary position is 
otherwise entitled to purchase, yet if he effects 
the purchase secretly in another person's name, 
mion pe can never be allowed to stand, [p. 79, 
col, 2. 


Consolidated appeals from a deeree of the 
Oaleutta High Court, dated July 24, 1919, 
reported as 54 Ind, Cas, 6, reversing a desree 
of the Sesond Subordinate Judge, Hooghly. 


FAOTS appear from the judgment. 

Sir John Simon, К. О. (with him Mr, 
De Gruythe-, К. O., and Mr, Parikh), for the 
Appellants-—There are two questions bere: 
whether Lot Bahirgora is part of the trust 
estate, and whetherthe Raja should beremoved 
from his office of shebaii, Some previous 
litigation is reported as Peary Mohan v. 
Narendra Nath (1). In that litigation & 
judgment was given against tha trust 
estate This village, Lot Bahirgora, was 
put up for sale, The Raja did his best to 
stop the sale, and finally bought the pro- 
perty at an exorbitant price. 1t is a matter 
of indifferenee to us whether the purchase 
stands, exeept that it is made a prinsipal 
ground for removing us from office, І sub- 
mit ethe purebase was good, The sale was 
not ipso facto void, but at most voidable, 

(Loro Brosmasrer,—I€ the beneficiary 
applies to eet aside the sale, the burden is on 
the trustee to show why it should not be set 
aside. | 

The sale was not a sale by the Raja. 
The relation of trustee had sessed: the Raja 
had broken off all sonnestion whieh puta 
duty upon him. The estate үғав ќвкеп out 
of his hands and the property sttaehed 
and sold at the instanee of the judgment- 
ereditor. Reference was made to Lord 
Oairns's judgment in Thomson v, Easiwood 
(2) and to Dougun v. Macpherson (8), as to 
the duties and obligations of trustees dealing 
with their cestut que trustent, and to the 
Oode of Civil Prosednre, Act V of 1908, 
Order XXI, rules 64, eto., as to the eonduot 


(1) 5 Ind Cas 404 37 І. А. 27; 14 .C. W. N. 
261; 7 A. L, J. 125; 7. M. L. T. 63; 11 О. L. J. 220; 
12 Bom, L. В. 257; £0 M, L. J. 171; 87 О. 229 
(Р. 0.). 

(2) (1877) 2 А. C. 215 at p. 286, | 

(8) (1902) A. О. 197 at p. 204; 71 L. 1. 


P. 0: 62; 
86 1, Т, 261; 50 W, R, 689; S en 
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of exeoution sales in India. In India the 
sale is in the hands of the Court: the 
trustee here neither sold nor prosured the 
Bale. - 

[Lorn Suaw referred to rule 73. They are 
trying to exelude every one who has апу 
interest in keeping the prise down. ] 

[Lorp pss itnot the duty of 
the trustee to give all the information in 
his power P | 

In India the Court ascertains all material 
partionlars and states them in the proola. 
mation of sale: Order XXI, rule 66. The Sub- 
ordinate Judge aptly points ont that when 
the law exeludes a judgmént-debtor from 
bidding, it doas so in express terme, as in 
the Bengal Tenaney Ast, and that the Code 
of Civil Prosedure does not exelude him. 


It was laid down by Field, J., in Plowright 
v, Lambert (4) that a (rnsteo for sale cannot 
sell to himself, and that even if he be 
not а trustee for sale, the burden of proof 
lies on him to show that every possible 
advantage has been gained for the trust. 
Т aecept that burden, The matters to be 
stated in ihe sale proslamation are all to 
be found in the publio reeords. The sele 
here is not only not by the trustee, but it 
is by a person who is adverse to the trustee, 

[Log» Воокмавтев, Tbe diffisulty ів thgt 
the trustee has had ihe advantage of 
acquiring special information— it is like the 
ease of a Solieitor; the mere possession 
of knowledge may disqualify, Nugent v. 
Nugent (5), where it was held that a Receiver 
appointed by the Court sould not purehase 
the property. 

That may be distinguished as being the 
ease of a Receiver and anyhow is not binding 
on this Board, 

{Mr. Dunne, К. C., for the Réespondents,— 
Nugent v, Nugent (5) went to the Court of 
Appeal: Nugent v. Nugent (6). ] А 


lt has been argued that the leave of 
the Court must be obtained, and ‘that anyhow 
the purchase must not be made in another 
name: and reliance has been plaeed by the 


(4) (1885) 52 L, T. 616 at pp. 652, 653, 
(5) (1907) 2 Oh. 202, 76 L. J. Oh. 614 97 L, T. 
279; 23 T. L. R. 660. 


(6) (1908) 1 Oh. 646; 77 L. J. Оһ, 274, 98 L, Т, ` 


864; 24 Т, L, Е, 296, 
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High Court on Lewis v. Н тап (7) and 
Macpherson v. Watt (8): but these oases both 
proseed on the assumption thatthe trustee 
has something to do with the sale. Under 
the ssheme in India for sueh sales the 
shebatt’s eonneetion of duty with the pro- 
perty has eeased. It has been beld'in the 
United States that a trustee may purehase 
trust property at a judicial sale whieh 
has been brought about by a third party, 
which he has taken no part in proouring 
and sould not baye  oontrolled— Allen v. 
Gillette (9), That is practically’ this ense, 
As to the  shebai!s obtaining the leave 
of the Oourt, there is vo provision for 
it. in the Code of Civil Prosedure,. In 
the Bengal Tenansy Act there is an express 
provision, 

[Loro BuokwasTER,—The Court exercises 
that jurisdistion here without apy rule. ] 

If this first point is desided against us, 
I sontend that I should be repaid from the 
trust estate the amount which I paid through 
my son. . 

Ав to the removal of the shedait,- there 

e are six items of miseondust mentioned in 

the plaint and we háve complete answers 
to all of them. The High Oourt have been 
very mush prejudiced against us by the 
view they have adopted as to the purehase, 
There is no good ground for removal made 
out, 

{І:овр Юомиріх.---Тће harder the oase ig 
against you on the first point, the less it 
should affect the desision on the second.] . 

[Мв; Ameen At1—The burden of the. 

_eharge against you is what your aats have led : 
to, П A 

Mr. Dunne, К, О. (with him Mr, Kenworthy 
Brown), for the Respondents,The cestui 
que trust here is an idol and ean have. 
no knowledge exsept through the skebait: the 
idol eannot be put on enquiry, for you eannot 
give ıt knowledge. The prineiple.of Nugent 
v. Nugent (5),(6) (supra) applies, If the 
shebatt has bought at all and eould possibly 
be in & position where his interest and 
. duty eonflisted, it ends the matter, Неге 
also appellant did not state the truth ag 
to the purchase, and in faot sommitted 


(7) (1852) 8 Н, L. O, 607; 1 Mac. & б. 488; 2 H. & 
Tw, 140; 19 L, J. Oh, 89; 14 Jur. 49; 88 R, R. 288; 10 
E. R. 289. 

(8) 1877) 3 A, О, 264, 

(9) (1887) 127 U. B, 690; 82 Law, Ed, 271, 
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perjury. In Macpherson v. Watt (8) (supra) 
such - suppression of the purchase was held 
sufficient to upset it. Even if agent вап show 
he ів entitled to purehase property, notwith- 
_Standing his  eharaeter of agent, yet if 
instead of purshasing openly, he purehases 
in the name of а third person without 
diselosing the fact, вав purshase is void— 
Lewis v. Hillman (7). Appellant here swore 
throughout he did not buy the property. 

On the other part of the sase the purchase 
was only one of several sireumstanees justify- 
ing the Raja’s removal. Не was quite reek. 
less in his litigation as to what sosthe put 
upon thé estate. 

Mr. De Gruyiher,. К, O., replied, more 
especially as-to the form of order, 

` JUDGMENT. ` 

Lorp Buc&MASIER.— Many questions were 
originally involved in the dispute whieh has 
given rise to this appeal, but of these two 
only remain. The first relates to the eon. 
tinuanse of the appellant Raja Peary Mohan 
Mukerji in the «office of  shebazt to the 
debuitar “estate of Sri Sri Iswar Gopaleswar 
Shiva Thakur and SriSri Iswar  Shridhar 
Thakur, and the mesond to the purehase 
in January, 1913, ofa sertain Lot known as 
Lot Bahirgora, whioh was sold in exesution 
under sirsumstanoces to whieh their Lordships 
will briefly refer. 

By his Will, dated the 11th September, 
1840, Jaga Mohan Mukerji dedieated aertain 
properties. to the worship of the two Thakurs 
established by him, for the annual selebra-. 
tion of: the Durga Paja, the Bradh of 
aneestors, and other pious usages, the Will 
providing for the order of suesenssion to the 
offiea of . the shebait among the teatator’s 
own dessendants. The testator died shortly 
after the exesution of his Will, and in 
September of 1290 the snesession to the 
Shebaitship opened, owing to the death of 
the then skebatt. Disputes arose as to 
who wab the true ацовеввог, whieh resulted 
in a deoree of the 29th January, 1894, that 
one Bijoy Krishna was the rightful shobatt, 
but on the day of the  deeree he died. 
Further litigation then ensued between the 
sons of Bijoy Krishna and the Raja who 
is the appellant in the first of these appeals, 
whioh ultimately resulted in a ‘dearee of the 
30th June 1903 made by the Subordinate 
Judge in favour of the sons of Bijoy Krishna 
for Rs, 45,960, whish sum it was ordered 


INDIAN Олвӣв, 


(1921 


Yo 


should be resovered by the plaintiffs out of 
the debuifar estate in the hands of the Raja 
as ita shebait. Appeals were taken from 
this judgment to the High Oourt 
and again from the High Court to His 
Majesty in Oouneil, but these appeals 
failed,  Exeeution  proseedings were then 
instituted in order to sesure a sale out of 
ihe debuttar estate of the Lot that is now 
in dispute, and on the 14th January 
1918 the said Lot was sold at a publio 
Court sale for Rs, 1,56,600 to the appel- 
lant in the second appeal, who is the son of 


the Raja. 


On the 17th February 1913 proseedings 
were taken by Monohar Mukerji, . who is 
the first respondent to these appeals, asking 
among other things for the removal of the 
Баја from the offise of shebatt and for an 
order to set aside the purehase of the estate, 
The Subordinate Judge dismissed the suit, 
but he held, sontrary to the sontention of 
the Raja's son, that the purshase was benam: 
end made with the Raja’a money for his 
benefit, An appeal was taken from the 
*lesreo following this judgment to the 
High Court of Calontta and was allowed. 
The High Court supported the view, 
that: the sale was in fast bename 
_ for , he Raja who held а fidueiary position 
* in "relation to the estate, and they held 
that in these cireumstanees the  purehase | 
sould not be supported. They also decided 
that the Raja should cease to ba, shebait 
and that the management of the estate 
should be vested in а Receiver to һе. 
appointed by the Court, A  deeree waa 
aesordiogly drawn up oarrying out these 
views, and from this deoree both the Raja 
and his son have ‘brought the present appeals, 
whieh have been sonsolidated by an Order in 
Counsil, 

Upon the question of the removal of tha 
Raja, the learned Subordinate Judge thought 
that there was no sufficient aharge of mis- 
sonduet to justify . his removal; but the 
High Court took a different view, and thought 
that tLe protracted litigations by whioh the 
estate had become heavily burdened with 
debts, and the oireumstances associated 
with the s!&ims whieh he was seeking to 
establish against thé estate for litigation 
expenses, were sueh as to render it undesir- 
able that he should eontinue in the office. 
They also found that the `purohase: could - 
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not be sustained, Their L3rdships are not 
prepared to interfere with these sonelusions, 
The grounds for removing a  shebait from 
his ове may not be identieal with those 
upon whieh a trustee would be removed in 
this country. The olose intermingling of 
duties and personal interest whioh together 
make up the offise of shebait may well 
prevent the closeness of the analgoy, but as part 
of the office it is indisputable that there are 
duties which must be performed, that the 
estate does need: to be safeguarded and kept 
in proper custody, and if itbe found that а 
man in the exercise of bis duties has put 
himself in a position: in whieh the Court 
thinks that the obligations of his office вап 
no longer be faithfully diseharged, that is 
suffisient ground for his removal. Tt is this 
that forms the foundation of the judgment 
ofthe High Court, and the appellant has not 
satisfied their Lordships that the faets were 
misinterpreted or the reasoning unsound, 
Upon the remaining question also their 
Lordships think that the High Court was 
right, The argument in favour of the ap- 
pellant here also turns upon the dissimilarity" 
between the ове of shebatt and the ordinary 
office of а trustee. А trustee for sale eannot 
purchase; he cannot purehase besause the 


same person cannot be both vendor gnd . 


purshaser, and he who aots for anotber oannot 
also aet: for himself. But even if he be not 
a trustee for sale, if in any capacity he is 
trustee of the estate, although his ineapasity 
to buy is not absolute and is subject to difer- 
ent limitations, it is equally well-established. 
A trustee may indeed acquire from 
benefisaries who are sui juris an estate in 
whieh they are interested, but he ean only do 
this if he has made the fullest diselosure to 
them of all the relevant and material fasta 
within his knowledge affeeting or that might 
affest the value and condition of the estate 
and the parties are at arm’s length, the 
cestut que trust knowing that he is dealing 
with the trustee, Otherwise the purehase is 
bad, and it ів bad beeause any person who 
oesupies а fidusiary relationship may be able 
by virtue of his position to asquire informa- 
tion wilh regard to the trust estate whieh he 
is not permitted to use for his own benefit. 
Their Lordships reeognize the foroa of the 
argument that points out the dissimilarity 
between a shebait and trustees to whom this 
rule applies, There is. no doubt that the 
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word “trustee” covers a very large number 
of relationships, involving different obliga- 
tions; the word “trust,” therefore, may be 
so used thatit is intended to apply only to 
one elass of such duties; and it follows that , 
rules and decisions whieh depend upon the 
spesial eonditions attashed to the partieular 
class would not of nesessity apply to another 
where these eonditiogs did not exist. The 
rule forbidding the purshase of an estate by 
в person who stands in regard to his deal- 
ings with it in a fiduciary relationship is, 
however, general in its applieation. In the 
onse of Nugent v, Nugent (5) it was held 
that a Reseiver appointed by the Court 
aannot purehase the property of whieh he is 
Reseiver without the leave of the Court, even 
where the sale ia not made in the action in 
whioh he was appointed, but by a mortgagee 
selling with leaye outside the suit. Their 
Lordships think that this was a ecrreot 
desision and shows the wide area of dispute 
which is covered by the rule, 

Farther, in the present*oase it is now 
established by two soneurrent findings of 
fast that the Raja purebased the property 
bonami in the name of a son, and by this 
means e0neealed the fast that he was 
the real purchaser; their Lordships bear 
in mind that sueh elassos of purehase 
are very sommon in India and are dna 
to many eonsiderations whish, may not find 
their sounterpart here, yet none the less they 
ean easily be made a sloak and sover for 
improper and even dishonest transactions, 
and they think the rule laid down by Lord 
St, Leonards in Lewis v. Hillman (7), that 
even if ап Attorney or agent oan show that 
he-is entitled to purehase, yet if instead of 
openly purchasing, he pureháses in the name 
of a trustee or agent without diselosing the 
faat, no such purchase as that ean stand for a 
single moment, shouli apply to this саве. 

Their Lordships have not overlooked the 
faot that in the present instanoe the purshase 
was for an abundant priee, one that is said 
to be largely above its market value, but such 
sonsiderastions sannot have weight where the 
purehase is challenged upon the gounds in 
the present anit, ' 

“It is unnecessary to examine further in 
detail the law upon this matter, for it ia fully, 
and in their Lordships’ opinion accurately, 
analysed in the judgment of the High Court, 
where the relevant authorities are quoted and 
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properly applied, "They think, therefore, 
that this appeal must fail and thatan order 
must be made deslaring that the purchase by 
the sesond appellant was invalid and that 
proper and nesessary steps should be taken 
‘to sesure the property; and that the first 
appellant ia entitled, subjest as herein men- 
tioned, to repayment of the purohase-money. 
An aesount should be dirested showing what, 
if anything, is due from” the first appellant to 
the estate, and such money should be de- 
dusted from the purohase. moneys, the balanae, 
if any, of the moneys in Oourt to be paid 
out and the first appellant to have &oharge 
on the estate for sush sum. The appellants 
will pay the ooste of the appeals. 

‘They will humbly advise His Majesty to this 
effect, 

` Appeal dismissed, 


Solisitor for the Appellants.—Mr, E, 


Dalgodo, 
‘Solisitors for the Reapondents,—Messrs. 
Vallance and Vallance, 


PATNA HIGH COURT, 
O1vin Revision No, 209 or 1920, . 
Deeember 21, 1920. et 
. Present :—Mr. Justise Jwala Prasad. 
Babu OHANDRA DHUR DEV AN» orgxgs 
— PETITIONERS 
versus 


BHOLA RAI AND orsess—Opposite Pn. 

Bengal Tenancy Act (VIII of 1835), s. 168 — Civil 
Procedure Code (Act V of 1908), Ө. IX, r. 13—Ex 
parte decree —Application to set aside decree— Deposit 
of amount admitted to be due. 


Section 163 of the Bengal Tonanoy Act bars the 
entertainment of any application under Order IX, 
rule 18, of the Civil Procedure Code to set aside 
ап ex parte decree, or under Order XLVII, 
rule 1, for review of judgment, unless and until 
the application contains a statement of the 
injuries sustained by the applicant by reason of 
the decree of the judgment, and the applicant 
deposits in Court the amount of rent, if any, 
admitted by him to be due. Where, however, no 
rent is admitted to be due, no depositis required 
to be made, [p. 81, col. 2.] 

‘ Applisation against an order of the Muusif, 


Boguserai, dated the 19theJuly 1920. 


‚ [1921 


Mr. N, N. Sen, for the Petitioners, 


Mr. Atul Krishna Roy, for the Opposite 
Party, 


JUDGMENT,—This is an application 
against the order of the Munsif, dated the 
19th July 1920, under Order IX, rule 13 of 
the Code of Civil Prosedure, setting aside an 
ex parie decree. 


The petitioner brought в suit for tha 
recovery of rent for the years 1340 to 1323 
at an annual јата of Rs. 32 and also: for. 
enhancement of rent under the Bengal Tenan» 
ey-ÁÀot. The defendants did not appear and 
the suit was desreed ex partè on the 30th of 
January 1917, In the өхөөцііоп of that 
deoree the holding was sold and delivery of 
possession was given on the Ist of May 
1919. The defendants applied for setting: 
aside the ex parte Пеогев on the 2nd of Janu- 
ary 1920, alleging that the summons and 
the other рговэввев were not served upon 
them and that they same to know of it on the 
3rd of December 1919 when they were ploughs . 
ing the land in question. The petitioner 
Gbjeoted to the petition being granted. The 
objestion was overruled, the petition for 
restoration was granted and the ew parta. 
deeree was set aside on the ground that the 


servjse of process was nob proper and in 


sacordanes with law. The defendants were 
kept ignorant of the suit and the exeeution 
proeeeding and they did not some to. know., 
about it until the date of their knowledge 
alleged by them. The finding. of fast ін, 
accepted, and in faot it is not open to the. 
petitioner to ehallenge it in revision, 

The order of the Court setting aside the 
6% parte desree is objeoted to on two grounds :. 
(1) that the applieation of the opposite party . 
should not have been admitted because it did. 
not disslose the injury su3tained by them. 
by reason of the deoeree sought to be sat. 
aside, nor was any deposit of rent made 
although Bhola Rai, one of the tenant, defend- 
ante, admitted in the sourse of hia srosa- 
examination, while being examined in support 
ofthe application in the present ease, that he. 
had not paid rent for the yeara in suit in the 
words [ have not paid rent for the land. 
for about 8 years;” and (2) that the applies. 
tion was barred on the date of presentation 
under Artisle 16+ оѓ? Sohadale Г to the Limi- 
tation Ast, inasmush as the application was 
made on the 221 о? January long after the. 
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delivery of possession whieh is said to have 
taken plase on the Ist of May 1919, when 
presumably the applicant must have aome to 
know of the desree in question, 

‹ Tbe second ground does not need any 
Serious eonBideration, for as observed above, 
the finding of the Court below has been that 
there was no service of summons in the suit 
or processes in the exesution proseédings and 
eonsequently, the applieation of the opposite 
party.is not barred by time. 

In support of the first ground on behalf of 
the petitioner, reliance is plased upon section 
153A of the Bengal Tenaney Aatand upon 
the вав of Annoda Prosonno Mukherjee v. Nil 
Madhab (Nagendra Nath Biswas) (1). It was 
there held that it Із not enough to say that 
injury was oaured byreason of the sale 
and  exeantion of the  deeree and that 
injury must be elearly stated and further 
that: amount, if any, due must be deposit- 
ed before the application is made. The 
learned Vakil also relied upon the sase of 
Ram Oharitar Ram v. Hashim Khan . (9). 
This was а ease under section 17 of the 
Provinsial Small Cause Courts Act, whioh ise 
analogous to sestion 153 of the Bengal Ten. 
aney Aat in requiring the deposit of the 
déaretal amount in the oase of an applisation 
for the setting aside of an eg parte dasree. - 
This is also obvious from the report; of the 
Select Oommittea on the amendment of the 
Bill whereby the present section 158A was 
insérted in the Bengal Tenaney Aot. Mr. 
Roy, on behalf of the opposite party, repsls 
tkis contention, on the ground that section 
A158 is inapplieable besanse the tenants. 
opposite party did not admit in their appli- 
edtion to set aside the ex parte deoree that any 
rent was due, nor did the petitionera.landlords 
take any such objection in their tardid 
(reply) filed һу them. It is also said that 
the dispute between the parties was as 
regards the enhancement of rent and, there- 
fore, there sould not be any admission for the 
arrears of rent being due at the enhanced 
rate, In support of his contention Mr, Roy 
relies upon the ease ‘reported as Banarasi 
Pershád v. Makhan Hoy (3); а ease under ses: 
Нор. 150 of the Bengal Tenaney Aot, the 
provisions whereof are similar to sestion 


‚ (1) TI Тай, Сав, 123; 15 C, D. J, 62, 
(2) 66 Ind, Cas. 810; 1P.L, Т. $23; (1920) Pat. 


203, 
(3) 30 C, 947; 7 0. W. N, 514, 
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153A, Similarly he cites the ease of 4/7 
Ahammad Sirdar v. Bepin Behari Bose (4) to 
show that the admission mast be elear 
and not such as has been relied upon by the 
petitioners-landlords in this ease, Finally 
be relies upon the cease of Tera Sankar 
Ghose v, Nasaruddi (5), where it was held that 
seotion 153A does not apply where the 
plaintiff olaimed а mueh larger quantity of 
land the rent whereof was Hs. 710. It was 
observed that there was no admission of rent 
being due with respect to the holding in 
suit, 

І have oarefully considered the argu- 
ments of both the parties and the autho- 
rities cited by them, None of the authorities 
go во far as to lay down that in a ease where 
the arrears of rent are elaimed and also the 
enhancement of rent, sestion 153A вопа have 
any application, Seotion 153A bars the enter- 
tainment of ару applisation under Order IX, 
rule 13, to set aside an ей parte deoree, or 
Order XLVII, rule 1, for review of judg- 
ment unless and antil the application sontains 
a statement of the injuries sustained by the 
applicant by reason of the deoree or the 
judgment and the applisant deposits in Court 
the amount of rent, if any, admitted by him 
to be due, ДЕ ія clear from paragraph 4 of 
the application, which has been relied upon 
by both the parties, that the applisant tenants 
diseloged and olearly stated the injury sus- 
tained by them by reason of their desree, 
whish deolared that they were liable to pay 
enhanced rates of rent.from the year 1324, 
The injury was palpable. The sontention 
must, therefore, ba overruled, 

As to whether there was an admission of 
апу rent, the applisation made for setting 
aside the ez parte deeree contains no such 
admission. The żardid filed by the petitioners 
did not take ány such objestion, Upon the 
pleadings whieh sonsisted, in the prasent 
сазе, of the applioation and the ćardid, there 
was, therefore, no admission of any rent being 
due and the applisation was, therefore, pro- 
perly entertained, 


Relianse ie, however, plased upon thd state- 
ment in the вговв examination. of Bhola Rai, 
tenant applisant, opposite party, which is 
too vagus to constitute an admission of any 


(4) 22 0. 595; 10 Ind. Dee, (х. s.) 402. 
(6) 29 Ind. Cas. 476; 19 О. №, N. 970; 22 С. Т, J. 
089, ^ 
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rent being due for the years in suit or with 
respeot fo the deoree in question, All that he 
said is "I had not paid rent for eight years.” 

Assepting this statement to be true, he does 
„поё say that the rent was due. The admis- 
' Blon may or may not have been made by 
Some of theother defendants. Thus even if. 
that statement in the aross examination 
be held to affeet the applisation already 
entertained under seotion 153A, whioh is more 
than doubtful the statement in question, as 
observed above, does not eonstitnte an ad- 
mission of the amount being due. Therefore, 
the Conrt below was right in setting aside 
the ex parie deeree, 


The applieation is assordingly rejested | 


with costs to the opposite party. Hearing 
fee two gold mohurs, 


Application rejected, 





ALLAHABAD HIGH COURT. 
First ÁPPEAL FROM Ornper No. 4 or 1920, 
Desember 6, 1920. 
Present :—Mr, Justice Piggott and 
Mr. Justice Walsh. 
GHANSHAM DAES AND ANOTHER— 4 
PLAINTIFES—-ÀPPELLANTS 
versus 
Lala KALYAN MAL AND OTHEB8— 
DEFENDANTS— RERPONDENTS, 
Jurisdiction of Civil and Revenue Courts—Money 
advanced for investment in mortgages——Swuit to recover 
money advanced and profits of morlgages invested in, 
whether cognizable by Civil Court. 


A suit to recover a sum of. money advanced 
for the purpose of investment by way of mort- 
gages, and for an account of the profits enjoyed by 
the parties in the mortgages taken-up, is cogniz- 
able by a Civil Court, the relief sought-not being 
obtainable by any suit brought under the Agra 
Tenancy Aot, [p. 88, col. 2,7 

First appeal from an order of the Subordi. 
nate Judge, Oawnpore, dated the 17th 
November 1919, 

Dr. К.М. Katju and the Hon’ble Dr. Т.В. 
Sapru, for the Appellants, 

Messrs. Saila Nath Mukerji and В. Е, 
O'Conor, for the Respondents, 

JUDGMÉNT,—This was a suit brought 

“by two plaintiffs againet three defendants 
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and was instituted in the Court of the Sub- 
ordinate Judge of Cawnpore. The pleadings 
were very lengthy and led tothe framing of 
no less than seven issues. Of these, however, 
only one issue was desided, namely, the 7th, 
whieh was framed in these words: "Is the 
suit triable by this Court," On this issue 
the learned Subordinate Judge found that he 
was debarred from entertaining the suit by 
reason of the provisions of seation 167 of 
the Local Tenaney Ast, 11 of 1901. Upon 
this he passed an order that the plaint be 
returned to the plaintiff for presentation to 
the proper Court. The appeal before us is 
against this order. The fasts alleged in the 
plaint are somewhat oomplisated and those 
put forward inthe written statement of the 
defendants are still more so, Essentially, 
however, the point in issue may be stated 
thus. The plaintiffs allege that in virtue of 
а contrast come io between themselves on 
the one hand, and defendant No. 1 and the 
father of defendants Nos. 2 and 8 on the 
other, the plaintiffs advaneed Ез. 800 on one 
оввавіоп and Rs, 1,200 on another occasion, 
ío be employed by the persons to whom the 
advanee was made in taking up usufruetuary 
mortgages on various villages. They allege 
that a mortgage was first taken on seven 
villages as set forth in the plaint, under 
whi@h possession was actually given to the 
father of defendants Nos. 2 and 3. A fur. 
ther mortgage was taken on the same pro- 
perty in favour of the father of defendants 
Nos. 2and 3 and the plaintiffs, but posses- 
sion is alleged to have remained with the 
father of defendants Nos. 2 and 3, and after 
him with defendant No, 2, The plaint goes 
on to set forth a number of subsequent 
transactions under whish the equity of re- 
demption in some of the villages has passed to 
the defendants and in one village to the 
plaintiffs, Finally they olaim that an 
aecount be taken of the ‘profits enjoyed by the 
parties respestively i in all the villages affeat- 
ed by the two mortgages, namely, from the 
defendants in respeot of all the mortgaged 
property up tothe year 1322 Fasli, and of 
all the mortgaged villages exeept one singe 
that date, and from the plaintiffs in respeet 
of the profits of that partieular village, 
Мапа Seontha, from 1822 Кав onwards. 
On the basis of such an aesount they olaim 
that a sum of more than Rs. 800 will 
be found due to them. The learned Suh. 
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ordinate Judge has not held that this suit, as 
it stands, sould have been brought in the 
Court of an Assistant Colleetor. 


Assuming the fasts to be as stated and 
the plaintiffs to be mortgagees in possession 
to the extent of a two fifth share and the 
defendants mortgagees in possession to the 
extent of a three-fifth share in respeat 
ofeach of the seven villages set forth in the 
plaint, separate suits for settlement of 
agsounts would have had to be brought-in 
respest of each village, and presumably if 
the plaintiffs sued in respeot of those villages 
where possession had been enjoyed by the 
defendants, it would have been left to the 
defendants to sue for a settlement of assounts 
in respect of village Seontha where the 
plaintiffs had been in possession, Ав а 
matter of fast it would seem from the written 
statement that the parties are at issue on & 
question of fast as to whish party was in 
astual possession and enjoyment of the pro- 
fits of the varions villages during the years 
in suit, ae well as upon other points. The 
learned Subordinate Judge, however, is 
slearly of opinion that the plaintiffs could 
have obtained the relief which they are now 
seeking, by bringing suita under seetion 
165 of the Looal-Tenaney Aot, and, that son- 
sequently he is debarred from taking sogniz- 
ange of the present suit by the latter part 
of gestion 167 of the same Aot, where it is 
laid down that no Court other than а 
Revenues Court shall take eognizanee of any 
dispute or matter in respeot of whieh a suit 
might be brought under the Tenaney Aot 
itself. if it were not for the fast that the 
dispute is complicated by a plea of limita. 
tion, we should have felt mush disposed to 
content ourselves with a referense to the 
provisions of seations 196 and 197 of the 
Tenaney Aot itself. We have по doubt that 
the provisions of these sections are saved by 
the words, “exoept in the way of appeal as 
hereinafter provided," in sestion 167 itself, 
and that it would be open to thia Court in any 
event to treat the present suit ав one which it 
had jurisdietion to remand to the Subordinate 
Judge for disposal on the merits, without 
determining one way or the other the ques- 
tion whether it had been lawfully instituted 
in the ssid Court, If, however, the appeal 
were disposed of in this way, the question of 
limitation would give rise to further diff. 
eulties, as the Subordinate Judge would 
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no doubt be asked to determine it on the 
assumption that the suit had been insti- 
tuted in what he found to be the right 
Court, namely, the Oonrt of an Assistant 
Oollestor. We think, therefore, we are 
bound to pronounee some opinion on the ques- 
tion whether this suit was entertainable by 
the Subordinate Judge. We think it quite 
olear that the suit, as brought, was not 
one whieh eould have been instituted in the 
Court of an Assistant OColleetor. We are | 
not satiefied that the relief whieh the plaint- 
ifs seek, namely, a somplete settlement 
of aosounts in respoat of the monies advanced 
by them to the defendants for investment 
by way of mortgage, could have been obtain: 
ed by means of any suit brought under the 
Tenaney Aet. We think, therefore, that in 
view of the pleadings of both parties in this 
ease and the nature of the issues fixed for 
trial, the Civil Court in entertaining this 
suit would not be taking eognizance of a 
dispute which could have been adjusted by 
emeans of any one suit or series of suits 
brought in the Court of an Assistant Ool- 
leator. We, therefore, set aside the order 
under appeal and send the ease back to the 
Court of the learned Subordinate Judge, with 
orders to re-admit it on to his pending file 
and to proseed to dispose of it aesording to 
law. Тһе costa here and hereafter, inelud- 
ing fees in this Court on the higher soale, 
to be coste in the eause. 
Order set aside, 


PATNA HIGH COURT, 
APPEAL FROM ORGINAL Decarz No, 211 
or 1918, 
April 27, 1921. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 
GOBIND DUBEY AND OTHERS — 
PLAINTIFEA-——À PPELLANTA 
667815 7 
PARMESHWAR DUBEY AND OTHERS 
— DEFENDANTS-—~ RESPONDENTS, 
Hindu Law-—Joint family—Karta, liability of, to 
keep and render accownts-—Accounts Suppressed—Pre« 
sumptien— Method. of taking accounts, 


The karta of a joint Mitakshara Hindu iamily 
ів not accountable for the gents, issues and profite 
which came into his hands during his management 
of the properties as karta, But he is, nevertheless, 
pound to keep true add correct accounts aud be 
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show the savings effected from the income of the 
joint family properties. Гр, 84, col 2.] 

‘A karta of a joint Mitakshara Hindu family 
is neither a trustee nor an agent in the strict 
sense of those terms: but, as it is his duty to 
conserve the joint family properties and to disclose 
those properties to the members of the joint 
family at the time of partition, there is no reason 
why the rule stated aboye should not be applied 
in his case [p..8%, col. 17° 

Where the karta of a joint family has sup- 
pressed his books of account, with the result that 
it is impossible to discover what are the savings 
effected from the income of the joint family pro- 
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'perties, the only possible way to discover those 


savings is to see what was the income of the joint 
family properties and what expenses were incurred 
by the joint family year by year. [p 84, col 2.] 
Every presumption consistent with established 
facts ought to be made against a trustee or an agent 
who, by his tortious acts, has made it' impossible for 
the plaintiff to discover his property. [p. 85, col, 1.] 


. Appeal against a decision of the Subordi- 
nate Judge, Muzaffarpur, dated the 27th 
September 1917. н 

. Messra. S. M, Mullick апа N. N, Sen, for 


‘the Appellants. 


. Messrs. Kulwant Sahay and P, №, Banerji, s 
for the Respondents, : 

Mr. 8. N, Foss, for the Minors Re- 
spondents, 

JUDGMENT, 

. Das, J.— This appeal is direeted against 
the final deoree made by the learned Sub. 
ordinate Judge ina suit for partition; and 
there is a cross-appeal in regard to Plot 
No. 1397 which it wil be oconvenienb to 
dispose of first. Plot No. 1397 happens to 
be the only khalihan in the neighbourhood, 
and Mr. Kulwant Sabsy complains that it 
should not have been allotted wholly to the 
plaintiffs, Mr. Susil Msdhab Mullick agrees 
to give to the rospondents two-thirds of Plot 
No. 1397 on the respondente! giving io his 
slient 105 cottaks from the western side of 
Plot No. 1867 which has been allotted to the 
respondents, The actual partition made by 
the learned Subordinate Judge is, by sonsant 
of the parties, modified to thia extent, Sub- 
јвеб to this modifiantioo, the partition made by 
the learned Snbordinate Judge will stand, 

І now some to the appeal], and the only 
substantial question that arises for dissussion 
is, to what sum, if any, are the plaintiffs 
entitled as their share in the savings effosted 
from the income of the joint family properties? 


- In passing the preliminary deoree, Fletoher, d., 


in the Caloutta High Court, said as follows :—~ 
The result of these authorities I think is 
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that їп an ordinary suit for partition, in the 
absence of fraud or other improper eonduat, 
the only account the Karta is liable for is as 
to the existing state of the property divisible. 
The parties have no right to look Баек and 
olaim relief against past irregularity of 
enjoy ment of the members or other matters.” 
His Lordship then made these significant 
observations: ‘But of sourse this does not 
mean that the parties are bound to accept the 
statement of the Karta as to what the pro. 
perties consist of. That would not be an 
account at all, Тһе Karta is the assount- 
able party and the enquiry direoted by the 
Court mast be oondusted in the manner 
usually adopted to discover whut in fast the 
property (not what the Karta says it) now 
sonsiats of. ‘In the result his Lordship, 
with the soneurrense of Rishardsov, d.n 
directed an aosount to be taken as to.the 
existing state of the joint family property. 
These observations made by the learned 
Judges of the’ Caleutta High Court were 
sompletely misunderstood by the Commis- 
sioner who was appointed to take the 
account, He took the view that he had no 
power to take an assount of the insome and 
disbursements as in an ecquiry for mesne 
wofits, From one point of view the (Сот. 
missioner was quite right, The Karta‘ of a 
joint Mitakebara Hindu family is not assount- 
able for the rentr, issues and profits whieh 
came into his hands during his management 
of the properties as Karta, But he is still 
bound to keep true and correct aocounts and 
to show the savings effeeted from the insome 
of the joint family properties, Now in this 
sase the defendant No. 1, who was the Karta 
of the joint family properties, bas suppressed 
his books of aesount with the result that it is 
impossible to dissover what are the savings 
effected from the insome of the joint family 
properties. The only possible way, there: 
fore, to discover those savings is, to see what 
was the income of the joint family properties 
and what expenses were inearred by the 
joint family year by year, The enquiry 
dirested by the Caleutta High Oourt was, in 
my view, ап enquiry charging the defendanta 
with the ntmost value of the whole net pro- 
duse-dedusting therefrom what is proved by 
the defendants to have been spent for the 
joint family, Such an enquiry is always 
dirested against trustees and agents who do 
not keep true and faithful uesounts: See 
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Lupion v. White (1), Gray v. Haig (2). The 
rule is founded on the prinoeiple that every 
presumption consistent with established faota 
ought to ba made against a trustee or an 
agent who, by his tortious asts, has made it 
impossible for the plaintiff to discover his 
property, lam aware that a Karta of a 
joint Mitakshara Hindu family is neither a 
trustee nor an agent in the striot sense of 
those terms ; but, аз it is his duty to conserve 
the joint family properties and to disclose 
those properties to the members of the joint 
family at the tima of partition, there is no 
reason why we should not apply the rule 
stated above in'bis ease, This method of 
investigation is hardly a satisfastory one, and 
may even lead to injustice so far as the Karta 
is sonosrned ; tut itis well to remember the 
prinsiple on whish the Court aota iu dealing 
with one who ossupies a position of trast and 
eonfidense, That prinsiple was stated in 
these words by Sir John Romilly in the ease 
last sited; ‘It өаппоё, however, be too 
generally known or understood, amongst all 
persons dealing with eash other, in the 
eharaster of prinsipal and agent, how 
severely this Court deals with any irregula- 
rities on the part of tha agent, how striotly 16 
requires that he, who ів the person trusted, 
shall aet in all matters, relating to sush 
agenoy, for the benefit of his prinsipal, and 
how imperative ib is upon him to preserve 
eorrest nosounts of all hia dealings and trans- 
actions in that raspest, and that the loss, 
and still more the destrustion of sush 
evidense by the agent, falls most heavily on 
himself." 

The learned Sabordinste Jadge adopted 
this method of investigation in theory; but 
in practise he departed from it, in во far as he 
throughout aesepted tha mere statement of 
the Karta as to the produse; and there is 
a glaring mistake as to the nagdé ineome, 
with whieh we shall have to deal, We think 
there has been sueh a failure of justice in thia 
case that the matter muat ba re investigated ; 
but,in order to avoid further diffisulties in 
the matter, we have thought it right to deal 
with the whole matter, leaving only the ques- 
tion of ealeulation to the offissr to whom wa 
propas8 to remit this matter, 


(1) (1808) 15 Ves, 439; 88 Е. В. 817 at p. 820; 
10R.R.94 ^. 
(2) (1854) 20'Beav, 219; 52 E. Е, 587; 102 B. 
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It ig nesessary firat to ascertain the ineome 
of the properties year by year from the date 
when defendant No, 1 became the Karta of 
the joint family, that is to say, from 8th 
Sawan 1283, Now, the inoome falls under 
six different heads, (1) Дегай, (2) Kalam 
Bag, (3) Jalkar, (4) Kharor, (5) Nagdt, (6). 
Bhawlt, So far as zeratt lands are sonserned, 
we are satisfied that there are 132 bighas in 
the possession of the family and not 128 
bighas as found by tle learned Sabordinate 
Judge. Weare, however, not prepared to 
dissent from the learned Subordinate Judge 
that Rs. 20 per bigha ів the probable gross 
income per year from the zeratí lands. 1а 
order fo ascertain the net inaomo there must 
bea dedustion of опе third for eosts of 
eultivation. S» far as kalam bag, jalkar 
and kharor ara aonserned, we ascapt the 
figures given by the learned Subordinate 
Judge, | 

We now some to the ineome of the nagdi 
lands. The properties yielding nagd income 
are all set out at page 192 of the paper book 
and the offiser muat aseertain the rent re: 
sovered by the family frorh these properties 
from the date of their respeotive acquisitions. 
The defendant No. 1 has undertaken to pro- 
duce the khatzans of these properties and in 
ascertaining the nagd? income the offiser 
must proseed on the basis of the khattans. If 
defendant No. 1 does not produce the khatz- 
ans, then the plaintiff? evidenee on this 
point must be accepted, The offaer will be 
at liberty to examine one of the plaintiffs 
fur&her on this point. In order to assertain 
the net income there must be adeduation for 
Government revenue, sesses and sush eollea. 
tion charges ав may appear reasonable to the 
officer, There are two matters in this son- 
nestion whioh deserve special mention. It 
appears that the family was in розаеввіоп of a 
lease hold interest in Touji Nos. 35l and 354 
from 1293—12?7 of which the yearly profit, 
aesording to defendant No, 1, was batween 
Rs. 800 and R:.1,000 per year. Mr. Susil 
Madhab Mullisk argued that in taking the 
aosounts the Court ought to take note of the 
profits whieh aserned to the family from this 
leasshold property. But we ага satisfied 
that this ought not to bedone, as the whole 
of it was utilised by the Karta for the 
aequisition of one of the admitted joint family 
properties, The с зер, therefore, will not 
eredit the family in the taking of the aseountg 
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with the profits derived from Touji Nos, 351 
and 345 from 1293 to 1297. The other 
matter whish we desire to note is this: It 
appears that the family leased out to Dholi 
faotory the properties whioh they had pur- 
ehased on the 4th July 1897, for whieh the 
‚ faetory paid to the family Rs, 1,439 net. 
These properties are Items Nos, 5 and 6 set out 
in sehedule І of the Commissioner's report 
(See page 1:2). It is admitted that the 
plaintiffs have reseived their proportionate 


share of the rent paid by the faetory for some. 


years, In taking the accounts the ове will 
sredit the joint family with the rent paid 
by the fastory during the years, if any, in 
whieh the plaintiffs did not reseive their 
share of the rent. 

We now some to the question of the 
bhawli rent, and, in dealing with this ques. 
tion, we are only eonaerned with Nonphara 
whieh was aequired by the family on the 
27th May 1897.. Weare satisfied that the 
family has 35 bíghas of bhawlt lands in 
this Mouza and that the income derivable 
from these lands may safely be ealeulated at 
Rs. 20 per Ира, An the family would 
probably be entitled to half the produce, 
the officer, in taking the aesounts, must 
eredit the family with Rs. 350 рег 
year under this head from 27th May 
1897, 

The next question whish we must sonsider 
is, was there a money-lending business of 
the joint family? The plaintifs assert in 
the plaint that there was sueh а business 
and that they are entitled to an aesount 
of the profita of that business The defend. 
ants not only do not deny in the written 
statement that there was sueh а business, 
but, in our view, they expressly admit it, 
Thus, i in the 9th paragrapb, they say that their 
monetary transastions are wholly separate 
from the plaintiffs. Inthe 15th paragraph 
they deny that the outstandings in cash and 
kind are joint, but they do not deny in the 
written statement that there were outstand- 
ings to whieh they were entitled. Inthe 23rd 
paragraph they say that the amount of ont- 
standings in eash and in kind, as stated by the 
А plaintiffe, i is wrong, insorreot and imaginary 
and very mush exaggerated and that no 
item of the outstandings relates to the time 

. before the partition alluded to above.” 
The partition referred to in this paragraph 
is a partition which the defendants allege 
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in the written statement to have taken place 
between the partier, and their aontention in 
the 23rd paragraph is that their money- 
lending business eommeneed after the parti- 
tion whieh they allege in the written state- 
ment, That partition has been digbelieved by 
the Court, In my view, the defendants have 
admitted in the written statement that they 
have a money: lending business, though they 
have denied, having regard to their case 
that there was & eomplete partition between 
them and the plaintiffs in Aghen 1305, 
that the plaintiffs have any share in that 
money-lending business or that the extent 
of the business stated by the plaintiffs is 
sorrest. The only other matter whieh I 
ought to refer to in this eonneetion is that 
the Commissioner has some to the sonslusion 
that there is a money-lending business in 
the family. Having regard to the pleadings 
in the ease and the evidenes to whieh the 
Commissioner refers and the finding of the 
learned Commissioner, there san be no doubt 
whatever that the defendant as the Karta 
of the family earried on a money-lending 
business with joint family funds in his hands. 

The defendant's ease as to partition in 
*Aghan 1805 having failed, it must be held 
that the plaintiffs are entitled to a share in 
the money lending business as part of the 
joint family properties, But having regard 
to tpe attitude taken up by the defendants, 
it is plainly impossible to determine what 
the value of that business is, In these sir- 
sumetanoes the only reasonable way of deal. 
ing with this matter would be to assume 
that the defendant, as the Karta of the joint 
family, must have invested the net ірвоше 
derivable from the properties less the өх. 
penditure in each year, in the money- lending 
business and to sharge the defendant No. 1 
with interest at sush arate as in the opinion 
of tbe Court fairly represents the profits 
usually made by the employment of money 
in sueh a business. Burdick v. Garrick (3). 
We direot the officer to whom we propose to 
remit this matter to ealcalate interest at the 
rate of 6 per oent. per annum on the net 
income derived from the joint family pro- 
perties less the joint family expenditure eaoh 
year, 

The last point is as to the expenditure 
of the joint family, The defendant himself 
A (1870) 6 Ch. 288; 89 І, J. Oh. 869; 18 W. R, 
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saya that the family expenses amount to 
Ha. 1,200, per year. We accept this figure. 
Then the expenses ineurred for marriages in 
the family and for buying properties mnat be 
taken into assount. But with regard to Janta 
an exception must be made, It will appear 
‚ on referenes to the evidense of Parmeshvar 
Dubey that the sonsideration for the oon- 
veyanee of this property was the debt due 
by the owners of that property to the joint 
family. The original advanee was made by 
the father of the defendant No, 1, and Par- 
meshvar himself says that he advansed to 
the owners of thia property all the profits 
whieh the family derived from the lease- 
hold interest in Touji Nos, 351 and 354 from 
1298 to 1297, We hold that in taking the 
aesounts the eonsideration for the aequi- 
sition of Janta will not be taken note of. 
With the eonsent of the parties we remit 
this matter to the learned Deputy Registrar 
of this Court and direst him, after hearing 
the parties and taking aueh svidense as is 
певеввагу, to prepare an aseount of the insome 
and expenditure of the joint family for every 
year from the date the defendant No. el 
besame the Karta of the joint family up to 
the date of his signing the report. He will 
report to us, what on the taking of these 
&osounts, are the savings effested from 
the ineome of the joint family propéttier, 
allowing interest at the rate of 6 per sent, 
per annum throughout on the net insome 
derived from the joint family properties 
leas the expenditure in eash year. He will 
proseed with this enquiry with all eonvenient 
speed and will have power to take our dires- 
tions if any diffieulty arises. 
. There only remains the question of debts 
inourred by ће plaintiffs, Mr, Susil Madhab 
Mulliek urges that as these debts were 
ineurred for maintaining themselves and for 
meeting marriage and sradh expenses, they 
should some ont of the entire estate before 
the estate вап be partitioned between the 
members of the joint family. We do not 
admit that the plaintiffa were entitled to 
pledge the oredit of the joint family prop- 
erties for the purpose of maintaining them- 
solves. They aannot, by merely walking out 
of the family, throw an unnesessary burden 
on the joint family properties But they 
are entitled to the expenses inourred for 
arriages and sradhs, and we direst the 
'm rned Deputy Registrar to enquire and 
deon 
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report as to what is the total sum of money 
due by the plaintiffs in respeet of loans 
insurred by them for meeting the expenses 
of marriages and sradhs. 

Let this ease be put up before us for 
final disposal as soon as the report of the 
learned Deputy Registrar is ready, when 
we will eonsider the question of eosta. 

Ross, J.—1 agree. 

*  Qrder accordingly. 
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When & Survey Officer, acting under the autho- 
rity of the Madras Surveys and Boundaries Асі, 
decides a boundary dispute between the owners 
of two villages, his decision becomes final under 
section 25 of that Aot if not appealed against by 
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months. [ p. 89, col. 2.] 
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Nos. 47 to 75 of 1915, preferred respestivaly 
against the deerees of the Court of the Prinei- 
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Suits Nos, 621 to 631, 683 to 644 and 647 to 
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Mesers, T. Rangachariar, R. Kuppaswamt 
Atyar, V, Patiabhirama Atyar and В, Srinivasa 
Atyangar, for ths Appellants. 

Messrs. L. A. Govtadaraghava Atyar, О, V. 
Ananthakrishna Aiyar, Р. 8. Narayanaspsams 
Atyar, К. N. Kumaraswamt Adyar and Т. М. 
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JUDGMENT, 
Spuncer, J.— These suits were brought in 
gjestment and arose out of a boundary 
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dispute between the Mahajansms of Sarvaman- 
yam. village of Kalanivasal and the rytats of 
Sekkalakottai, a village in the Zemindari 
estate of Sivaganga. . The plaintiff is the 
holder of a permanent cowle (Exhibit D), 
from the lessees of Sivaganga estate, over 
150 kurukkams of land in this village. The 
defendants Nos. 1 to 8 are lessees of the 
Sivaganga estate under a lease from a 
former Zemindar whisk has now expired, 
They granted the plaintiff's cowle but have 
now ne interest in these proceedings. 
Defendants Nos. 6 to 9 in tbe main appeal 
(Second Appeal No, 1759 of 1916) own the 
Dbarmasanam village of  Kalanivasal, by 
virtue of a eopperplate grant of the year 1710 
from the eighth Rajah of Ramnad. The 
defendants other than the fourth defendant are 
the: eighth Karai Vallambaras of Kottaiyur 
who elaim а title by a sonveyanee of 1883 
from certain temple trustees, who themselves 
derived their title by transfer from the holder 
of acowle, dated 1866, from Ranee Katma 
Naehiar; who' was: a Zemindarani of 
Sivaganga between 1863 and 1977 and had 
the survey of Eluvankottai Taluk made by 
Mr. Gompertz, a Deputy Commissioner of 
Survey. The rest of the defendants -are 
persons who are alleged by the plaintiff to 
have irespassed on the guit laude, built 
honses and raised gardens under titles derived 
from опе or other of the above parties; The 
Prineiple District Munsif of Sivaganga 
dismissed all the suits, The District Judge, 
finding that the landa in suit never formed 
part of Kalanivasal but all along belonged to 
Sekkalakottai and that possession followed 
title, deereed some of the suita in full, and 
others in part, The points that arise for 
consideration in sesond appeal aro 

.(1) Whether on the correst. sonstrustion 
of the original grant (Exhibit 1) by itself or 
as interpreted by the тоғ пата of 1818, the 

guit lands are included in, or exoluded from 
the inam village of Kalanivasal ; 

(2) Whether the Inam Commissioner's 
deeision in 1865 is binding on the parties to 
this suit and deoisive of the questions of title 
involved,; 

(8) Whether the desision of the Deputy 
Superintendent of Survey, Mr. Gompertz, in 
1876 is eonolusive against the Zamindar and 
tke plaintiff wlio elaima under him, and 
whather acocrding to that desision the lands 
in dispute belong to Kalanivasal, 

2 Yon *. 
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Exhibit I, in sommon with similar anaient 
grants, does not pretend to give a definite 
description of the boundary line confining the 
estate that was granted on every side, la 
1710, land was of less value than itis now 
and boundaries were consequently more rough 


‘and ready than the needs of the present 


century demand, Certain boundaries are 
mentioned in Exhibit 1 as lying on eaeh of 
the four sides of the inam. On the eastern 
and southern sides, whish.are the important 
boundaries for the purpose of the present 
dispute, only а singla landmark is mentioned 
for each aide. They are the: Sekkalai Urani 
on the east, and the Karai of the Karaikudi 
Kanomi on the south, Both of these isolated 
landmarks oan be losated with some degree 
of aertainty but on the way in whish the line 
is drawn to connect them dependsthe whole 
question whether the lands in dispute fall 
inside or outside the ¢nam, The Distrist 
Judge was in errorin drawing a straight 
line between the above said landmarks and 
in making dedustions on the hypothesis that 
the line ran straight from one to the other. 
It should have been obvious to him, if he had 
feflasted, that this prosedura of drawing 
straight lines from point to point must result 
in the enelosed area ending in points in 
the direstion of eaoh of the four quarters of 
the gsompass, whereas the  evidenae of 
enjoyment shows that the boundary did not 
run in such straight lines. If the Distrist 
Judge had drawn lines direstly from west to 
east through the landmarks mentioned as 
pointa on the northern and southern 
boundaries, and lines direetly from north to 
south through the landmarks on the eastern 
and western boundaries, he would probably 
have arrived nearer to a sorrest solution; but 
thia procedure would result in fhe inalusion 
not only of the whole of the disputed area 
but also в large alioe of what are admittedly 
Z ymihdari lands. The original copperplate 
thu: aontains no proof in favour of the 
plaintiff's contention that the suit lands were 
exeluded from the grant. 

The razinama of 1813 purported to be an 
arrangement between the Vallambars of 
Kottaiyur and the Dharmasanam Mahaja- 
nams of Kalanivasal, It was written on a 
eadjan doaument whioh the Ijam Commis- 
sioner  rejeoted as not genuine. * The 
Ziemindar was not а party to it and although 
there is & statement in Exhibit 4 that four 
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boundary, it is olear from the judgment of 
the District Munsif, who himself made а 
lcealiinspeation, that.the identity of those 
stones cannot be asserteined at the present 
dey. The statement made by the ¢namdars'of 
Kalanivaral iu 1662 at ‘Бе inam enquiry held 
by Mr. Taylor, whioh refers to the deoieion 
of 1213 and, as the District Judge observes, 
ro-affirmed that deoision, whatever its terms 
were, deseribed the eastern boundary as 
running west of the western ridge of 
Umbslam Kollai of Perishi Urani and running 
south to the north east of  Kolluthunni 
Kaduvetty Sekkattayan Punjai and thense 
south-east to the Karaikudi road running 
south to north”, 

In translating and applying this desorip- 
tion, the ` District Judge bas omitted the 
words “south-east” and he differa from the 
Munsif, who went over the ground, on the quet» 
tion whother the Karaikadi road is that- run- 
ning from Karaikudi to Kanadukathan or the 
sart trask from Keraikndi to Kottaiyur. The 
losation of the Sekkatayan Punja is also a 
matter of eonsiderable diffioulty. The result is 
that the plaintiff's title is not established by* 
Exhibit J, or by what followed that grant, 

The Bevond question relates to the effect of 
the evtries іо the [nam Register. The 
compilation of the Inam Register bas. heen 
deseribed by the Privy Council in drunachel. 
lam Ohetty v. Venkatachalapatht Guruswami- 
gal (1) as а great aot of State and the 
statements contained therein as earrying 
great weight on questions of history and 
tenure of lands. Ваё when the matter in 
issueis a matter of the boundary between an 
inamdar and his neighbour, it is clearly laid 
down by Madras Aet Vill of 1869 that the 
title-deed shall not be deemed to affeot the 
interésts of any. person other than the tnam- 
holder. 

Accordingly all title-deeds, inoluding that 
issued to the predessssore of these znamdar 
defendants, which is Exhibit LX XXVIII, 
mention the area but not the boundaries of 
the inam. So it was held in Olheruhuri 
Venkanna v. Mantravatht Lakehmt Narayana 


(1) 58 Ind. Cas. 2°8; 43 M, 253; 10 L. W. 642; 
87 M. L. J. 460; "(1919 M. W. N. 850; ЛТА. b. J. 
1007; 26 M. L. T. 470; 24 O. W. N. 249; 46 I. A. 204; 
22 Bom, L, В, 467;.2 у, P, L, R, (р, С.) 10 {Р, 0) 
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Sastrulu (2) and Vissappa v. Ramajogt (3) 
that the Inam Commiesioner’s desision was 
not eonolusive evidence of the title of the 
person to whom he granted а certificate, 
Whatever value the decision of the Inam 
Deputy Collector, Sudarsana Row, might , 
have possessed ав an award of an offiser upon 
a dispute in which both the parties in eon. 
troversy submitted their claims to him for 
adjudisation, it is of eno practical value as 
settling the boundaries batween the two 
villages, Kalanivasal and Sekkalakotiai, 
because he resognised the alaim of Kalani» 
vasal to two plota B and G, which lay east of 
the eastern boundary cf that village as aliga» 
ed by him. 

On the third point, I feel no doubt that 
the Distrist Judge was wrong in disearding 
Mr. Gompertz’s award as void and made 
without jurisdiction. 

The deeision was one passed by a Survey 
Offieer asting under the authority of Ast 
XXVIII of 1860, aud under seation 25 of 
that Ast, it besame final if not appealed 
against by iostituting a suit in a Civil Court 
within two mon hs. The fast that the funds 
for the survey of the Zemindari were far- 
nished from the coffers of the estate will not, 
as the Judge supposes, reduso the authority 
of an offiser who is empowered by Govern- 
ment to ast under the Ast to -the level 
of a private surveyor :employed by tha 
Zemindarini, It is idle for the Zemindar or 
those elaiming under him to pretend igno- 
гапое of the deaision when Mr Gompertz 
undertook the work at the instaneg of the 
proprietrix, and when, as notiesd by the 
Distria&  Munsif, there is evidenes, that 
desisions were being regularly eommunisated 
to the Zemindarini's agent and when the 
deeision itself aontains а` note by the Dapnty 
Superintendent that the boundaries was shown 
to the parties. Although "Mr. Gomperiz was 
asked by the Zamindarini in Exhibit ТТТ 
not to demareate alienated'villages, it is elear 
that she wished to have the external bound. 
aries of her own estate villages surveyed, and 
thisis suoh a boundary. It is unprofitable 
to speeulate at this distanee of time whether 
the evidence was resorded by Mr. Gompertz 
himself or whether his subordinate surveyor 
took some of it, The award is on the re- 


(2) 2 M. H. O. R. 327. 
(8) 2 M. Н. 0, R. 941 
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sord and it speaks for itself. The Judge 
does not explain his reasons for thinking that 
the award is at varianse with the sketeh and 
is "vague, ambiguous and unworkable,” The 
Distriet Munaif was able to follow the line 
. given in Mr, Gompertz’s sketoh (Exhibit II) 
on the ground, ав he says in his judgment 
that there are definite marks to guide one in 
relaying it with tolerable sertainty. From a 
somparisonof Exhibite IT, whieh shows the 
boundary line as running for some distanse 
Along the Karaikndi shannel, with the 
Commissioner's map, Exhibit XV, the sor. 
reet eourse would appear to be to join the 
points ВІ, B2, B3, B4, B5, in the latter 
map, and the sorreetness of this is eonfirmed 
by the Commissioner's note that Ві was the 
spot where a demareation stone was said to 
have onse existed. 

"But the Distrist Munsif, on going over the 
ground, found that starting from the Peyadi 
stone, whieh is one of the boundary marks 
mentioned on the southern boundary in the 
inamdar!'s statements of Fasli 1272 (Exhibit 
LXVII), and aligning it with the theodolite 
stone in the sorner of the Nasndavanam on 
the bank of the Karaikudi Kanmoi, he got the 
same angle with the meridian as that given 
in Mr. Gomperiz!s aketoh for the line running 
from said Kanmoi to the west of Sekkalai Urani, 
Having found that Exhibit ів binding on 
the parties, we cannot, in dealing with these 
seaond appeals, go into any of the questions of 
fast whish affest the applieation of that desi- 
sion to the features of the ground in dispute, 

I think that all the sesond. appeals, 
except Seeond Appeals Nos, 1770, 1772 and 
1774, should be allowed with sosts of the 
Mahajanam defendants throughont and that 
‘those three appeals, whish relate to sites east 
of Mr, Gompertz’s boundary line,as defined by 
ithe District Munsif, should be dismissed with 
plaintiff's aoste throughout, aosepting the 
Distriet Judge's finding in these oases that 
‘the defendants failed to prove adverse posses- 
sion for the statutory period, and that the 
memoranda ‘of objestions should be dismissed 
without sosts. Sesond Appeal No. 1760 will 
be allowed in part and dismissed in part, 
ieaeh party bearing his own sosts, 

Sapasiva Aryan, J.—I agree with the judg- 
-ment just now pronouneed by my learned 
brother, As the oase was strenuously argued 
on both sides for several dayə, I shall add 
something in my own words. 
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Mr. Gompertz in Exhibit II «learly desid- 
ed and purported to deside a boundary 
dispute between the owners of the two 
villages of Dharmasanam Kalanivasal and 
Ayan Sekkalakottai, in  pursuanse of 
sestion 25 of Aot XXVIII of 1860, (See 
eolumn 6 of Exhibit 1I where that seetion 
is quoted and solumns 2, 5, and 7 whioh are 
headed “date of desision,” "abstraet of 
evidence and grounds of decision," and "desi. 
Bion") The argument of Mr, L, A. Govinda- 
raghava Aiyar that it is not a deeision was 
based on the fast that the words “report of 
boundary dispute" oseur in the beginning of 
Exhibit If, I am unable to aseept this 
eontention. It might. be also a report of the 
dispute, but it is undoubtedly and mainly the 
desision on the dispute. (The report of а 
ease contains usually the desision also.) 
The eontention (aesepted by the Distriot Judge) 
that the Zemindarini was nota party to the 
dispute, ia wholly against the doeumentary 
evidense, whose genuineness was not disputed, 
The Distriet Judge has clearly misconstrued 
that evidense, when he eonsluded that the 
rights and interests of the Zemindarini in the 


* boundary ease between her Ayan village of 


Sekkalakottai and the Dharmasanam village 
of Kalanivasal were not in dispute before 
the Survey Offiaer. The two villages them- 
melyes are mentioned in Exhibit 11 as the 
prinsipal parties to the ease. Seven persons 
‘of the Dharmasanam village are mentioned 
as sabsidiary parties representing all the 
interests in the lands of the Dharmasanam 
village, while four Karaigars of the Sekkala- 
kottai and the Zemindarini’s karnam are 
mentioned as subsidiary parties on the other 
side, representing evidently all the interesta in 
the lands of the other village. We should son- 
sider the substanee of these old transastions 
and jodgment (more than 40 years old) and 
should not indulge in metienlona eritieisms 
based on the mere letter, in arriving at the 
legal effeot of the Survey Officer's desision. 

The Distrist Judge, ignoring seetion 114 
of the Evidenee Aot and the illustration (в) 
thereto, which says “that judieial and 
official acts” may be presumed ёо 
"have been regularly performed," on 
no evidenae worth the name presumed, as 
regards a decision more than 40 years 
old, that Mr, Gompertz  oomrhitted 
all kinds of irregularities in arriving at 
his. déeision and henee his. deeision wes 
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of no legal validity. I am unable to agrea 
with this eonelusion of the Judge. Desisions 
of English Courts as regards the distinetion 
between Courts of Resord and other Courts 
have very little relevaney, in seonsidering 
the validity of judicial and offisial aetas of 
Indian Courts and offieers. 

It was next urged that the Old Survey Ast 
XXVIII of 1860, under whieh Mr. Gompertz 
purported to ast, did not give him juris. 
diction to settle the boundary disputes 
between the Dharmasanam village and the 
Zemindari village and that it is only Madras 
Ast IV of 1897, whish repealed Ast XXVIII 
1860, whish for the first time invested tbe 
Survey Offer with sush powers. (See 
seotion 17 of Aot V of 1897.) I am unable 
to aesept this contention either, . 

Mr. L. A. Govindaraghava Aiyar relied 
on the statement of objeets add reasons 
at the end of the Bill whieh afterwards 
besame Aet IV of 1897. (See Fort St. George 
Gareite, Supplement, dated 26th January 
1897.) Mr, Forbes, who was in eharge of 
the Bill, stated as follows :—' Advantage 
has at the same time been taken of the 
present opportunity to extend the appli-. 
eation of the law relating to survey 
and the settlement of boundary disputes 
to lands in the interior of permanently settled 
or other estates. This power has been 
‘held to be non-existent under the present 
law, and it is especially desirable that 
the provisions of this law should be appli- 
eable to lands eomprised in estates under 
the management of the Oourt of Wards. 
The want of this power has, in many 
'instanses, eaused sonsiderable insonvenienee 
‘to the efficient administration of sush estates 
and while the main objest of the present 
extension is to render it possible to inelude 
the estates of ineapaeitated owners, it із 
thought desirable also to empower Govern. 
ment to undertake the survey of any 
Zemindari trast: on the application of the 
proprietor or for other recorded reasons, Where 
the proprietor himself desires the survey 
he is rendered liable to defray the aoats, 
but in other aases it is provided thatthe 
eost shall be borne by Government unless 
otherwise laid down in any other enact 
nent." I do not think that the above 
opinion of Mr, Forbes supports Mr. L, A. 
Govindaraghava Aiyar's eontention, (I need 
hardly say that even if it does, it is 
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elearly not binding on па.) The faet that 
when Survey Offisers were governed by the 
old Aet of 1860, the Government usually 
entered into an agreement with the pro. 
prietor of an estate (whish was surveyed 
at his request) regarding the вові of the 
survey operations sondueted for his benefit 
his n) relevansy in the desision of the 
question, whether the Survey Ofiser had 
jurisdietion under Aet XXVIII of 1850 to 
settle the boundary line between two 
villages, espesially in а eaga where . the 
boundary line is not intended to demarsata 
the boundary betwen lands i» the interior 
of an estate. The jurisdistion is conferred 
on the offiser by seation 2 of the Aet 
whieh is as follows: “It shall be lawful 
for any Revenue Settlement Offiaer, whenever 
he may be of opinion that such demarca. 
tion is necessary for the prevention, or 
ad,ustments of disputes or sondusting a 
survey or settlement of land revenue, to 
fix the boundaries of estates or villages, фа» 
The preamble, no doubt, refers to “the 
identifisation of lands assessed to, or eg- 
empted from public retenue" аң one of 
the reasons for the enastmen& bat it also 
mentions the better definition and security 
of landed property " and "the prevention of 
eneroashments and disputes" as other reasons 
The only prerequisite, therefore, for the exer. 
eise of jurisdiotion ig that the offiser should 
be of opinion that aueh demarsation is 
nesessary, for the prevention of disputes 
ete, Even if Mr. Forbss is right tho 
boundary mark in this ease was not in- 
tended to draw the line batween two lands 
in the interior of an estate; but the ex. 
terior boundary of the Dharmasanam village 
whieh is outside the ostate and ig not 
part of the estate. Mr, Gompertz'a Survey 
did not purport to settle any dispute 
between suoh interiorly situated lands that 
is, he did not demareate any boundary 
line whose length lay within ihe interior 
of the permanently settled estate. The 
old Aat required an applieation from the 
proprietor, to enable the Survey Offiser to 
.demareate interior boundaries in an estate 
Seetion 17 (1) (b) of the new Aet enabled 


-the losal Government (and under elause 


(2), the Board of Revenue with delegated 
powers from the losal Government) to make 
the Survey, even without suoh an applica. 
tion, Again, while the old Ast made no 
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provision for the recovery of the o:sts of 
survey from the estate and henee an agree- 
mént had to be entered into with the pro- 
prietor, section 19 of the new Aet enables 
the Government ёо recover the вові, as 
if it. were an arrear of land revenue, even 
without àn agreement, provided there was 
an application in writing. The Aot of 1897 
thus gave certain further powers tothe Gov. 
ertiment, but I.am ynable to see that that 
sireumstance obliges’ na to interpret section 
2 of the Aaet,as not conferring jurisdiotion 
on а Survey Offiser to demarente avy 
boundary lines, if, in Lis opinion, it would 
prevent disputes, notwithstanding that the 
words cf the sestion in their natural sense 
expressly give sush jurisdiation, especially 
where agin this oase be was asked to 
do- во, by an interested party, The Survey 
Offeer’s’ jurisdistion being thus established, 
seotion 25 of the Ast applies and no suit 
having been brought within two months 
to Rave his desision set aside, it became 
final. I am unable toagreo with the learned 
Distrist Judge that instead of presuming 
the regularity of the decision, thé. defend: 
ants should prove positively after this 
length of time that the Survey Offiser 
eonformed with all the preliminary form- 
alities, such as ealling upon the owners 
of the lands, eto., (see seotion 3 of the 
Ast, eta.) before he gave his decision. 
І agree; with my learned brother that the 
Survey Offiser's desision demarcated the 
boundary, as laid down by the District 
Munsif in Exhibit I, namely, from the 
Nandeveanam theodilite stone B to the point 
ВЗ, which was the south-eastern вогпег 
of the old Punja land mentioned in 
Exhibit 11, and then proeeeded northwards, 

Tle Distriet Munsif, however, for reasons 
whieh I eannot fellow, held that the deeision, 
Exhibit IX was binding on neither side. 
1 differ from both the Diatriot Munsif aid 
the District Judge ‘on this point and І 
aesept that desision as conclusive against 
both parties, I might add that if the 
Survey: Officer’s decision is ignored and 
we were entitled io go into the evidence, 
I would be inolined to find, ос а sonstrustion 
of tbe boundaries given in 1862-63 in the 
inam statement, Exhibit LXVIJ, as those 
agreed upon in the 1813 raginama, 
that the Dharmasanam boundary went up 
to the Kottaiyur-Karaikkudi big path, on 
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the east, near Bl and _inoluded all the sites 
іп diepute. The werd "south east” has been 
omitted by the Distriet Judge in ‘setting 
out the boundaries aegording' to Exhíbit 
LXVII, god] his : finding that the big pafh 
mentioned ` 16 ‘as ‘the eastern boundary 
and as ania north ‘to south is not the 
Kottaiyur patb; but the far western big road 
is wholly against the déseription of -the 
boundaries found in the doeument. 


The result is that these suite, whish 
relate to the aites  weat of the line 
B.B3 in the Court plan, Exbibit T, have 
to be dismissed, and the second appeals i in 
those suits Fave to be allowed with costs 
of the Mahajanam defendants throughout, 
The decrees in the plaintifi’s favour in the 
suits whish relate to the sites marked 16, 
18 and 20 in the plan, whieh sitea lie 
east of the above line, are confirmed, and 
namely, Nos, 1770, 
1779 and 1774, are dismissed with довів of 
the plaintiff and ` Sesond Appeal No. 
1760 is allowed in part (as regards Ms 
site, west of the line) and dismissed 
regards the portions east of the line. The 
parties will bear their own costs in this 
ease throughout. - 

Before dismissing these seoond. appeals, 
I omitted to notise one contention of the 
appellante, namely, that  the- plaintiff's 
lessors (the Sivaganga estate lessees) having 
lost title by the expiry of their lease 
{егт during the pendeney of these sesond 
appeale, the plaintiff aleo lost title duricg 
the eourso of the second appeals and these 


'sesond appeals al:o have, therefore, to be 


allowed. We have, in second appeal, 
desl mainly with the eorreotness of the 
lower Appellate Courts desision} ‘when it 
was pronouneed, and we have been further 
told that the ` sub lease to plaintiff has 
been ratified by the Zemindar’s managers, 
This contention i ів, therefore, rejeoted. 


Memoranda of objections have been filed 
by the plaintiff in all the oases but pressed in 


. four oases, namely, Nos. 1759, 1762, 17:2 and 


1787. In these it is eontended that deerees 
for mesre profits should have been given and 
that the tenants ought not to hgve been 
allowed to remove the fixtures in 
some aces. There ean be ro doubt (lat 
the tenants put up the fixtures in the 
bona fide belief that they were .entitled :to 
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enjoy the sites in perpetuity. Farther the 
plaintiff's title itself to the sites has been 
found against in these cases. The memo. 
randa of objestions filed by the plaintiff 
have to be dismissed, on this short ground 
that the plaintiff oan have vo right tothe 


‘fixtures orto olaim mesne profits when he was 


not entitled to the sites themselves, or on 
the ' ground that the defendants had bona fide 
belief ^in their title, In the suits out of 
whieh the four  sesond appeals already 
mentioned arose, the lower Oourt’s disere- 
tion, either to order future mesne profits 
or to refer the plaintiff to separate suits, 
has not been shown to be wrongly exeroised 
and the memoranda in them are also dis- 
missed and no order ів made as to oosts 
in ihe memoranda of objections, à 
M. C. P. 
All Appeals, except Nos. 1770, 1772 
and 1774, allowed, 


BOMBAY HIGH COURT. 
Finest Оңуп, APPEAL, No. 195 or 1919 
November 20, 1520. | 
Fresent :—Sir Norman Masleod, Kr., Chief 
Justiae, aud Mr. Justice Shah. 


VITHAL RAMOHANDRA GULWADI— 


PLAINTIFF-— ÀPPELLANT 
Ie . versus | 
RAGHaVENDRA RAMRAO BAINDUR— 
DEFER DANT-—RESPONDERT, 
Judicial Officers’ Protection Act (XVII of 1860), 
в. 1—Subordinate Judge dealing with Pleader's conduct 
in a case, whether acting judicially. 


Defendant, a Subordinate Judge, celled upon 
plaintiff, а Pleader, to withdraw certain allegations 
made by him in an application and to apologise to 
the former. Plaintiff refused to do this. Defend. 
ant, thereupon, served a notice upon plaintiff and 
algo reported the matter to the District Judge. 
Plaintiff suéd defendant for damages for alleged 
defamatory statements contained in the notice and 
report: 

Held, that the defendant was protected by the 
provisions of section 1 of the. Judicial Officers’ 
Protection Act, and that the suit, therefore, was not 
maintainable. [p. 94, col. 1.] 

First appeal from a decision of the 
District Judge, ~-Bijapur, in Civil Suit 


. No. 3 of 1918, 


Mr. Tyabji (with him Messrs. G, P. Mur- 
deshwar and V. R. Strur), for the Appellant. 

Mr. 8. S. Patkar, Government Plesder, 
for the Respondent, 

JUDGMENT, 

Macaron, C. J.—This is an appeal from the 
degision of the Distrist Judgeof Bijapur in a 
suit filed by the plaintiif,a Pleader of Bagalkot, 
against Mr. Raghvendrà Ramrao Baindur, 
an Additional Subordinate Judge of Bagalkot, 
claiming damages for libel contained in two 
dosumente, (1) а notise dated the 4th 
Ostober 1916, and (2) an order dated the 
27th November916. Тһе defendant pleaded 
that be was proteated by Aot XVIII of 
1850, in that the aata complained of were 
done by him in diseharge of his judicial 
duty. Both the dosumenta somplained of 
were written by the. defendant and served 
on the plaintiff, owing to an unfortunate 
differenoe of opinion whioh had arisen 
between the plaintiff and. the defendant in 
the sourse of a suit in whioh the plaintiff 
was asting as a Pleader, for one of the 
parties. The defendant objeated to the 
conduct of the plaintiff aeting as such 


.Pleader and ealled upon him to apologise, 


The plaintiff did not apologise, and in eon. 
sequence of his refueal the defendant 
addressed a further sommunieation to the 
District Judge whish is the subjest-matter 
of the other snit filed by the plaintiff 
against the defendant. It has been argued, 
as it was argued in the lower Court, that 
these written eommunisations made by tho 
defendant to the plaintiff and to the District 
Judge respeatively were not madein tho 
diseharge of the defendant's jndisial duty, 
The argument seems to be that the duties 
of a Judge are of various kinds, He has 
to hear oases between contesting parties, 
and it is only when acting in that way 
that he is acting judieially, or asting in 
discharge of his judieial duties, but if hé 
is sonsidering the eondust of the Pleaders 
who appear before him, he is not aeting 
in disobarge of his judicial duty, and that, 
therefore, he is not protested by Aet 
XVIII of 180, I do not think thatthe 
Aet oan be read in that way. It seems 
to me beyond all donbt that the Judge 
in dealing with the sondust of the Pleader 
was certainly acting in discharge of his 
judicial ашу, and he is, therefore, pro. 


_ tected from апу» liability to be sued ina 
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Civil Court, It-may be that under the 
protection of the Ast the Judge may be 
so foolish or so rash as to exeeed the 
limits of propriety and gratify his own 
spite against the person involved. Bnt it 
is diffieult to believe that any Judge would 
be guilty of sueh impropriety, and there 
is no reason whatever to believe that the 
defendant in this ease has been guilty of 
such an impropriety.” Even if it were 
assumed that he had heen, he is protected 
by the Aot, and the remedy for the oom- 


plainant would be to report the matter to. 


a, higher anthority, I think, therefore, the 
District Judge eame to the right eonelusio», 
when he held that the defendant was 
protested by the Judicial Officers’ Protea- 
tion Ast XVIII of 1850, and the appeal 
must be dismissed with возів, 

Suit No. 1 of 1918, in whioh Appeal 
No. 170 of 1919 was filed, was based on 
the report whioh was made by the defend. 
ant to the District Judge with regard to 
the plaintiffs eonduot. The suit was dis- 
missed for the same reasons as the other 
suit was dismisséd. It seems perfectly 
.elear to me that it was rightly dismissed, 
as the defendant reporting the sonduat of 
the plaintiff to the District Judge 
aeting.in diasharge of his judicial duty. 
That appeal, therelane, will also be dismissed 
with eosts, - 7 , 

'Smagm,J.—I agree. In both these oases 
the asta attributed to the defendant were 
done by him in the diseharge of his judisial 
duty, and the defendant was  aoting 
judieially. I до not feel any doubt whatever 
oh'that point, That is а somplete answer to 
he! suits filed by the plaintiff under Aet 
XVIII of 1850. 


Appeal dismissed, 


` mainder of which belonged to the plaintiffs, 
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OALCUTTA HIGH СОСЕТ. . 
ÀPPRAL FROM APPELLATE DEOREE No. 1568 
or 1918, 
June 2, 1920. 

Present :—Sir Asutosh Mookerjee, Kr., 
Aasting Chief Justice, and Justioo Sir 
Ernest Fleteher, KT. 

GOSTA BEHARI PRAMANIOK AND OTHERS 

(—PLAINTIFFA—-ÀPPELLANIE 


, veraus 
ATAR SUNDARI DASI—DEFENDiNT— 


RESPONDENT, 

Contribution —Liability for contribution of daughters 
succeeding to the estate of their father, whether joint 
and several—Liability, if charge on ^ daughter's 
share—- Interest of one daughter vesting by surrivcr- 
ship in another, effect of. 


The defendant and her sister, as heirs of their 
father, inherited a portion of а puini, the re- 
- Under 
the terms of the putni lease, certain sums had to 
be paid into the Collectorate by the putnidars. The 
plaintiffs paid the whole of the amount so due, 
and after such payment one of the sisters died 
and her share vested in the defendant by survivor- 
ship. The plaintiffs instituted the present suit for 
contribution to recover the whole of the sum paid 
in, excess of their own share from the defendant 


alone : 

Held, (1) that the liability of the defendant and 
her sister was not a joint and several liability, 
and, therefore, the whole of the sum paid by the 
plaintiffs in excess of their own share-could not be 
recovesed from the defendant.alone; [p. 96, col, 2.) 


(2) that .the amount which. was paid by the 
plaintiffs did поб become & charge on the share 
held by the defendant and her sister and was 
payable by them jointly, and not by each of them 
jointly and severally ; [p. 96, col, 1 

(8) that when the interest of her sister vested 
in the defendant by survivorship, the latter did not 
take it subject toa charge in favour of the plainte 
iffs, [p. 96, col. 1.] 

Appeal against a deeree of the District 
Judge, Murshidabad, dated the 10th May 
1918, affirming the deeree of the Munsif, First 
Court at Berhampur, dated the 26th of July 
1917. 


FAOTS appear from the judgment. 

Babu Bepin Ohandra Qose (with him Babu 
Santosh Kumar Pal,for Babu Debendra Narayan 
Bhatiachar,z), for the Appellants,—The liabi- 
lity to eontribution arises in respest of the 
$th share of the putni held by the father 
of the defendant. The defendant and her 
sister held the ith share of the putni ‘as 
heirs of their father. Hash of the daughtere 
of the original owner was, therefore, jointly 


and severally liable for what was payable in 
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tespeot of the share jointly held by them, 
The plaintiffs are thus entitled to resover 
the whole of the sum paid in excess of their 
own share fromthe defendant alone. Both 
the defendant and her sister were jointly and 
severally liable to pay what had to be paid 
under the putni sontrast in respest of the 
ith share of the putni held by their father. 
There is nothing to prevent me from realising 
the amount paid by me in exoeess from the 
defendant alone. 

. Dr. Dwarkanath Mitter (with him Babu 
Tarakeswar Pal Ohowdbury), for the Raspond- 
ent.—There із neither ргіпоіріе nor autho- 
rity in support of the contention of my learned 
friend, Daughters sueseeding to the estate 
of their father take jointly with a right of 
survivorship The daughters who take under 
вцул oiraumstanses oan, no doubt, divide the 
property for sonveniense of enjoyment, but 
cannot, thereby, create estates in severalty. If 
both the sisters had baen alive and а deeree 
were passed in the suit for eontribution making 
either of them jointly and severally liable, 
the result would have been that each of the 
two sisters would have become forthwith 
éntitled to sontribution from the other and 
the consequence would Ъз а multieiplisity of 
suits, The amount paid by the plaintiffs 
in respest of whish they seek eontribution 
did not besorne a eharge on the share of the 
puint held by the defendant and her sister 
and when the interest of her sister vested by 
survivorship in the defendant, she ввопоё be 
said to have taken it subjest to a sharge in 
favour of the plaintiffs. Under all these 
siraumstanoes, the decree of the lower Appel. 
late Court cannot be assailed. 

Babu Bapin Ohandra Ghose replied. 

JUDGMENT, 

MoozzRIEE, Aora, О. J.—Thia is ай appeal 
by the plaintiffs in a suit for eontribution, 
Plaintiffs and the father of the defendant 
were joint owners of a рн. The share of the 
plaintiffs was tbs, while the share 
held by the father of the defendant was ith. 
On the death of the father of the 
defendant, that share was taken by inherit. 
ange by the defendant and her sister. Under 
the terms of the putni lease, eertain sums 
had to be paid into the Collestorate by the 
kutnidars, The plaintiffs allege that they 
paid the whole amount due and are oonse- 
quently entitled to contribution in respeat of 
ihe sum paid in‘exeess of what was their 


legitimate share, A‘diffieulty has, however,’ 
been ereated by the death of the sister of the’ 
defendant sinoe the payment was made.’ 
The plaintiffs sontend that they are entitled 
to recover the whole of the sum paid in exaess 
of their own share from the defendant alone, 
This sontention has been negatived by both 
the Courts below. In our opinion there ean 
be no doubt as to the eorreetness of that 
deeision. Ы 

The defendant and her sister jointly held 
the ith share of the рийн. They enjoyed 
the inaome fromithat share presumably jointly, 
and they were jointly liable to pay what 
had to be paid under the putni oontrast in 
reapest of that share. But the sontention of 
the appellant is that each of the two sisters 
was jointly and severally liable to ‘рау the 
whole amount. There is no authority for 
this proposition, nor oan we discover any 
prineiple on whish the sontention oan be 
supported. 16 is wall settled that  wheré 
daughters of the same elass exist, exoept in 
Bombay, they all take jointly in the same 
manner as widows, with a right of survivor. 

eship. This was laid down by the Jadisial 
Committee in thesases of Aumitrtolall Bose v. 
Rajoneekant Mitter (1), Ohotay Lal v. Ohunnoo 
Lall (2) and Venkayyamma Qaru у. Venkatara- 
manayyamma Bahadur Qaru (8), It ів 
eontended, however, that the effest of 
this doetrine was to make eash of the 
daughters of the original owner jointly and 
severally liable for what was payable in 
respeet of the share, jointly held by them, 
It is well settled, however, that daughters 
who take under sush sireumstances ean 
divide the property for the greater eonveni. 
enee of enjoyment, but eannot thereby ereate 
estates in severalty whioh would be alienable 
or deseendible in a different manner [Gajas 
pathi Nilamani v. Gajapathi Radhamami (4), 
Kailash Ohandra Ohuckerbutty v, Kashi Ohandra 
Ohuokerbutty (5)]. To test the validity of 
the eontention of the appellants, let us assume 
that the suit for sontribution was brought 

(1) 2 X. A. 118; 15 B.L. К, (P. О.) 10; 23 W, R, 214 
8 Sar P, С. J. 430. 

(2) 61. A. 15;40. 744 (P.0.); 3 C. І, В. 465; 
8 Sar. P. О. J. 880; 8 Suth. P, О, J. 572; 8 Ind, Jur. 
175; 2 Ind. Deo. (x. s.) 478. 

(8) 29 I. A. 156; 4 Bom, І, Е, 657; 26 M. 678; 7 
0. W. №, l; 12 M. L, J. 299, 

(4) 41, A. 212; 1 M, 290 (Р, O.); 1 Ind. Jur, 589; 1 
C. 1, R. 97; 3 Sar. P. C, J. 758; 3 Suth. P. О, J. 366; 
1 Ind. Deo. (xN. s.) 198. 

(5) 24 0. 339; 12 Ind. Reo, (x, в.) 898, 
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at a time: when - both! the'sisters ‘wera alive; 
Оп what principle sould-a desrea have been 
elaimed by the plaintiffs, jointly against the 
two sisters, with liberty to exeeute: the deorse 
for the whole sum against either of them? 
It the desree had been drawn up in that 
form and had been exesated, the result would 
have been that each of the two sisters would 
have become forthwith entitled to eontribu. 
tion from the.other. n sueh sireumstances, 
no Court would have drawn up the deoree 
in that form, so as to lead to a sesond suit 
for oontribution between the sisters; the 
leeree would have specified the liability of 
each of the two sisters, There oan be no 
doubt that the liability in such sironmstances 
would have been a personal liability, It 
eannot further be seriously contended that 
the amount whish was paid by the plaintiffs 
besame a charge on the share held by the 
defendant and her sister; if the amount did 
not besome a sharge and was payable by them 
jointly and not by eash of them jointly and 
severally, the elaim put forward by the plaint. 
ifs eannot possibly be sustained, The essenee 
of the matter is that when the interest of one 
daughter vested by survivorship in the other 
daughter, she did not take it subjeot to а 
sharge in favour of the plaintiffs, The result 
is that the deeree of the Distrist Judge is 
sonfirmed and this appeal dismissed with conta, 
. FLETCHEB, J.—I agree. 
Appeal dismissed, 





BOMBAY HIGH COURT. 
Seconp Озү Appmac No, 945 or 1919, 
September 27, 1920, 

Present; —Sir Norman Maoleod, Kr., 

ı Ohief Justice, and Mr. Justice Fawaett. 
RAMANATH MULCHAND— 
DEFENDANT— ÁPPELLANT 

. wersus 
|? GAJANAN PANDURANG LIMAY H — 
PLAINTIEY——RASPONDERT., 
Civil Procedure Code (Act V of 1908), s. 181 


Execution of decree—Hwecuting Court, whathar. can 
question decree—Inherent power, , . 


' Whatever power an Executing Court has bo decide 
questions relating to the execution- of, &' decree, it 
has no power to deal with. the deored itself, It 
cannot, in the exercise of its inherent power, deal 
with the; question whether tho decree should stand 
or whether jt should be set aside on any of the 
grounds on which в decree can be set aside. 


* 


Sesond appeal from a deeision of the 
Distriot Judge, Sholapur, in Appeal No. 14 
of 1918, reversing the deoree passed by the 
Firat Olass Subordinate Judge at Sholapur, i in 
Darkhast No. 321 of 1917. t 

Mr. Р, B, Shingne, for the Aprellant. 

. JUDGMENT,—In this ease a deeree was 
passed on an award whieh the plaintiffs 
sought to ехвопќе, The Trial Court direated 
exeontion to proseed. In appeal this order 
was set aside, and the applieation for exeen- 
tion was rejested with aosts, on the ground 
that there was no real point of: difference 
between the parties on which а referense to 
arbitration sould be made. The learned 
Appellate Judge said: ` 
' “The ease having eome before me in appeal, 
I am in a position to treat this deoree 
passed without. jurisdietion as inoperative 
and to exeroiss the inherent powers of the 
Court under gestion 151 of the Civil Pro- 
sedure Code and to refuse to the deoree- 
holder the relief which he is seeking by 
way of exesution, Had the ease some to 
my notiee in any other way, l would have 
made a referense to their Lordships under 
seotion 115 of the Civil Prosedure Code to 
set aside the deoree passed upon the so- 
ealled award on the authority of Velchand ү, 
Liston (1).” 

. «n Ramchandra Govind Thoware v. Jajauia 
Ravji Parawat- (2) a very similar question 
arose, and the Court said: 

Whatever powers the Court had, to 
deside questions relating to ‘the exesution 
of the deoree, we are of орійіоп that it is 
perfeatly elear that the Court had no power 
to deal with the decree itself, The Court 


` exesuting the deoree eannot deal with the 


question whether the deeree should stand 
or whether it should bo;.set aside-on any 
of the grounds on whioh а dearee oan be set 
aside,” . 
. And it was farther held that seotion 
151 of the Oode did поё give the lower 
Appellate Oourt authority to interfere in the 
way itdid, "Therefore, this appeal must be 
allowed with aosta throughout, and the order. 
of the lower Court direeting exeeution to 
proseed restored. ' | 
Appeal allowed, 
.(1) 25 Ind, Cas, 371; 16 Bom. І. R. 517; 38 В. 638, 


(2) 69 Ind. Сав. 715; 22 Bom, І. 'R ab p 
1412; 46 В, 603, 


Yel LXII) 
JAGANNATA KHAN Y, BAJRANG РАВ AGARWALA. 
CALCUTTA HIGH. COURT, 
APPEAL FROM ArPELIATE Degree No, 1522 
or 1918. 
May 5, 1920, 
Present: — Mr. Justice Newbould and 
Mr, Justice Panton. 
JAGANNATH KHAN AND OTHERBS-— 
' DEFENDANTS- APPELLANTS 
cereus 
BAJRANG DAS AGARWALA— 
Prarntire—~RESPONDENT. 
Mortgage—Attesting witness— Scribe, when гет 
petent to prove enecution—Ividence .Act (I of 
1872), s. 68— Transfer of Property Act av of 1882), 
в. 59, 


A person who is present and witnesses the 
execution of a deed and whose name appears on 
it, though he is described therein merely as the 
writer of the deed, is а competent witness to 
prove the execution of the deed. 

Raj Narain Ghosh у. Abdur Rahim, 5 C.W. М, 
454, Dinamoyee Debi v. Bon Behari Kapur, 7 C. W. М. 
165, followed, 

The term “attesting witness” in section 68 of 
the Evidence Act has the same meaning as 
“attesting witness” in section 69 of the Transfer 
of Property Act, when the question is as to proof 
‘of a mortgage. 


Appeal against the deeree of the District. 
Judge, Rangpur, dated May 23rd, 1918, 
reversing the deoree of the Subordinate Judge 
of that district, dated April 17th, 1520, 

Вара Tarakessur Pal Ohaudhury, for the 
Appellants. > 

Babu Mohini Mohan Ohakravarty, for| the 
Respondents. 


JUDGMENT,-—This appeal arises out of a 
"suit ona mortgage- bond, 

The first Court gave the plaintiff a money- 
deeree only. 
gave him a mortgage deoree, 

The only point that arises in this ease is 
whether the mortgage bond was attested as 
required by section 59 of the Transfer of 
Property Aot. 

Aosording to the plaintiff'a oase, there were 
two attesting witnesses, Hawai Bashunia and 
Kali Nath Sirear. As to Hawai Bashunia, 

‘there is no dispate, He was present when 
„ре doaument was executed and signed as an 
attesting witness. Kali Nath Sirear was 
_the writer of the bond. Не signed the bond 
‚ in two places, but not in the place set apart 
for the signature of witnesses. It is found 
_by-the lower Appellate Oourt that he wrote 
his name ав a writer and nof as an attesting 
witness, but that he was present at the timo of 
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the exesution of the deed and aetually st w it, 
Whether this amounted to attestation within 
the meaning of seotion 59 of the Transfer of 
Property Ast, is a point on whioh different 
High Courts baye held differently. 

There are decisions of the Allahabad High 
Court and the Patna High Court in favour 
of the appellant in Badri Frasad v. Abdul 
Karim (1) and Ram Bahadur Singh vw. Ајо» 
dhya Singh (2). But hbis Court has held in 
the case of Ray Narain Ghosh v. Abdur Rahim 
(3) that & person who is present and wit- 
nesses the exeoution of a deed and whose 
name appears on the dosument, though he 
is therein described merely an the writer of 
the deed, is a sompetent witness to prove the 
exeoution of the deed. This oase was fcl: 
qu in Dincmoyee Debi v. Bon Behari Kapur 

4). 

lt is contended on behalf of the appellant 
that these cases of the Caleutta High Court 
have in effect baen overruled by the decision 
of the Privy Couneil in Shamu Patter v. Abdul 


‘Kadir Howthan (5). 


But in that ease the present question 
did nob ariee. The Privy Counoil sase turns 
on the question whether a person could attest 
a dosument on an asknowledgment by the 
exaontant that the signature on the dooument 
waa his. 

lt is also sontended that the Caleutta oases 
ean be distinguished, because they turn on the 
interpretation of seotion 68 of the Evidence 
Aet and not on the interpretation of section 
59 of the Transfer of Property Aot. 

But the " attesting witness” referred to 
in section 68 of the Hvidense Ast, when the 
question is ав to proof of a mortgage, must 


' have the same meaning as an attesting wit- 


ness in section 59 of the Transfer of Property 
Act, lfhe be not an attesting witness in 
ascordanee with the provisions of sestion 59 
of the Transfer of Property Aot, he sannot 
be a competent witness under gestion 68 of 
the Evidence Aot, Wo oan find nothing in 


ae 19 Ind, Cas, 461; 85 A, 254, 11 A, І. J. 
260. 

(2) 34 Ind. Cas, 370; 20 0. W, М. 699; 1 P. L, J. 
128; 3 P. L. W. 98. 

(8) 5 0. W. N. 464, 

(4) 7 C. W. N. 160. 

(5) 16 Ind, Cas, 280; 45 M. 607: 16 C. W. М. 
1009; 28 M. L. J. 821; 12 M. L. T. 388; (1012) M. 
W, N. 985; 10 А.І, J. 269; 14 Bom, L, К. 1684; 16 
О. L. J, 596; 39 1, А, 218 (P, C.). 

е 
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the present case to make this sase distin. 
guishable from the Oaloutta oases oited above 
and we follow that deaision. 


The result is that this appeal fails and is 
dismissed with costs, 
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Appeal dismissed, 


BOMBAY HIGH COURT. 
First Civit, Arrear No, 111 or 1920. 
November 26, 1920. 

Present :—Sir Norman Maoleod, Kr., 
Ohief Justice, and Mr. Justiee Shah, 
NAVALOHAND CHHAGANLAL AND 
oTHers— DEFENDANTS — APPELLANTS 
versus 


MANEKCHAND MELAPOHAND AND 


OTRERS-—PLAINTIFRS~~ RESPONDENTS. 
Will, construction of—Absolute estate —Enjoyment, 
whether cun be postponed—Gift over, effect oJ— 
Restraint on alienation, 


Once & testator has given an absolute estate to* 
‘a devisee of any item of his property then such 
devisee is entitled іо possession of such property, 
provided he or she is of age, and the executors 
can no longer have any control of such property, 
Lp. 99, col. 2.] 

A testatrix bequeathed certain property to her 
grandson and directed that delivery of possession 
of the property should be postponed till the 
grandson’ had а воп ог daughter twenty years old. 
In cage the grandson died without having а son or 
daughier, the. Will directed that there should be a 
gift over of the property : 

Held, (1) that the direction regarding the рові. 
ponement of delivery of possession is not re- 
cognised by the law ; [ p. 98, col. 2.] a 

(2) that the effect of the clause relating to the 
gift over was thatthe grandson got an absolute 
estate, which was liable to be defeated if he died 
DL ever having had a son or a daughter, [p. 99, 
сої, 1. 

Where there іѕ апу doubt as бо the proper con. 
struction of words of defeasance in a Will, the Court 
wil lenin favour of the construction which is 
most favourable to the heir. [p. 99, col. 1.] ' 

There can be no restraint on the powers of 
alienation of a person to whom an absolute estate 
is given liable to be defeated on the happening of 
a certain event. [р. 99, col. 2.] 


First appeal from a deeision of the 
Additional First Class Subordinate Judge 
at Surat, in Suit No. 805 of 1918. 

Mr. Jayakar (with him Mr, M. B. Dave), 
for the Appellants. 


OASES, [1921 
Mr, H. V, Divatia, for Respondents Nos, 1, 
2, 4 and 5, 


Mr, G, S, Rao, for Respondents Nos, 6 
and 7, 


JUDGMENT. 


MacLgop, О. J.— This suit was filed by 
the executors of the Will of one Bai Moghi 
to have the Will sonstrued by the the Court, 
Bai Moghi died on the 26th February 1911, 
possessed of property worth about Rs. 30,000, 
whieh she had inherited from her father 
and, therefore, was at her absolute disposal. 
On the 24th of February she made a Will 
appointing plaintiffs Nos, 1 to 5 and the first 
defendant her exeontors. The benefisiaries 
of her Will were the son and daughter of 
a predeceased daughter of the teatatrix. 
All the difficulty in sonstrning the Will 
has arisen owing to the desire, of which we 
have such frequent іпвіапвер, of the testatrix 
to limit the devolution of her property 
after her death in а manner whieh is not 
recognised by law. .The bulk of her pro. 
perty the testatrix bequeathed to the sesond 
defendant, her grandson. But there are 
limitations of two kinds whioh the teatatrix 
sought to impose. She did not wish him 
io enjoy the full ownership of the prop. 
erty until he had a son or daughter 
twenty years old, so she dirested that the 
dflivery of possession to the second defend- 
ant should be postponed till he had suoh 
a коп ог daughter, Clearly sneh direstions 
are not recognised by law and; therefore, 
up to that stage of the Will the directions 
postponing the delivery of possession must 
be strusk out ав invalid. 

The second method of limitation is sought 
to be imposed by  direating that if the 
grandson died without ohildren, then the 
estate should not go to his heirs, but 
should go in assordance with the direstions 
in the Will, namely, that a suffisient sum 
should be set apart by the exeontors for 

_ the maintenance of the grandson’s widow, 
and then the remainder should go to 
the grand.daughter. The words in the 
Will as translated at-page 15 are as 
follows :— But if he (i. e, the grandson) haa 
got neither of the two, (namely) a sonora 
daughter, and my said heir dies, then my 
exeoutors are to take all my immoveable (and) 
moveable property in their own possession 
and dispose of it aesording to my direstions,” 


Vel, LXli) 
NAVALCHAND t£, MANE KOHAND, 


These words might be eonstrued in two ways. 
They might mean that “the gift over should 
take offeot, if the grandson died without 
leaving a son or a daughter at the time of hia 
death,” or the words might mean that the gift 
over should take effeot "if the grandson died 
without ever having had a son or a daughter," 
and where there is any doubt as to the proper 
construetion of sueh words, then the Oourt 
will lean in favour of the oonsiruetion whieh 
is most favourable to the heir. If we sonstrue 
the words as meaning “if he died without 
leaving & son or a daughter at the time of his 
death,” it might very well ba that he might 
die leaving a large number of grandshildren 
who would not snoceed to the estate. But if 
we construe the words as meaning that “the 
absolute estate given to the grandson becomes 
indefeasible aa soon as he has а sonora 
daughter born to him,” then the estate will be 
secured to his dessendants, if avy, surviving 
him. I think, therefore, on the whole, the 
proper sonstruation to be pnt onthe Will 
with regard to the bequest to the second 
defendant, is that “the sesond defendant has 
an absolute estate, whieh is liable to be 
defeated if he dies without ever having had a 
воп ог a daughter.” n 
The question might arise what would 
` happen if the sesond defendant, having an 
absolute estate liable to be defeated in the 
event of his dying without" having hgd a son 
or a daughter, dissipated the sapital or sorpus 
of the estate during his lifetime, The questions 
whish have some before the Courts in the sase 
of beqnesta of an absolute estate liable to be 
defeated have always arisen after the death 
of the donee of the absolute estate : and our 
attention has поё been dirested to any oase 
in the Reports in whioh a question has arisen 
during the lifetime of the first donee as to 
whether he sould be restrained in апу way in 
dealing with the sorpus. The idea of an 
absolute estate liable to be defeated ig not one 
which appeals to one’s ordinary eommon 
sense. The general idea in law ів that the 
gift of an absolute estate implies that the 
donee's powers of alienation sannot be restriot- 
ed in any way, But though the law does 
resoguize that an absolute estate oan be 
brought to an end, it nowhere preseribes what 
restraints вап be imposed upon the enjoy- 
ment of the owner of suah an absolute estate 
"while itis unsertain whether the event will 
happen which will eause it to be defeated. 
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In the absense, therefore, of any authority 
on the question, it seems to me thai we must 
hold that there can be no attempt to restrain 
the power of alienationof the seaond defendant 
in this osse. І think, therefore, the Judge was 
wrong in holding that the second defendant 
had alife.estate whiob was liable to be extended 
or enlarged into &n absolute estate in the 
event of his dying leaving a son or a daughter. 
Suoh an estate, so far as I know, is not 
known to law, and I have never heard of 
such а thing as a life-estate whieh san be 
enlarged on the happening of an uncertain 
event in the future, Therefore, I think, the 
first declaration in the order must be as fol- 
lows :—-That in the residue of the properties 
of the testatrix, that would remain after 
paying Rs. 1,000 in charity and certain 
legacies to defendant No. 3, the defendant 
No, 2 takes an absolute estate liable to be 
defeated in the event of his dying without 
having had а son or в daughter, 

The second deolaration will stand. 

With regard to the third deslaration the 
Judge has fallen into the same error in 
his laudable attempt to give effest fo the 
very sompliented directions given by the 
testatrix in her Will. I think all that this 
Oourt ean do to give effest to the dirae- 
tions with regard to the bequest of orna- 
ments and the sum of Rs, 500 to the 
third defendant is to hold that the gift of 
those ornaments and money fo the third 
defendant is liable to be defeated if the 
third defendant dies withont having had a 
son ог а daughter, so that the third deolara- 
tion will run as follows:—That in the pro- 
perties in paragraph 4, slausa 1, of the Will 
defendant No. 3 takes an absolute estate, 
while in the ornaments and the sum of 
Ra. 500 spesified in paragraph 4, clause 2, of 
the Will, she takes an absolute estate liable 
to be defeated if she dies without having 
had a son or а daughter, in whieh oasa 
there is & gift over to defendant No, 2. 

Then the fourth deslaration must be deleted. 
Once you find thet the testatrix has given 
an absolute estate to a devisee of any item 
of her property, then such devisee is 
entitled to possession of suah property, 
provided he or she is of age, and the 
exesutors вап no longer have any sontrol 
of sueh property. 

Then the direetions as to oosts will 
The ооа of this appeal will 
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some out of the estate. There will bə 
separate sets of sosta, one in favour of 
respondents Nos. 1, 2, 4 and 5 and another 
in favour of respondents Nos, 6 and 7. 
Suan, J.—I ooneur, 
Order accordingly. 


PATNA HIGH COURT. 
Finger Civit, APPgAU No. 48 or 1919, 
May 3, 1921. 
Present: —Mr. Justioa Jwala Prasad and 
Mr. Justioo Ross. 
Е. О, БВ MYERS-— APPELLANT 
versus 
DIVAKAR MANI LAL & Оо, — 
RESPONDENTS. 
Limitation, law relating to, date of coming into 
Jorce of. 
The Law of Limitation is a branch of the ad. 


jeotive law &nd governs all proceedings to which 
ibis applicable from the date of its enactment. 


Appeal. 
JUDGMENT,.—The present application 
for substitation is, in our view, governed by 


the new Law of Limitation, which same into 
forse on the Ast of January 1921]. It доев 


not matter that the appellant died before the . 
This was the view taken only a. 


said date, 
few days ago in the case of Suba Hai v. 
Amrit Rat (Seaond Appeal No. 431 of 1918) 
and is based upon the prinsiple that the Law 
of Limitation ia a branch of the adjective 
law and governs all proseedings to’ which 
it is applioable from the date of its en- 
astment, as was held in the саке of 
AKrishna Dayal v, Musammat Sakina Bibi 
(1). The view in that oare was arrived at 
оп в, consideration of the authorities on the 
subjeat, Vide also a Full Benoh desision 
of the Allahabad High Oourt in the 
бү of Ohajmal Das v. Jogdamba Prosad 
2). 
Weare, however, of opinion that in the 
eireumstanees of the present ease the abate. 
. ment sbould be set aside, The applicants 


(1) 34 Ind. Cas 27; 1 P.L. J. 214 at p. 220 ; 20 
О, W, М. 952, 2 Р, L. W, 370. 
(2) 11 A. 403; 6 Ind Dee. (х. в.) 688, 
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have somo within 60 days from the date 
the snit abated. They bave shown that 
they were prevented by  auffieient озове 


“from continuing the suit under clause (2) 


of rulo 9, Order XXII of the Oode of 
Oivil Prosedure. The fast that an appli- 
cation for Probate was made and was 
pending on the date when the suit abated 
вод was subsequently granted on the 25th 
January 1921, may, in certain sircumstanoes, 
be deemed to be а suffisientoause for not 
making the applisation before the preserib. 
ed period, namely, before the Ist January 
1921. In the sworn petition of the 16th 
Mareh 1921, the applicants have given the 
Girsumstanoss whish prevented them from 
making the applisation, namely, (1) that 
one of the exesutors was unwilling to work, 
(2) that the petitioners were unacquainted 
with the affairs of the estate of the deseased, 
and (3) that they were further advised by 
their Pleader that the applioation for sub. 
stitution should be made within six months, 
inasmuch as the death of the appellant 
ossurred before the new Limitation Act 
сате into operation. It is possible that 
the aforesaid grounds taken separately may 
not be aeonsidered to be sufficient, but 
taking them together and partienlarly in 
view of tho fact stated above that the 
Probate was поб granted till after the 
appea? abated, we think the applisants have 
made out a suffisient case whish prevented 
them from making the application within 


the prescribed limit. We would, there- 
fore, set aside the abatement, and 
direst substitution of the applicants to 


be made in plass of the deceased appel- 
lant. 

Tte applicants must pay three gold 
mohurs to the opposite party before the 
Substitution is made, At the reqaost of 
the learned Vakil for the applicants, time 
is allowed till 17th May 1921 to make 


payment. 
Order accordingly, 
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BOMBAY HIGH COURT. 
Szoonp Отт. Arrear No, 495 оғ 1919, 
Oatober 8, 1920. 

Present : — Sir Norman Maoleod, Кт., 
Chief Justíae, and Mr. Justice Faweett. 
SWAMIRAO SHRINIWAS PARVATI— 
PLAINTIFF — ÀPPELLANT 
tersus 
BHIMABAL PsDAPPA DESAI— 
Derrnpart — RESPONDENT, 

Execution of decree—Attachment— Claim proceedings 
—Title, proof of—Judgment-debtor out of possession 


for twelve years, effect of—Limitation Act (IX of 
1908), в, 28, scope of. 


A claimant in attachment prooeodings must prove 
that he himself ів the owner of Lhe attached prop- 
erty. If he fails to do so, then he has no 
further interest in the proceedings. [p. 101, col. 2.] 

Where in a suit by а decree-holder for a 
declaration that certain property belongs to his 
judgment-debtor and is, therefore, liable to attach. 
ment in execution of his decree, the plaintiff proves 
the title of the jadgment-debtor to the property, 
he is entitled to a decree unless some third person 
proves that he has acquired title to the property 
by adverse possession. [p. 102, col. 1.] 

An owner of property does not lose his right 
to property merely because he happens not to bé 
in possession of it for twelve years. His right 
under section 28 of the Limitation Aot is only 
extinguished аё the determination of the | period 
limited by the Act to him for instituting a suit 
for possession of the property. It must be, thore- 
fore, that the period cannot be determined unless 
it has commenced to run, and the period will not 
commence to run until some one else gets into 
possession of the property and holds adversely to 
the srue owner. [p. 101, col. 2.) 

Seoond appeal from a decision of the 
District Judge, Bijapur, in Appeal No. 169 
of 1917, a»nfirming the desree passed by the 
Subordinate Judge at Muddebihal, in Civil 
Suit No. 126 of 1916, 


Mr. А. G. Desat, for the Appellant, 
Mr. D. В. Mauerikar, for Respondent No. 1. 


JUDGMENT. 

Масівор, О, J.—Tha plaintiff had to file 
this suit to obtain а declaration that the suit 
house was of the ownership of the second 
defendant, and liable to attashment and sale 
in exeoution of the девгве which the plaintiff 
had obtained against him. The firat defendant 
eontended that the house did not belong to the 
sesond defendunt, but was hers and waa in her 
Vahiyat through tenants. The frat issue 
raised in the ‘Trial Oourt was— Does plaintiff 
show that the whole house belongs to his 
judgment-debtor, defendant No, 2? On thab 


issue the Court found that half the house 


belonged to the judgment-debtor. The next 
issue was—Was defendant No. 2 in posses- 
sion of it within twelve years next before 
suit? The Court found that issue in the 
negative. Assordingly it dismissed the suit 
with costs with regard to house B. It 
appears to me that owing to the raising of 
the sesond issue, an dssue whieh ought never 
to have been raised, the whole proesedings 
in both the Oourts have been tainted with 
this mistake. Once the plaintiff had proved 
that at avy rate half the house B belonged 
to his judgment- lebtor, then the only person 
entitled to dispute his right to attash that 
house would be a person who claimed that 
the house belonged to him. Any other 
person, ав an outsider, could hayes no title to 
interfere in atiachment proseedings by urg- 
ing that, as в matter of fast, the property 
aitashed did not belong to the judgment. 
debtor, I should go so far ав to say this, 
that a elaimant in attachment proceedings 
must prove that he himself is the owner of 
the attached property. If he fails to do that, 
then he has no further interest in the pro- 
eesdings, The findings of the Trial Jadge 
are by no means elear, but he sertainly same 
to the conclusion that the frst defendant 
was not the owner of the property either 
by title or by adverse possession. But he 
found that ona Mallapa Kumbhar had lived 
in the house admittedly sinse 1905, and pro- 
bably from 1900. The result was, acoord- 
ing to the learned Judge, that as Maha- 
ningapps, the brother of Adivepps, disson- 
tinued possession from 1900, his right to the 
honse had besome barred in 1912. That 
appears to meto be an entirely wrong вор: 
asption cf seetion 23 of the Indian Limi. 
tation Ast. An ownerof proparty does not 
lose his right to property merely besause 
he happens not to be ia possession of it for 
twelve years. His right under sestion 22 
is only extinguished at the determination of 
the period limited by the Ast to him for 
jastitutiog & suit for possession of the pro. 
perty. 16 muat be, therefore, that the period 
sannot be determined unless it has com- 
menead to run, and the period will not 
сот тепве to ran until the owner is aware 
that some one else in possession is holding 
adversely to himself, It haa not been shown 
then in this oase when the period for institut. 
ing a sait бодап to wan. Apparently it wa; 
thought sufficient to show that Mallappa 
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had been in possession for twelve years, 
and that, therefore, at the end of twelve 
years Mahaningappa seased to be the owner, 
The learned Trial Judge said : 

" Plaintiff's Pleader argues that Mallappa 
may some and claim the house by adverse 
possession or by dissontinuanse of possession of 
Mahaningappa’s family sjnoe 1900, but that 
the present defendant No, 1 esnnot make 
any sush olaim. To my mind this is not 
a eorreot way of looking at the oase. The 
plaintiff in this case wants to elaim the house 
as his judgment-debtor’s and he must prove 
that his judgment.debtor had а subsisting 
interest on the date of the attashment. For 
thia purpose it does not matter whether 
Mallapa slaims the house himself or somebody 
else elaims it." 

I eannot agree with that view вё all. 
Apparently 16 was not suggested, so far as 
І. san see from the resord, that defendant 
No. 1 claimed to be in possession of the 
honse through Mallappa aa her tenant, and 
therefore, her possession was adverse to the 
knowledge of the sesond defendant, and there- 
fore, the period for instituting a suit against 
her by the second defendant had sommensed 
to run. That was not proved by the evidence. 
Nor does it appear that Mallappa came for- 
ward to say that he held the house adversely 
to the sesond defendant. This passage in the 
judgment especially shows how the mind of 
the Trial Judge was affested by the raising of 
Issue No. 2, whish was a wrong issue to be 
raised in the oase. It із quite true that the 
plaintiff must show that the property whioh 


is attashed ів the judgment debtor's, and that. 


the judgment debtor bas a subsisting interest 
in the property. He did show that the title 
was in the judgment.debtor, defendant No. 
2. The title will remain so until it ean be 
shown that somebody else has got a better 
fille, ` 

In the Appellate Court the Jndge said: 

" In the sesond suit the lower Court has 
held that Mahaningappa and defendant No, 2, 
Adiveppa, were owners of the house but 
have been out of -possession for more than 
twelve years and that their ownership ia 
lost by adverse possessjan on the part of 
Mallappa, It is argued that Mallappa may 
be the tenant of Mahaningappa and Adi- 
veppa. There is nothing, however, in 
support of this contention and Mallappa 
himeelf says that he is the tenant. of the 


Desai. So the presumption is that Adiveppa 
has lost his title to the house by adverse pos- 
session of Mallappa,” 

It із not в question at all of presumption. 
Hither defendant No.1 sould establish her 
right to remain in possession of the house 
by adverse possession for twelve years against 
the sesond defendant, or elae it might have 
been proved that Mallappa had asquired a 
title, But there is certainly no presumption 
that Mallappa sould have acquired a title, | 
and Mallappa himself has not come forward 
to olaim that he asquired a title, 

So the result, ao far as the hearing of this 
suit, has been that it has been proved that 
defendant No, 2 had a title to the property, 
It has not been proved that anybody else has 
acquired a title to the property against de- 
fendant No. 2, yet the plaintiff is not allow. 
ed to attach the sesond defendant's property 
in execution of his desree. If that desision 
were to stand, although no one is entitled to 
the property exeept the second defendant, 
he wil ba entitled to retain it free from 
attashment, I should like to refer to the 
resent deeision of the Privy Oounail in 
Secretary of State for India vw. Ohellikant 
Rama Rao (1), where it was first held 
by the High Court of Madras that 
where olaimants were in possession of 
property whish originally belonged to the 
Crown, it rested upon the Crown ta prove 
that it had a subsisting title by showing 
that the possession of the slaimants som- 
menaed or besame adverae within the period 
of limitation, 1, e. sixty years before the 
notifiontion. That was the view taken by 
the High Oourt of Madras, and their Lord. 
ships of the Privy Council said (page 631*): 

"Pheir Lordships are of opinion , that 
the view thus taken of the law is erroneous, 
Nothing is better settled than that the 
onus of establishing title to property by 
reason of possession for a eertain requisite 
period lies upon the person asserting sush 
possession, It is too late in the day to 
suggest the sontrary of this proposition, 
If it ware not correo it would be open 
to the possessor for a year or a day to 
say, Ї am here; be your title to the 


property ever so good, you sannot turn 
(1) 35 Ind Oas. 902; 39 M. 617; 18 Bom. L. В. 1007; 
20 C. W. N. 1811; (1918) 2 М. W. N. 224; 20 M. L. T. 
435; 4 L. W. 486; 43 I. A. 192; SEM, L. 1. 824; 14 А. 
L. J. 1114; 25 0, Ja J. 69 (Р, O.). 
“#Page of,80 M,—[Ed.] 
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me ont until yon have demonstrated that the 
possession of myself end my predecessors 
was not long enough to fulfil all the 
legal sonditions, Sueh a singular dostrine 
ean be well illustrated by the easeof India, 
in whieh the right of the Orown to vast 
tracts of territory inoluding not only islands 
arising from the sea, but great spaces of 
jungle lands, nesessarily not under the olose 
supervision of Goverment Officers, would 
disappear beaause there would be no evidence 
avaliable to establish the state of possession 
for sixty years past, It would be contrary 
to all legal priusiples thus to permit 
the squatter to put the owner of the 
fundamental right to а negative proof 
upon the point of possession.” 

It must follow from that decision that a 
person who happens ta be in possession 
of property without title eannot be allowed 
to say tothe owner: “you cannot turn me 
out until yon have demonstrated that my 
possession is not long enough to fulfil all 
the legal sonditions," I think, therefore, 
that the desision of both the lower Courts 
was wrong and that the plaintiff was 
entitled to the declaration he asked for 
in the suit with regard to half the house, 
and there will be а deeree in his favour 
with eosts throughout to the extent of h® 
BU08685, 


Fawoert, J.—I sonsur. 
Decree set aside, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM Orper No, 39 
or 1920. 

December 7, 1920. 

Present: —Mr. Justioe Piggott and 

Mr. Justíoe Walsh. 
MUTASADDI LAL—DzrgxpANT— 
APPELLANT 


А tersus 
DAYA SHANKAR AND CTHEKS—PLAINTIFFS 


— RESPONDENTS, 
Agra Tenancy Act (М of 1901), s. 22— Occupancy 
enant of joint holding, devolution of interest of— 
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High Court Rules, Allahabad-—Certifcate that find. 
ing based on mo evidence, absence of, effect of. 


The devolution of the interest of an ocoupanoy 
tenant of a joint holding is governed by section 
22 of the Agra Tenanoy Aot, and his successors. 
in-interest are entitled to redeem a mortgage 
Mog by him of his interest in the holding. [p. 104, 
ool, 1, 

In the absence of a certificate that the finding 
of the lower Appellate Codtt is based on no evi. 
dence, that finding cannot be  re.considered in 
second appeal, [p. 104, col. 2.] 


First appeal from an order of the District 
Judge, Farrukhabad, dated the 2nd of 
February 1920. 

Mr, N. О, Vaish, for the Appellant. 

Dr. 8, N. Sen, for the Respondents, 

JUDGMENT.— The question in this ease 
is whether the plaintiffs, who are the sons 
of one Bhola and are interested as joint oesu- 
pansy tenants in a certain holding, are 
entitled to redeem а eertain mortgage affest- 
ing the interest of another sharer in the 
holding. It appears that Ram Chandra 
was the first cousin of Bhola, the father 
of the plaintiffs, and that he mortgaged 
With possession hisinterest in the holding 
to the defendant appellant, the date of the 
mortgage being the Ist of June 1900, that 
is prior to the soming into forse of 
the T'enaney Act II of 1901. Ву arrange- 
ment between the tenants of the holding 
Ram Chandra was oultivating what was 
then deseribed as а separate Plot No. 361/2, 
and he purported to mortgage this plot 
specifically. The plaintiffs offer to redeem 
the mortgage and olaim to be entitled to 
do so, on the ground that the interest 
of the mortgagor has now devolved upon 
them. The learned  Disirie Judge says 
that Bhola, father of the plaintiffs, was 
alive when Ram Ohandra died. If во, he 
was a oollateral relative within the meaning 
of sestion 22 (в) of Aet II of 1901. 
He was also sharing in the eultivation of 
the holding, as that expression has been 
interpreted by this Court in the oase of 
Bhup Singh v. Jat Ram (1). He would, 
therefore, take by inheritanee Ram Chandra’s 
interest in the holding and, on his death, 
his entire interest in the holding would 
devolve upon the plaintiffs who are hia 
sons. The Oourt of first instance has 
pointed out that there was another first 
cousin of Bhola and Ram Ohandra still 


e 
(1) 48 Ind, Cas, 887; 16 A, L, J, 459, 
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living, by the name of Ganga Mahesb, 
and that Ganga Mahesh wonld be a nearer 
heir to Rem Chandra ,under the Hindu 
Law than the plaintiffs. This point becomes 
wholly irrelevant if Bbola in fast survived 
Ham Chandra. The position would then 
be tbat of the two nearest collaterals, 
Bhola and Ganga Mahesh, the former was 
sharing the eultivatión of the holding and 
the latter was not; the former would then 
susseed to the interest of the deceased 
oesupaney tenant, and there is nothing to 
the contrary in tho desision in Shankar Lal 
v. Dalip Singh (2). 36 has been sontended 
before us that the provisions of seotion 24 
of the Tenancy Ast, 11 of 1901, do not 
apply so as to govern the devolution of 
the interest of an oseupany ‘tenant in part 
of a holding. Authority for this proposition 
is sought in the sonoluding part of the 
judgment in the ease of  Bhup Singh v. 
Jat Rem (1), to whieh reference has already 
been made. An examination of the judgment 
will show that the effect of the decision ія 
misrepresented in the head note, The learned 
Judges at. the sonelusion of their judgment 
were diseussing an alternative ease and 
showed that, whether or not the suceession 
. in the ease .befors them was governed by 
Bestion 22 of Ast II of 1901, their 
decision would be thesame. They did not 
hold. that in the partisular ease the said 
gestion did not apply. As the learred 
Distriot Judge has pointed ont in the judg- 
ment under appeal  seoiion 22 speaks of 
the devolution of the interest of a deseased 
tenant of a holding. In the present ease 
that is exastly what Ram Chandra possessed, 
He possessed an interest in a joint holding, 
as the word. holding is defined in Aot 
3I of 1901, and this interest of bis 
must, have devolved asaording to the provi- 
sions of seotion 22 of the Aet, assuming 
that he died after that Aot o&me into 
foree. The real point. in’ this appeal lies 
in the sontention that Bhola did not in 
fast survive Ram Chandra, ‘whieh is put 
forward. in the firat paragraph of the 
memorandum .of appeal to this Court. If 
we sonld admit ibat sontention, other con- 
siderations of law wonld arise and we should 
have to sonsider whether, as a matter of 
law, tke plaintiffs could olaim to have 

(2) 17 A, 88; A. W.N. 61894) 194; 8 Ind. Deo, 
(x, в) 845, 


inherited any interest in the holding from 
Ram.Ohandra in view of the faot thata. 
nearer collateral was living who was not 
sharing in the oultivation of the holding: 
when the succession opened. The memo- 
randum of appeal to this Court does not 
certify, as required by the rules of thia 
Court, that the learned District Judge had 
no evidenee before him when he found, as 
he distinetly did, that when Ram Chandra 
died his first cousin Bhola was alive. Oer- 
tain extracts from village papers on the 
record, whish we bave examined, do tend 


“to abow that Bhola must have survived 


Ram Ohandra; but in any ease, in the 
absenao of a certificate on behalf of the 
appellants that the finding of the lower 
Appellate Court rests upon no evidence, 
that finding cannot be re sonsidered by us 
in sesond appesl. On the fasts. found by 
him, the learned Distriet Judge was olearly 
right. We, therefore, dismiss this appeal with. 
eosts, 


Appeal dismissed, 





BOMBAY HIGH COURT. 
Secoxp Civic Аррвар No. 742 or 1919, 
November 29, 1920. 

Present :—Bir Norman Maoleod, Kr., Chief 
Justice, and Mr, Justice Sbah. 
NARAYAN VASUDEVACHARYA 
KATTI—DEFENDANT— ÁPPELLANT 
versus 
AMGAUDA MALAGAUDA PATIL — 
Prat TIEF— RESPONDENT, 

Contract Act (IX of 1872), s. 72—Civil Procedure 
Code (Act V of 1808), О. XXI, т, 89—Haecution of 
decree— Sale set aside cn payment—Amount paid, 
whether can be recovered from decree-holder, 


A payment, made under rule 89 of Order XXI 
of the Civil Procedure Code, to seb aside an auction- 
sale by & person claiming to be the owner of the 
property sold is a voluntary and unconditional pay- 
ment, and the amount paid cannot be recovered 
from the deoree-holder after the sale is set aside 
on the ground that the judgment-debtor had no 
interest in the property sold. (p. 107, cols. 1 & 2 ] 

Sesond -appeal from я desision of the 
Distriot Judge, Belgaum, in Appeal No. 25 of 
1919, reversing the deeree passed by the 
Snbordinate Judge at Athni, in Civil Suit No, 
£01 of 1917. 

Mr. A. Q. Геѕаї, for the Appellant, • 

Mr. H. B, Gumasie, for the Respondent, 

JUDGMENT. 


Magno», О. J,—The plaintiff filed this sait 
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to resover from the defendant the sum of 
Rs. 1,207 which he paid into Oourt in the 
following siroumstanass, 

-In Suit: No. 347 of 1909 in the Court of the 
Subordinate Judge at Athni the defendant 
obtained ‘a mortgage decreo against one 


Shivgouda Desgouda Patil, which direoted . 


the resovery of the mortgage amount by 
. saleof the present plaint land. In Darkhast 
No. 608 of 1914 filed by the present defend. 
ant to oxeeute his desree the property 
was sold, The present plaintiff then paid 
into Oourt, under Order XXI, rule 89, the 
deereta] amount of Rs. 1,207 and Rs. 63, 
being five per sent.. of the purshase money, 
for payment to the suotion.purehaser, before 
the sale was confirmed,and got the sale set 
aside. 

The present defendant—then plaintifi— 

was the auetion.purshaser. As such anotion- 
purehaser the-Rs. 63 was paid to him and 
as deeree-holder the Rs. 3,207 were also 
paid to him. 

The plaintiff alleged that the property 
Bold belonged to him, that it had never 
belonged to Shivgonda, that Shivgouda Һай 
mortgaged the property to the defendant in 
fraud of the plaintiff's rights, and that as the 
plaintiff had been obliged to pay the money 
to get the sale sat aside, he was entitled to 
have the amount refunded, 

Thus а question has been raised whieh, 
so far as we have been able to dissover, has 
never hitherto «ome -before the Courts for 
деоівіоп. 

The issues in the Trial Court were :—~ 

l, Whether the payment made by the 
plaintiff waa a voluntary ona? ` 

2, Whether the defendant sould be held 
liable to refund the amount to the plaintiff Р 

The learned Trial Judge held that the 
payment was voluntary, It would only be 
an involuntary payment if there was an 
obligation, implied or express, to re-pay ог 
authority, express or implied, from ths defend- 
ant to pay, and neither of those ciroumstanses 
were alleged in the ease. 

Te appears that the plaintiff had objeoted 
to the sile taking place, and that the 


them known to intending purehaters, 
Aosordingly the suit was dismissed with 
aosta. 
In first appeal it was held. that the pay- 
ment by the plaintiff was not voluntary, 


. will have to fight him-for possession, 


Ool.. 
lector had noted his objestions and made' 


Ifthat were seorreot, the question would 
obviously arise whether (he plaintiff was a 
person entitled under rule 89 to apply to the 
QOourt to set aside the sale. 

But the learned Aprellate Judge, for some 
reason whioh is not apparent, did not consider 
himself bound to eonsider that question or 
express any opinion thereon and deereed the 
plaintiff’ в olaim with, costs throughout. 

It is quite clear that that decision eannot 
stand, Assuming that the - plaintiff had no 
interest in the property and yet in contraven- 
tion of the provisions of rule £9 was allowed 
to pay into Court the nesessary sums of 
money for getting the sale sat aside, he sould 
not be sonsidered to haya noted inany other 
oapacity than a volunteer, 

Now а person whose property, in his opinion, 
has been wrongfully attashed has various 
remedies at his disposal. He oan make a 
claim that the property attashed belongs to 
him and not to the judgment debtor. Such 
a claim will be investigated under rule 58; 
and under rule 59 the elaimant must adduee 
evidenoa to show that at the date of the 
attachment he had some interest in or was 
possessed of the property attached. If the 
slaim is disallowed, the claimant may file a 


' suit to establish his elaim, But the elaimant 


may pay into Court under protest the amount 
of the decree-holder’s slaim in-order to get 
the attashment removed at ones from the 
property. There вап be no doubt that sush 
& payment would be involuntary and a suit 
would lie for its recovery, the. question for 
desision being the same, whether the plaintiff 
eould prove his title to the property whieh 
had. been attached: Kankaya Lal v. National 
Bank оў India (1) and Bhicoobaé v. Hariba 
Raghujt (2). 

There is a third soursa open to the person 
in possession of immovenble prcperty whish 
is attached. He may eontent himself with 
giving notiea that the property attached 
belongs-to him, so‘ that all-intending pur- 
chasers will- know that the susoessful- bidder 
If the 
purshaser is resisted or obstrusted, he oan 
apply to the Court under rule 97, complaining 
of sueh ‘resistanee or obstrustion, and the 

(1) 18 Ind, Cas, 949; 15 Bom. L. В; 472; 17 О. 
ҮҮ, N. 541; (1913) М, W. N. 406; 13 М, L. Т, 400; 
ПА L.T. 4:3; 17 0,1, J. 478: 184 Р. L. R. 1918; 
25 M. L. J. 104; 40 C. 598; 40 I. A. 66 (P..0.). 

T 42 Ind, бав, 9, 19 Bom. І, Е, 650; 42 В, 
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question who ia entitled to the property will 
then be desided. 

The present plaintiff, though he gave notisa 
before the sale that he olaimed the proper'y 
as his own, did not wait to resist or obatruat 
the puroehaser but paid the deeretal amount 
into Court in order to get the sale set aside, 

We have not got the proelamation of sale 

‘before us, but assuming , that the Oollestor 
was а person of ordinary "prudense he would 
have sold the right, title and interest, if any, 
of the judgment-debtor in the property, and 
not the property itself, If, then, the plaintiff, 
to suit hisown eonveniense, got rid of the 
sale of the judgment-debtor’s right, tile 
and interest in the property by paying tke 
deeretal amount into Court, it is quite elear 
that he sould not resover the amount as 
having been involuntarily paid. Butassum- 
ing that the property itself was sold, there 
may be a diffieulty in distinguishing between 
& payment made under protest to get rid of 
an attashment and a payment made under 
protest to get a sale after attashment set 
aside, But wedo not even know whether 
the payment was made under protest, 
Again it may have suited the plaintiff's 
sonvenienge to get rid of the sale rather than 
resist the purehaser and involve himself in 
litigation, Money paid uhder protest would. 
not, as a rule, be paid out to the desree- 
holder until the legality of the protest had 
been decided. 

But there is another question, whish is the 
most important, whether it was ever intended 
that a person applying to the Court under 
rule 89 to set aside a sale sould satisfy the 
sonditions of the rule by paying in money 
under protest, 

. The money deposited is earmarked (a) for 
vayment to the purehaser of а sum equal 
to five per sent, of the purehase money ; 
(b) for payment to the deeree-holder of 
the amount spesified in the proslamation of 
sale as that for recovery of whieh the sale was 
ordered less any amount reseived by the 
desree-holder sinse the proclamation of 
sale, 

It has been held that there eould be no 
rateable distribution under seotion 975 of 
the Code of 1882 of money deposited under 
sestion 310A, as it was not money realised by 
sale or otherwise in exeeution of a desree 
but money to „whioh the deeree-holder was 
solely entitled: Hart Sundari Daiya v. Shashi. 


Bala Dasya (3), Roshun Lal v, Ват Lal 
Mullick (4). 

In Sorabjt v. Kala Raghunath (5) it was 
desided that in spite of the alteration 
in the wording of meetion 73 of the Code of 
1908 money paid into Court under Order 
XXI, rule 55, was not liable to rateable 
distribution aud though the oorrestness of 
that decision has been doubted by Mr, Mulla, > 
who ig also of opinion that money paid into 
Court under rule 89 would be liable to 
rateable distribution, if seems to me that 
when it із expressly provided that the 
money should be paid in for a partiaular 
purpose, such money sould not be treated as 
assets held by a Court. 


I should say that it was the intention of 
the Legislature in framing sestion 310A of 
the Code of 1882 to enable judgment- 
debtors, whose property had been sold at 
an undervalue, to resover it if they eould 
pay the desretal amount and five per eent. 
on the purehase prise into Oourt before 
the sale was confirmed. For the first time 
by, rule 89 а person, jointly interested in 
the property sold by virtue of a title 
aequired before the sale, was enabled to 
get rid of the sommon ownership of the 
sustion-purshaser, leaving it for future de- 
eision Whether he sould reeover the amount 
by enforsing a lien or otherwise from the 
judgment-debtor. But, I think, it was also 
intended that onee the property had been 
sold, the prise paid by ‘the purebaser 
should be available for the deeree-holder, 
leaving it to the purehaser to make what 
he eould ont of bis pnrehase, and that if 
the sale was set aside by payment into 
Court under rule 89, the money should go 
to the deeree-holder in exeeution of whose 
deeree the property was sold. In other 
words, that onse property has been mold, 
the sale eould not bə set aside by a 
payment into Oourt under protest, The 
auetion-purshaser is entitled to the benefit 
of his purehase, whatever it may’ amount 
to, and, it is only under sertain eonditions 
that he can be deprived of that benefit, 
namely, that he gets five per eent., for the 
loss of his bargain, and the deeree-holder 

(8) .1 0. W. N. 196. И 

(4) 7 О. W. N. 341; 80 С. 02. 

(Б) 12 Ind, Cas, 9; 86 B. 166; 18 Bom, 1 R. 
1193, 


. into Court 
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gets the benefit of his exesution sale. If 
the Legislature had intended that sales 
sould be set aside if payment was made 
eonditionally, then it would 
have seid so. It is a mere accident that 
in this ease the deeree-holder purehamed 
the property himself. If the true owner 
allows the attashment to eontinue, and the 
property to be sold as belonging to the 
judgment-debtor, he ean treat the sale as 
a nullity and resist the austion-purshaser. 
There is no nesessity for him to get rid 
of the sale of what, in his opinion, does not 
exist. The attashment of the property 
itself is a different matter, that may seriously 
ineonvenienee him, but if he is the true 
owner the sale of а non-existent interest 
in it does not affeot him. If he pays in 
money to get that sals met aside, it вап 
only be treated as a voluntary payment. 
There is a further oonsideration, that if 
a deeree-holder sould be deprived in this 
way of the money whieh in effest resulted 
from the sale in exeoution of property 
alleged to belong to his judgment-debtor, 
he might be deprived of any farther 
opportunity of realizing the - fruits of his 
deere», Не is entitled to what the austion- 
purchaser has paid and it makes no difference 
to him whether or not the austion.pur- 
ehaser gets anything tangible in return for 
his money. If he does not get what has 
been. paid or agreed to be paid by the 
anuetion-purshaser, he is entitled to get that 
which is paid to get rid of the auotion. 
pursháser, 
_In my opinion the appeal should be allowed 
and the suit dismissed with aosts throughout. 
Saan, J—I need not resspitulate the faeta 
whieh have given rise to this sesond appeal. 
The question is whether the deposit made 
by: the present plaintiff under rule 89 of 
Order XXI of the Code of Civil Prosedure 
for payment to the present defendant as 
the deeree-holder in order to have the 
sale set aside вап be reoovered baok from 
him, It is urged that the payment must 
be taken to bave been made by the plaintiff 
under воегеіор, and that he ie, therefore, 
entitled to reeover the amount under seetion 
72 of the Indian Contraet Ast, This 
sontention saunot be allowed. 
Having regard to the terms and 
of rule 89, it is slear that the amount 
must be taken to have been deposited for 


вворе 


payment ёо. the deeree-holder voluntarily 
and uneonditionally, The sale to be set 
aside would be the sale of the right, title 
and interest of the judgment-debtor in 
the property in question, There was no 
obligation upon the present plaintiff, who 
elaimed to be the owner of the property, 
to make any applieation under that rule, 
But when an applisatign to set aside the 
sale is made under that rule and the 
amount required by the rule is deposited, 
it is obligatory upon the Court to set aside 
the sale, as provided by rule 92, sub-rule 
(2). The result of setting aside the sale 
is, generally speaking, in favour of the 
judgment-debtor. This result аап be ensured 
by any person interested in the property 
by satisfying the elaims of the deeree. 
holder and the auetion-purshaser aseording 
to the provisions of the rule. I do not 
вве how а person ean be allowed to go 
back upon his own ast and to olaim the 
amount bask from the desree-holder after 
he has sesured the benefit of having 
the sale set aside, The Legislature has in 
‘effect provided that, on sondition that the 
deoree-holder is paid the amount mentioned 
in the proslamation, be shall not be allowed 
to insist upon the sale being upheld. It 
is neeessarily implied that the party seek- 
ing to take advantage of the rule shall 
not be allowed to deprive the desree-holder 
of the benefit whioh is secured to him 
under the rule as a substitute for the sale- 
proeeeds, whieh have been realised for the 
satisfaction of his deeretal elaim, 

Tf such a olaim for refund as is now 
made by the plaintiff were allowed, the 
desree holder would be deprived of the 
benefit, without being necessarily placed in 
his former position with referenee to the 
judgment-debtor under the  deeree. It is 
elear that the payment tothe deerce-holder 
of the amount deposited under rule 89 
would mean satisfastion of the dearee to 
that extent. He eould not be justly de. 
prived of this benefit unless he sould be 
restored to his original position under the 
deeree. This may not be always possible 
at the date of the elaim for refund; and 
that appears to me to be a valid ground 
for holding that the elaim for refund ia 
not admissible. The deposit under the 
rule is in its very nature uneonditional and 
voluntary . 
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Mr. Gumaste for the pleintiff has relied 
upon the desision in Dulichand v. Ram- 
kishen Singh (6) and Kankaya Lal 
v. Nationvl Bank of India (U, in 
support of his eontention that the payment 
made by his client is not voluntary. After 
a sarefül eonsideration of these decisions 
and of the observations of their Lordships 
of the Privy Council I have some to the 
eonelusion that a payment made under 
protest to get rid of on attashment or to 
prevent a eale in exeeution stands on п 
different footing and that the ratio deotdend? 
of these eases cannot be applied to a рау: 
ment made under rule 89 in support of 
an applisation to set aside a sale of the 
right, title and interest of a third party 


held in exeoution of the deeree. No 
decision direstly bearing on the point 
whioh we have to decide has been oited 


to us; and in the absenee of any olear 
authority, I am unable to extend the dostrine 
of these decisions to the ease of a payment 
made under a apecific rola for a specific 
purpose, It reems to me that the obser- 
vations in Ram Tuhul Singh v, Biseswar 
Lall Sahoo (7) favour this view, The 
facts in that case were different; but as 
pointed ont in that oase, “the question is 
nob to be determined by піве sonsiderations 
of what: may be fair or proper aesordiog 
to the highest morality. To support such 
a suit there must be an obligation, express 
or implied, to repay. 16 is well settled that 
there is no sueh obligation in the ease of 
a voluntary payment by A of B's debt, 
Still less will the action lie when the 
money has been paid.. against the will of the 
party for whose use it ia supposed to have 
been paid.” 

On the whole I am of opinion that it 
would be unjust and contrary to the scheme 
and seope of rule 89 to admit a elaim for 
the refund of the payment made under 
that rule after the person making the 
payment has bad the benefit of the rule. 
lt is a matter for bim to восвійег before 
making an applisation under rule 82 whether 
under the  eirsumstaneós it is to his 
benefit to bave the sale set aside, Bat if 


(6) 8 I. A. 93; 7 С. 648 (P. 0.): 4 Sar, P.' O, J. 245; 
5 Ind, Jur. 498; 8 Ind. Dec. (м. в.) 986. 

(1) 2 Т. A. 18); 16 B. L. Е, 208 (P. C.); 28 
W. Е. £05;3 Sar. P. 0. J, 477 8 Buth, P. О, J, 
196: 
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he оһоояев to apply under that rule, I 
do rob вве why the payment shonld not 
be treated as having been voluntarily 
made, 

I eoneur in the order proposed by my Lord, 
the Chief Justise. 


Apreal allowed, 


PATNA HIGH COURT. 
Civin Revisios No. 77 св 1921, 
May 26, 1921. 
Present:-—Mr. Justice Ross, 
BISHUN DAYAL THAKUR 
— PETITIONER 
versus . 
SHEO ТАНА SAHU— Орровітв 
Party, 
Provincial Small Cause Courts Act (ІХ of 1887), 
з. 17-—Ех parte  decree— Application to set aside-- 


decree—Security tendered, defective, but accepted by 
Court, effect of. 


Seotion 17of the Provincial Small Cause Courts Act ` 
is mandatory, and itis a condition precedent to the 
granting of a new trial that the applicant should, at . 
the time of presenting his application, terder’ security. 
e here the security-bond filed by the applicant is 
“subsequently discovered to be invalid, the applica- 
tion should be rejected even although at ihe 
time of making the application the bond had been 
accepted by the Court. fp. 109, col. 1.1 

Civil revision from a decision of the Small . 
Caifto Court, Mczufferpore. 


Harnarayn Prasad, for the Peti- 


Mr. 

tioner. x. 
Mr. Sant Prashad, for the Opposite . 
Party. 


JUDGMENT.—On the llth: of Septem. 
ber 1920 tke opposite party applied for 
reiting sside an ex parte decree in a Small 
Cause Ocurt кп and with his application 
filed what purported to be a seourity bond. 
This dosument was neither stamped pro. 
perly nor registered. The Small Cauce 
Court Judge ordered that it be gent to . 
the Nazir to teat the. sufficiency. of the 
security and on receipt. of. m 
Nazir's report wrote the word ^ 'aecopted" о 
the application. When the sase eame on е 
trial the Small Cause Court Judge held that. 
the bond was inoperative, but as it had been 
assepted by his predecessor in- -offise he sould 
not reject it, but he ordered the peti. 
security. А «pro: 
perly registered bond was tubs quently 
fled and the application was Leard and 


. granted, 
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The petitioner eontenda that the pro- 
visions of section 17 of the Small Cause 
Courts Aot are mandatory and that inas- 
much as'the application was not aesompanied 
by the required seourity, there was no 
proper applisation and the Court had no 
juri&dietion to pass the order setting aside 
the ez parte deeree, It has always been 
held that sestion 17 of the Small Oause 
Courts Aot is mandatory, Jogi Ahir v. Bishen 
Dayal Singh (1), and it is а oondition 
presedent to the granting of & new trial 
that the applicant should, at the time of 
presenting his applisatiov, tender security, 
Now the bond which was originally filed 
was not a security bond ard the bond 
whieh was ultimately accepted by the 
Emall Oauce Court Judge was a different 
bond executed and filed out of time. The 
petitioner relies on the deoision in Тағарайа 
Ghose v, Jagat Mohini Dasi (2). That ease 
is preeisely on all fours with tbe present, 
exaspt that the fresh євопгібу was not filed 
until after the appliaation had teen heard 
and disposed of. 

On behalf of the opposite party it is 
argued that the Small Canse Court Judge 
had aesepted the original seeurity bond and 
he should not suffer for the mistake of the 
Court. In the ease above referred to the 
invalid. security was also aesepted and the 
doeument approved of by the Court, but that 
made no difference to the result. 

Then it was sontended that he might 
have got the bond registered after ita 
defests had been pointed out and that he 
only filed a fresh seourity bond besanse 
he was ordered by the Court to do во. 
It appears doubtful whether the original 
bond could have been registered on that 
date, whish was more than four months from 
the date of exeoution, but that question 
does not arise, ревацве in fact the original 
bond never was registered and is no 
seourity at all The Court in giving the 
opposite party an opportunity to file a 
fresh bond was making an order in his 
favour, but in doing so the Oourt exceed. 
ed its powers and the order cannot 
assist thé opposite party. It was held in 
Ram Oharitar Ram v, Hashim Khan (3) that 


(1) 18 C. 83; 9 Ind. Deo. (м, s.) 56. 

(2) 42 Ind, Сав, 751; 96 О.І, J. 316. 

(3) 56 Ind. Cas. 810; (1920) Pat. 208; 1 P.L. T, 
323, 5 2 . 


the Court has no power to grant time for 
furnishing seourity. 

I must, therefore, hold that the application 
was not a good application and that the 
Ocurt had no jurisdietion to order a re-trial 
of this suit. The applieation is allowed 
with eosts and the order of the Small Cause 
Oourt isset aside. Hearing fee one gold 
mohur, : 

Application allowed. 


BOMBAY HIGH COURT, 

First Отти, Arrear No. 104 or 1919, 
November 80, 1920. 
Present:—Sir Norman Masleod, Kr., Chief 
Justise, and Mr. Justise Shah, 
САМРАТ RAMA JOSHIU-—DzFENDANT 
No. 5— APPELLANT 

, versus 
Tue SECRETARY or STATE ron 


INDIA-—-Pranmnrg— RESPONDENT. 
Hindu Law—Escheat— Widow, property acquired 
by, whether belongs to  husband— Presumption — 
Stridhan, succession to— Widows blood relations, whe- 

ther preferred to Crown. + 


* Where on the death of a Hindu widow the 
Crown claims certain property acquired by her as 
escheat, owing to the failure of the husband’s 
heirs, it lies upon the Crown to show that the 
property in suit had vested in the husband. There 
is no presumption of law to that effect resulting 
from the husband's estate at his death being shown 
to be considerable and the widow's title not 
being shown to have otherwise accrued. [p. 110, col. 
1 


On failure of the husband's heirs, a widow's 
siridham would go to her blood relations in pre- 
ference to thé Crown. [p. 110, col, 2,] 

Firs} appeal from а decision of the Dis. 
trist Judge, Kanara, in Suit No. 2 of 1918, 

Mr. G. P. Murdeshwar, for the Appellants. 

Mr. S. P. Patkar, Government Pleader, for 
ihe Respondent,  — — 

JUDGMENT. 

Macron, C. J.— The plaintiff, the Seeretary 
of State for India in Counoil, filed this suit 
to resover possession of the plaint houses 
with mesne profits, on the ground that they 
were the property of one Ishwarappa who 
died some five and twenty years ago leaving 
a widow. If the properties should betreated 
in the hands of the widow as the property of 
her husband, then on the death of the 
widow the properties would revert to her 
husbaud's heirs, and if her husband had no 
‘heirs, then no doubt: the property would 
esehent to the Orown. But it is admitted 
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. that these houses were built by the widow 
after the husband's death. And it would 
only in the event of the Court being able to 
hold with absolute certainty that these 


houses represented or were in substitution of © 


a certain part of the husband's estate, that 
they would revert on the widow's death to 
the husband’s heirs. 

The Trial Judge held that these houses 
must be treated as Belonging to the husband's 
estate, since on the evidence he same to the 
eonclusion that the houses were built by the 
widow out of money inherited from her 
husband, Butthe evidence with regard to 
that is of an extremely flimsy sharaster, 16 
may be that Ishwarappa left a small amount 
of property, At the most it sould not have 
been more than one or two buffaloes and 
Rs. 150 in cash. . That is the evidense of 
Yellappa, the brother of Ishwarappa’s widow 
Lobbi, who said that Ishwarappa left a house 
and garden whioh was sold by the widow, But 
Ido not think that we oan even rely upon the 
statement of that witness alone, or the 
evidense of the ‘other witnesses for the 
plaintiff, for establishing this faot, that these 
houses whioh are now in dispute did represént 
the property left by the husband though 
altered in form by the widow. It may 
very .well have happened that the widow 
built these houses cut of the insome of the 
property left by her husband or out of money 
earned by herself, in whieh ease the houses 
would be her stridhan. The defendants in 
the suit are in possession, and the plaintiff 
' puing to resover these houses, as having 
essheated to the Crown on the death of 
Lobhi, was bound to prove his title. I do 
not think he has proved that these houses 
were part of her hnsband's estate, We may 
refer to the decision of the Privy Oouneil in 
Diwan Ran Bijat Bahadur Singh v. Indarpal 
Singh (1), in whioh it was held that: 

“Where a plaintiff sues as next re- 
versionary heir to a Hindu husband after the 
death of his widow, it lies upon him’ to show 
that the property in suit had vested in the 
husband. There is no presumption of law to 
that effect resulting from the husband's 
estate at his death being shown to be 
oonsiderable and the widow's title not being 
shown to have otherwise acorued," 

(1) 261, А, 226; 26 O. 871 (P. 0.); 4 0, W.N. 1; 


2 Bom. L. Е. 1; 7'Sar, P.O. J, 578; 18 Ind. Dec. 
(х. в.) 1158, " 


Then it-was argued that even if these 

houses were the widow's stridhun, still the 
plaintiff was entitled to sueceed. Undoubted- 
Jy the marriage being in an approved form, 
fhe widow's síridhan in the first instanse 
would go to the heirs of her husband. Тһе ' 
question is whether on the failure of the 
husband's heirs the séridhan should go to the 
blood relations of the widow in preferense” to 
the Orown. The qnestion was desided in 
favour of the widow’s blood relations in 
Kanakammal v. Ananthamatht Ammal (2). 
The learned Judges say at page 295*: 
. "Passing to the sesond point, it is argued on 
behalf of the appellant, that on failure of 
husband's sapindas qualified to susceed the 
line of snesession is exhausted, and the 
property essheats to tho State. This is a 
doetrine contrary ta the general spirit of 
Hindu Law of inheritanee, and опе to whieh 
we should be loth to give effeot. It ig 
unsupported by any text to whieh our atten- 
tion has been drawn. No ruling has been 
quoted on either side, but Dr. Bannerji in his 
Hindu Law of Marriage and Stridhanam 
disenases the ‘point, and somes to the son- 
elusion that the widow’s blood relations 
would, at any rate,susseed to the exalusion 
of the Crown”. s a 

The same view is dedusible from a passage 
in West and Buhler at page 540, and we 
agree with it. It seems to me that there 
sould be no valid reason why the widow's 
blood relations should not sueseed on the 
failure of the husband's heirs. The blood 
relations would only be a more remote set of 
heirs who would be entitled to suseeed on 
failure of the first line of susoession. I 
agree, therefore, with the decision to whieh 
I have just referred, as no authority has been 
sited which is in aontradistion to it, I think, 
therefore, that the learned Judge was wrong 
in eoming to the eonoelusion that the plaintiff 
was entitled to вововеа. І think the plaintiff 
has failed to prove. his title to these houses, 
Therefore, the appeal must aueseed and the 
suit must be dismissed with оовёє through. 
ont. 

Saas, J.—I agree, 

А Appeal allowed. 


(2) 25 Ind, Oas. 901; 37 M. 293 at p. 295, 
*Page of 37 M.—[Hd.] ` e 
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ALLAHABAD HIGH OOURT. 
‘Srooxp Civin, APPEAL No, 184 or 1919, 
i February 16, 1921. 
Present;— Mr. Justice Walsh and 
Mr, Justise Hyves. 
GOKUL SING E> eee S Arena 
eras 
GOKUL SINGH in ANOTHER — PLAINTIFFS 


— RESPONDENTS. 
Hindu Law—Joint  family— Debt contracted by 
father for immoral purpose—Son, liability of. 


А mortgage effected by a Hindu father to 
discharge debts contracted for immoral purposes 
is not binding on the son's interest in the family 
property. 

acond appeal from a deeison of the 
Officiating First Additional Judge, Aligarh, 
dated the 15th of November 1918. 

Mr, Peary Lal Banerji, for the Appellant, 

Mesars, Sarat Chandra Ohaudhrt and Sarkar 
Bahadur Johari, for the Respondents. 

JUDGMENT.—This is a snit for partition 
by two sons ofa joint Hindu family against 

‚ their father and also against the present 
appellant, in whieh they elaimed partition of 
their two-third share and a declaration that a 

' mortgage granted by the father to thé 
appellant was not binding upon their two-third 
share. The appellant, the mortgagee defend- 
ant in the suit, attempted in the first Court 

' to prove legal necessity and it would appear 
that he took the onus upon himself. Не 

failed miserably, Amongst other things he 
ealled ihe Patwari in support of his ease, who 

һай а eonvietion of two years’ rigorous im- 

prisonment to his eredit for fabricating re- 
sords, It was further found by the first 

Court thatthe father was keeping a lady and 

although the antesedent debt, whieh went 
bask as far as 1903, the mortgage being dated 
in 1914, may have been and probably was older 
than this liason, the first Court said that in 
eonsequence of the father’s attentions to 
the lady he had eontraeted "any amount of 
debt,” and on these faets it may well have 
been found that the neaessity for the mort- 
gage entered into in 1914, although nominally 
in sonsideration of the antesedent debt, had 
been brought about by the peeuniary straits 
of the father as а result of this sonnee- 
tion, АЦ these findings wera aesepted by 
the appellant’s Üounsel in the lower Ap» 
pellate Court and he confined himself to 
arguing one point of law, whieh undoubt. 
edly is surrounded with eonsiderable diffi- 
eulty, namely, whether the dieta of the 
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Privy Couneil in the well-known sase of 
Sahu Ram Ohandra v. Bhup Singh (1), to the 
effest that the pious obligation of the son 
to pay off his father's debts oan only arise 
after the father’s death, ia to be taken as 
having overruled a great many desisions 
of the High Courts in India to the con- 
trary eifeot, and whether the considered 
view of the Madras High Court reported in 
the ease of Vinjan€mpatt Peda Venkanna v. 
Vadlamannatt Sreenivasa Deekshatulu (2) is 
eorreot in holding that the Privy Counsil 
cannot be said to have intended to lay down 
any such wide principle. The lower Ap. 
pellate Courtin a very sareful judgment 
founded itself upon the dista of the Privy 
Counsil in the ruling to whieh we have 
referred, and holding itself bound as an 
inferior Court to sasept the pronounsement 
in their Lordships’ considered opinion as 
the guiding prinsiple to be followed, found 
as в faot that the debts relied upon in 
this sase were not sueh as to япррогі a 
mortgage binding upon the son’s interest 
in the family property. No doubt one of 
these days the true meaning and authority 
of the dista in the Privy Oounsil ease 
will have to be sonsidered, and probably 
the point will not be set at rest until it 
has been explained by their Lordships of 
the Privy  Couneil themselves, We are 
unable to say that the ‘lower Appellate 
Court was wrong in view of the diota, 
and we do not think that this is a ease 
in whieh we ought to refer the matter to 
в larger Beneh of thia Court. The appeal 
must be dismissed with вовёв, ineluding in 
this Court fees on the higher seale, 


Appeal dismissed, 


(1) 89 Ind. Cas. 280; 89 A, 487; 21 С, W. N. 608; 
1P, L.W. 567; 15 A. L, J. 497; 19 Bom. L, R, 
498; 28 O.L. J,1; 38 M. L. J, 14; (1917) M. W, 
N. (a 22 M. L. T, 22; 6 L. W. 213; 40 I. A, 126 


(P. 0, 
(2) 43 Ind, Cas. 225; 41 М. 186; 22 М. І, T. 
Be 38 M. L.J. 519; 6 І, W. 640; (1918) M.W, 
55, 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deoaex No, 1422 
or 1918, 

: May 4,1920. > 

- Present :—Mr. ‘Justice Newbould im. 
Mr. Justice Panton. 
EULEN DRA KISHORE ROY—Ptarntizy 
— APPELLANT 
tereus 
RAI KISHORI SH'AHA— DEFENDANT 

RESPONDENT, 

Civil Procedure Code (Act V of 1908), O, IX, rr. 
8, 10, 12——Non-attendance of one of several plaintiffs 
Procedure— Discretion of Court—Court’s order decree- 
` dng suit, if illegal, 


Where one of several plaintiffs in a suit does 
not appear, the Court has discretion, under Order 
IX, rule 10 of the Code of Civil Procedure, to 
permit the suit to proceed in the same way as if 
all the plaintiffs had appeared. A decree, there- 
fore, in в ваф ona mortgage-bond by two plaint- 
iffs in favour of both the plaintiffs, although one 
of them only has appeared, is not illegal. To 
such a case Order IX, rule 8, Civil Procedure Code, 

` does not apply. 

Appeal against a deeree of the Addi- 
‘tional Distriet Judge of Tippera, dated the 
26th April 1918, modifying the deeree of the . 
Munsif, Nabinagar, dated the 11th May 1917, 


Babu Akshoy Kumar Banerji, for, the 
. Appellant. 
^ ë Babn Upendra ` Kumar Roy, for the Re- 
spondent. 


JUDGMENT. This appeal arises out of 
a tuit on а mortgage-bond. 

The plaintiff's olaim was decreed in full 
: by the Мопеј? but was redused by the lower 
Appellate Court, The plaintiff has appealed 
io this Court. 

The only point to be sonsidered in this 
appeal ів, what would be tho effeat of the пор. 
appearance of the plaintiff No. 1 after an 
order by the Court for his appearacoe. 

The plaintiff applied to be examined by som- 
' mission. Against that application, the defend. 

ant filed a petition supported by an affidavit, 
asking that tbe plaintiff's request, should be 
refnáed and that the plaintiff should be 
direeted to appear in person for examination, 
The Court passed the following order;— 
“ Plaintiff's prayer for his examination ів 
disallowed as prayed for, The plaintiff No. 1 
. must come to Court personally.” This order 
was passed on the 20th Marsh. On the 5th 
April, the suit was transferred to another 
Munsif for trial and was heard and desided 
on the llth May 1917, Tha plaintiff No, 1 
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did not appear in person at the hearing. 

The learned Distriot Judge has held that 
on aosount of the plaintiff's non-appearance, 
Order ІХ, rule 12, comes into -operation and 
that the lower Court had no option exoapt 
to deatee the suit only so far ав the plaint. 
iff’s olaim is admitted; In our opinion this 
cannot be upheld, 

Order IX, rule 12, provides that where a 
plaintiff, who has been ordered to appear in 
person, does not appear in person, or show 
sufficient oause to ‘the satisfaction -of the 
Oourt for failing во to appear, he should be 
subject to all the provisions of the foregoing 
rules applisable to plaintiffs wh5 do not 
appear, 

The Court of first instanee took no action 
in sonsequence of the failure of this plaintiff 
to appear. Had it done so, it might have 
held that suffsient eause had been. shown 
for hia non-appearanse and not thought it 
nesessary to render him subject to the pro- 
visions of any of the foregoing rales of 
Order IX, Bat assuming that one of those 
rules should be applied,-it appears to us that 
the rule appliesble is not rule &, but rule 10, 

Rule 10 provides for the sase where there 
are more plaintiffs than'one, as in the present 


' gage, and one or more of them appear and 


others do поё appear, Rule 8 provides for what 
Sheuld be done when the plaintiff does not 
appsar. Reading’these two rules togéther, 
it seems that rule 8 is meant to provide for 
ihe'ease, where there is а single plaintiff 
or where all the plaintiffs, if there are more 
than one, do not appear. If rule 10 be 
applied, the Court has diseretion to permit 
the suit to proseed in the same way as if 
all the plaintiffs had appeared. 

In the present ease the first Court did 
proesed with the trial of the suit as if all the 
plaintiffs had appeared, | Conseqüently, there 
is nothing illegal in its order desreeing the 
suit in favour of both the plaintiffs, nor does 
it appear from anything that has been urged 
before us that in so prosesding the Munsif 
exergised any improper judisial discretion, 
We: hold that the lower Appellate Court 
was wrong in applying rule 8 of Order IX, 

The judgment and desree of the lower 
Appellate Court are set aside and' the ease ^ 
remanded to that Court for the appeal to be 
heard on the merita. 

Oosts to abide the result. : 

. Case remanded, 
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PATNA HIGH COURT. 
Олут, Revision No, 132 or 1990. 
December 15, 1920. 
Present: - Mr. Justice Jwala Prasad. 
Mahanih BHIKHAN GIR 
GOSSAJIN-—-PzTiTIONER 
versus 
JALPADAT JHA AN» OTHERS— 


| ОррояттЕ Parry. 

Civil Procedure Oode (Act V of 1908), s. 161, 
О. IX, т. 18, О, ХХІ, rr, 90, 
decree—BSale— Order, ex parte, setting aside sale, 
validity of—Notice, failure to give, affect of — Applica- 
tion to set aside ex parte order, whether cam be 
entertained —Inherent power of Oowrt. 


An order setting aside an execution sale under 
Order XXI, rule 90 of the Civil Procedure Code, 
without giving proper notice to the parties affected 
thereby, as required by rule 92 of the Order, is 
without jurisdiction and amounts to no order at 
all. [р. 114, col. 1.] 

A Court has inherent jurisdiction to entertain 
an application to set aside an es parte order under 
Order XXI, rule 90 of the Civil Procedure Code, 
[p. 114, col. 2.] 


Applisation against an order of the District 
Judge, Patns, dated the 12th May 1920, 


Mr. S. N. Dutt for Mr. Lal Mohan батпаи, 
for the Petitioner. 

Mr. Janak Kishore for Mr, Ram Prasad and 
Mr. Dinesh Ohandra Varma, for the Opposite 
Party. 

JUDGMENT,—This ia an application "in 
revision to ast aside the order of the Distriat 
Judge, dated the 12th May’ 1920, dismissing 
Miseellaneous Appeal No. 38 of 192). That 
appeal was against the order of the Munasif, 
dated the 7th April 1920, the Munsif having 
dismissed summarily an applieation of the 
petitioner to set aside an ex parte order passed 
by him on the 81st of January 1920, under 
Order XXI, rule 90, By this order the 
Mansif set aside the sale of & holding held 
on the 6th April 1917 in exeontion of a rant- 
dearee. The petitioner purchased the hold- 
ing of the opposite party judgment-debtor at 
the Court sale and obtained delivery of pos. 
session on the 27th November 1917, The 
applieation to set aside the sale was made on 
the 28rd of August 1919, more than two 
years after the date of the sale. 

Under rule 92 of Order XXI, notice was 
required to be served upon the  politioner 
of the application made to set aside the sale 
under rule 91. The :notise issued was 
returned unserved оп. several dates, and 
ultimately on tho 2tst of January 1920 the 
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peon returned the servise with the remark 
that the notice was handed over to Sarda 
Prasad, Patwart, on behalf of the petitioner, 
but he refused to give any receipt for the 
same, This service was accepted by the 
Court, holding that the service was suffisient- 
ly proved. The applicant purshaser did not 
appear ard the order was passed by tke 
Munsif, setting aside tke sale on the exami: 
nation of the judgment-debtor, on the 31st 
January 1920. 

On the 17th Marsh 1920 the purehaser- 
applioant made an applieation for setting 
aside the order of the Munsif of the 3186 
Maroh passed under Order XXI, rule 90, on 
the ground that no notice was served upon 
him and that the order setting aside the sale 
was passed behind his bask and that he 
same to know of it during the agrisultnral 
operatione, when interference with his 
possession was offered by the judgment- 
debtor. The application purported to be 
under Order IX, rule 13, mentioning that 
the Court might deal with it onder any other 
section of the Code. The Court entertained 

*a doubt as fo whether the applisation was 
entertainable under the Code of Civil Pro- 
eedure and aseordingly called upon the 
petitioner to sati.fy the Court about it, The 
Munsif heard the petitioner on the 7th 
April in support of his applioation, in order 
to find out under what seotion or law tbe 
appliaation was made. On that date the 
Munsif held that the application did not 
some under Order IX, rule 18, or under 
Order XLVII, rule 1, ror under seetion 151 
ог lá& of the Code of Civil Prosedure, He 
also held thatthe petitioner ought to have 
appealed agninat the order and that there 
was no satisfactory reagon for the delay in 
making the application. Upon tbis view the 
Munaif '' rejected the application summarily,” 
on the 7th April 1920, 

The learned Distriot Judge agreeing with 
ihe Munsif dismissed the appeal, The result 
has been that the applieation of the peti- 
tioner has not been oonsidered on merits, 
particularly the ground urged by him that 
the order pessed by the Munsif setting 
aside tho- sale was without jurisdietion, 
inasmach as no notiee of the application was 
given to him.. Rule 92 clearly provides tbat 
" No order shall be made unless notice of 
the applisation has been given to all persons 
affested thereby.” * 


114 
BHIKHAN QIR COSBAIN V. JALPADAT ЈНА. 

An order passed without any notiee would, 
therefore, be without jurisdiction and will 
amount to no order at all, 

True, it has been held by this Court that 
an applisation to set aside an ea parte order 
passed under Order ХХІ, rule 90, sannot 
be dealt with under Order 1X, rule 9, 
Bhubaneswar Prasad Singh ү. Télakdharz 
Lal (1), which in gtself is in accordance 
with the decision of their Lordships. of the 
Judisial Committee in the ease of Thakur 
Prasad v, Fakirullah (2). In faot, there 
is no particular section in the Code of Civil 
Procedure under which the application of 
the petitioner oan clearly some, bat an 
applisation of this kind must for obvious 
reasons be within the sognizauae of the Court, 
inasmuch as an order passed ea parte with- 
out notice to the person affeoted thereby is 
ealeulated to oance irremediable injury to 
the pariy. In some cages ho may have no 
- right to appeal, or if he has any right to 
appeal, it may have been barred by time on 
socount of the ignoraace of the order passed, 
He may have also in certain oases no right 
of bringing any suit to sontest the order 
paesed behind his bask. In the present aate 
the sale took pleas in 19 7 followed by the 
delivery of pcssession. The applieation for 
setting aside the sale was made in 1919, two 
years after the sale, The dearee being for 
rent is now already barred, more than three 
years having elapsed long befcre the applies- 
tion to set aside the sale was made. If the 
applis&iion of the petitioner be thrown ont, 
as has been done by the Munsif, on the 
ground that it wae not entertainable under 
that section or гше of the Code of Civil 
Procedure, the obvious result would be that 
the desree obtained by the petitioner will 
not be enforseable in Court. To meet such 
eases the Legislature has provided ample 
power in the Code by enasting reotion 151, 
That sestion says that ' Nothing in this Code 
shall be deemed to limit or otherwise affeat 
the inherent power of the Court to make such 
ordersas may be necessary for the endaof justice 
or to prevent abuse of the process of the Court." 

But forthis power the Court will not be 
able to give redress to parties for the injuries 
caused by its own orders or on aecount of 


(1) 49 Ind, Cas. 
аф. 75. 

(2) 17 A. C6 (Р. O.; 5 М, І, Ј, 3; 221. A, 44; 6 
Баг, Р. С J, 626; 8 Ing? Dec, (N. в.) 893. 


617; 4 P, І. J. 186; (1919) 
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the abuse of ita own protess to whioh it lent 
its sanstion and support. Maslean, C. J., in 
ihe ease of Bibee Tulsiman v. Натат Mahato 
(8), where the order was passed under 
sestion 89 of the Transfer of Property Aat 
without notiee to the mortgagor, observed aa 
follows :— — 

“The Subordizate Judge m upon the 
footing that the Court had no sueh power; he 
did not go into the merits. X respesifully 
differ from that view. I think that the Court 
has an inherent power to deal with an applioa- 
tion to set aside an order made ex parte, and 
to eet ib aside upon в proper ease being sub- 
stantiated, I san find nothing in the Code 
of Civil Prosedure to militate against this 
view.’ 

This case was followed in Sudevi 
Devi v. Socaram Agarwallah (4), where on the 
basis of а conditional mortgega deeree an 
order making it absolute and for ejecting 
the defendant was obtained without notice 
to him. Woodroffe, J., observed as follows :— 

“It is an elementary principle that (in the 
absenos of. any special legislative гие 
excusing notice) no order should be made in 
favour of one party against and to the 
prejudica of another, unless that other has 
had an opportunity of showing that it should 
not bs made. And the Court has an in. 
‘herent power to deal with an applisation to set 
aside an order made ez parte and to set it aside 
upon a proper oase being substantial,” 

In the ease of Bharat Ohandra Nath ү, 
Yasin Sarkar (5) (Fletsher and Richardson, 
JJ, ) Richardson, J., observed : 

“Tf the Subordinate Judge was right, as I 
think he was, in holding that Order IX, rule 9, 
was inapplieable, he had, nevertheless, in my 
opinion, inherent power on а proper appliea- 
tion being made by the respondent to review 
the order and to enquire whether the respond- 
ent had or had not а reasonable eause for not 
appearing on the date appointed for the 
hearing of his petition,” 

Whenthe weight of opinion is so strong 
Ihave no hesitation in following it, and 
adopting the words of Rishardson, J., quoted 
above, as my reason for the purpose of 
deciding the present баве, In ascordanee 
with the direstions given in the ease of Bibee 
Tulsiman v. Harihar Mahato (3) „1 would 

(8) 9 0. W. N. 81 at p, 83. 

(4) 10 О, W. N. 806 at p. 310. 

(5) 41 Ind, Cas, 586; 21 О. W, М. 769 at p. 718. 


. section 92 of the Code of Ciyil Procedure, 
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send the ease bask to the lower Court for trial 
on merits. The eosta of remand will abide 
the result of this litigation, Hearing fea one 
gold mohur, 

, Оазв remanded, 
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OALOUTTA HIGH COURT, 
Огт, Rote No, 255 or 1919, 
May 3, 1920. 

Present :—Juatise Sir №, R Chattorjea, Kr., 
and Mr. Justice Panton. 
MOHABOR RAHM AN— PLANTEE — 
PETITIONER 

| versus 
Has: ABDUR RAHIM — Oreosrrg Parry. 
Bengal, N, W, P. and Assam Civil Courts Act (XII 
of 1887), s. 8, sub-s, (2)—Aasignment of function of 
District Judge to try suits to Additional District Judge 
— Power of latter to try suits under в. 92, Civil Pro- 
cedure Code (Act V of 1908)— Additional District 


Judge, if need be empowered by Local Government, 
* e 
An Additional District Judge, to whom the 

funotion of a District Judge, relating to all suits 

cognizable by the latter, hasbeen assigned under 
section 8, sub-section (2) of the Bengal, №. W. P. and 

Assam Oivil Courts Act (XII of 1887) ів, by virtue 

of such assignment, empowered to exercifó the 

same powers asthe District Judge in suits under 


. 115 
об], 2.] >п, 


In such cases it is not necessary that the 
Additional District Judge should be empowered in 
i behalf by the Local Government, [р. 116, col, 

The expression “any other Court empowered in 
that behalf by the Locel Government,” in section 
92-of the Code of Civil Procedure, probably refers 
to Oourts such as the Subordinate Judge's Courts. 
Гр. 115, col. 2; p. 116, ool. 1.] 

Civil Rule, 

Baba Narendra Ohandra bose, for the 
‚ Plaintiff-Petitioner, | 

Babu Mahendra Nath Roy (with him 
Maulvi Wahed Husain), for the Opposite 
Party. 

JUDGMENT. — This Rule was granted, 
ealing upon the opposite party to show 
eause why a suit pending in the Court of 
the Distrist Judge of Hooghly should not 
be transferred to the Court of the Additional 
Distriet Judge at Howrah, 

The suit was one under seetion 92 of the 
Oivil Prosedure Code for the removal of the 
defendant-opposite party from the offiee of 
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Mutwalk of а waqf property and for other 
reliefs, The application for transfer was 
made on the ground of sonvenienss of 
the parties. The Districts Judge of Hooghly 
was moved by the petitioner for transferring 
the ease, but he disallowed the applisation, 
being of opinion that a suit coming under 
sestion 92 of the Civil Prosedure Code 
“requires authorization by the Liosal Govern- 
ment in the ease of a Court whioh is not 
the prinsipal Civil Court of Original Jurisdia- 
tion.” 

Seation 92 of the Oivil Prosedure Oode 
provides that a suit may be instituted in 
the principal Civil Court of Original Juris. 
diction or in any other Court empowered 
in that behalf by the Losal Government 
within the local limita of whose jurisdiation 
the whole or avy part of the subject-matter 
of the trust is situate. 

The learned District Judge relied upon the 
provisions of section 92 mentioned above. But 
sestion 8 of the Benga), N. W. P. and Assam 
Civil Courts Act CXII of 1887) lays down that 
Additional Judges may be appointed when 
the business pending before any Distriot 
Judge requires the aid of Additional Judges 
for its speedy disposal. And sub seotion 
(2) of the sestion saya that Additional Judges 
so appointed shall dissharge any of the 
funetions of a District Judge which the 
Distriot Judge may assign to them and in the 
dissharge of those funetions, they shall 
exereise the same powers as the  Listriet 
Judge. 

It appears that the Distriet Judge of 
Hooghly by bis order, dated the 4th Oato- 
ber 1917, assigned the function of а Distriot 
Judge relating to all suits cognizable by the 
Distriot Judge under any Asb in foree for 
the time beiug, arising within the exesutive 
District of Howrab, to the Additional Dis- 
trist Judge of Hooghly loeated at Howrah, 
and this assignment of funotion ineludes 
trial of suits under seotion 92 of the Civil 
Proeedure Code. That being co, the Addi- 
tional Distriot Judge at Howrab, by virtue 
of the assignment of funotion, is empowered 
to exereise the same powers as the District 
Judge in suits under section 92 of the Oivil 
Prosedure Code. 

We think that in sueh cases it is not 
necessary that the Court should be ет» 
powered by the Logal Government, and that 
" any other Court empowered in that behalf 
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by the local Government,” in seotion 92 of ` 


the Code, probably refers to Courts such 
as the Subordinate Judges’ Courts The anit 
eap, therefore, be tried -by the Additional 
Distriet Judge at Howrah and it ean, there- 
fore, be transferred to that Court. 

We think thet the вазе should be trans- 
‘ferred to the Howrah Qourt on the ground 
of convenience. 16 appears that all the 
properties are situated within the jurisdia. 
tion of the Howrah Court; both the plaintiffs 
and the defendants reside within the juria- 
distion of that Oourt, and all the witnesses 
for the plaintiffs sre residents of Howrah. 
The plaintiff in his petition stated that he 
' believed that almost all the witnesses for the 
opposite parties were aleoresidents of Howrah. 
In the eounter affidavit it is stated, that 
some of the witnesses for the opposife party, 
including several Pleaders of the Hooghly 
Court who are residents within the jurisdia- 
tion of the Hooghly Court, would have to be 
summoned and that the opposite party has 
already incurred eosts in paying the fees of 
the Pleaders at Hooghly. The petitioner, 
however, is willing to pay all these costs. 

We sesordingly direst that, upon the 
petitioner paying to the opposile party the 
fees which the latter has paid to hia Pleaders 
in the Hooghly Court (the amount whereof to 
be aceertained by the Court below) within a 
fortnight of the amount being so determined, 
and upon the: petilionor undertaking to 
pay the-additional освів whioh may be 
incurred by the opposite party in examin- 
ing his witnesses from Hooghly, the suit 
mentioned in the petition now pending in 
the Distries Judge's Court at Hooghly be 
transferred to the Additional WVistriat Judge 
at Howrah, 

If the petitioner does not pay the amount 
of fees paid by the opposite party to his 
Pleaders in Hooghly within the time spesified, 
this Rule will stand dissharged with oosts, 


Rule made atsalute, 
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PATNA HIGH COURT. 
Oinourr Court, Corracr, 
Fiasr Civic Appnan No, 15 or 1919, 
И January 13, 1921, 
Present:—Mr. Justice Jwala Prasad and 
Mr. Justice Rose, , 
MIOHU MISSIR AND OrHERS—PLAINTIFFS— 
- APPELLANTS 
versus | 
BALBHADRA PRASTI AND отнккв— 
DgrsNDANTA— RE?PONDENTS, 

Hindu Law--Joint family—Mortgage by karta— 
Antecedent debt, what is—Prior secured debt, whether 
antecedent debt—Interest after period of grace—Dis- 
cretion of Court, 


Afather as karta of a joint Mitakshara family has 
power to sell or mortgage joint family property 
for legal necessity or benefit, as also for payment 
of his antecedent debts, which must not only exist 
antecedently in time but bo entirely dissociated 
from the loan in question in the suit, [p. 120, ool. 2.] 

Although it is within the discretion of the Court 
to give interest or not, that discretion must be 
reasonably exercised. |р. 116, col, 1.] 

Per Jwala Prasad, J.— hore is no reason for 
making a distinction between secured and ‘un- 
secured antecedent debts of the father. If it - is 
established that there was a real antecedent mort. 
gage independent of and unconnected with а 
subsequent mortgage, there is no reason why the 
family property cannot be validly mortgaged 
subsequently for sucha debt, just as in ‘the case 
of agpersonal debt. Гр. 120, col. 2.] 

Sahu Ram Chandra v. Bhup Singh, 89 Ind Cas. 
280; 89 A 437; 21 С. W, N. 698; 1 P. І. W. 657; 
15 A. L, J. 437; 19 Bom. L. В. 498; 260, L. Js d 
88 M. L, J. 14; (1917) M. W. N. 489; 22 M. L. T.22 
6 Т, W. 213; 44 I. А. 126 (Р. О,), commented upon. 


Brij Narain Rai v. Mangla Prasad, 50 Ind. Cas* 
101; 41 A. 285; 17 А.Т, J. 249; 1 U. P.L, К. (A.) 
49, Sukhdeo. Jha v. Jhapat Kumat, 64 Ind. Cas. 946; 
1 P.L. T. 49, (1920) Pat. 07; 2 U. Р.І, В. (Paty 
39; 6 P. L J. 120, doubted, 

Arumugham Chetty v. Muthu Koundan, 52 Ind, 
Cas, 525: 42 M. 713; 9 L. W. 565; (1919).M, W. N. 
409; 37 M, L, J. 166; 26 M. L. Т. 96, followed, 


Appeal. 


Rai J. N. Bose Bahadur and Messrs, S. О, 
Mukherji, B. №. Sinha and B. Das, for the 
Appellants. . 

Mr. S. О. Ohatteryi, for the Respondents, 

JUDGMENT, 

"Ross, J.— This is an appeal by the plaintiff 
from the deoree ofthe learned Subordinate 
Judge in а mortgage suit. 

The mortgage, Exhibit 1, was exeouted on 
the lst of February 19:5, by defendants 
Nos. 1, 2,3, 5 for theméelves and for defend. 
ant No. 4, an infant, and defendants Nos. 6; 7, 
and 8, the principal members of the Prasti 
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family. Defendants Nos, 9 to 23 are junior 
members of the family and defendant No, 24 
is а trustee appointed by the-senior members 
of the family to take eharge of the estate 
and to manage it with the object of paying off 
the debts. Defendants Nos, 25 to 27 are sub- 
sequent alienees, 

The bond in suit, after setting out the pro- 
perties ‘fo whioh the mortgagars are entitled, 
recited eertain debts. These debts were ag 
follows :—(1) а mortgage of 1910, Exhibit 
2, for Rs. 7,000, whioh with interest amounted 
to Rs, 11,106-10 6, exesuted in favour of the 
mortgagees for the expenses of the family; 
(2) two mortgage-deorees of 1913, Exhibits 10 
and 11, for Rs. 747.9-. and for Rs. 263-10-8 
in favour of the  mortgagees; (3) a 
mortgage of 1913 for Hs. £00, whieh with 
interest amounted to’ Rs. 660, exeauted by 
defendant No. 8 in favonr of the mortgagees, 
(4) a mortgage of 1914 for Rs; 1,500, 
amounting with interest to Rs, 1,655-8.0, The 
total of these debts waa Rs, 14,433-7-6, 
Apart from this; there were also-cther debts: 
(1) в debt of Ra.. 1,500 due under а rent- 
deeree, Exhibit 8, to the Supsrintendent-of 
Jagarnath Jeo ; (Z) a debt of Rs, 1,500 due 
under a mortgage-bond, Exhibit 9, exeouted 
іп. favour of Behari Ota- in 1907; and (3) 
a debt of Rs. 5C0 due under а decree 
of 1913, to-Jogendra Ohandra Mitter, Exhibit 

2. 

In the bond it was reoited that, in order 
to рау off these debts and being in urgent 
need of money -for neseasary household 
expenses, the exesutants mortgaged the 
aforesaid ‘properties: for Rs, 18,000, of whieh 
Rs. 14,433.7 6 was oredited: to: the debts 
of the mortgagors. The olaim based on 
these bonds was Rs, 24, 66. The defend- 
ants Nos, 24 to 2/ did not appear, Various 
defenses were raised by the other defend- 
ante, but abandoned at the trial, the only 
plea left for trial being concerned with the 
question whether the mortgage: was a valid 
sharge on the family property, The learned 
Subordinate Judge app'ied three testa whioh 
the appellants aooept' as sound : the first ів 
the test of legal neoossity ; the second is 
the test of honest enquiry, and the third 
ia the tert of antecedent debt. One or 
other .of these tests muat ba satisfied before 
the joint family property ean be held to 
be aharged. The different debts above 
referred to were then dealt with, with the 
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following resulte, Of the debts mentioned 
in Exhibit 2, he allowed the debts of Bhikari 
and Surendra and disallowed tha other 
debts, for want o? suffisient proof. The 
debts under Exhibits 10 and 11 and 8 and 
12 were allowed. The debt under Exhibit 8 
was disallowed for having been insurred 
by one of the defendants only, defendant 
No. z, and also on the ground that it was 
а sesured and, therefore, not an antesadent 
debt. The debte under Exhibits 4 and 13 
were disallowed for want of proof of nases. 
sity or of enquiry, The evidenoa as to 
enquiry was. disbelieved, In the result, the 
Subordinate Judge gave a morigage desrea 
for Rs. 6,000 with interest at the bond rate up 
tothe expiry of the period of grass and a 
monay. decraa for the balansa, 

The plaintiffs hava appealad against this 
desvae and thare is по eross-appoal. We are, 
therefore, sonserned with four items of Ex. 
hibit 2 anl with tha entirety of Exhibits 
3, 4 and 9. 

[His Lov lahipi than disaussa3 tha evidonoa 
in the ese, — E41 1 . 

In genaral, if is to baobdsarved thit these 
bands were exesutel by the senior mambers 
of- the family, and there is no allegation at all 
of mismwmaga mont or waste, nor із any evi- 
densa offered in that direstion, 

On the whole evidenss, therefore, it must 
be held that all these debts ara proved to have 
baan insaurred for lagal пөвэвзіёу. 

Oa the point of oenjuiry there is the 
plaintiffs’ evidenee, whish has bean corro. 
borated by Jadumani, plaintiffs’ witness 
No, 5, Banehanidhi, plaintiffs’ witness No, 3, 
and the Gomasta, plaintiffs! witness No, 1, 
No passage in the plaintiff's eross examina- 
tion was pointed out to us as a ground for 
disbelieving his evidenee on this point. The 
learned Subordinate Judge has disholieved it, 
but his reasons for doing ко вап hardly bo said 
to be cogent. The residense of the plaint- 
iffs is at Pari, whera the defendants also 
live at a distanse of one anda half mile 
from them, and the defendants’ oreditore, 
exespt Bahari, are also residents of Puri. 
It would bs a most natural thing for 
the plaintiffs in these sirsamataness to make 
enquiries, whish presented no diffisnlties, 
aud it is unlikely thatso larga sums would 
have been advansed on the sesurity of joint 
family property withopt proper onquiry baing 
made, 


118. INDIAN ОАВЯВ, 


MIOHU MISSIR ©. BALBHADRA PRASTI, 


“Whe last question is as to antesedent debt, 
Two objections were raised by the respond- 
ents on this head: The first was that ‘the 
sons of defendants eonserned in this litiga- 
tion are not all sons of the exsontants of 
the different bonds: А suffieient answer to 
that argument is to be found in the faot 
that by’ Exbibit 1 the debts were all adopted 
by, theheads of the family as joint family 
debts, The second objection was that some 
of those debte, namely, those concerned with 
Exhibits 3, 4 and ©, are seoured debts 
and, therefore, sannot be antesedent, ascord- 
ing to the desision of the Privy Council in 
Saku Ram Ohandra v, Bhup Singh (1). It 
is not necessary in this ease to express 
any opinion on this point, as the desision 
does not turn on it, in view of the rresed- 
ing findings as to legal nesessity and honest 
enquiry, But whatever the true interpre- 
tetion of the decision in Sahu Ram Ohandra 
v. Bhup Singh (1) may be, whether their 
Lordships were considering the question of 
secured as egainst unsesured debt, whether 
there is any reason in prineiple or anthority 
for making between these two olagses of 
debts ihe distinction sontended for by the 
respondente, and whether the test of anteoc- 
dent debt laid down by the Judicial 
Committee was nob simply that a debt to 
be ən antesedent debt must not only be really 
anterior іп time to, but also independent of, 
the seeurity sued проп, there is in eash of 
these bonds а personal sovensnt, acd this 
would ће sufficient to take the case ont 
of the suggested rule, the time of payment 
having expired. . Ul 

.There remain two minor matters, the 


frat is that interest has been mizoaloulated | 


on the debts of Bhikari and Surendra and 
should be inoreased by Rs 763, and the 
eesond ів that interest has not been allowed 
subsequent to the period of grace. No 
answer is made to the first objestion, whioh 
must be allowed. Аз to the ‚ Second, it 
appears to be a simple ошієвіоп ; and 
although it is within the dissretion of the 
Court to give interest or nol, that disare- 
tion must be reasonably exereised, and I 


(1) 89 Ind, Cas. 280; 89 A. 487; 21 0. W. N. 698; 
1P. L W. 657: 15 A. L. J. 487; 19 Bom. L. R. 
498 $6 C. L-J. 2; 38 M. D. J. 14 (1917) М, W. N. 
489; 22 M.L 7.22, 6 L. W, 218; 44 І. A. 126 
(P, 0. . 
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ean see no reason why interest should not 


be sllowed subsequently to the expiry of 
the period of graos. 

The result is that the appeal must be 
decreed with costs. There will be а mort- 
gage deares against all the defendants for 
the sum claimed, leas the sum of Ha. 200 


and interest aoorued thereon from the 12th - 


of Mareh 1910. The amount deareed will 
carry interest at the rate expressed in the 
bond until the expiry -of the period of 
grace, and thereafter at 6 per eent. per 
annum until payment. The возів willbe 
proportiorate and will be paid by the son- 
testing defendants and will earry interest 
at 6 per sent. per annum, There will be 
a money deeree for the aforesaid sum of 
"Re. 200 and the interest thereon at the bond 
rate with sosts against defendants Nos. 1 
to 3 and 5 to 8 only, and this amount 
will sarry interest at 6 per sent. per annu 
from the date of the deeree. ` 
Jwata Рвавар, J—I entirely agree with 
the judgment just now delivered by my 
learned brother, | 
The plaintiffs have brought this present 
suit to enforae their mortgage on the basis 
of a bond exeouted by the head members 
of the Prasti family, defendants Nos. l'to 8, 
on the Ist of February 1915, Exhibit 1. 
The other defendante, namely, from 9 to 
23, are the sons of the exeeutants of the 
bond. 1% was admitted by witness No. 1 
for the defendant, who is himself defendant 
No. 9 inthe ease and son of defendant No. 1 
(Balbhadra), that Balbhadra was the HH 
or head member cf the entire joint family. . 
АП the previous mortgage bonds aswell 
as the bond in suit were executed, among 
other head members, by Balbhadra, the 
karta of the family, exoept the bond Ex. 
bibit 3, dated the Ist of October 1913, 
All that the plaintiffs, therefore, needed to 
prove jn this sase was tbat the bond ‘in 
suit was executed for family певеввібу, 
~The recital in the bond in question will 
show that the head members of the family, 
defendants Nos.1 to 8, admitted that the 
previous debts inourred by them by means 
of several bonds were for "ijmali expenses,” 
This recital is also with respest to the bond, 
Exhibit 3, exeented by Obaturbhuj Prasty, 
defendant No, 8, The plaintiffs have given 
evidenee in thia ease to show that all the 
previous debts were referrable to partieular 


Vel. LXIL) 
MIOHU MISSIR 0, BALBHADRA PRASTI, 


necessities of the family, He has supported 
his evidence by all available evidense of 
eompetent witnesses and also by filirg 
doaumentary evidonee, It has been proved 
that the plaintiffs are elose neighbours of 
the defendants, living only at a distanse 
of two and а half miles, and that there ех: 
isted good feeling and amity between the 
parties; and that for some time past, 
the plaintiffs have been advansing money 
to the defendants in times of need, such 
as litigation and other family neeessities, 
Apart from the evidence of Jadumani Das, 
witness No. 10, the judgment, Exhibit 14, 
shows beyond doubt that the defendants 
had been involved in very expensive litiga- 
tion from the year 1901, which lasted upto 
1915. They had besides a shop to earry 
on, The family is a very large one, вор- 
sisting of atleast 50 members. They had, 
therefore, to mest their neaessities by bor- 
rowing. There is absolutely no reason why 
the plaintiff will perjure himself. The 
evidense given in this ease to prove the 
legal nesessity was almost in the nature of 
ex parte evidenes on behalf of the plaintiffe, 
their being no rebutting evidenes on behalf 
of the defendants, 


The learned Subordinate Judge har, tf 
my mind, dealt with the ease most super- 
fisially. He has not sarefully gone into 
the evidenee, either oral or dosumentary, 
nor has he seru'inisced it in order to 
get at the truth. I bave no hesitation in 
upsetting the view of the Sabordinate Judge 
and agreeing with that of my learned 
brother, which has been arrived at upon 
a eareful analysis and consideration of the 
evidenee in the ease. It has been, there- 
fore, fully established that the mortgage- 
bond in question was exesuted for the 
legal nesessity of the family and that the 
family property was validly hypothecated 
therein. This finding relieves us from the 
sonsideration of the question as to whether 
the prior mortgages (Exhitits 3, 4 and 9), 
io satisfy which the mortgage bond in 
question was exesuted, would some within 
the meaning of antesedent debts of defend. 
ants Nos. 1 to 8, for whieh the ansoatral 
property belonging to them and their sons - 
could be validly pledged as seeurity in 
the mortgage bond in question, This 
question has arisen in a very asute form › 
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sinas the pronounsement ‘of the well. known 
decision of their Lordships of the Judisial 
Committee in the ease of Jahu Ram Ohandra 
v. Bhup Singh (1). There the plaintiff 
brought his suit to enforee the security on 
the basis of a mortgage-bond, dated the 
6th January 1898. The mortgage-bond in 
that ease was exeauted, in respeet of the 
loan taken by the father atthe time of 
exeouting the bond in question. No family 
necessity for the debt in question was 
established and it was nota debt antesedent 
to that for whioh the mortgage-bond was 
exeeuted, Their Lordships held that the 
debt in question aould not be raid to be 
an antesedent debt во ав to validate the 
transaction of the mortgage in question, 
Teahnieally speaking, there may have been 
antesedency in time, in the sense that the 
loan might have been before the exeoution 
of the bond, but in reality the borrowing 
was made on question (sic) of the grant of the 
mortgsge and there was no real disscaiation 
in fast. Their Lordships further observe 
that the joint family estate eannot be cífes. 
tively sold or sharged in such a manner 
as to bind the issue of the father, 
“exeept where the sale or sharge has been 
made in order to diseharge an obligation 
not only anteeedently ineurred, but ineurred 
wholly apart from the ownership of the 
joint estate or the seourify afforded or sup- 
pored to beafforded by sush joint estate.” 


Interpreting thia passage, the Full Bensh 
of the Allababad High Court in the aase 
of Bri Narain Rat v. Mangla Prasad (2) held 
that "Where & mortgage insuit had been 
exesuted to pay off two earlier mortgages 
of joint family property also exeanted by tha 
father, it was for the defendant mortgagee 
to show that the earlier mortgages fell 
within the exception recognized by the 
Judieia] Committee of the Privy  Couneil 
in the ease of Sahu Ram Ohanira v. Bhup 
Singh (1)." 

The view of the Allahabad High Conrt, 
was not assepted by the Fall Benoh of the 
Madras High Court, where the learned Judges 
observed that “The interpretation put by the 
Allahabad Court upon the decision of the 


(2) 50 Ind. Cas. 101; 41 4. 285; 17 A. L, J. 249; 
1U Р, І, R, (A.). 49, 
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Privy Council relating to the meaning of an- 
tesedent debts was repugnant to the Hindu 
Law, and their Lordships of the Judiaial Oom. 
mittee sould not have intended to exelnde the 
prior mortgages from the eategory of antese- 
ent debts,” Vide Arumugham Ohetty v. Muthu 
Koundan (3), Besently two learned Judges of 
our Court (Contts and Saltan Ahmed, JJ. ,) in 
the паве of Sukhdeo Jha v. Jhapat Ката (4) 
differed from the view taken by the Madras 
Court and agreed with that taken by the 
Allahabad Court. 

In this state of divergence of opinion it 
is diffisult to give with aonfidence one’s own 
view as to the true meaning and seope of 
antecedent debt as defined by their Lordships 
of the Judisial Committee, so far as the 
prior seoured mortgage-debts for the son- 
sideration of a subsequent mortgage-bond 
are вопввгпед, The matter is, therefore, one 
for the osonsideration of a Fall Bench of 
this Court, and I have no doubt the 
question will sooner or later be sonsidered 
by such a Bench, Asoording to the text 
in the Mitakshara (1,1, 27) the father is 
"gubjest to the sontrol of his sons and 
the rest in regard to the immoveable estate, 
whether acquired by himself or inherited 
from his father or other predecessors ; singe 
it is ordained, though immoveables or bipads 
have been acquired by à man himself, a gift 
or sale of them shonld not be made without 
sonyening all the sons.” 


The fatheras head and manager of the 
family has certain powers with respest to the 
joint family property. He is at liberty to 
dispose of the joint family property in respest 
of the estate ov family necessity, and whore 
such ncoessity arises the eo.parseners as а 
whole are bound by an alienation such as 
the mortgage or sale of the family pra- 
perty effected by the father, Assording 
to the Mitakshara Law, the sons are 
further under the pious obligation to pay 
the debt of their father, whether it is 
ineurred for family necessity or not, but 
this obligation aescording to the view of 
their Lordships of the Judicial Gommittee 
arises only after the death of the father, 


(3) 52 Ind. Cas. 525;42 M. 711; ЗТ, W. 565; 
е W. №, 409; 87 M. L, Т. 168; £6 M. L. 


T, 9 
à 54 Ind, Cas.946; PP. І. T. 49; (1920) Pat, 
67; 2 U, P, L, В, (Pat) 88; Б] P, La a 120, 
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80 that during the lifetime of the father 
the sons are liable only for sueh debts 
as are inourred by the father for the 
family or estate nesessity, and the joint 
family property oan be mortgaged or sold 
to satisfy sueh debts only. А debt, however, 
inourred prior to the transaetion resulting 
in the mortgage or sale ia said to be an 
antecedent debt, as an exception to the 
principle that the father has no power 
either of mortgage or sale exoept for debts 
ineurred for family or estate nesessity. He 
is, asaording to the judicis] interpretation 
upon the Hindu: Law, further empowered 
to mortgage or sell the family property in 
consideration of an antessdent debt, Sush an 
antesedent debt may be either а peraonal 
debt or a sesured debt. It is impossible 
to make a real distinotion between a secured 
and: unsesured debt for the purpose of its 
being an aniesedent debt, The seaurity of 
the family property in a mortgage may not 
itself be capable of enforsement by. reason of : 
there beiog no family necessity, yet the debt 
insurred by the father: remains and may 
become antesedent for the purpose of being . 
a valid consideration for а subsequent mort: 
gage of the family property exeeuted by the 
father. Therefore, if it is established that 
there was a real antecedent mortgage 
independent of and unsonnested with the 
subsequent mortgage, there is no reason why 
the family property cannot be validly mort. 
gaged subzequently for sush a debt, just as 
in the ease of a personal debt, The prinoiple 
appears to be that in order to be, antesedent 
debte, fcr whieh the father вап vahdly 
mortgage the family property,: both the 
secured and the unseonred debts must have 
been inourred not only antesedently to the 
mortgage sought to be enforced, but also 
independently of it. In this view the debt 
in question in the case before their Lordships, 
ав having been incurred on tha dsoasion of 
the mortgage bond sought to be enforasd, was 
held not to be an antecedent debt, Their 
Lordships had not before tham the effeet of & 
pricr secured debt вв being the consideration 
of a aubzequent mortgage-bond sought i» be 
enforaed. The meaning of antesedent debt 
in the aforesaid desision was made elenr in 
the oase of Jogi Das v. Ganga Bam (5), 


(5) 42 Ind. Cas. 701; 21 О, W, N, 957 аё p. 959; 
(1917) M, W. N, 739 (P. С.), 
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wherein Vissount Haldane interprets the 
decision in the following words :— 

“Io that oase it жаз laid down in efféot 
that joint property o»uld not be alienited аз 
against ao sharers by way of mortgage or 
otherwise, exadpi for nesessity or for payment 
of an ástual anteasdon! 4..5, quite distinct 
from the debt iasurred in the mortgage 
itself, and that in sonsequense tha transaction 
in that ease aonld not stand, and it was added 
that the mere airenmstanos of а pious 
obligation сез not validate the mortgage.” 

I ат, therefore, inelined to agree with the 
view taken by the Madras Oourt and ta hold 
that the prior mortgages іп the present oase, 
Exhibita 8, 4 and 9, were antessdent debts 
within the meaning nf the word in that 
сава, Sahu Ram Ohandra v. Bhup Singh (1). 
The same result is arrived at in another 
way. The prior mortgage-bonds, Exhibits 3, 
4 and 9, eontain a personal eovenant in 
addition to the sesurity of the family property 
offered therein. The due dates for the pay- 
ment of those mortgage-bonds bad expired. 
They had, therefore, besome not only. the 
sesured debts, but personal debts of the 
defendants Nos. 1 to 8 and as euch they 
were antesedent debts even in the restristed 
sense of the term, for whioh their sons, the 
other defendante, were liable, The defend. 
anta'Nos.l to8 were, therefore, entitl&d to 
give `a valid mortgage of the family prop- 
erty by executing the bond in anit (Ех. 
hibit 1). 

Had the degision rested upon the deter. 
mination whether tha prior mortgage bonds 
(Exhibits 3, 4 aud 9) were antésedent debts or 
nof, we would have liked to refer the oase 
ioa larger Benoh, bat in view of the finding 
arrived at by us that the debts were in- 
eurred by the defandahta Nos. 1 to #, the 
héad members of the family, for family 
nesessity, there is no nesessity of any гө. 
ferenae. 4 

I would, therefore, іп agreement with 
my learned brother deoree the appeal on the 
terms set forth in his deoision: 

Appeal decreed. 
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MADRAS HIGH COURT. 
Озуп, Appea No, 308 ок 1919, 
August 18, 1920. 

Present :—Sir John Wallis, Kr., Chief Justice 
and Mr. Justice Seshagiri Aiyar. 
CHAMIYAPPA.THARAKAN alías 
OHINNAPPA THARAKAN 
—Dereapsnt No. 1— APPELLANT 
versus 
Vagıı M. S. RAMA*IYER, RECEIVER or 
gre ESTATE or KOOHAPPA 
MANNATIAR/'8 SONS, THIRUCHA 
MANNADIAR 4ND orggRsS—PrLAINTIFE 
axp Derenvants Nos, 2, 5, 6, 8, 10, 11, 

12 эмр 13-—RESPONDENTS, 

Execution of decree— Attachment of property, effect 
of—Prior and subsequent attachments—Sale under 
later attachment, effect of, on prior attachment— 
Auction-purchaser, rights acquired by, nature of— 
Transfer of Property Act (IV of 1882), s. 52—Hmecu. 
tion, application for, effect of. 


The effect of an attachment of property is to 
prevent private alienation thereof, and not to 
confer any title by way of charge or otherwise on 
the attaching decree-holder, Where the same pro- 


‘ perty bas been attached in execution of two 


money-decrees, and brought to sale under the 
later attachment, the sale is unaffected by the 
existence of the prior attachment in the other suit, 
which comes toan end, as also does the attaching 
oreditor's right to redeem any mortgage there 
may be on the attached property. [p. 127, col. 2; 
р. 126, col. 1.] 

Similarly, an attachment comes to an end as 
soon as the attaching creditor has brought the 
judgment-debtor’s interest to sale in execution of 
his decree, and that interest has passed to the 
auction-purchaser free of attachment, and the 
auction-purchaser takes with unrestricted rights of 
alienation and acquires any equity of redemption 
or right to redeem that the judgment-debtor may 
have d in the property. [p. 126, col. 2; p. 126, 
col. 1 

A mere application for execution by attachment 
and sale of the judgment-debtor’s interest in the 
property specified therein is not the commence- 
ment of a contentious proceeding in which a right 
to immoveable property is directly and specifically 
in question, so as to make any alienation by the 
judgment.debtor voidable under section 52 of the 
Transfer of Property Act. [р. 127, col. 2.] 


Appeal against the revised deeree of the 
С. охь of the Subordinate Judge, South 
Malabar at Palghat, dated 3lat Maroh 1919, 
in Original Snit No. 67 of 1915. 


FAOTS appear from the judgment, 


Mr, T, №. Ramachandra diyar (with him 
Mr. P, V, Parameswara Atyar), for the Ap. 
pellant.— There is & short point in this case 

е 
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whieh ean be argued without reference to the 
fasta of the oase. It is that the plaintiff 
eannot redeem the properties without firat 
setting aside the auation sale in pursuance of 
the mortgage deoree in Original Suit. No, 299 
of 1903. He oannot ignore the sale. He 
impugns neither the debt nor the mortgage 
deeree. So under the latest Privy Counsil 
ruling, Ganpat Lal v. Bindbasint Prashad 
Narain Singh (1), he %annot redeem the 
properties without setting aside the sale. 


My next point is that the attashment of the 
properties was abandoned by the plaintiff, 
beoaüse he did not pursue the remedies under 
the attachment for slose ona pericd of 12 


years, So under the ruling of the Privy Ooun-. 


eil in Puddomonee Dossee v. Roy Muthooranath 
Ohowdhury (2), the plaintiff must be sonside:c- 


ed to have abandoned the athaahinent cf. 


1895. 

[Seswacre: Arxas, J <—Why ds. you gay ec ? 
He kept it alive by putting i in PPR ASTEN at 
the interval of three years’, 


Mr. T. E, Ramachandra Айјат.--Не got the 
dearee transferred to a different Court and-was 
exeeuting it in that Court, and never thought 
of the attashment until the seventh defendant 
besame owner of the property, nearly a day 
before the deeree eonld bave beeome barred. 
His sondust shows he abandoned 16, Farther, 
the austion sale that took plase on 7th Feb. 
ruary. 1906 in favour of one Raman Kutti 
killed the prior attaehnient, if a thing ean be 
twieé killed. Sestion 64, Civil Prosedure Code, 
is very elear that the attachment does not 
ereate a sharge but it only prevents alieration 
by the: judgment debtor. It prevents only 
private alienation. So if a judieial sale takes 
plase, the prior attashment falla to the ground, 
Kashi Nath Roy Chowdhury v. Surbanand 
Shaha (3). My next point is that the 
attaching desree-holder is bound by the 
sale, besause he is not a necessary party 
to the mortgage suit. Не must exersise 
his rights of sale, before the property haa 
been sold away in Court auction. He is 
mentioned in olanse (f) of seation 91 of tha 


(1) 56 Ind, Cas. 274; 47 І. A. 91; 18 A.L. J. 585; 
(1920) M. W. N. 882; 12 І, W, 59; 8 89 M. L. J. 108; 2 
©, P. L. B. (Р. O.) 108; 24 0. W. N. 9645 28 M.L. T, 
830; 47 С. 924 (P. O.) 

(2) ee. І. R. 411 (P. С.); 20 W. R. 138; 8 Sar, P. 
C. J. 

(3) 190, 317; 6118, Deo, (м. в,) 216. 
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Transfer of Property Actas a person entitled 
to redeem. His position is different from the 
position of the attaching oreditor in England, 
for there the attachment ereates a eharge, 
Hatton v. Haywood (4). This statutory personal 
right is given by section 91 to him, to enable 
him to realise the fruits of his deeree, by 
exercising the right of redemption available to 
tbe mortgagor before the property has been 
Sold away in  pursuanee of a mortgage 
deeree. Seetion 85 of the Transfer of Pro- 
perty, Act which is Order XXXIV, rule 1, 
though a little wide, requires that all 
persons interested in the mortgaged property 
must be made parties to the mortgage suit, 
Sestion 91 in elauses (a)and(b) defines persons 
having an interest in the property and plaees 
the attaching ereditor in elausme (f) as а 
person who is entitled to redeem, This shows 
that persons eoming in elauses (a)and(b) alone 
are nesessary parties and if the -attashing 
ereditor was a nesessary party, it would have 
said so in express terms. The desision in Тай 
Venkata Seetharamaya v. Vedula Venkata- 
ramaya (5) no doubt holds that an attaching - 
ergditor is a nesessary party, but that has 
been dissented from in Veyindramuthu Pillat 
v. Maya Nadan (0). I have no hesitation in 
saying that Тай Venkata Seetharamaya v. 
Vedula Venkataramaga (5) is wrongly deoided. 

So, Ph any event, the plaintiff in this suit 
eannot redeem the properties. So the suit 
must be dismissed with sosts, 


Mr. 0. V. Anantakrishna Atyar (with him 
Mr. P, S, Naraganasami Aiyar), for the 
Responderts.-— There is a way of presenting 
this oase and in that view, оспе of the ques- 
tions argued by Mr. T. R. Ramachandra 
Aiyar arise, 1 contend that the attachment of 
15°5 was not abandoned. It was kept 
alive by putting applisations for exesu- 
tion of the deeree till 1907. Mere putting 
in spplisations to exeeute would he enough to 
keep alive ‘the atiaehment of 1895, So the 
prior exeaution applisation was not abandon- 
ed. Its effest is to prevent the seventh ` 
defendant from selling the property and hia 
sale to the firat defendant, if effeeted, ів void, 


704) (1874) 9 Ch. 229 at p. 236; 181, J, Oh. 372; 20 
L. Т. 279; 22 W, В. 8*6. 
(5) 15 Ind. Cas 884; :.7 М. 418. 
(6) 58 Ind, Cas. 801; (1920) М. W. N, 299; 43 М. 
+ 696; 39 М, L. J, 456; 28 M, L, T, 312, 


^4 
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Moreover, the sontrast to sell to the frst 
defendant is after the putting in of the axeo1- 
tion applieation, Exeeution Petition No, 3l 
of 1907, во the sale to the first defendant is 


- affeated by Ив pendens. 


[Watsis, О, J.—Do you say that mere put. 
ting in an exeaution petition orestes a ies? | 

Mr. О, V Anantakrishna Atyar.—Beseause 
the exeoution applisation is to attach and sell 
the property. So any subsequent alienation 
is affoetod by lss pendens, 

Farther, the only person who eould hava 
represented the property in Court at the 
time of the exeeution petition was the seventh 
defendant and ho waa made а party and prop- 
erty was sold by Court after hearing bis 
Objeations, 8o that deeision is binding as 
res judicata on the present first defendant. 

[Wantis, С. J.—Do уоп say that the first 
defendant's interest was represented in the 
execution proseedings P 


Mr. O. V. Anantakrishna Aiyar.—He de- 
rived title from the seventh defendant who 
was а party to the dasision, so that desision 
is bioding on the firat defendant. 
Lordships are with шө on these points, the 
other interesting questions do not arise at all. 


[At this stage Mr. T. Б. Ramachandra 
Aiyar was asked to reply on these points, | 


М. Т, R. Ramachandra Agar. argued that 
the reventh defendant sould not in any wey re- 
present the first defendant's interest basause he 
had agreed to sell the property and a suit 
for speeifia performance was pentiog in the 
Обаг!: во any desision against the seventh 
defendant won't be res judicata against the 
first defendant. Moreover, it is not my pur- 
elato that i is affected by lis pendens but it is 
his purchase that ів so, since he purehased it 
while the suit for вревібо performanse was 
pending. Moreover lis pendens would not apply 
till there is a contest, auch aga claim petition 
being put in by some party. As soon as an 
exeaution applisation to attash some property 
is‘put in, no sontest begins so аз to bring the 
sale under the mizéhief of lis pendens. 


[Mr. 0. V. Anantakrishna Aiyar was asked 
by Court ёл reply to the other contention. } 


The desision in Ganpat Lal v. Bindhasini 
Prashal Naruyan Singh (1) is not applicable 
to this sase. In that ease, the interest of 
the sons was represented by the father, so 
it- was held the song sould not ignore 
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the sale and offer to redeem the property 
without first setting aside the sale. The 
Privy OCouneil sould not have intended to 
overrule в series of desisions where it was ` 
held that the sale need not formally be set 
aside, wide Matru Mal v. Musammat Durga 
Kanwar (7) and Umes Chunder Sircar v. 
Zahur Fatima (8). 


Then as to the other sontention that the 
previous attashment was abandoned, I submit, 
it is not. Mere striking out an oxesution 
application would not imply abandonment, 
The Court does it for ‘statistieal purposes.’ 
Pestiyakkal Vutakka v, Marakkarakath Aham- 
mad (9). So there is no abandonment of 
the earlier attachment. 


Ав to the eontention that an attaehing sredi- 
tor is not а nesessary party, it has been held 
by this Court in 1101: Venkata Seeiharam- 
aya v. Vedula Venkataramaya (5) that he is a 
neeessary party. My submission is that an 
attashing sreditor somes under both slauses 
(b) and (f) of section 91 of the Transfer of 
Property Aot, 


[Warus, C. J. — No, your ease has been 
apeoially provided for in elause (f) of sestion 
91, ко you do not someunder slanse (5).] 

Kishen Lal v. Oharat Singh (10) and 
Lakhpat Rat v. Fakhruddin (11) also support 
my eontention. 


Mr. T. В. Ramachandra Atyar, in reply.— 
I only draw your Lordships’ attention to 
Raghunath Das v. Sundar Das Kheiri (12) and 
Mina Kumari Bibi у. Ві ору Singh Dudhurta 
(13), where it has been repeatedly laid down 
that an attashment ereates no interest in or 
eharge on the property. 


(7) 55 Ind Cas. 969; 47 I. A. 73; 18 А. L, J, 396; 98 
M. L.J. 419; 11 L. W. 629; (1920) M. W. N. 338; 2 
U. P. L.R (Р. 0.) 75 22 Bom. L В. 558; 32 O.L.J. 
121; 42 A, 364; 27 M, L. Т. 819; 25 C. W. N, 307,P. О), 

(8) 18 С. 164; m А, 201; 6 Bar, Р, О. Ј. 507; 9 
Ind. Dec. (м. *)1 10. 

(9) 26 Ind. Cas. 906; (1914) M. W. N. 796, 

(10) 28 А, 114; A. W. N. (1900) 214, 

(11) 41 Ind. Oas. 190; 89 A. 580; 15 A. Т, J, 


41. 

(12) 24 Ind. Cas. 804; 42 O. 72; 180, W, N. 
1058; 1L. W. 507; 27 M. L. J. 150; 16 M. L. Т, 
363; (1014) M, W, N. 747; 16 Bom. І. В, 814; 20 
О. L. J. 566; 18 А. L. J. 164; 41 I. A. 261 (Р, O.), 

(13) 40 Ind. Cas. 212; 44 C. 662; 1 P. L. W. 425; 
БЇ. W.711; 82 M. L, J. 495; 21 0. W. N.685; 21 
M. L. T. 344; 15 A. І. J. 882; 26 О. L.J. 608; 19 
S Е 424; (1917) М, W. М. 478; 44 І, A. 172 

. 0.) а 


124 
OHAMIYAPPA THARAKAN 0, RAMA IYER, 


JUDGMENT, 

Watts, C. J.—This appeal from ав 
deeree for redemption raises questions of 
some importance as to the duration and 
effect of an attachment of immoveable 
property іп execution of a money desree in 
Original Suit No, 241 of 1894 in the Palghat 
Distriet Munsii’s Court against the present 
seventh defendant and the other members of 
his family. The deorge was transferred for 


exeontion to the Palghat Subordinate 
Court, whioh attached the immoveable 
properties of the family ineluding -tbe 


properties now in suit on 9th .September 
1895. The attachment was struck off for 
want of prosess on the 4th November follow- 
ing, and the deeree went baok to the Munsit’s 
Court, where the deoree-holders resovered 
certain sums by way of rateable distribution 
in 1896 and 1897, and thereafter kept the 
desree alive by spplioations to that Court 
for exesution against the person until the 
5th of Maroh 1907, the day before the deereo 
would have besome barred, when the 
transferee cf the decree made a fresh applioa- 
tion to the Subordinate Conrt in Exeention 
Petition No, 31 of 1607 for altaehment and ° 
sala of the properties. There was по fresh 
attachment, but sale was ordered after over- 
ruling the objestions raised by the aecunter. 
petitioner, the present seventh defendant, 
and the altashed properties were sold at 
Oourt austion on 9th November 1908 to 
a purehaser through whom We plaintiff 
alaims, 

To underatand his saseit is necessary to 
see what had happened to the attached 
properties between Septamber 1895, the date 
of the attashment, and November 1908, tlie 
date of his purehase. It is sufficient to say 
that they bad been sold free of ineumbianees 
on 7th February 1906 at a Court anetion to 
ore Raman Kutti in exeoution of a deereé' in 
Original: Suit No. 2:9 of 1903 on опе of 
several mortgages subsisting at the date’ of 
the attachment; арӣ ‘оп 8th . July 1£07 
Ramen Kutti sold the enit propertier, whio 
were some of the properties во’ acquired Ly 
him, to the present: seventh defendant, спе of 
the, judgment-debtors. On the 24th July 
1907 the 7th defendant agreed to sell the 
property to the présent lst defendant, who 
instituled a suit for apeeifio performavoo of 
the agreement in Oetober 1907, obtained ‘a 
deeree in January’ 1908, anda Court oon. 
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veyanse on 2nd February 1909, In July 1907 
when the seventh defendant agreed’ to sell, 
he had no notice of Execution Petition No. 31 
of 1907, aw notioe. to him was not ordered 
until the 19th August 1907, 

The contest’ is, therefore, between the 
plaintiff, elaiming through the austion- „рш“ 
сһакег in exesution of the money dearee of 
1895, and the first defendant, a transferee from 
the 7th defendant, who after the sale of his 
equity of redemption in the suit properties 
under the mortgage deoree in Original Suit 
No. 292 of 1903 bobght them bask from the 
auction-pursharer and contracted to’ sell 
them to the first defendant before lie had auy 
nolise cf the application which had then 
been filed for the exessution of the old 
money deeree of 1895, It wil be most 
convenient to deal with the” grounds on 
whioh Mr. Anantakrishna Aiyar for the 
respondents endeavoured to support the’ 
desree for redemption passed by the lower 
Court He contended that the effest of the 
attachment of September 1295 was to 
prevent the seventh defendant from alienating  . 
the attaoked properties to the first defendant : 
ard to render ‘the alienation void. Even if 
this were uot so, Һе sontended, in the 
alternative; tbat,‘ as the -attashing ' deeree- 
holders in Original Suit No. 341] ‘of 1894 were 
ngt made parties to the mortgage suit, their 
statutory right under eestion 91-(f) of tbe: 
Transfer of Property Act to redeam the. 
mortgaged properties was not affeated, and' 
passed to the anotion purahasers in that suit 
through whom the plaintiff olaims. Нә’ 
further contended that by reason of the рго. ' 
seedir ga in Exesution Petition No. 31 cf 1907 
the defendants’ claim was barred ‘by res 
qudicata and the dootrine of lis pendens. 

Mr, T. R. Ramehandra Aiyar, who 
appeared for the appellants, denied tbet the 
attachment cf 1895 had any of the effects 
contended for. In the first place, he argued : 
that it was no longer tubsisting in July 1907 
when the seventh defendant agreed to sell to 
the first defendant, ‘as it must be deemed. to 
have been abandoned, having been struek off 
because the deoree-holders ‘failéd to proseed 
with it and nothing baving been done бп it- 
for nearly twelve years, Even if this were 
not ao, the sale in exeoution of a deerea 
cbtained on а mortgage created prior to the 
attashment put an end to the attachment, and 
it was nolonger subsisting when the present 
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seventh defendant bought bask the anit pro. 
perties from the'auetion-purehaser under the 
mortgage deoree and did not, therefore, disable 
him from making an alienation in favour. of 
the: first defendant. Ав regards the alleged 
right of redemption by virtue of the attach- 
ment, he denied that the attashing dearee- 
holders in Original Suit No, 3)4 of 1834 were 
necessary parties to the mortgage suit for 
sale, assuming the attachment to have been 
subsisting when it was filed, or that the 
attashing ereditors .retained any right of 
redemption after the sale of the properties in 
exeontion of the mortgage desree whish put 
an end to the attachment and allrights aria. 
ing under it 

. Farther, the attaching deeree-holder’s right 
of redemption under sestion 91, Transfer of 
Property Aat :did not pass to the auction. 
purchaser under the decree. Again the 
plaintiff was not entitled to a decree for 
redemption without setting aside the Conrt- 
sale under the mortgage deoree whish he did 
not seek to do, Тһе plaintiff was not eutitled 
to rely on ves judicata or Из pendens, but the 
defendants were. 

As regards the first soint there is, in my 
opinion, mush to be said for the .view that 
the facts of the sase raise a presumption that 
the attachment was abandoned, as held by 
the Privy Counsil in Puddomonee Dossee" v. 
Roy Muthooranath Chowdhury (2), where the 
facts do not appear to me to have been 
any stronger, It was an attashment ‘by 
a Court to whioh the desres bad been 
transferred for exesution, It was struck 
off by that Court a few days after it 
was ordered, and the desree was then sent 
back to the Court whioh passed it. 16 was 
then kept alive for the statutory period and 
nothing further was doue in the Subordinate 
Court for nearly twelve years, and then on the 
last availeble day, an applioation was made 
to the Subordinate Court fora fresh attaeh- 
ment and sale. Itis, however, unnesessary to 
base any desision on this ground as I think the 
appellants are entitled to sueseed on other 
grounds. 

The next question is, whether the attaeh- 
ment of 1895 and the attashing deoree-holder'a 
right of redemption under it subaisted after 
thesale in February 1906 of the attached 
property free of ineumbranees under the 
mortgage dearea in Original Suit No, 299 of 
1908, : This question must be eonsidered with 
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spesial reference to the position of an attashing 
ereditor in India, where exesution against im- 
moveable property is by attashment and 
Conrt-sale instead of by elegit and fieri fcctas, 
An attachment ів an order prohibiting and 
restraining the defendant from transferring or 
sharging the attached property by sale, gift or 
otherwise, and all persons from во reeeiving 
it (Appendix Е Form 24), and sestion 64 
of the Code of Civil Procedure provides that 
вру private transfer or delivery of the prop- 
erty attaahed shall be void against all elaims 
enforceable under the attachment, As has been 
often held, its effeotis to prevent alienation and 
not to confer title by way of charge or other- 
wise on the attaching deeree-holder. Further 
it is only aimed nt private alienations. Con. 
formably with these prineiplea it has been 
held that where the same property has-been 
attached in exeeution of two money deorees 
and brought to sale under the later attach. 
ment, the sale is unaffested by the existenee 
of the prior attashment in the other suit— 
Kashi Nath Воу Chowdhury т. Surbanand 
Shahi (3). In that event, asthe learned Judges 
obreryed the prior attachment fell to the 
ground, Similarly, an attashment must equally 
fallto the ground as soon as the attaching 
oreditor has brought the judgment debtor’s 
interest to sale in exeoution of his deeree and 
that interest bas passed to the auotion-pur- 
obaser free of attachmenf. 

I think the view that а Court sale of attach- 
ed property altogether releases it from 
attachment is the right view and that full 
effeot must be given to it. Attachments 
preventing private alienation by the judgment. 
debtor are granted solely for the purpose of 
proteoting the attaching oreditor's right to 
bring to sale in exeoution the right, title and 
interest in the attashed property of the 
judgment-debtor, and there is no reason for 
holding that they sontinue to affest the 
atteahed property in any way when the interest 
of the judgment-debtor is no longer realisable 
in exeeution of the attaching creditor's deorce 
beeanse it has passed by a Court.sale to on 
&uotion-purehaser, who . with his assigns takes 
it free from the attachment and with unres- 
irieted rights of alienation. 

The judgment-debtor’s interest having 
gone, -the attachment goes with it. If, aa in 
the present onse, he ra-asquires the attashed 
property from the auction: purehaser or -his 
assignee, he &equires a fresh interest whieh 
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may be made the  subjeet of a fresh 
attachment, butis not, in my opinion, affeated 
- by the earlier attashment. It would give rise 
to great hardship and seriously affeot Court 
sales if we were to hold that persons slaiming 
through an austion-purehaser at а Court sale 
were liable to be deprived of the property 
for whioh they had paid, beoause one of the 
intermediate transferees from the auation- 
purehaser had been a. defendant in a suit 
in whish the properties had been attached 
before the Court-sale. 

Coming now to the attashing oreditor’s 
alleged right to redeem any mortgage there 
may be on the attashed property, it follows 
that this right must also some fo an end 
together with the attachment itself on the 
sale to .the auction-purchaser in exesution 
of the deeree, Thereafter 
ereditor has no eoneern with the property, 
while on the other hand the auction: purshaser 
has acquired any equity of redemption or 
right to redeem the mortgaged property that 


- the judgment-debtor may have bad. іц the - 


property, and there is no necessity or justifien- 
tion for holding that the sttaehing orediton’s 
right to redeem is transferred to him by the 
Court-sale. "The right to redeem вопѓеггей 
on an attaching ereditor by aestion 91 of the 
Transfer of Property Ast is. not, it seems 
alear, baced on any sharge on the attached, 
property forthe amount of his debt putting 
him in the position of a subsequent mort- 
gagee, вв it ig now perfeotly well-settled that 
in India he aequires no sush charge by the 
attaehment. He is merely allowed; while, 
the attachment is in forse, to exereise any 
right of redemption the judgment debtor 
may be entitled to for the purpose of 
bringing the judgment debtor's interest to 
sale in exeoution of his desrea more advan- 
tageously than if it were sold subjest to the 
mortgage. His position is quite different 
from that of a judgment-oreditor in England, 
whose right to redeem land is based on the 
faat that the Sheriff’s return “vests the 
legal estate in the ereditor.” Per Mellish, 
І. J., in Hatton v. Haywood (4). > 
zi Applying these eonelusions to the present 
ease, I hold that the attashing oreditor’s 
‘attachment, and'with it his right of redemp- 
tion, eame to an end on the "th February 
1906, when the suit properties were sold in 
exesution of a deesree for sale against the 
judgment-debtors ona prior mortgage, al. 


the attaching . 
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though the attaching oreditor was not а 
party to the mortgage suit; and that, even if 
there had been no such deoree, the attashment 
and the attaching deoree-holder’s right of, 
redemption would have some to an end on 9th 
November 1908, when he brought the fadg- 
ment debtor’s interest to sale and it was 
aequired by the auetion:purohaser through 
whom the plaintiff claims. 

A different view has no doubt been , taken 
on the first question in a reported case, 
Titalt Venkata Sestharamaya у. Vedula Ven- 
katavamaya (5), but that deoision has been dis: 
sented from by Seshagiri Aiyar, J., in Veytn- 
dramuthu Pillai v. Maya Nadan (6) and. Iam 
unable with great respeat to aseept the 
reasoning on whish it is based, 

The learned Judges observed that section 91 
of the Transfer of Property Aot recognises an 
attashing oreditor ав one who by virtue of his 
interest in the property is entitled to redeem, 
and sonsequently held him to be a neoessary 
pary to the mortgage suit under sestion 85 
of the Transfer of Property Aot, and that his | 
rights were not affested by а decree made ' 
in his absence. With great respeet this 
appears to me to be just what seetion 91 does 
: not do, beeause it does not: deal with an 

attaching ereditor as “a person hayihg any 
interest in or sharge upon the right to-redeem 
fhe property” within the meaning of; seotion 
91 (b), whish, as I have pointed ont, would be 
the position of a judgment-ereditor in England 
after the Sheriff's return, but puts him.in а 
eategory by himself in sub-seotion (f) as 
having no such interest, The natural infer. 
enee appears to be that the Legislature. did 
not regard him as entitled to redeem by vir- 
tue of au interest in the property, whioh he 
does not possese, but on other grounds such as 
have been suggested above, Coming now to 
sestion 85 of the Transfer of Property Ast, 
now Order XXXIV, rule 1, there is, I think, no 
sufficient reason for giving в wider sonstruo- 
tion to the words "interest in the property 
comprised in the mortgage” in seation 85, or 
to the words  baving an interest either in 
the mortgaged sesurity or the right of re: 
demption” in Order XXXIV, rule 1, They are 
in part maéerta with aestion 91, and the word 
"interest" should bear the same sonstrustion 
in both, An attaching areditor, it aeems to 
me. is suffieiently protested by being allowed 
to some in and redeem before the Court.sale 
puts an end to his attashment and to his 
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sharaster of attaching sreditor, and he should 
not be allowed, merely on the ground that 
he was not made a party to the mortgage suit, 
to disturb the title of the austion- purchasers 
and their assignees who, speaking generally, 
do not know, and have no means of knowing, 
whether the mortgaged property was under 
attachment in exeantion of money deorees at 
the date of the mortgage suit. No registers 
of attashments are kept, and in the present 
cage it tock several months in 1907 to satisfy 

. the Subordinate Court that it had ever ordered 
the attashmont inquestion, Different consi- 
derations would arise if an attashing creditor 
aequired a charge of his own on the 
attashel proparty by virtue of his attaeh. 
meant, but it is alear that he doaa not, 


Me, T. R Ramashandra  Áiyar alao 
argasd that the plaintiff sould not in any 
view ba allowed t» redeem without setting 
aside the Court sale in the mortgage 
decreas, and sited the resent desision of tha 
" Privy Oouneil in Ganpat Dal v. Bindbasint 
Prashad Narayan Singh (1), In that ease, 
property whioh was the subjest of a mort. 
gage created by a father for an antassdent 
debt, had been brought to sale-in а mort. 
gage suit to which the son was not a 
party; and the son afterwards filed а suit 


for redemption, in whioh he did - not question ` 
the validity of the mortgage or the 'deeree - 


for sale in the mortgage snit but slaimed 
to redeem after the property had been 
brought to sale, In these siranmstanoes it 
was held that he sould not be allowed to 
redeem without setting aside the sale basause, 
so long as the sale stood, the right to 
redeem was 9xtingnished. I вап find по 
guffiaient reason for refusing to apply that 
desision to the present ease, in which aleo 
the plaintiff ia notin aposition to question 
either the mortgage or the deores for sale 
but, as I have already said, I think the 
plaintiff's oase fails on the broader grounds 
already mentioned. l do not aonsider it 
necessary to discuss the effect of the resent 
decision ехѕөрь in so far as it affects the 
present ease. 


The remaining points may be briefly 
dealt with. It was argued by Mr. Ananta- 
krishna Aiyar for the respondent that the 
filing of Exesution Petition No, 31 of 1907 
sreated a./ís or contest between the attach- 
ing ereditorand the judgment. debtor, seventh 
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defendant, and that consequently the first de- 
fendant, to whom the seventh defendant agreed 
to sell the attashed properties after tha 
filing of the petition but before notice had 
been direoted to the seventh defendant, was 
bound by the order for sale whieh was 
eventually made, Now, at the date of the 
filing of the exeoution petition, the pro- 
perties, as already held, were no longer 
under attachment? and the exeontion petition 
asked for a fresh attashment and sale, 
It has never, so far es I know, been held 
that a mere applieation for exeoution by 
attashment and sale of the judgment- 


' debtor’s interest in the property speoified 


in the petition is the sommencement. of 
the aetive prosecution of a oontentious pro. 
ceeding in whioh 9 right to immovesble 
property is direstly and spesifisally in ques- 
tion, soas to make any alienation by the 
judgment debtor voidable under sestion 52 
of the Transfer of Property Ast. 

If Mr. Anantakrishna Aiyar’s sontentiona 
were well founded an attachment.would ba 


unnecessary, as the mere filing of the 
exesution petition would be sufficient . to 
prevent alienation, It appears to be a 


suíüaient answer to say that the attashing 
deores.holder's right to bring to sale any 
interest whish the judgment debtor might 
have in the attashed property . was res 
judicata by virtue of the desree .and that 
the mere filing of a petition for the 
exeoution of the deeree did not give rise to 
any fresh sontentious  proeeeding of the 
kind contemplated in seotion 52. There 
is, if possible, even less foundation for the 
sontention that the defendants are barred by 
res judicata, Whenthe seventh defendant, the 
judgment debtor, agresd to sell to the first 
defendant the property was not under 
attashment, ani the Istdefendant acquired 
by virtue of the contract a right whioh 
was enforesable against the seventh defend. 
ant and all claiming through him, ineluding 
the austion-purohaser of the seventh defend- 
ant’s interest in exeoution of the money desrea 
against him. In these eiraumstanees the 
first defendant sannot be held to have been 
represented by the seventh defendant in the 
execution prossedings, whioh in по way 
affected, his right to have the property 
conveyed to him, 

This judgment disposes of the plaintiff's 
slaim with the exaeption of а one fourth share 
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in Items Nos, land 2 whieh the plaintiff 
acquired by an independent title, as alleged 
- by him in paragraph No. 9 of the plaint. We 
think he should be granted in the present 
suit a. partition of this one-fourth interest as 
against the. defendants in whom the re. 
‘maining ‘three-fourths are vested, It^ is 
alleged for the defendants that, since theic 
purohase, they hava redeemed sertain mort- 
gages on the items, and this faet, if 
-established, will have to be eorisidared in 
working out the partition, Ехоөр as 
regards Items Nos. 1 and 2 the suit will be 
.dismis&ed. As regards [tems Nos, land 2 
there will be a preliminary deeree for partition 
of the respestive shares of the plaintiffs 
вод defendants, The plaintiff must pay 


the first | defendant's costs throughout, 
The memorandum of objections is dis- 
missed, 


SESHAGIRI Árvam, J.~—I agree, This appeal 
arises ont of a suit for redemption, 
The fasts are somewhat complieated, Тһе 
property in suit belonged to -the seventh 
defendant in this ease and his brothers, 
who were known as Tharagans. There 
were five mortgages on it. -The first, sesond, 
third and the fifth were in favoar -of one 
Subramanian Chetty. The fourth was to 
one Narayana Aiyar on’the let February 
- 1894, We are only sonserned . with this 
mortgage. 

Original Suit No. 349 of 1894 was institut. 
ed by one Ramakrishna Pattar against the 


Tharagana for money in the Distries Munsif’s , 
was obtained on it. 


Court. · А deoree 
and the equity of redemption in the snit 
property waa attached in 1895 in the Sub. 
Court. The application was sirüsk ОЁ for 
default in November 1895, The records 
- were then sent baek-—whether it 
the request of the deoree-holder or by tha 
Court suo:moíu does not appear—-to the 
Munsif's Court. In-that Court, proseedings 
were taken for rateable distribution and 
by April 1897 а sam of Ra, 2:5 and odd 
was realised, Subsequent applications were 
made in-that Court, one in' 1897, another 
in 1900 and во on, in order to keep the 
deeree alive; the last application was соп 
the: 5th: Marah 1907 in the Sub.Court and 


it expressly prays for anattashment, pro- 
This · 


elamation and sale of the property. 
application was returned’ for amendment 
on & number of cesasiong; It was ultimately 
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presented in а form whieh the Court 
sonsidered proper on the 19th August 1907. 
Notice was then ordered to the judgment. 
debtors, The seventh defendant filed various 
objections, onë of them being that ‘on the 
date of the applioation for attachment, the 
property was not his. The objeetions were 
overruled and the property was sold соц 
the 30th June 1908, The present plaintif 
elaime under the Court. sale. 

I shal now deal with the proosedings 
eonneoted with the fourth mortgage. А suit 
was institated. on it in 1908. To this suit 
the attashing oreditor in the money decree 
was nob а party, The usual mortgage 
decree was passed and the property ‘was 
sold in Oeotober 1505. One Ramskatti Nair 
besame the purehaser. Two of the items 
were sold by him privately to Subrama- 
niam Ohetty, Тһе seventh defendant in the 
present suit and one of the judgment- 
debtors purehased the other items, After 
the applieation for attashment and sale 
of the property in Mareh..1907 he entered 
into an agreement with the first defendant 
eto sell it to him. This was on the 25th 
July 1907, On this agreement a suit was 
instituted on the 23rd Qotober 1907, and 
the Court sonveyed the property to.the first 
defendant on the 2nd February 1909; 


The Subordinate Judge оп Ње. ‘first 
ossasion held that the plaintiff was not 
entitled to sug for redemption. An appeal 
was taken to this Court, and this Oourt 
reversed the decision and remitted’ the 
саке bask to the Subordinate Judge for 
trial on ‘the merits, He had now given a 
deorea for redemption. The first defendent 
has preferred this appeal. 


Mr, T. R. Ramashandra Aiyar for the 
appellant, has put forward the following 
sontentions—(1) that the. sale to Raman 
Kutti in the mortgage suit put an end 
to the attashment in the money suit ‘and 
that consequently the plaintiff asquired no 
title to the property; (2) that as the 
fourth mortgage was merged inthe. deeree, 


_ the, plaintiff is not entitled to sue for re. 
"demption without setting aside the deoree 


and the Court sale following it; (3) that the 
attaching oreditor is nota necessary party 
to a mortgage suit and has по’ right‘ to 
question the proseedings eonheoted: with ’ it; 
(4) that plaintiff by- his inaction for а 
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period of at least nine years has abandoned 
‘the first attashment, that when the mortgage 
suit was instituted he had по olaim to be made 
a party and that, therefore, the sale in the 
mortgage suit eonferred a valid title, and 
(5) that even if the attaching creditor 
had a right to re-open the sale, the austion 
purohaser under the money deoree was 
not entitled to stand in his shoes. 

I shall refer to the oontentions of Mr. 
Anantakrishna Aiyar who appeared for 
the respondents, as he oontended that it 
will be nesessary to eonsider the .poiuta 
raised by the appellant if his oontentions 
were upheld, The learned Vakil asked ua 
to hold that as the seventh defendant was a 
party to the  proesedings whioh resulted 
in the QOourt.sale under the money deeree, 
he and the first defendant, who elaimed 
title under him, were bound either by the 
principle of res judicata or by the doctrine 
of lispendens and it was not open to the 
first defendant to question plaintiff'a right 
to redeem. 

І аш unable to aecept this view, Ав, 
regards res judicata, on the fasta I have 
mentioned, it is olear that the seventh defend. 
ant did not represent the first defendant 
in the exeeution proseedings. Before notice 
went to him, he had agreed to sell the property 
to the first defendant. It was held in Savithri 
Ammaly. Ramasami (14), Madan Mohan De 
Sarkar v. Rebati Mohan ‘Poddar (15) and He. 
bala Venkata Reddi v. Mangadu Yellappa Ohetty 
(16) that a person in whose favour.an agree- 
ment to.sell was exeouted acquired sueh a 
right as would enable him to compel the 
purehaser with notiss of the agreement to 
take the property subject to his right, 
This prinoiple receives support from the 
provisions of the Spesifia Relief Aot, sestion 
27, and from seotion 91 of the Trusts Aet. 
Although seation  51& of the Transfer of 
Property Act in terms епавів that an 
agreement to sell does not sonvey any 
interest in the property, it seems well estab- 
lished that the person in whose favour 
sush. an agreement is 'exeduted has at least 
the right to compel persons purshasing the 
property with noties of it to take it subjeot 


(14) 8'M. L, J. 266. 
(15) 34 Ind. Cas. 953; 28.0, L. J. 115; 21 C: W. 


N. 158, 
(16) 88 Ind. Cas, 107; 5 L. ҮҮ, 284, 
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to the possibility of his right being per- 
footed by a regular conveyanee. When 
notice went to the seventh defendant, he was 
contesting the suit of the first defendant, 
although he finally sonsented to a deoree. 
In these siroumatanoes the seventh defendant 
did not represent the first defendant, The 
observations of the Judisial Committee in 
Mina Kumari Bibi v. Biioy Singh Dudhuria 
(18) support this view. 

On its pendens, the broad question ia 
whether on the presentation of an appliea- 
tion for the sale of immoveable property 
there arises a  seontentious  proseeding, in 
whieh any right to immoveable property 
is direstly and specifically raised во ав 
to attract the provisions of seation 52 of 
the Transfer of Property Ast. I am not 
able to take this view. No doubt, where, 
after notioe, objeationa are raised on the 
ground that the property does not belong 
to the judgment-debtor, the proseediuga 
may be said to relate to a right in im- 
moveable property direstly and speoifieally. 
Til then, the applieation does not in any 
way affest that right. I hold that there 
is no fores in ‘the sontention that tha 
purshase by the first defendant was affeeted 
by the dostrine of lis pendens. 

Now I shall deal with the eontentions 
of the learned Vakil for the appellant. 
On the question whether the attashing 
deeree-holder must be taken to have 
abandoned the attashment, I am of opinion 
that the sontention is not well founded. 
Up to 1897, the dearee holder sertainly 
prosesuted his olaim. He realised moneys 
in the Distriot Munsif's Court. In the subse- 
quent applisations—there were at least three 
Һе always referred to the fact that thera 
was a first applisation for attashment. In 
the last of the applieations in 1907, he 
distinetly stated that the property was 
attached in 1895. It is true that the 
application of 1895 was strusk off, but as 
was pointed out by Ayling and Hannay, JJ., 
in Peettyakkal Vatakka vw. Marakkarakath 
Ahammad (9), the practice in this Presi- 
deney has been to regard the order 
“striking oif" as one .made for statistical 
purposes; sueh orders do not ordinarily 
put an end to the attashment. My ex. 
perienee both at the Bar and on the Bench 
is that these orders e are never seriously 
eonsidered as having the еее of dig. 
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missing an application properly made. 
Further, as was held in Mohamedsha 
Khan Sahib v. Srinivasulu (17), the mere 
fact that there is a new prayer for attach- 
ment is not a ground for holding that 
the applicant intended to giva up bis rights 
under the original attaohment, When one 
remembers that these afplisations are drafted 
by Vakil’s olerks who have no idea of 
ihe prinsiples governing execution, Courts 
should not atíash too much importanee to 
statements like the one aontained in the pre- 
sent application, It will not be irrelevant 
in this eonneation to remark that it is a 
pity that push applications are inacsarately 
worded. 16 ia largely due to the fast that 
under the rules made by the various High 
Courts the fee payable to a prastitioner on 
an exeontion application is very inadequate. 
Judges spend more labour and time in dispos- 
ing of these applisations than in disposing 
of appeals and sesond appeals. If ‘the remu- 
neration were more attractive, it is very 
likely that prastitionera would bestow more 
time an‘ care in their preparation and thereby 
save the time of the Court, This is only by 
the way. I have made these remarks with 
а view to dissuading Conris from attaching 
undue importance tò atatéments like the one 
wo are dealing with. It was sontended by 
Mr. Ramachandra Aiyar that this ease is 
governed by the principle enunciated by the 
Judieial Committee in Fuddomonce Dossee v. 
Roy Muthooranath Ohcwdkury (2). The faets 
are materially different. There the applica. 
tion was struck cff after a long lapse cf time 
during whish tho applicant took no steps 
to enforce any of his remedies; and the fact 
that a new application was pub in in which 
there wis а prayer for attaahment, was con- 
sidered as strengthening the inferenee that 
the pétitioner intended to give up the 
. original application. Here there was active 
prosesution and constant renewal of the 
application, I hold that there has been no 
abandonment, 

One other contention of Mr. Ramashandra 
Aiyar with which I am unable to agree waa 
that without setting aside a Conurt-sale в 
uit for redemption is not maintainable. 
This contention was based largely upon the 
observations eoniained in апраў Lal v. 
-Bindbas ni Prashad Narayan Singh (1). In that 


(17) 13 M. L, J. 221. 
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ease, & deoree was passed against a father 
оп а mortgage, Subsequently the sons sued 
to redeem the property, on the ground that 
they were not properly represented in the 
suit and that their rights of redemption ware 
not affested. Lord Moulton in delivering the 
jadgment of the Judisial Oommittee points 
out that a prayer for settiog aside the sale 
was deliberately adandoned, that if was 
eonseded in the Courts below that the debt 
for whioh the mortgage was exesuted was 
binding on the son aud that the desree obtained 
on the mortgage could not be impeashed on 
any of the grounds open toa Hindu воп. On 
these faots and admissions the Judicial 
Committee held that without setting asida 
the sale tbe plaintiffa were not entitled to 
redeem the property, The ratio decidendt 
of the desision I take to be this: That as the 
father represented the sons and was compe- 
tent in that capasity not only to part: with 
his interest but also with the interests of his 
sonas, unless the sons sould bring their olaims 
within the prinsiples resognised by Hindu 
"Law as enabling them to impessh such a 
transastior, they should not be allowed to 
redeem the ‘property. ! do not regard the 
decision as holding that in all eases where в 
mogtgage is merged in @ deeree and каје 
follows on it, unlass the rale is set- -aside, 
there san be no suit for redemption; This 
would ont atthe very root of section £5 of the 
Transfer of Property Aat and Order XXXIV, 
rule 1 of the present Code of Civil Prose; 
dure, Mr. Ramachandra Aiyar did not hesitate 
to eontend that even in the ease of puisne 
eneumbrancer,if they are nof made parties 
to the suit, they cannot seek to redeem the 
properly without seeking to set aside the sale; 
This view is opposed to the decision of the 
Judicial Committee in Matru Mal wv 
Musammat Durga Kunwar (7). In that oase, a 
puisne snoumbrancer bronght a suit on the 
ground that he was not a pariy to the suit 
by the previous eneumbranoer, воа a desree 
in his favour was given, The learned Vakil 
for the appellant tried to explain away, the 
decision by saying that the point whether a 
anit for setting aside thé sale should have been 
brought was not considered by the Jndisial 
Committee. Ido not think that this gxplana- 
tion ia satisfactory. In Umes Ohunder. Strcar 
v, Zahur Fatima (8) it was resognised by the 
Judieíal Committee that without setting 
aside в gale a suit for redemption oan be 
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maintained, In the teeth of the language of 
section 85 of the Transfer of Property Ast and 
of Order XXXIV, rule 1, I find it impossible 
to hold that where a person has an interest in 
the property and is not made а party to the 
snit on the mortgage, he is not entitled to ask 
for redemption without setting aside the sale, 
The desision of the Judisial Committes in 
Ganpat Lal v, Bindbasint Prashad Narayan 
Singh (1) must be restricted to the olass of 
eases where the law presumes а valid гөргө. 
sentation by the father of the interest of his 
son, This wonld be clear from a reference 
to Sheo Shankar Ram v. Jaddo Kunwar (18). 

Mr, Ramachandra Aiyar further eonteuded 
that a judicial sale puts an end to the attash- 
ment. There is the authority of the Caleutta 
High Court in Kashi Noth Roy Ohowdhiry v. 
Surbanand Shaha (3) in favour of this conten. 
tion. The language of seofión 64, Code of 
Civil Prosedure, is also in bis favour. That 
seation provides that where there isan attach- 
ment, a. private purohaser of ‘the property 
takes it snbjest to the result flowing from 
the attachment. Section 52 of the Transfer 
of Property Ast by its last elausa preserves 
the rights of а purobaser under the orders of 
the Ceurt, The property being the. subject 
of a litigation in Courf, the law is jaalous 
-against a private alienation of that propbrty. 
That is the reason for the rule aontained in 
saetion 64 of the Code of Civil Procedure, and 
that is thé reason why under section 52 of the 
Transfer of Property Aot orders of the Court 
diresting the sale are left unaffected. I am, 
therefore, inclined to agree with the view 
taken in 12 Oalontta [Kashi Nath Roy Ohow. 
dhury v. Surbanand Shana (8))] on this 
question, 

The next contention of the learned Vakil 
was that an attashing oreditor is not a 
necessary party. There ів some eorfliat of 
opinion on this queation. On examining the 
provisions of the Transfer of Property Aot 
relating to the rights eonferred on the atiash. 
ing ereditor and contrasting them with the 
provisions of the Code of Civil Prosedure 
relating to the array of partier, it seems to me 
that there is no ground for holding that an 
attaehing oreditor is a necessary party to a 
mortgage suit. Sestion 91 of the Transfer 


(18) 24 Ind. Cas. 504; £6 A. 383; 180. W. N. 
868; 16 M, Ls T. 175; (1914) М. W. N. 593; 1L. 
W. 645; 20 С.Т. J, 289; 12 A, L, J. 1178; 16 Bom, 
L. R. 810; 41 I. A, 216 (P. e). 
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of Property Ast enumerates the persons 
entitled to redesm. In the first two clauses 
persons having an interest in the property 
&re mentioned. "The other olauses deal with 
those who have got а personal right to 
redeem, Thera is mush foree in the oon 
tention of Mr, Ramachandra Aiyar that in the 
latter category of oases the right of relemp-. 
tion is given as an insident to the enforse-. 


“ment of the right whieh they possess to 


bring the property to sale. It is not an 
interest in property, Now, if we turn to 
geotion 85 of the Transfer of Property Aet and 
to Order XXXIV, rule 1, we find it laid down 
that all persons having an interest either in 
in the right of 
redemption should be made parties, The 
Janguage is not " all persons who are entitled 
to redeem the mortgaged property should be 
made parties,” Therefore, while on the one 
hand, the Legislature enjoins that persons 
who have an interest in the proprety should 
be before the Court in order that their 
independent rights to the property may bs 
effectually and sompletely determined, it does 
not insist that every person who may have 
a right to the surplus sale proaeeds should 
be before the Court, Under the seheme of 
rateable distribution embodied in seation 73 
of the Code of Civil Prosedure after paying 
the frst mortgagee the subsequent enoum- 
branocers are to be paid. And then, not only 
the attashing creditor will be given a share 
in the surplus prooeeds, but every person, who 
before realisation has applied for exesution 
will be entitled to it. 16 is thus elear that 
the attaching ereditor is only the instrument 
by whioh the property is brought before the 
Court. He seoures no higher rights than any 
other money deoree-holder in the distribution 
of the assets, If вөөша to me, therefore, that 
an attashing ereditor is not a neoessary party. 
To this extent I respeatfully dissent from the 
view taken in Titali Venkata Seetharamaya v. 
Vedula Venkateramaya (5), Kishen Lal v, 
Oharat Singh (10) and Lakhpat Rai v. Fakhr- 
uddin (11). І may point ont that in the two 
Allahabad oases, the point was not eonsidered. 
Having regard to the prinaiple which the 
Judicial Committee have repeatedly reeogniae 
ed (side Raghunath Das v, Sundar Das 
Khetri (12) and Mina Kumari Bibi v, Btioy 
Singh. Dudhuria (13)] that an attaching 
creditor seoures no isterest by the faot of his 
attachment and having regard to the proe 
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visions of the law whish I have examined, 
there is no ground. in my opinion, for holding 
that an attaching oreditor is on the same 
footing as в puisne ensumbraneer, Further, 
ifwe look at the obvious inconveniences 
which a contrary view would land the parties 
in, І am not prepared to hold that the 
Legislature intended to imelude au attaching 
ereditor among the persons who have an 
interest in the property. An attachment 
may bein a Munsif’s Court, the suhsequent 
mortgage suit may be in a Sub-Oourt. It 
would be absurd to expest the mortgagee to 
enquire into the existence of attachments on 
thés property before he institutes his suit. 
The title which an auation-purchaser acquires 
under the mortgage deeree would be exseed. 
ingly presarions, if it subjeete him to the 
neséssity of acquainting himself with parti. 
enlars regarding previous attashments. So 
faras Iam aware, sush information cannot 
be .easily gathered. When we remember 
that the Judieial Committee in a very resent 
onse [vide Tilakdkari Lal v. Khedan Lal (19) ', 
after в very elaborate examination of the 
provisions of the Registration Act, have come 
to the sonslusion that even registration is 
not notice, I am not prepared fo hold that an 
austion-purehaser under a mortgage deoree 
is affeoted by the existense of a previous 
attachment under a money desree on the 
~ equity of redemption. 
"""Phisleads me to the consideration of the 
1686 question whether even granting that the 
attaching oreditor has an interest in the 
property, that interest was transmitted to the 
&uetion-purohaser. [agree with Mr. Rama. 
ehandra Aiyar on this question also. What 
the austion-purshaser acquires is not the right 
‘of the attaching oreditor, but the right, title 
and interest of the judgment debtor. It is 
sommon knowledge that the sertifioate of anle 
to an auotion purchaser under а money desree 
‘statedly refers only to the right, title and 
‘Interest of the judgment-debtor, How does 
-the oertifieate, whieh ia the basis of the title 
of the auction-purshaser, convey to him the 
personal right which the judgment-oreditor 
had of redeeming the mortgage P An auction- 
;purohaser takes ordinarily only the righta of 


(19) 67 Ind. Oas, 465; 39-M. L. J. 243; (1920) 
м, W., N.69!; 2U, P. L. Н, (P. C.) 139; 22 Bom. 
D. R.1319: 18 A, L. J. 1074; 25 C. W. N. 49, 28 
M. D. T. 224; 47 1. A. 239; 82 O. L. J. 479; 18 L W. 
16); 2 P. L. T. 101 48 0. 1 (P, О.), 
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the judgment-debtor, and I fail to see how 
he бап slaim to stand in the shoes of the 
judgment-oreditor for purposes of enforeing 
the rights under seotion 91, olause (f) of- the 
Transfer of Property Aot. Lakhpat Rat v. 
Fakhruddin (11) no doubt takes the contrary 
view: but lam unable to follow it for the 
reason given. Our attention was drawn to 
Shananda Ohandra Lal v, Sri Nath Roy’ Chow- 
dhury (10), where a different view was taken. 
The learned Judges of the Oalontta High 
Court have not adverted to the aspest of the 
case whieh has influensed me in holding that 
nothing but the judgment-debtor’s right 
passes to the austion purchaser; but their son» 
elusion supports my view. 1 am, therefore, 
of opinion that the present plaintiff, wbo is 
only an austion purshaser, is not entitled to 
sug for redemption. Iagree with the order 
proposed by the learned Chief Justice. 

M. 0 Р. : 
Appeal allowe 1. 


(20) 17 Ind. Cas. 432; 17 О. W, N. 571. 
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ORDER OF REFERENCE TOA 


FULL BENCH. 


Das, J.— (February 9, 1921), — This was а 
suit to enforee а mortgage. bond exesuted by 
the managing members of a joint Mitakshara 
Hindu family to seeure a loan of Rs. 1,300, 
The plaintiffs’ sase is ан followa:—The de- 
fendants purshased some landa from опе Gopal 
for Rs, 650. As they eould not pay the pur- 
ehase-money, and as Gopal was about to 
apply for sansellation of the sale-deed, the 
defendants applied to the plaintiffs for a 
loan of Rs. 650, whioh the plaintiffs gave 
to the defendants without taking any 
dosument from them, as the defendants under- 
took to re pay the money within a short 
time, The money was, however, not re-paid 
and, on the plaintiffs’ pressing the defend- 
ants for the re-payment of Re, 650, the 
defendants took another loan of Rs. 650 
from the plaintiffs in order to pay off the 
mortgage-debt of one Awadh Jha and exe: 
ented the mortgage-deed sued upon in 
favour of the plaintiffs, The learned 
Munsif found this ease as established on 
the evidente and gave the plaintiffs a dearee 
on the foot of the mortgage exeouted in 
their favour. The learned Judgein appeal 
did not dissent from the conclusions onefasts 
at whish the learned Munsif arrived; bat, 
relying on the case of Sahu Rum Ohandra 
v. Bhup Singh (1), refused to give a mort- 
gage deeree to the plaintiffs, The learned 
Judge thought that as the debt due to 
Awadh Jha was ineurred on the security 
of the joint family property, it eould not 
be eonsidered to be an antesedent debt 
within the meaning of the  deeision just 
eited. In regard to the debt ineurred for 
the property purehased from Copal, the 
learned Judge thought that it sould not be 
considered to have been inourred wholly 
apart from the ownership of the joint 
estate or the seeurity afforded or supposed 
to be available by sush joint estate. In 
the result, the learned Judge set aside the 


(1) 80 Ind. Cas, 280; 89 A. 487; 21 С, W. М. 698; 
1Р. 1. W. 557; 15 A. L, J. 437; 19 Bom. L, R. 498; 
. 96 C. E. J.1; 88 M. L J. 14; (1917) M. W. N. 
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йөзгөө passed by the learned Munsif and, 
in lieu thereof, gava в personal deereo against 
the adult defendants for the sum olaimed. 


I may at onse say that I donot under. 
stand the desision of the learned Judge 
in regard to the plaintiffs’ slaimin respect 
of the money whish was borrowed to pay 
off Gopal. Gopal gold a property to the 
defendants and was entitled to reaover the 
purahase-money from the defendants, The 
ownership of the property purehased passed 
to the defendants on the exesution of the 
sale-deed. There was, on the exeaution 
of the sale-deed, a debt due by the 
defendants to Gopal. It was to pay off 
this debt that the defendants incurred а 
fresh debt to the plaintiffs. Thea learned 
Judge thought that this fresh debt sonld 
not be said to have been incurred wholly 
apart from the ownership of the joint 
estate or the security afforded or supposed 
to be available by sueh joint estate; but 
section 55 (4) (b) of the Transfer of 
Property Ast is a complete answer to the 
argument employed by the learned Judge. 
That paragraph of sestion 55 (reading it 
with the opening words of the seation) 
runs ав follows:— Where the ownership of 
the property has passed to the buyer 
before payment of the whole of the purchase. 
money,” and that is the position here, 
"the seller is entitled to в sharge upon 
the property in the hands of the buyer fer 
the amount of the purshase money, or any 
part thereof remaining unpaid, and for 
interest on such amount or part" In шу 
view, the debt due by the defendants to 
Gopal was ineurred on the seaurity of the 
property purehased and wholly apart from 
the ownership of the joint estate or the 
sesurity afforded or supposed to be 
available by such joint estate. I am of 
opinion that the plaintiffs are, in any 
event, entitled to а  mortgage-deeree for 
Rs, 650 with interest thereon at the bond 
rate. 


Tho next question is -are the plaintiffs 
entitled to a mortgage deeree in respest 
of Rs, 050 borrowed by the defendants 
in order to enable them to pay off the 
prior mortgage-debt due- by them ќо Awadh 
Да? It was argued on behalf of tha 
appellants that the desision in Sahu Eam 
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Ohandra's .саве (1), when rightly understood, 
does not give any support to the oonolu. 
sion at whieh the learned Judge arrived, 
Alternatively · it was argued that the өх. 
pression relied on by the learned Judge 
is merely the obiter dictum of Lord Shaw 
and aannot be sonsidered as a binding 
desision imposing а пет condition not 
contemplated by any of the earlier deoi. 
sions, On behalf of the respondents it 
was argued that we are sonslusively bound 
not only by the decision of the Judisial Com 
mittee in the case sited, but the interpreta- 
tion put upon it by this Court in the oase 
of Sukhdeo Jha v. Jhapat Kamat (2). 

It is necessary, therefore, to consider 
earefülly the desision of the Lords of the 
Judieiaàl Committee in Sahu Ram Ohandra’s 
case (1), but as that deoision is intended 
to settle the sonflist of decisions in 
the . Indian Courts and as that sonfliet 
has arisen as a result of the earlier deoi: 
sions of the Judicial Committee, I think 
it right, in order to understand the 
conflict and, therefore, the desision of the 
Judicial Committee, to deal, in the frat 
plaee, with the earlier of the desisions of 
the Judicial Committes and then with the 
soures of desisions in the Indian Courts, 

There ie, I think, no doubt at the 
present day that in Hindu Law, as il was 
aunderstend by the Smriti writers and their 
sommentators, the father's power to bind 
the shares that would some to the sons 
on partition by alienationa for debts during 
his lifetime stood on a different footing 


from the liability of the sona to answer 
for the debts oreated by the father. 
Assording to the true notion of Hindu 


Law, the liability of the sona in respeot 
of the debts inourred by the father 
arose only on his death, and was based 
on the prinoiple that it is the duty of 
the son to redeem his father from debt, 
"lest he should fall into the region of 
torment.” Assording to arada, "if a devout 
man or one who maintained sasrificial fire, 
die a debtor, all the merit of his devout 
austerities, or of his perpetual fire shall 
belong to the creditors.” Ав Vrihaspati said, 
"he who having received à sum lent or the 
‘like does not re-pey it tothe owner, will be 


(2) 54 Ind..Ons, 946; 5 P. L. J. 120; 1 P. L, т. 49 
(1920) Pat. 67; 2 U. P. L, R, (Pat.) 39, 
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born here in his ereditor's house, а slave, а 
Servant, & woman, or a quadruped," As the 
father has all his lifetime to pay the debt 
insurred by him, the duty of the son to pay 
off his debts, based'as it is on his duty to 
save his father's soul, would nof arise till 
after the death of the father. But tho 
father’s power to bind the shares that would 
come tothe sons on partition by alienstions 
during his lifetime stands entirely ona 
different footing, That power reats on the 
prinsiple that the father as a manager of 
the joint family properties ia at liberty to 
affest or to dispose of the joint family 
property in respect of purposes denominated 
necessary purposes. As the Judicial Com- 
mittee said in Saku Ram Ohandra’s case (1), 
"it is not aesurate to deseribe this power ав 
either ірвопвівёвпё with or an exeeption to the 
fundamental rule of the Mitakshara, which 
provides that under the Law of Mitakshara 
the joint family property owned by all 
the members of the family as so-pareeners 
cannot be the subject of a gift, sale or 
mortgage by one во parcener exeept with 
the sonsent, express or implied, of all the 
Other co-parseners, Where estate or family 
neosssity existe, that necessity rests upon 
the eo.pareeners as a whole, and it is 
proper to imply a sonsent of all of them 
to that act of the one whioh such necessity 
has demacded.” 

The power to alienate joint family properties 
for purposes denominated nesessary purposes 
has been expressly reaognized by the Mitak. 
shara. After formulating the rule whioh 
prohibits alienations of joint family properties 
the author of the Mitakeshara says as 
follows:— ‘An exeeption to it follows: ‘even 
a single individual may sonclude a donation, 
mortgege, or sale, of immoveab!e properly, 
during a season cf distrese, for the sake of the 
family and espeoinlly for pions purposes.’ " If 
ihe pasenge attributed to Vrihaspati stood 
withcut any commentary on the part of the 
authcr of the Mitakshara, it might be 
argued, and reasonably argued, that the 
whole theory of anteaedent debt is based 
on this pastage. For ifasingle individual 
has power to mortgage ihe joint family 
properties for в pious purpose, he has 
power to mortgage it in order to pay cff 
his own debte, for it is a pious opt on 
the part of any one to pay off bis own 
debt and thus eaye himself from falling 
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into.a “region of torment,” But in the 
next paragraph the learned oommentator 
explains the text of Vrihaspati in these 
words:—‘ The meaning of that text із this: 
while the sons and grandsons are minors 
' and insapable of giving their consent to 
a gift and the like, or while brothers are 
so and  sontinue unseparated; even one 
person, who is oapable, may sonelude a 
gift, hypotheeation or sale, of immoveable 
property, if a calamity affesting the 
whole family require it, or the support 
of the family render it  neaessary or in- 
dispensable duties впеһ as the obseqnies of 
the father or the like make it unavoidable,” 
It would seam that the very general ex- 
pression “pions purposes” has been explained 
by the author of the Mitakshara to mean 
indispensable duties sush as the obsequies 
of the father or the like, 

This passage has been the subject-matter 
of sorflisting deesisions, Mr. Justies Mat. 
tusami Ayyar in the oase of Ponnappa 
Pillai v. Pappuvayyangar (3) has taken the 
view that the text sited in the Mitakshara 
does not give any power to the father фо 
mortgage or sell the joint family ргорег- 
ties in order to pay off his own debt. 
That learned Judge, in the sourse of his 
judgment, said as follows:—‘Here it is 
nesessary to add that the text in paragraph 
28 applies to a managing eo-pareene» and 
imposes no duty on the son, either legal 
or religioug, to pay the father's personal 
debt, and that the alienation of joint family 
property by the father for the payment 
of his personal debts due to his own ex- 
travanganse is no more an alienation for 
а pioua purpose than it would be if it 
were concluded by a brother who ia the 
managing so-pareener. The phrase ‘the like’ 
in paragraph 29, both aesording to Hindu 
Law and the rule of construstion, refers to 
annual Sradhas, the ceremony of Upanaya. 
nam in the ease of minors in the- three 
.higher classes, and of marriage in the sase 
of girla belonging to thoss lasses before 
they attain their puberty, and in short to 
sush seremonies as, if unperformed, would 
'entailla forfeitare of oaste or status. Al. 
though the təxt sited in paragraph 28 
speaks of pious purposes as an especial cause 
of alienation by the managing eo-parooner, the 
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commentator limits those purposes in para- 
raph 29 to indispensable religious duties, and 
thereby draws a distinetion between primary 
and sesondary religious duties, the test 
being whether the transgression of the 
partieular duty under oonsideration will, or 
will not, ововвіоп a forfeiture of statua 
&aesording to the Asharakanda or the law 
of seremonial observanees current in Hindu 
societies,” In Calesuita, however, the op: 
posite view has teen taken, Mr. S. О, 
Sarkar in his well-known book on the 
Mitakshara system of Hindu Law known 
as Vyavastha Chandrika, whioh has always 
been resognized as a book of anthority in 
the Indian Courts, says that by the term 
"or the like" in the passage oited from 
the Mitakshara ‘is to be understood obse. 
quies of a mother and the rest and other 
indispensable duties religious or secular." 
(See Volume І, page 42.) His statement 
of the law based on the text sited is as 
follows :— "A father or grandfather even 
without the sonsent of his son snd the 
rest is eompetent to sonelude a gift, or 
other disposition of real property if any 
ealamity affesting the family require it, or 
support of the family render 16 nesessary, 
also for payment of revenue, and just 
debts or the like, for the performanse of 
obsequies of the father or the like, for 
the marrisge of а daughter or the like, and 
for other indispensable duties, religious or 
secular.” (Chapter IT, sestion 1, page 39 at 
page 41.) If this statement of the law 
be воггевё, then a Hindu father 
has undoubted power under the express 
text of the Mitakshara to  alienate joint 
family properties for payment of just debts; 
and this is the view whish has been taken in 
eertainly one ваве in the Oslentta High 
Oourt. : 


In the оазе of Muddun Gopal Lall v. Mus. 
samat Gowrunbutty (4) Phear, J, said аз fol- 
lows:—'Ib would, therefore, seem to follow 
that any disposition of the property, whishis 
reasonably made by the father for the purpose 
of discharging a debt of this kind, 5.6, а 
deb} of the father’s whioh does not fall within 
the exseption, is one of those spoken of and 
authorizsd as ‘unavoidable’ by paragraphs 
28 and 29, sastion 1, Ohapter t, Mitakshara, 


(4) 28 W. Б, 365; 15 B, L. R. 264,° 
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“The debt beingof sush a nature that the 
property is ultimately liable to disoharge it, 
the alienation of that property, whether by 
mortgage or sale, by the father upon reason- 
able terms for the purpose of discharging the 
debt, murt be substantially an unavoidable 
transaction.” I have thought it right to 
deal with the oxpress text of the Mitakshara, 
as it has been suggested that it formulates 
a ruleon whioh the whole theory of antese- 
dent debt may be based, Ifthe text of the 
Mitakshara be relied upon as giving authori: 
ty to a father to mortgage joint family 
properties to enable him to raise money to 
pay off his own debts, then all that I need 
вау is that no distinotion is made between a 
simple debt and а mortgage-debt although 
it is olear that the debt must be antesedent 
of the mortgage transsetion. On the text 
of the Mitakshara then, although the debt 
must be antecedent to the mortgage transae- 
tion, it is not nesessary that it shonld have 
been ineurred wholly apart from the 
ownership of the joint estate or the sesurity 
afforded ог supposed to be available by 
sush joint estate, 

I now some to the  desisions of the 
Judieial Committee, and the firat oase that 
I must consider in this sonnestion is that 
of Girdharee Lall v. Катоо Гай (5), One 
Kanhya Lal died in 1843 leaving two 
sous, Bhikari and Bhujrunj. Kantu Lal was 
the son of Bhikari and was born in 1644, 
Mahabir was tbe son of Bhujrunj and 
was born subsequent to the date of the 
mortgage transaction: in question. In 1855, 
that is to say, after the birth of Kantu 
Lal but before the birth of Mahabir, 
Bhikari exeouted: a mortgage-bond upon 
whieh judgment was obtained and his 
share of the property attashed. To pay 
off the judgment a portion of the property 
was sold by Bhikari and Bhujrunj. The 
debt in respeet of which the decree was 
passed was nof for the benefit of the 
family or the estate, Kantu Lal and 
Mahabir brought a suit to set aside the 
deed of sale whieh was exeeuted by the 
fathers of the two plaintiffa on the 28th 
July 1856. The fathers were both made 
defendants in the suit. So faras Mahabir 
was concerned, the Courts had no diffieulty 
in dismissing} his astion on the ground 

(5) 22 W, R..56; 11, A, 327; 14 B. L, R, (Р. 0.) 
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that he was born subsequent to the date 
of the transaction whieh he questioned. ` 
Kantu, however, suoseeded in the High 
Court to the extent of his share, that is 
to say, one-half of an eight-anna share, 
The Judicial Committee, however, held 
that Kantu was not entitled to reeover 
any portion: of the estate, The 
basis of the deoision of the Judioial ` Oom- 
mittee was as follows:—The debt for whieh 
the fathers sold the property to the appel- 
lenis was not an immoral debt and that son- 
sequently it would be a pious duty on the 
part of the son to pay those debts; and it 
being the pious duty of the son to pay off his 
father’s debt, the anoestral property, in 
which the son as the son of his father acquires 
an interest by birth, is liable to the father's 
debts. 

It will be seen, therefore, that the desision 
of the Judicial Committee, in the oase of 
Girdharee Lall v. Kantoo Dall (5) involves a 
departure from the rule laid down by the 
Mitakshara. Bhikari was astually alive 
when the aetion was brought and the, basis 
of the whole desision is that if the debt be 
ofie whieh would bind the son after the death 
of the father, the anaestral property in which 
the son as the son of his father acquires an 
interest by birth is liable for the father’s 
debts gven in the lifetime of the father. It. 
has been suggested that this ease was desid- 
ed on the view of equity that protests bona 
fide purchasers for value ; but a close examina- 
tion of the ease does not support that view. 
It is true that the Judieial Committee did 
say that the son was nof entitled to turn out 
the bona tide purehaser who gave value for the 
estate, but that argument was employed as 
a reply to the faot that the oreditor could not 
prove legal neeessity for а small portion of 
the money advanced, This oase has always 
been understood as establishing the pro- 
position that where the debt is one whieh 
would bind the son after the death: of the 
father, the estate ia bound to satisfy it even ' 
in the lifetime of the father. I may, in this 
eonnestion, usefully eite the view of Ponti- 
fex, J., in Lal/ee Suhoy v. Fakeer Ohacd (6): 
“No doubt, previously to the Privy Oouneil 
judgment, it was sonsidered that the pious 
duty of paying the father’s debta did not 
arise until after bia decease. This resulted 
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from what appears to have been sonsidered by 
the Privy Council а too literal interpretation of 
the texts whieh applied to the subjest, and 
whieh, for aonveniense’ sake, may be referred 
to as to а great extent collected in Chapter V, 
' section iv, of the Mayukha, But by the də- 
sisions of the Privy Council it has now been 
established, that it is a pious duty of the son to 
pay his father’s debts out of the anaeestral 
estate even in the father’s lifetime,” 

The next ease ia that of Suraj Вип: Koer v. 
Bheo Persad Singh(7). Sir J. Colville deliver. 
ing the judgment of the Board said with 
referenee to .the ease of Girdharee Тай v. 
Kantoo Lall (5) that it treated the obligation of 
в son to pay his father's debts, unless contracted 
for an immoral purpose, as affording of itself 
a suffiejient answer to а suit brought by a son 
either to impeash sales by private sontrasts 
for the purpose of raising money in order to 
satisfy the existing debts or to resover pro- 
perty sold in exeeution of dearees of Court, He 
laid down two propositions as having been 
desided by that ease: first, "that where 
joint ansestral property has passed out of a 
joint family, either under a sonveyanee exe: 
ented by a father in eonsideration of an 
antesedent debt, or in order to raise money 
to рву off an antesedent debt, or under a 
sale in exeeution of a decree for the father's 
debt, his sons, by reason of their duty to 
pay their father’s debts, eannot recover tht 
property, unlesa they show that the debts 
were sontraeted for immoral purposes, and 
that the purchasers had notise that they 
were во eontrasted ; and, sesondly, that the 
purehasers at an exesntion sale, being stran- 
gers to the suit, if they have not notice that 
the debts were ao contrasted, are not bound 
to make inqairy beyond what appears on the 
faee of the proseedings,” That again was a 
ease where а son sought to set aside a sale 
held in exeention of a desree obtained by a 
ereditor upon a mortgage exeeuted in his 
favour by his father; but in my view the 
prinsiple laid down in that ease would apply 
equally to a suit brought by the creditor to 
enforee a mortgage bond against the joint 
family, inelnding the son. It is quite elear 
that the desision is based on the rules of 
Mitakshara, and not on the view of equity 
that protests the rights of bona fide purehasera 

(7) Б 0.148 (P. 0.); 6 I, A. 88; 4 Sar. Р, C. J, 


1; 8 Suth. P. О, J. 589; 4 О, L. В, 226; 2 Shome L. 
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for value at ап exesution sale. If by this 
decision it was intended to protest and protest 
only bona fide purehasers for value, then I find 
it difficult to imagine how a person who has 
taken a sonveyanes from one who to the 
knowledge of that person had power to 
alienate joint family properties only under 
special eireumstansas sould possibly some 
within the protestion. I sonsede that the 
purshaser at an auction sale stands on a 
different footing and.may be regarded as а 
bona fide purehaser for value if there is 
nothing on the fase of the deoree to give him 
notise that the father had exeseded his 
authority, In my view the obligation of a 
aon to pay his father’s debts, unless sontraot- 
ed for an immoral purpose, is, as Sir J, 
Oolville himself says, the basis of this 
desision, 

The next sase is that of Nanomi Babuasin 
у, Modhun Mohun (8). The fasts established 
in that ease were as follows :— Aa a result of 
litigation bebween one Girdhari Singh and 
his brother, Girdhari obtained an eight-anna 
11}-gunda share of а eertain property, In 
November 1864 after the birth of his sons 
eho were the plaintiffs in the aetion, he 
borrowed Rs. 45,000 from one Christian and 
exesuted a lease of his share to one Collis. 
In 1869 Collis died and thereupon Girdhari 
dispossessed his widow. On the 10th April 
1871 the widow obtained & deeree against 
Girdhari for possession and for mesne 
profits ; and in satisfaetion of the money also 
deereed, amounting to Rs, 51,767, she obtain. 
ed an order on the 15th January 1872 for the 
sale of Girdhari’s share in the property. The 
property was subsequently sold to the 
respondent. The suit was thereupon brought 
on behalf of Girdhari’s minor sons against the 
purchaser of the property and Girdheri Singh, 
on the ground that the share whieh had been 
sold, being ancestral property, had not been sold 
under sueh eireumstanses as to deprive the 
plaintifis of their shares, They sonceded 
that the share of Girdhari passed by the 
sale, but they insisted that their shares 
should be assertained by partition 
and delivered over to them. The 
Judisial Oommittee eame to the eonolusion 
that as the debt was not proved to be an 
immoral or an illegal one, the sale was good 
and the sontention ‘raised on behalf of the 


(8) 18 0. 21 (P. 0.); 18 L A. 1; 10 Ind. Jur, 151; 
4 Sar, P. О, J. 682; 6 Ind. Dec. (м, à.) 610. 
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sons was without foundation. Lord Hobhouse, 
in delivering the judgment of the Judisial 
Committee, thought that the prinsiple was well 
established that the sons sannot seb up their 
rights against their father's alienation for an 
antesedent debt, or against his oreditor’s 
remedies for their debts, if not tainted with 
immorality, That principle being establish- 
ed, the next question was what remedy was 
available to the sons if they were not made 
parties to the oreditor’s suit? Lord Hob- 
house answered the question in these words: 
* All the sons oan claim is that, not being 
parties to the sale ог exeoution proseedings, 
they onght not to be barred from trying the 
fast or the nature of the debt in a suit of 
their own. Assuming they have such a 
right, it will avail them nothing unless they 
eaa prove that the debt was not such as to 
justify the sale.” Itis quite clear that the 
basis of this deoision is the binding sharaeter 
of the father’s alienation for an antecedent 
debt, if not tainted with immoralily, and not 
the protection whieh ought to be afforded toa 
bona fide purehaser for value, 

In my view the deoisiona of the Judigial 
Committee just disouseed slearly establish 
the prinsiple that the sons are bound by the 
father’s transastions affeoting joint family 
properties for antesedent debts, if not tainted 
with immorality, and that the sons eannot 
setup their rights against ihe oreditor’s 
remedies for sneh debts, The rule that a son 
sannot maintain an astion for setting aside 

a rale of joint family properties held in 
шоп of a deeree against the father, 
exoept on proof that the antesedent debt for 
whish the transaction was entered into and 
the deeree obtained was an illegal or an 
immoral debt, rests on the rule that the 
sreditor could, if he ohose make the son 
liable on such transastion in the lifetime of 
the fatber. Asl understand the deeision of 
Lord Hobhouse, the primary role is that the 
sons вапгоћ cet up their rights against the 
father's alienation for an antecedent deb‘, if 
not tainted with immorality. But is the son 
to be preeluded from trying the faot or the 
nature of the debt if, as cften happens, he 
ia not & parly to the suit or the exeoution 
proseedings | Р Тһе desisions of the Jodisial 
Committee in the cases. sited answer the 
question in the negative and formulate a 
rule, based on the primary rule, whioh 
enables the son to have the’ sale set aside 
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on the grounds on which he could have resist- 
ed the ereditor's a»tion, had he been made a 
party to that action, 

Now if the view be assepted that, on the 
decisions of the Judicial Committee, the right 
of the execution purchaser to resist an gation 


` by the воп to set aside a sale in his favour 


depends on the question whether the mort. 
gagee could suoseisfully maintain an action 
on the debt against the son, во as to make hia 
interest in the joint family properties avail. 
able for the debt, itis not easy to make any 
distinotion between a money debt and a 
mortgage-debt, In the first plaoe, the 
Judisial Committee, ав a matter of faet, made 
no such  distinotion, the only aondition 
imposed being that the debt must ba an 
antecedent debt. In the second plaee, the 
decisions show that no suoh distinstion was 
in the contemplation of the Judisial Com. 


mittee. It is not quite clear whether in 
Girdhares Lal's case (5) the bond in 
respect of whish the decree had been 


obtained was & money bond or & mortgage- 
bond, but there is no donbt that both in the 
саве of Cura) Вине Koer v, Sheo Persad 
Singh (7) ата in the sase of Nanomi 
Babuastn v. Modhun Mohun (8) the debts were 
mortgage debts, In our judgment, there 
i» ro warrant for the view that cn the 
earlier decisions of the Judicial Oom- 
njitce, antesedent debt mcars an antecedent 
money debt, tbat is to вау, a debt ineurred 
on the perconal seeurily of the borrower, and 
not on the seeurity of the joint family prop- 
erties. As we shall presently show, the 
oor fliet in (he Indian Courts has arisen, not 
on the question whether "anteoedent debt” 
means а money-debt or a mortgage-debt, but 
on the question whether it means a debt ‘‘an- 
leeedent to the traneaction or to the suit.” 

I will first sonsider the deeisions of tle 
Calontia High Oourt. In the once of 
Muddun Gopal Dall v. Musammat Gomun. 
биши (4) the question at iesue was whether 
the minor plaintiffe, who had brought an 
action for partition against their father, were 
entitled to have the partition free from the 
mortgages exeeuted by their fatber and 
adult brothers in favour of the appellants, 
The answer depended on the question whether 
the mertgage debts were binding on tke 
minors, Now it will be seen that the sase 
of one of the appellante, Girdhari L4], was 
that he had two registered bonds in hig 
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favour executed by the father of the plaintiffs, 
that he had sued on the bonds, obtained 
two deerees and when in exeoution of those 
deerees he was about to sell the property, 
. the father and е adult brother of the 
plaiatiffs exeouted a bond in his favour 
bypotheeating eight-anna share of Movzi 
Beer for the sum remaining due. Now tha 
debt antesedent to the transaction questioned 
by the minor plaintiffs was а mortgage-debs 
sesured by two registered bonds, and Phear, J., 
desiding the sase, conld not have understood 
the law to ba that an antecedent debi was 
not only a debi antecedent to the transaction, 
but a debt ineurred on the personal security 
of the borrower, snd not on the security of 
joint family properties. Tho learned Judge 
considered the case of Girdharee Lall у, Karoo 
Lall (5) and with referense to that ease, made 
the following observations:—'' Assordiog to 
that desision, as we understand it, the 
interest, whioh, onder the Mitakehara, Law, 
а воп aequirea in the ancastral property of his 
fatber, by and in the event of being born, 
is of the nature of an inheritanoe, and remains 
liable to the payment of the personal debts 
of the father, even though subsequently oon- 
trasted, in the same way as the entire prop. 
erty wculd have been liable had the son not 
been born, exaep only in the ease where 
those debts ere illegal or were sontracted 
for an immoral purpose," The learned Judge 
continued as follows: — It would, therefore, 
seem to follow that any disposition of the 
property, whioh is reasonably made by the 
father forthe purpose cf discharging a debt 
of this kind, ¢ e, a debt of the father’s 
whioh does not fall within the exeaption, is 
one of those spoken of and authorized as 

‘unavoidable’ by paragraphs 28 and 29, 
seotion 1, Chapter I, Mitakahara. The debt 
being of uoh a nature that the property is 
ultimately liable to disoharga it, the aliena. 
tion of that property, whether by mortgage 
‘or sale, by the father upon reasonable tefms 
for the purpose of dissharging the debt must 
be substantially an unavoidable tranaastion.” 
Now, аз І read the judgment of Phear, J., 
that learned and distinguished Jadge did not 
make any distinetion between & money-debt 
and a mortgage debt and thought that it 
followed from ‘the deeision of the Judicial 
Oommi&tes in Gírdhar: Lal v, Kantoo Lal (5) 
that any disposition of the property by the 
father for the purpose of diseharging a debt, 
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nob being an illegal or-an immoral debt, was 
binding on the sons, 1 have already dealt 
with the question whether such a disposition 
can be regarded as espesially authorizad ан 
unavoidabls within the meaning of paragraphs 
28 and 29, section 1, Ohapter T, Mitak. 
shara, 

The next ваза is that of Gunga Perstad v. 
Sheoduyal Singh (9), That was a mortgagee!s 
action for resovery of possession of tho prop: 
ertissa mortgaged from ‘whish he had been 
illegally dispossessed by the mortgagor or, in 
the alternative, for a decree on the foot of the 
mortgage. The suit was resisted not by the 
mortgagor, but by his sons. It was estab- 
lished that tha mortgagor had borrowed tha 
money from the plaintiff in order to pay off 
other ereditors, It does not appear from the 
report whether those ereditors were seeured 
or unseoured oreditors, The learned Judges, 
following Gérdharee Lall v, Kantos Lall (5), 
held that an alienation by a Mitakshara 
father of a joint family property to pay off 
an antesedont debt ia valid against the sons, 
unless they show that the debt was sontraeted 
for immoral purposes, In this ease again, 
eno distinction was made between a secured 
debt or an unsesured debt. In the sase of 
Adurmoni Deyi v. Ohowdhry Sib Narain Kur 
(10) the learned Judges thought that the effeet 
of the desision in Girdharee Гай wv. Kantoo 
Lall (5) was to put the son in the same 
position with respeat to debts contrasted by 
his father, as if he had suesseded to ths 
ancestral estate as heir upon the death of his 
father; in other words, the liability whiah, 
strietly speaking, arose on the death of the 
father, attached to the son in the lifetime of 
the father. 

I must next refer to the desision of the 
Full Banoh of the Calentta High Court in 
the саве of Luchman Dass v. Giridhur Ohow- 
It is unfortunate that from the 
report of this oase, it is diffionlt to aseertain 
what the facts were before the Fall Boneh; 
but Piggott, J., in the oase of Khaltlul Rahman 
v. Gobind F ershad (12) carefully investigated 
the fasts from the original resorda of the ease, 
and stated the result of his investigation as 
follows :—There were altogether four eases, 


(9) 5 C. L, Е, 224. 

(10) 8 C. 1; 1 Ind, Deo. (м, в.) 59 

(11) 50, 555; 60. L Е. 473; р. Bhome L, R. 
143; 2 Ind. Dec. (x, s.) 1152, 

(12) 20 0, 828; 10 Ind, Deo, (н, в.) 228. 
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all first appeals, before the Full Boneh, whieh 
were all disposed of in the manner following 
by the Division Beneh after the desision of 
the Full Bensh, The first of these eases was 
а mortgagee’s action to enforse two mortgage- 
bonds, one for Ев, 5,000, the other for Ra. +75, 
exesuted by the father of the defendant, 
The defence seemed to have been that there 
was no nesessity to borrow the money, a 
defenee whieh found favour with the Court 
of first instance, It was not ascertained 
whether there was a debt antesedent to the 
mortgage transactions, and both the Courts 
apparently proceeded on the basis that the 
debt wasa present debt that was brought 
into existenos by the mortgage transactions, 
The Division Benoh held that, as it had 
neither been alleged nor proved that the debts 
were contrasted by the father for illegal 
and immoral purposes, the plaintiff (aeso-d. 
ing to the judgment of the Fall Beneh) was 
entitled to enforee the payment of the sum 
desreed, not against the mortgaged property 
by reason of the mortgage, but by the sale 
of the whole ог suoh portion of the family 
property in the hands of the defendants as 
might be sufficient to satisfy the debt. The 
second ease was salso a mortgagee’s action 
against father and son on three bonds exesuted 
by the father, mortgaging the joint family 
property, The suit was defended on the 
ground that thera was no legal necessity for 
the loans, There was evidence that there 
were, at the time the mortgage-debts 
were sontrasted, debts due by the 
father under deerees, but there was 
no proof either that the debts were for 
family purposes ог that the loans were ap- 
plied in satisfastion of the decrees, There 
was no finding вв to whether or поё the mort. 
gage loans were sontracted to pay debts of 
the father ineurred previous to the mortgages. 
The ease, therefore, sould not be distinguished 
from the previous oase, and the High Court 
passed the same deoree as in the previous 
саве, that is to say, not a mortgage deeree, 
but a personal decree to the extent of the 
assets in the hands of the son. The third sase 
was by the sons to set aside a sale held in 
exeontion of a mortgage deeree against their 
fathers, defendants Nos, 1 and 2, their ease 
being that the loan was not taken for а neses- 
sary purpose of the family. It was found 
that out of He. 4,000 lent- and advanced, 
Rs. 2,435.went to satisfy an antecedent debt, 
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the balanse being taken in eash by the pur- 
chasers. On this finding, the Court held that 
“the mortgage was binding only to the extent 
of Rs, 2,435 and the balanse of Ra, 1,565 was 
a personal debt of Mode Narain and Modit 
Narain,” the mortgagors. The plaintiffs in 
the last oase were the same and the property 
in dispute was the same. The Court found 
that out of the advanse of Rs. 10,000 
Re. 7,677.15.0 represented antesedent debts. 
Upon this finding the Oourt held that the 
mortgage was binding upon the plaintiffs 
only to the extent of the antecedent debts. 
It must be sonfessed that the judgment 
of the Full Bench is not as slear as it might 
be, but reading the judgment together with 
the девівіоп of Piggott, J., in the ease just 
eited and the desisionsin Laljee Sahoy v. Fakeer 
Ohand (6) and Qunga Prosad ү. Ajudhia 
Pershad Singh (18) whieh were delivered by 
Judges who had themselves been members of 
the Full Bensh, two propositions seem to have 
been laid down by the Full Beneh; first, 
where there is a debt antesedent to the mort- 
gage transaetion, the ereditor ia entitled to a 
mortgage deeree even to the extent of the 
shares that would some to the sons on parti. 
tion; sesondly, where the debt is brought 
into exiatenee by the mortgage transastion 
and is only antesedent to the suit, but not 
antesedent to the mortgage transaetion, the 
oreditor is entitled, not to a mortgage daoree, 
but toa deeree giving him liberty to raise 
the sum deoreed by a sale of the entire joint 
family properties ineluding the properties 
mortgaged. The basis of the distinetion 
seems to be this: where the debt is an antese- 
dent debt, the alienation is expressly autho- 
rized as “unavoidable” by paragraphs 28 
and 29, section 1, Ohapter 1, Mitakshara, and 
has sertainly been resognised as binding on the 
joint family by the Judieial Committee in the 
ease of Girdhares Lall v. Kantoo Lall (5) as 
explained in Suraj Bunst Koer's case (7) ; but 
where the debt is a present debt, the aliena- 
tion does not bind the joint family for there 
was no authority to make the alienation, but 
the sons must still diseharge that debt as one 
of their pious obligations. It is assumed 
that in neither ease is the debt an illegal or 
an immoral one, . f 
All the subsequent deeisions of the Caleutta 
High Court exeept one have resogn'z»sd this 


(18) 8 С. 131; 9 C, L. В. 417; 6 Ind, Jur, 248 
4 Shome L, В. 199; 4 Ind. Deo, (м, в.) 88. > 
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distinstion. Woe may usefully refer to Laljes 
Sahoy v. Fakeer Ohand (6), Gunga Frosad v. 
Ajudhia Pershad Singh (13), Ramphul Singh 
v; Deg Narain Singh (14), Baso Kooer v; Hurry 
Dass (15), Koer Hasmat Rai v. Sunder Das 
(16), Suria Prasad v, Golab Ohand (17) and 
Kishun Pershad Ohowdhury v. Tipan Pershad 
Singh (18). The only oase whioh is in conflist 
with the ourrent of decisions in the Caloutta 
‘High Court is the oase of Maheswar Dutt 
Tewari v. Kishun Singh (19). 
suit by the mortgagees against the father and 
the sona to enforee a mortgage-bond exesuted 
by the father. It was not alleged that the 
loan was taken to satisfy an antecedent debt 
and it was not established, on the one hand, 
that the debt was incurred for a nesessary 
purpose, and, on the other hand, that it was 
inourred for an illegal or an immoral purpose, 
On the authority of the desision of the Full 
Beneb, the plaintiffs would be entitled, if 
they had brought their action within six 
years of the due date, to a money-desree 
allowing them to raise the sum deareed out 
of the joint family properties ineluding the 
mortgaged properties; but it was sontended 
on behalf of the defendants that as the suit 
was instituted more than six years after the 
due date under the bond, it should be wholly 
dismissed. The Court held that in view of 
the desisions of the Judicial: Committee "n 
Nanomt Babuasin у, Modhun Mohun (8) and in 
Bhagbut Pershad Singh v. Оа Koer (20), the 
law as laid by the Full Beneh sould not be 
held to be any longer binding on the Oourt 
and that no distinotion sould be made between 
debts ineurred to pay off antesedent debts 
and those іпвоггей to meet present nesessi- 
ties. In the result, the High Court granted 
п’ mortgage-deeree to the plaintiffs binding 
the shares that would some to the sons on 
partition, This case was expressly dissented 
‘from by Mookerjiand Holmwood, JJ., in the 
oase of Kishun Pershad Ohowdhury v. Tipan 
‘Pershad Singh (18). 


(14) 8 C, 617; 10 O. L, R. 489; 6 Ind. Jur. 579; 
A' Ind, Dec. (N. в.) 383, 
‚ (18) 9 C. 495; 120. L, В. 292; 7 Ind, Jur. 412; 
A Ind, рес. (х. в.) 978. 
(16) 11 ©, 396; 10 Ind. Jur, 26; 6 Ind. Dec. (х. в.) 
028. 


(17) 23 O. 162; 14 Ind. Dec. (x. s.) 499. 

(18) 84 0. 736; П О. W. N. 613; 6 С, L. J, 569. 

(19) 34 ©, 184; 11 О, W. N. 294; B C. L. J. 441. 

(20) 15 C. 717 (P. О); 16 I. А. 99; 5 Sar. Р. C. 
J 186; 12 Ind, Jur, 289; 7 Ind. Deo. (х, 8.) 1002, 
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The decisions of the Caloutta High Court, 
then, establish two propositions; first, where 
а father mortgages property to dissharge an 
antesedent debt, whether the debt be a seoured 
debt or an unsesured debt, the mortgagee is 
entitled to .enforee the mortgage seourity 
both against the father aa well as against 
the sons, provided the debt be not an illegal 
ог an immoral one; and, secondly, where а 
father mortgages property to secure a present 
advanse, the mortgagee is entitled to a 
mortgage-deoree against the father and a 
deeree declaring his right to raise the entire 
sum out of the entire joint family properties 
including the mortgaged properties, provided 
the astion is brought within six years of the 
due date under the bond. In order to entitle 
the mortgagee to a mortgage deeree in res- 
peot of the interest of the sons in the mort- 
gaged properties; all that the oreditor has to 
show is that there was a debt due by the 
father antecedent to the mortgage transaction 
and that the loan was advanced by him in 
order to enable the father to discharge the 
antesedent debt, We venture to assert that 
here never has been a oonflist in the Cal. 
sutta High Court or, as I shall show, in any 
High Court on the question whether, apart 
from showing that the debt was insurred to 
discharge an antesedent debt, it is neeessary 
for the sreditor to shew that it was ineurred 
on the personal seaurity of the borrower and 
not on the security of joint family properties, 
The only confliet that there has been in the 
Oalontta High Oourt and in the other High 
Courts is on the question whether any dis- 
tinotion should be drawn between an antene- 
dent debt and a present debt. Brett and 
BSharfuddin, JJ., in Maheswar Duti Tewari v. 
Kishun Singh (19) thought that in view of the 
later deoisions of the Judicial Committee, 
the distinotion sould no longer be maintained; 
Mookerji and Holmwood, JJ., in Kishun Per. 
shad Ohowdhury v. Tipan Pershad Singh (18) 
thought that the distinetion was a vital one 
and should still be maintained, 

І пож some to the desisions of the Allaha. 
bad High Court; and the first oasa whioh I 
must sonsider is the oase of Jamna v, Nain 
Sukh (21). That. was a mortgagee's action 
to enforae a mortgage-bond exesuted by the 
father against the wong, There was no evi- 


(21) 9 A. 493; A. W. М, (1887): 116; 5 Ind, Dec, 
(х. в.) 766. . 
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denee, on the one hand, that the money was 
raised either for а nesessary purpose or to 
dissharge an antecedent debt, and on the 
other hand, that the debt was incurred for 
an illegal or an immoral purpose. Tho 
Allahabad High Court held that it was for 
the oreditor to prova either that the money 
was obtained by the father for a legal певев- 
sity or that he made such reasonable en. 
quiries and obtained such information as 
would sátisfy a prudent man that the loan 
was contracted to pay off an antecedent debt 
or for the other legal necessities of the 
family. This ease ів an authority for the 
proposition that there is a distinotion between 
‘an antesedent debtand a prezent debt, and that 
when the debt is not shown to be an anteoce- 
dent debt or a debt ineurred for а legal 
necessity, the oreditor’a action must fail. 
It will be noticed that this desision seem- 
ingly involves a departure from the rule laid 
down in the Oaleuttta High Court. Both the 
High Courts agree in this, that to entitle the 
ereditor to a mortgage decree against the 
shares that would some to {he sons on par- 
tition, it is, nesessary for the sreditor to 
establish either that thera was necessity for 
the loan or that the loan was raised in order 
to enable the father to discharge an antese- 
dent debt; but where the debt is preséntly 
inenrred and there is no, necessity for the 
same, while the Calantts High Court gives 
a deorece for the money to the oreditor, 
declaring his right to raise the entire 
sum. decreed cut of the entire joint family 
estate ineluding the mortgaged properties, 
the Allahabad High Court refuses to giva 
any relief to the creditor in the action based 
on the mortgage, But, ав will be - seen 
hereafter, the difference is on the procedure 
that ought to be adopted by the creditor to 
enforee the obligation of the son to discharge 
the father's debts, and поё on the eubsian. 
tive rights of the parties, 

The next desision to whieh I must refer 
is very important; it is the deaision of the 
Ful Bensh in the ease of Badri Prasad v. 
Madan Lal (22). The action was again a 
‘mortgagee’s action to enforce a mortgage- 
bond exeeuted by the father against the 
father and sous. 16 was established that the 
sonsideration for the bond was, with a trifl- 
ing өховріїор, money advances antecedently 


. (22) 15 A, "6 AY. Be A. W.N. (1893) 52; cane 
Deo. (x. в.) 765, 
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made by the same sreditor or mortgagee, but 
it was not established either'that the an- 
tesedent debt was inourred for a necessary 
purpose or that it was insurred for an illegal or 
animmoral purpose. It will be notised that 
the antesedent debt was a mortgage-debf, and 
not a debtineurred on the personal sesurity of 
the borrower. It was boldly argued on behalf 
of the sons that by “antessdent debt" was 
meant a prior debt due by the father · ёо a 
person other than the person to whom he 
subsequently alienated family property in 
order to obtain money with whieh to dis- 
sharge sush prior debt. This contention 
failed, the Fall Beneh being of opinion ‘that 
there is no other restriation of the expression 
antecedent debt than this that it does not 
inelude а debt presently incurred. It was 
apparently not argued that an antesedent debt 
is a debt not only inourred antesedently to the 
mortgage transaction, but ineurred on the 
personal saourity of the borrower and not on 
the seenrily of the joint family properties, 
If the argument now advanced before us be 
well founded, then there was & complete 
defenee to the action, I attash great import. 
anee to this desision, as it formed the basis of 
the decision of Stanley, C. J., in Ohandradeo 
Singh v. Mata Frasad (22), whioh itself: was 
strongly relied upon by the Judicial Com- 
mittee in Sahu Ram Ohandra's case (1). 

A different view of the meaning of an- 
teeedent debt was taken in the next onse, 
the oase of Debi Dat v. Jadu Rai (24), That 
was again а mortgagee’s action to enforce a 
mortgage, not only against the father and 
three of his sons who had executed the 
mortgage, but also against his minor son 
and minor grandsons. The Court held, dis- 
senting from the view taken in Jamna v, 
Nain Sukh (21), that the minor defendants 
sould only dispute the validity of the mort- 
gage either on the ground. that the debt 
was never ineurred, or was no longer in 
existence or that it was tainted with im: 
morality. The learned Judges thought that 
the deoision 'of the ‘Judicial Committee 
in Nono Babuasin v. Madhun - Mohun. (8) 
has impliedly ` overruled the view taken in 
Jamna v. Nain “Sukh (21). This decision 
is, therefore, an authority for the proposi- 
tion that ‘thera із no distinstion «between 
& debt 'antesedently : incurred and that 


(23) 1 Ind. Cas, 479; 81 A. 176; 6 A. Ls J. 263, 
(24) 24 A, 459; A. W, N, {1902} 123. 
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presently іпопггей. Acsording to this desision 
the mortgagee ів in either ease entitled to 
a mortgage dearee, anless it could be shown 
that the debt was inourred for an immoral 
purpose, The view taken in this esse is 
identieal with that taken by Brett and 
Stiarfuddin, JJ. in Maheswar Dutt Tewari v 

Kishun Singh (19). In the next case, the 
ease of Ram Dayal v. Ajudhia Prasad (25), 
the wp of Banerji, J., іо Debi Dai v. 
Jadu Rat (24) was not referred to; but the 


desision of Stanley, C, J., was elearly in eon.. 


fliot with the decision of Banerji, J. Assord- 
ing to Stanley, О. J., a sale of aneesíra! prop. 
erty by the father in в joint Hindu -family 
may be set aside on а suit by the sons, ва far 
‘as it'affects their interests in the property, 
if there is no anteaedent debt or valid 
nesessity to support it, although the transao- 
tion was поё shown to be tainted with.im 
morality. In the next oase, the aase-of Babu 
Singh v. Bihari Dal (26), Banerji and 
Risharde, JJ., maintained the view whieh 
Banerji, 7., had expressed in Deb: Dat v. Jadu 
Rat (94). There was, therefore, в clear воп- 
flist ‘of opinion on the question of the 
meaning of antesedent debt. in the Allaha. 
bad High Oourt, Banerji and Risharda, JJ., 
being’ of? opinion ‘that it ineluded а 
debt presently inourred and antessdeni only 
to the: suit, Stanley, C. J., being of opinion 
that if meant a debt antesadent to the trans» 
action; and, as in Oalontta, the oonfliet arose 
on the meaning to be assigned to the following | 
passage ossurring in the judgment of the Judi. ` 
cial Committee in tha ease of Nanomt Babuasin 
v. Modhun Mohun (8): “ Destruotive as it 
may bs of the prineiple of independent во. 
parsenary rights in the sons, the decisions 
have for some time established the principle 
that the sons aannof set up their rights 
against their father’s alienation for an an- 
tesedent debt or against his eraditors’ 
remedies for their debts if not tainted with 
immorality.” This oonflist was set at rest 
by the deoision of the Fall Bensh in the 
ease of Ohandradeo Singh vy. Mata Prasad 
(23). “In an elaborate judgment in whish 
he reviewéd all the deaisions on the subjeat, 


Stanley, C. J., with the eonsurrense of the 


majority of the Fall Bensh explainad the 
(25) 28 А, 828; A.W. М, (1908) 40; ЗА, L, 


J. 81. 
S ad 80 А. 156; А, W. N. (1903) 61; 5 A, І, J. 
176, 
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meaning of the term " antesedent debt” in 
these words:—' Now by the term antesedent 
debt I understand a debt whioh is not for the 
first time inourred at the time of a sale or 
mortgage, that ie, presently insurred, but a 
debt whioh exiated prior to and independent. 
ly of such sale or mortgage. It must be 
a bona fide debt, not solourably incurred for 
the purpose of forming*a basis for a sub. 
sequent mortgage or sale or other similar 
objeot," In the result the Full Bench 
affirmed the view taken in Jamna v, Nain Sukh 
(21) and in Badri Prasad v. Madan Lal (22), 
and overruled the view taken by Banerji, d, 
in Debi Dot у, Jadu Rat (24) and in Babu 
Singh v. Bihari Lal (26), 

It will be seen that in Allahabad, as in 
Calcutta, the oonfliot was on the ques. 
tion whether, in view of the later 
desisions of the Judisial Committee, any 
distinetion eonld be drawn between a debt 
antesedently inourred and that. presently 
ineurred. There has never bean any sonflist 
on the question whether an antecedent debt 
. means а debt ineurred solely on the personal 
"seourity of the borrower or whether it in- 
'eludes a debt insurred on the seeuri!y of 
joint family properties. Indeed in the Fall 
Benoh aase of Badri Prasad v. Madan Lal (22) 
the antesedent debt was a mortgage-debt, 
that is to say, a debt insurred on the sesurity 
afforded by the joint estate. Stanley, C. J., in 
the later Full Boneh ease of Ohanirade» Singh 
v. Mata Prasad (28) strongly relied on the 
desision in Badri Prasad у. Madan Lal (99), І 
notice that Sultan Ahmed, J., in the oase of 
Sukhdeo Jha v. Jhapat Kamat (2) gave as 
his opinioa that the desision in Ohandradeo 
Singh v. Mata Prasad (23) i ів an authority for 
the view that the term ‘antecedent debt’ means 
a debt " not only prior in time but completely 
apart from the sesurity whioh was sought to 
be enforced.” If by this expression Sultan 
Ahmed, J., meant to imply that the desision 
of Stanley, О. J., is any authority for the 
view that a debt antesedent to the transaction 
but secured by a mortgage of joint family 
properties is not an antecedentdebt whish will 
support the transastion in suit, then, with 
all respect, I am unable to agree with it, A 
carefal reading of the judgment of Stanley, 
О. J,, has eonvineod me that this view of 
law was not and eould not have been pre. 
sent in hia mind. If it were, he oould hardly 
have affirmed the devision in Badri Prasad 
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v. Madan Lal (29). It is only necessary to 
add that the decision of Stanley, О, J., based 
as it was on Badri Prasad v. Madan Lal (22), 
was fully approved of by the Judioial ' Oom- 
mittee in Sahu Ram Ohandra's case (1). 
' I now oome to the decisions of the Madras 
High Court, In Ohinnayya у, Perumal (27) 
it was held that a son eannot set up hia 
vested interest in angestral property for the 
purpose of denying "the father's power to 
Blienate it for a debt. It will be notieed 
that no distinetion was drawn between a 
money: debt and a debt sesured by а mortgage 
of joint family properties, In Sam: Ayyangar v. 
sPonnammal (28) it was uot established that 
there was a debt antecedent to the transac- 
tion; and the Court held that in order to jus- 
tify а sale ог а mortgage by a father co as to 
bind a son's share, there must, in fadt, be an 
antesedent debt, that is to say, a debt prior 
to the mortgage or sale. А different view 
was taken in the oase of Ohidambara 
Mudaltar v. Koothaperimal (29), the learned 
Judges expressing the opinion that there was 
no distinstion on prineiple between a mort- 
gage given for an anteasdent debt and as 
mortgage given for a debt then inourred, 
for in either саве the debt was binding оп 
the son and the enforeement of ths security 
exonerated the son from the burden of his 
father’s debts, This decision was, however, 
overruled by the Full Bensh in the ense of 
Venkataramanaya Pantulu v. Venkataramana 
Dos Pantulu (80), the Full Benoh being 


of opinion that where the debt was incurred . 


at the time of ‘sale or mortgage, it was not 
an antesedent debt within the meaning of the 
‘words as used in the judgment of the Privy 
Counsil in Suraj Bunst Koer v. Sheo Persad 
‘Singh: (T). The conflist in the Madras High 
Court was again on the question whether 
there was any distinotion between a debt 
antesedently inaurred and one presently 
inourred, and not on the question whether 
antesedent debt ineluded a debt ineurred on 
‘the seourity of joint family properties, 

In Bombay, в different view of antecedent 
debt has been taken. It has been sonsistent- 
ly held (and there is no aonfliet at all) that 
ап antesedent debt means & debt antecedent 
to the suit, and not merely anteeedent to the 


(27) 18 M. 51; 4 Ind. Deo, (x. в.) 746. 
(28) 21 М, 28; 7 Ind. Deo. (у, s.) 876, 
. (29) 27 M. 326. 
(80) 29 M, 200; ГМ. L. Т 28; 16 M. L, J. 69. 
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transaction. The leading onse on the subject 
in the Bombay High Court is the баве 
of ‘Ohintamanrav Mehendale v. Kashi- 
nath (31). That was a suit by ihe, 
mortgagee to enforce a mortgage exesuted 
by the father of the defendant, The Court 
held that under the deoision of the Judicial 
Committee in Nanomi Babuasin's case (8) 
the © father's disposition of the family 
estate, or а disposal’ of ^ it under. pro- 
eeedings taken against the father alone, 
is made to affest the son's as well as the 
father’s interest, exeept in so far as the son 
can establish, in а proseeding taken for that 
purpose, that the voluntary disposal of it 
was made under cirsomstances whieh de- 
prived the father of the disposing power, 
or that the enforsed disposal was on aesount 
of an obligation to whioh the son was поб 
subjeat. The learned Judges thought that 
the father in fast is made the representative 
of the family, both in transactions and suits, 
subject only to the right of the sons to pre- 


vent an. entire dissipation of ‘the ‘estate by 
‘particular instances of wrong-doing on the 


father’s part, in Joharmal v. Eknath (82) 
it was held that there are two eases only in 
whieh the son's interests do not pass; frat, 


‘when they are not sold, and secondly, when 


the debt was not binding upon the son by 
reagon of its having been contracted “for. an 
illegal or an immoral purpose. In Daitatraya 
Vishnu v. Vishnu Narayan (88) it was argued 


that when property is transferred by way of 


mortgage to seeure a present advance, it is 
not an alienation for an antesedent debt and 
that, therefore, the ereditor eannot alaim that 
the interest of the son shall be applied to 
satisfy the debt of the father, unless that 
debt is shown to have been inourred for а 
family necessity. The Court negatived thia 
contention, being of opinion that the ques- 
tion was finally desided in  Ohtntamanrav 
Mehendale v. Kashinath (81) and that 
antecedent meant a debt antecedent to the 
suit. 

It is possible now to say with sertainty 
that there never has been any eonfliot in 
any High Court or between different High 


. Courts on the question whether a debt, 


(81) 14 B. 320; 7 Ind. Рас. (м. 8.) 674. 
(82) 24 B, 343; 1 Bom. L, R. 889, 
"o 12 Ind, Cas. 949; 36 B. 68; 13 Bom. L, R. 
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antesedent to the transaction in suit, but 
secured by a mortgage of joint family prop- 
-erties, is an antesedent debt whioh will sup- 
port the transadtion. It has throughoat been 
assumed that such а debt is an antaasdent 
debt within the meaning of the term as used 
by tho Judicial Oommittes, The ease of 
Badri Prasad v. Madan Lal (22) im direotly 
in point. In most of the other oases, the 
‘antesedant debts were bond debts, and my 
. experiense tells me that those тапа have 
-baan mortgage- dabte, for ^ money.lenders 
do поё usually advance loans — excepi 
on landed sesurity. Tho  oonflisb in the 
Indian Oourts has been on two questions: 
first, on the question whether there is any 
diatinetion between a debt antesedently 
,lnenurred and that presently incurred or, in 
other words, whether antessdent debt means 


a debt antesedent to the transaction or 
antessdenf to the suit, and sesondly, 
on the question ов to the pro 


osdare by which the pious obligation of the 
Bons to dissharge, the debis of tho fathar 
may ba enforeed. On the first question, 
Caleatta, Allahabad and Madras ara agreed 
(though there was а conflies between desi. 
sions pronounsed in esoh of these High 


- , Courts) that antesadent dəbt means a dabt 


&utesedent to the transaction and nob an- 
tecadent to the suit. . Bombay has eonfistent- 
ly ‘taken the other view, namely, that it 
means a debt antesedont to the anit. Оа fhe 
seoond question, all the High QCourta are 
agreed, that, in view of the daegision of 
the Jadisial Committee in Girdharee Lali 
v. Kantoo Dall (5), the pious obligation of 
‘the son to dissherge the debt of fhe 
father may arise in the lifetime of the 
father; see Laliee Sahoy v, Fakeer Chand (6), 
‘Ohintamanrav , Mehendale ү, Kashinath (31), 
Sami Ayyangar v, Рољпаттаі (22) and 
Badri Prasad v. Madan Lal (29), Bat they 
differ as to the proceedure by which that 
obligation may bs  enforeed. In Cal- 
outta the view has been taken that the ore. 
ditor, thongh he is not entitled to enfores 
the mortgage sesurity as against the sons 
not parties to the mortgage transastion, 
is entitled in the mortgage action itself 
'(and not in в separate action) to а desree 
allgwing him to raise the entire sum ad. 
vanced oub of the joint femily estate, 
including the mortgaged properties, provided 
(and herein lies the differeree between 
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Calentta and Bombay) the action is brought 
within six years of the due date under 
the bond. Madras apparently takes the 
same view, and gives the ereditor the right 
to proesed against the son's share in oxe- 
oution of the deoree, treating the deeree 
вз а more money-deoree, In Allahabad 
tha oveditor is required, if he desires to 
enforse the pioua obligation of the son, to 
frame his action on the pious obligation and 
not on the morígage, and the authorities 
establish that, provided his suit is brought 
within six years, he will be entitled to a 
deoree enabling him to proaced in execution by 
sale of the ancestral property of the family. 
See Ohandradeo Singh v.. Mata Prasad (23). 
In Bombay, the question doss nof arise, 
as the Court makes no distinetion between 
a debs and an antesedent debt. Ta either 
ease, the oreditor is entitled to а mortgage- 
deoree, enabling him to reise the entire 
sum out of the  propsriiss mortgaged, 
The sonfllat botween the Jifferent High 
Courts on this point is really a sonflist on 
the question of prastice and prosedure, not a 
sonflist on the question of the liability of the 
gon, 

І now some to the ease of Saku Ram 
Ohandra v. Bhup Singh (1), on which great 
relianss ia placed by the respondents, Ths 
material fasts wero as follows: On 6th 
January 1883, the defendant exeeuted à mort» 
gage in favour of one Bhagirathi to seeure 
a loan of Rs. 200 advaused by Bhagirathi to 
him, Onthe 7th July 1884, the defendant 
exeouted a mortgage in favour of the plaintiffs 
to seenre а loan advansed by the plaintiffs to 
him. The mortgage in favour of Bhagirathi 
ineluded some properties which were поб 
inoluded in the plaintiffs’ mortgage. In 1893 
the plaintiffs sued on the foot of their 
mortgage, obtained a  desreo, but wera 
ordered вз a sondition presadent to bring- 
ing the property to sale to pay off the 
amount of the mortgage due to Bhagirathi, 
This the plaintiffs did, and proseeded to sell 
the property somprised in their own mort- 
gage, and purshased the properties them. 
selves, On the 7th July 1910, the plaintiffs 
sommonoed the astion out of vahioh the 
appeal arose, to enforce the mortgage 
exesuted by the defendant in favour of 
Bhagirathi, They olaimed that by virtue 
of sestion 74 of the Transfer of Property 
Aoi, they aequirod, by paying of Bhagirathi'g 
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mortgage, all his rights ineluding the right to 
maintain the action. 

It will be noticed from this resital of 
fasts that there was по antesedent debt 
within the meaning of the term as used by 
Stanley, O. J., in Chandradeo Singh v. Mata 
Prasad (23) to support Bhagirathi's mort. 
gage. It was also found asa fast that the 
plaintiffa had failed to prove that there 
was any neoessity for fhe taking of the 
loan of Ke, 200, Aoosordingly the whole 
Strength of the argument on behalf of the 
plaintiffs waa dirested to two pointe, first, 
that Bhup Singh was the so’e member of 
the family, and sesondly, that thare was 
no distinetion between a debt antesedently 
ipeurred and one presently inourred and 
that the defendants were liable on the 
debt, unless they sould show that the debt 
was ineurred for an immoral or illegal 
purpose. The first point raised a question 
of faot und was desided against the plaintiffs 
by the High Court, The sesond point 
raised the | idertisal question whieh, 
as а result of the  scorflat in the 
Allahabad High Oourt, was before the 
Fall Bensh in the ease of Ohandradeo 
Singh v. Mata Prasad (23). The High 
Court, in obsdienae to the desision of the 
Fall Beueh, desided the point against the 
plaintiffs and dismissed their suit. I desire 
to emphasiza the faot that though the 
question whether an antecedent debt meant 
a debt antecedent to tha transastion or a 
debt anteoedant to the suit was involved in 
the дөсізіоп of tbe High Court and was 
desided, the question whether an antesedent 
debt insluded an unseeured debt or a debt 
on the sesnrity of joint family properties 
was not involved iu the decision of tbe 
High Court and was not desided. That 
question did not arise on the fasta of 
the oase, was not raised in the argu- 
ments before the High Court and was not 
answered in the decision of Richards, 

Two arguments were advaneed before 
the Judisial Committee; first, that the 
sons are bound to pay their father’s debts 
unless it ів shown that the debt was in- 
eurred for ап immoral purpose, and, 
gesondly, that the debt being antecedent to 
the suit was on antesedent debt within 
the meaning of Lord Hobhouse's deoision 
in Nanomi Babuasin v, Mqdhun Mohun (8). 
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Tt will be remembered that there wasa 
sorfliet in the Indian Courts on the second 
point and, in my view, the desision of the 
Judicial Committee was intended to settle 
thia oonflist. 

On the first point, the Judisial Commit- 
tee gave an unhesitating answer in favour 
of the sons and against the oreditor: — 
“While the father, however, remains in life, 
the attempt to affest the sons’ and grandsons’ 
shares in the property in respeot merely of 
their pious obligation to pay off their father's 
debts, and not in respect of the debt 
having been truly ineurred for the interest 
of the estate itself, which they with their 
father jointly own, that attempt must fail; 
and the simplest of all reasons may be 
assigned for this, namely, that before the 
father’s deatb, he may pay off the debt 
or afier his death there may be ample 
personal estate belonging to the- father 
himself ont of whish the debi may be dis. 
sharged, In short, responsibility to meet the 
father’s debis is one thing, and the validity 
of а mortgage over the joint estate is quite 
another thing.  Áseordingly the oase. founded 
merely upon pious obligation, and so strenu- 
ously argued before the Board, fails in the 
present instance by reason of the fast that 
Bhup Singb, who aontrasted the debt, is still 
alive shd that there is a oonourrent finding 
by both of the Courts below to the effeot 
that the plaintiffs have failed to prove that 
the debt of 200 rupess, for which the mort. 
gage was granted, was incurred for ang legal 
nesessity or benefit to the estate.” Thia view 
of the law takes us baok to the position which 
existed prior to Gérdharee Lall v, Kantoo Тай 
(5) and, speaking with all humility, ia the 
correot interpretation of the law as propounded 
by the Smriti writers aud their commentators; 
but it undoubtedly involves a departure 
from the view of every High Court in 
Indie, and, in our opinion, from the 
principle on whioh Girdnaree Гай v. Kantoo 
Lall (5) was founded, The general view that 
has been taken of Girdharee Lall v. Kantoo 
Lall (5) cannot be better expressed than in 
the words of Pontifex, J., in Laljes Sahoy v. 
Fakeer Ohand (6), “No doubt,” said that 
learned and distinguished Judge, ' previously 
to the Privy Council judgment, it was оорві- 
dered that the pious duty of paying the 
father’s debta did not arise until after his 
деоғвсе, , . . But by the deoisions 
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of the Privy Couneil it has now been estab- 
lished, that it is a pions duty of the son 
to pay his father's debts ont of the ancestral 
estate even in the father’s lifetime,” It is 
true that the High Oourts haye differed 
88 to the prosedure that ought to 
be employed by the oreditor to enforce 
the pious duty of the коп to pay hia 
father’s debts, but it has never been. doubted 
that that duty exista and ean be enforeed 
sven in the lifetime of the father, provided 
the right proesdure be adopted, The deoi- 
sion in Girdhares Lall у Kontoo Lall (3) was 
pronouneed onthe 12th May 1574 and from 
12th May ,874 to 9th Maroh 1917, that is 
to say, fora period of nearly 43 years, no 
one has thonght of questioning the view 
on whioh thse Indian decisions have pro- 
seeded, and that much abused body 
of persone, the areditora, have acted оп 
the faith and the assuranos of the desi. 
sions whieh have now been overruled, 
That the desision of the Judicial Oom. 
mittee has rendered insecure the title of 
the mortgagees who have asted (as they 
were entitled to aot) on the faith and 
security of а line of desisions from 12th 
May 1874 to 9th Maroh 1917 beginning 
with Girdharee Lill v. Kantoo Lall (5), eannot 
for one moment be doubted; but the 
desision has been taken and the departure 
made, and, so long as the Legislature does 
not intervene for the proteation of persons 
who have lent money on the seaurity of 
‘the now overruled . decisions, we must 
‘dutifally and with all humility give effest 
to the view whish has now been oslearly 
expressed, 

On the cecond point, as to which there 
has been a conflict in the Indian Courts, 
the Judieial Committee adopted in its 
entirety the view of Stanley, О. J, in 
Ohandradeo Singh v. Mata Frasad (23). 
Bat it has been argued that the Judicial 
Committee did more than adopt the view 
of Stanley, О. J., that it declared, not 
only that an antecedent debt is a debt 
antesedent to the transaction, but also that 
it is a personal debt not sesured by а 
mortgage cf joint family properties, There 
eannot be any possible room for controversy 
that the point was not before the Judicial 
Committee, The debt was brought into 
existense by the mortgage sought to be 
enforsed. It was nobody'a ense that there 
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was a debt, sesured or unsecured, antecedent 
to the transaction, whioh was paid off with 
the money borrowed on the mortgage 
‘sought to be enforssd, All that was argued 
before the Judisial Oommittes was this, 
that an antesedent debt meant a debt 
antecedent to the suit; and a strong and 
persistent effort was made by Mr, 
DeGrayther to induoe the Judicial Committee 
to adopt the viewof Banerjiand Risbarda, 
JJ., against the view of Stanley, О. J. 
and to overrule the desision of Stanley, C. 
J., in Chandradeo Singh v. Mata Prasad (28), 
With reference to this argument the Judi- 
sial Comraittee said as follows :— ..,......and 
they agree with the arguments of the learned 
Oounsel for the appellanta that in view 
of a certain eonflist of desisions in the 
various COour!s in India, it may ba well 
that the point should ba settled.” In 
another portion of the judgment, the Lords 
of the Judieial Committee aaid:" neceser 
and to eall а borrowing made on the 
oesasion of a grant of the mortgage an 
antecedent debi is fo extend unduly and 
impropsrly the whole scope of the exseption 
on that topie. As to this unforunately 
there has bean muoh difference of view 
in the Courts in India.” Their Lordships 
then dealt with the law on the subjest 
and, having laid down what, in their view, 
was the true limit of the prineiple of tha 
exeeption, they said: "the limits of the 
prinsiple of the exception have been thus 
set forth besause in their Lordships’ opinion 
they form a guide to the settlement of 
the sonfliet of authority in India on the 
subjest of antesedent debt,” And then 
they sonoluded as followa :— The conflict 
of authorities sited to the Board is a 
corfliot whieh oosurs, not merely be. 
tween the Courts of one distriot in India and 
another, but also between decisions pro- 
nounsed in Oalsutta itself, in Allahabad 
itself, and in Madras itself. The oases 
particularly mentioned were as follows:— 
Luchman Dass v, Girdhur Chowdhury (11), 
Maheswar Duti Tewari v. Kishun Gingh (19), 
Babu Singh v, Bihari Lal (26), Ohandradeo 
Singh v. Mata Prasad (23), Sami Ayyangar 
v. Ponnammal (28), Ohidambara Mudaliar 
v. Koothaperumal (29), Venkataramanaya Pan. 
tulu v. Venkataramana Doss Fantulu (30) 
and Dattatraya Vishny v. Vishnu Narayan 
(33). 
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The dieieion of tbe Judicial Committee 
was confessedly intended to setile the 
eonflist of authority in India on the sub. 
jeet of antecedent debts. 16 is material, 
therefore, to consider, what was the sonflist 
in India on the subject of antecedent 
debts ? I have, I think, shown with 
reasonable olearness that the only coxflist 
that existed in Irdjp was on the point 
whether an antecedent debt meant a debt 
antecedent to the transaetion or one antece- 
dent tothe tuit, The esses mentioned by the 
Lords of the Judicial Committee as bearing 
‘on tbe вог йівё wil make gecd my point. 
I venture.to affirm that there never has 
been avy ecríliot in the Irdisn Courtson 
the question whetker a debt, sesured by 
a mortgsge cf joint family properties, 
although antecedent (o tke trarsacticn, 
воша rreperly be called an anteeedcnt 
dabt. 

Gould the Judicial Commiltee, ther, have 
interded {о deeice a point, es to which 
there never bas been any cor flict in the Indian 
Courtr, ard which was роб before the 
Judicial Commitfee P In my view, in order 
to understand the judgment cf the Judicial 
Committee, we must bear in mind what 
exactly was the corfliet in the Indian Courts, 
Bineo the Judisial Committee .intended to, 
and did, in fast, settle the вогА:оф, 

The passage. оп whioh relianee is placed 
runs 85 follows: "In their Lordships’ opinion 
these expressions, whieh have been the 
subject of sc much difference of legal 
opinion, do not give any sountenanes to 
the idea that the joint family estate oan 
be effectively sold or sharged jn such a 
manner as to bind the issne of the father, 
except where the eale or sharge haa been 
made in order to disaharge an obligation 
not only antesedently incurred, but ineurred 
wholly apart from the ownership of the 
joint estale or the security afforded or 
supposed to be available by snoh joint 
estate. The exception being allowed, as in 
the state of the authorities it must be, 
it appears to their Lordships to apply, and 
to apply, to the case where the father’s 
debts have been incurred irrespestive of the 
sredit obtainable from immoveable assets 
whieh do not personally belong to him, but 
are joint family properties.” In опт view, 
the passage sited is intended to empha- 
giza the point that there must be a real 
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diseosiation in fact; that a debt is anteao- 
dent if it is in substance and in reality 
antecedent to theo transaction, and not 
merely teobhnically so. That this view 
is the correst view will appear . from 
ihe soneluding portion of the judgment, 
where their Lordships are giving their reasons 
for the role enunoiated by them:—' The 
argument in support of the validity of the 
mortgsge also took this share. It was said, 
what differenee would 16 make jf the father 
bad eoniraated the debt an hour, a day, a 
year before granting the mortgage P Then 
de facto it would be an antecedent debt, and 
the «reditor wculd bave a mortgage good 
upon that grcund. Their Lordships cannot 
ascent to any tush proposition that a morte 
gage cn {һе family estate would follow the 
lcan. - Tho caer, as put, might instantly raise 
the presumption that what oceurred was 
tubstartiolly thir: (bat the father coniraeted 
the cebt krowing that he was at the end 
-cf hia perecral геєсогеев and that the oreditor 
edvanced the morey relying upon an under. 
tíandirg or agreement, express or implied, 
given to the father, In iruth in order to 
validate such a tre neaotion of mortgage, there 
must, to give {rune effeot to the dostrine of 
antecedensy in time, be alsoreal dissociation 
ip fast, The Courts in India, wherever 
such antecedeney is found to be unreal and 
is merely a sover for what is essentially a 
breash of trust, will not be slow to deny 
effeet to a mortgage so brought into exist. 
өпсө.” The main principle whieb, aecord. 
ing to their Lordahips’ opinion, must always 
be kept prominently in view, is that you сап. 
not raise money on the sesurity of that 
whish does not belong to you, but of whieh 
you are the manager. The point argued 
before the Judicial Committee was this:— 
“What difference would it make if the father 
had sontracted the debt an hour, a day ora 
year ‘before granting the mortgage? If 
such a debt із an antesedent debt 
within the meaning of the term as used by 
Lord Hobhouse, why isnot a debt inseurred 
at the time of the transaction an antesedent 
debt?” The answer whieh the Judioial 
Committee gaveto this argument was as 
follow: “It is the substance and not the form 
of the transaction that must be losked to, 
If there are reasons to suppose that the father 
soniraated the debt knowing that he was 
at the end of his personal resourses and 
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that the ereditor advanced the money rely- 
ing проп an agreement or nuderatanding 
that a mortgage of joint family properties 
would follow, then the firat mentioned tran- 
sastion is in reslity a pretenses and will 
not aupport the mortgage.” And then follows 
the pregnant statement of the law by the 
Judisial Oommittes:—"In truth in order to 
validate sueh a transastion of mortgage, 
there must, to give true effest to the dos. 
trina of antesedeney in time, be also real 
dissosiation in faet.” This, in my view, is the 
explanation of the passage whieh is relied 
upon by the respondents. You may borrow 
the money an hour, в day or a month be. 
fore granting the mortgage, but if you have 
borrowed it on а gearet understanding with 
the ereditor that & mortgage of joint family 
properties will follow, then, in substances and 
reality, you have not ineurred the original 
debt wholly apart from the seourity which 


you are now seeking to enforee; and there 


being no dissosiation in faot, the debt, 
though teshnieally and in form inourred 
antesedently, will not support the mortgage, 


The judgment, read as a whole and іп aon-* 


nestion with what the eonfist was in the 
Indian Courts on this point, whieh, it must 
not be forgotten, it was the intention of 
the Judicial Committee to settle, makeg it 
abundantly clear that the whole objeat of 
the Judisial Committee was to emphasize 
the point that the antesedent debt must be 
a real antesedent debt and not merely 
teshnisally so. The attack ia not on the 
antecedent debt insurred on the security of 
joint family properties, but on the debt, 
only teehnieally antecedent, but in reality 
and in substance inaurred on the mortgage 
of joint family property sued upon. On 
this point we may usefaolly  seonsider the 
deeision of the Judicial Committee in Ranga- 
samt Gownden v, Nachlappa Gounden (34). 
The point for deeision before the Judicial 
Committee was, whether partial alienation 
by a Hindu widow in favour of one who жав 
then the nearest reversionary heir of the last 
male holder was operative against the plaint- 
iff, who besame one of the nearest reversion. 
ary heirs of the last male holder on the 
death of the widow. In the High Court 


‚ (84) 80 Ind. Cas, 498; 42 М. 523; 33 M. 1, J, 
493; 17 A. L. J, 63€; 29 0,1. J. 539; 21 Bom. В, 
640; 28 C. W. N. 777; (1919) M. W. N. 262; 26 М. 
L. T, б; 10 L, W, 106; 46 I, A, 72 (P, 0.), 
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there was a difference of fopinion between 
Miller, J., and Sadasiva Ayyar, J., Miller, J., 
holding that partial alienation was imoper- 
ative against the plaintiff, Sadasiva Ayyar, 
J., holding, on the authority of Bajrangi Singh 
v. Manokarntha Bakhsh Singh (85), that such 
alienation was valid when made in favour 
of the nearest male  reversioner. The 
Judicial Committee had, therefore, to воп: 
sider the effeat of the deeision in Bajrangi 
Singh v, Manokarnika Bakhsh Singh (85) and 
started the enquiry by examining what 
was the real point at issue in that onse: 
“The only real point at issue,” said their 
Lordships, "was whether the strict rule 
whieh had been laid down by the Allahabad 
High Court should be followed, or whether 
the extension permitted by the High Ооотё 
of Caleutta was allowable Their Lord.. 
ships then proseeded to analyse the once 
very fully and sompletely and then sonsluded 
as follows:— "It is true that the souslud- 
ing words of the judgment as to the sons 
being bound by the sonsent of the fathers 
‘through whom they elaim' sould be read, 
as indeed they have been read, as indieat- 
ing that eonsent operated горго vigore. 
But two remarks fall to be made, First, 
the idea of an eventual reversioner elaiming 
through any one who went before him is 
opposed both to prineiple and authority. 
It is opposed to prineiple besause, ав already 
stated, there is no vested right till the 
death. Itis opposed to authority.— Bahadur 
Singh v. Mohur Singh (36), Secondly, there 
is no hint in the judgment that their 
Lordships proposed to lay down a new 
dostrine whioh would render quite im- 
material most of the eases quoted. It seems, 
therefore, muah safer to eonolude that the 
judgment was only meant to settle the 
point at issue, vèz., the somparative merits 
of the Allahabad and the Caleutia rules, 
leaving the operation of sonsent to stand 
on the perfectly logieal grounds of the 
authorities quoted, than to hold that a 
new and illogisal extension of the law 
was introduced, and to find sonsolation 
in the faat, as atated hy  Sadasiva 
Aiyar, J., that Lord Halsbury onse said that 

(35) 30 А. 1; 12 C.W N. 74 (P. 0.); 9 Bom. L. 
B 1848, 6 С. L.J. 7663 M. L. T. 45; 6 A. L, J. 
1; 88 І. А, h 17 M. L.J. 606; 11 О, 0, 78. 

(36) 24 A, 94 P.O.) 6 C. W.N., 169: 291. A. 
1; 4 Bom, І, В, 283; 12 M. L.J. 66; 8 Sar. Р. 0, 
J. 152, 
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law was not а logisal яоїепве, It seems to 
me that the passage sited is very relevant 
when we are considering the argument that, 
while the decision of the Judisial Committee 
in Sahu Ram Ohandra's case (1) was only 
meant to settle the oonflist in the 
Indian Courts, it introdused a new doctrine 
whieh would render quite immaterial moat 
of the oases desided in,the Indian Courts as 
to whieh there was no sonflist whatever, 

If indeed the Judieis] Committee did 
intend to deeide that a debt, though in вар. 
stanee and in reality an antesedent debt, 
sould not support a subsequent mortgage if it 
was imourred on the security of joint family 
.properties, then I snggest, with all respeot, 
that that portion of the judgment should be 
treated as obiter dictum and, therefore, as not 
binding on the Indian Courts, It is at least 
sertain that it was wholly unnecessary tc 
decide the point and that nota single issue 
was raised in the case which oalled for a 
desision on this point, On this point Lord 
Halsbury’s well-known observations in 
Quinn v, Leathem (87) may be usefully 
sited: "Now, before dicoussing the care of 
Allen v. Fleed (88), said Lord Halsbury, 
“and what was deoided therein, there are two 
abservations of a general character whioh І 
wish to make, and one isto repeat what I 
have very often said before, that every judg- 
ment must be read as applicable to the 
particular fasts proved, or assumed to be 
proved, sinee the generality of the ex- 
pressions  whieh. may be found there 
are not intended to he exporitions of the 
whole law, bnt governed and qualified by the 
particular facts of the-case in whiah such 
expressions are to be found. The other is that 
а sase is only an authority for what it actual 
ly deoides. I entirely deny that it сап be 
quoted for a proposition that may seem to 
follow logisally from it. Snoh a mode cf 
reasoning assumes that the law is necessarily 
a logiaal ocde, whereas every lawyer must 
acknowledge that the law is not always 
logieal вё all” То the tame effect is the 
observation of Lord Haldane in Cornelius v. 
Phillips (89): “Diota by Judges," said his 

(37) (1901) A. C. 495 at p. 56; 70L. J. P. 0. 76i 
45 L., T. 280; 50 W. В. 139; 65 Ј..Р. 708 17 Т. І. В. 
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Lordship, “however eminent, ought not 
to be eited ag establishing anthoritatively 
propositions of Jaw, unless these dieta really 
form integral parts of the train cf reasoning 
direoted to the real question decided. They 
may, if they овоо” merely at large, be 
valuable for edification, but they are not 
binding.” 

It remains for usto sonsider the desision 
of this Court in  Sukhdeo Jha v. Jhapat 
Kamat (2). 16 seems to me that there is а 
fundamental misaonseption at the root of 
the judgment whioh detrasts considerably 
from its value. - I agree with the learned 
Judges tbat the  deeision of the Judicial 
Üommittee was intended to settle the 
conflist in the Indian Courts on the question 
of antecedent debts, but І am unable to agree 
that there was a view in the Indian Courts, 
or that the desision in Ohandradeo Singh v. 
Mata Parsad (23) is an authority for the view, 
that а debt, though prior in time, eannot be 
called an antesedent debt if it was insurred 
on the security of joint family properties. 
The judgment of Stanley, C, J., in Ohandradea 


e Singh v, Mata Prasad (23) was eonfessedly 


based on the decision of the Full Bench of 
the Allahabad High Court in Badrt Prasad v, 
Madan Lal (22), whish was a case of an 
~antesedent debt inourred on the seeurity of 
joint family properties. I auggest with all 
humility that 16 sonld not have been the 
intention of Stanley, О. J., to hold that a 
debt, though prior in time, but ineurred on 
the seourity of joint family properties, sould 
not be considered an antesedent , debt. Mr. 
Justice Sultan Ahmed ввув: "The term, 
that is to say, the term ‘antecedent debt, 
had been the subjest of sonflieting interpre. 
tations for a very long time. Some desisions 
laid down that it was a debt whieh was only 
prior in time to the father's seenrity, though 
not quite independent of it. See Debt Dat 
v. Jadu Rat (24), Babu Singh v. Bihari Lal 
(38), Ram Dayal v. Adjudhia Prasad (25), 
Ohinnayya v. Perumal (27), Sami Ayyangar 
v. Ponnamal (28), Other decisions held that 
it was simply a debt prior in time to the 
suit in whish it was sought to be enforeed, 
[see Gunga Prosad v. Ajudhia Pershad Singh 
(13), Luchman Dass ү. Giridhur Ohowldhury 
(11), Khalilu? Rahman v. Gobind Farshad 
(19), Surja Prosad- v, Golab Chand (17), 
Maheshwar Dutt Tewari v. Kishun Singh(19)], 
The third view was thet it was в debt which 


у= 
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was not only prior іо time but sompletely 
apart from the seourity whieh was sought to 
‘be enforeed.—OhRandradeo Singh у. Mata 
Prasd (23). I have no quarrel with the 
view of law laid down in this passage, but I 
suggest that what the learned Judge puts 
forward aa the third view is really that whioh 
is stated as the first view as understood and 
explained by Stanley, O. J., in Ohandradeo 
Singh v. Mata Prasad (23). Tn my opinion, 


there were two views, and two views only; as’ 


to the meaning of the antesedent debt, and, in 
support of this view, the opinion of Stanley. 
О, J. may be sited: “This pregnant state- 
ment of his Lordship,” said Stanley, О. J., in 
Ohandradto . Singh v. Mata Prasad (23) 
with reference to the statement of the law in 
Nanomt Babuasin v, Modhun Mohun (8), “has 
created mush missonseption, and it is upon 
the meaning intended to be sonvsyed ky 
his Lordsbip that the Judges in the various 
Courts in India have differed. On the one 
hand, it has been held that this dictum is an 
authority for the proposition that a Hindu 
father in a joint Mitakshara family oan give 
‘a valid mortgage of the joint aneestral 
property ав seaurity for an advance made to 
him at the time not to satisfy an antecedent 
debt or a family nesessity but not made for 
ап immoral purpose. On the other hand, the 
view taken by the other Judges is that this 
interpretation ів too wide and that a mort. 
gage, to be valid, must have an antecedent 
debt cr some family nesessity to support it 
or at least the mortgagee must, after reason- 
able inquiry, have satisfied himself as to the 
existerae of an antecedent debt or a family 
necessity for the loan.” Ido not think that 
it ean be maintained for one momant that 
Stanley, С. J., in Ohandradeo Singh «v Mata 
Prasad (23) intended te, and did in faot, 
propound а third view in any way different 
from the view put forward as “the view 
taken by other Judges.” ' 

The aetual words used by Stanley, C. J , in 
Chandradeo Singh v. Mota Prasad (23) are as 
followe;—'Now by the term 'antesedent debt’ 
I understand a debt which ig not for the first 
time inenrred at the time of a sale cr mort- 
gage, that is, presently incurred, but a debt, 
whieh existed prior to and independently of 
вов} cale or mortgage. It must be a bona fide 


debt, not eclonrably inourred for the purpose 


of forming a basis fora subsequent mortgage 
or sale or other similar object," In my view, 
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there is no suggestion in this passage that if 
the prior debt be a dabt inourred on the 
seourity of joint family property, it is not 
, antecedent debt? within the meaning of 
the term as understood by that learned 
Judge, АП that the learned Judge is insist- 
ing upon is that the debt, to be calléd an 
antesedent debt, must-in substanse and in 
reality be antesedant to the transastion and 
thats mere antesedensy of time is not 
sufficient to support the subsequent mortgage 
if it is found that the antesedent debt was 
nota bona file debt, but was eolourably 
ineurred to satisfy the requirements of the 
law. 

The basis of the desision of Mr. Justice 
Sultan Ahmed ів that there was a sonflist of 
opinion in the Indian Courts on the point 
under diseussion and that the Judicial Com- 
mittee settled this eorfliet in favour of the 
Mitakshara sons, Ав І read his judgment, 
he eonsedes that the point was not before 
the Judicial Committee in the case of Saku 
Ram Ohandra v. Bhup Singh (1), but he 
thought that as there was a conflit of 
authority ou this point, the Judicial Com. 
mittee was entitled to, and did in faot, “put 
an end to this divergenee of judicial opinion,” 
If I am oorrest in my view that there 
was no divergence of judisial opinion on 
the question, then nesesssrily the auth wity of 
this desision is sonsiderably shaken. I have 
some to the sonslusion that tha view taken 
in this oase is not tha sorrest view and ought 
not to be adopted by this Court, 

Having sonsidered the whole subjeot with 
the utmos! вате and anxiety, I am inlined to 
allow the appeal, set aside the judgment and 
deoree of the Court below and restore the 
judgment and deoree of the Court of firat 
instanee ; but as my opinion is in eonfliet with 
the opi.ion of Coutts and Sultan Ahmed, JJ., 
in Sukhdeo Jha v, Jhapat Kamat (2), Y would 
refer for the deaision of the Full Bansh the 
following question, namely, "ia a mortgages 
entitled to enforoe a mortgage exesated by 
the father ofa joint Mitakshara Hindu family 
against the father and son, if ib is not 
established either that there was a family 
or estate nesessity for the loan or that the 
loan was raised for an illegal or an immoral 
purpose, if the consideration for the mortgage 
isa debt in substanse and in reality inourred 
antesedently to the mortgage but incurred 
on the sesurity of the joint family property or 
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‘the objest of the mortgage is to raise а lo.n 
to pay £gueh & debt.” 

Under the rules cf this Court, we refer 
the appeal for the final desision of the Full 
Beneh. Oosts inourred at the hearing before 
us will be disposed of by the Full Bench. 

Арам, J.—(February 9, 1921),—In the 
siraumstanees stated. by my learned brother 
І agree that the matter should be referred by 
us for decision of the Full Benab, 
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`` FULL BENCH JUDGMENT. 

MirnEs, О. J.—This case same before 
4he Division Bensh of this Court on 
sesond appeal from a decision of the 
District Judge of Darbhanga. The main 
argument before the Division Bench was 
direeted to the question whether a mortgage 
of family property, exesuted by some 
‘members of a joint Mitakshara family 
withont the consent of the others, вап be 
enforced against the family property, when 
it was exeauted to sesnre ап advanse for 
the purpose of discharging an antesedent 
debt which hed been itself raised on the 
eesurity of the family property, there being 
no grounds of legal necessity or family 
benefit to justify the transaction, The learncd 
- Judges before whom the appeal same were 
unable to agree with the earlier dseision 
of this Court in the ease of Sukhdeo Jha 


v. Jhapat Kamat (2) decided in January last, 


year and referred the sara fo a Fall Bensh 
for determination, The Order of Reference 
formulates the: question for decision thua s=- 

"Ia а mortgagee entitled to onforee a 
mortgage exeouted by the father of a joint 
Mitekshera Hindu family against the father 
and sons, if ‘it is not established either 
that there was a family or estate. necessity 
for the loan or that the loan was raised 
for an illegal or ап immoral purpose, if 
the sonsideration for tho mortgage is а 
debt in-substance and in reality inourred 
antessdently to the mortgage but ineurred 
on the seeurity of joint family property 
or the objest of the mortgage isto raise 
a loan to pay such a debt," ` 

The form of the question stated for desision 
assumes certain facts whioh on а closer 
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investigation hardly appear to be warranted 
by the findings of the lower Appellate Court. 
16 appears that the anit was instituted by 
the plaintiffs against 13 defendants, members 
of a joint Mitakshara family, to enforse 
the mortgage-bond, dated the J3th June 
1914, exesnted by some of the defendants 
in favour of the plaintiffs. The mortgage 
was to gsosure an advance of Rs, 1,800 with 
to those members of the 
defendants’ family who exesuted the bond. 
The defendants’ family oonsisted originally 
of three brothers, Bhagwat, Rajeabur and 
Rajkumar. Bhagwat and Rajeshur died 
before the bond in suit was exesuted, 
Bhagwat left a widow and four sons and 
one grandson. Three of his soris and the 
grandson were minora when the -mortgage 
was executed. Rajeshur left a widow and 
two sons, one of whom was a minor at 
that time. Rej Kumar had three sons, 
el of whom were minors. All these 
pereons except the two deseased brothers 


tare defendants, The bond in suit was 
exeented by Rajkumar, Jaisv, the eldest 
soh of Bhagwat, and Pulkit, the eldest 


воп of  Bajeshur, who, apart from the 
widows, were the only adult members of 
the jo/nt family, The bond also purported 
to be signed on behalf of the other three 
sors of Bhagwat through their mother end 
guardian, the defendant No. 12, and on 
behalf of the younger sou of Rajesbur 
throngh his mother and guardian, the 
defendant No. 13, It is clear, however, that 
the mothers of the minors, elthough 
guardians of their person, bad no authority 
to bind them by a transastion of this 
nature, see Gharib- Ullah у. Khalak Singh (49), 
The advance for whish the mortgage was 
granted as security was raised partly to 
pay off a debt of Rs, 650 payable to 
опе Gopal Purbay by Rajkumar as the 
purshase prise of 6 bigkas of land pur- 
chased by him inthe name of his son a 
short time earlier. This was an antesedent 
debt of Rajkumar’r, who was at that time 
presumably the karta of the family. It 
was found as a fact by the learned Dis- 
trist Judge, whose findings are binding 
upon this Court, that the purobase of this pro- 
perty was not dictated by the neaassities of fhe 
estate, nor did it sonduse to its benefit, 

(40) 26 A. 407; 30 I. A. 165; 5 Bom. L, R. 478; 
4 О, W. N. 681; 8 Sax, P, Q. J, 488 (P. 0). 
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The mortgage in sueh eironmstances might 
be binding upon the estate as against 
the sons of Rajkumar on the ground that 
it was a charge to pay off the father’s 
antesedent debt. It. was, however, nob 
binding upon the undivided shares of 
Rajkumar's nephews and other aollateral 
relations. That being so, the mortgage, in 
so far as it secured the advances, to pay 
off Gopal, was not enforseable against the 
family estate nor even against the undivid- 
ed shares of the mortgagors. With regard 
to the balance of the &dvanee, this was 
raised to pay off a prior mortgage-debt 
due to. one Awadh Jhe, the earlier mort- 
gage having itself hypothesated the family 
property. It was found that neither of 
these mortgages were justified by family 
necessity or benefit to the estate. The 
earlier mortgage was executed by Rajkumar, 
the defendant No. 1, and hia brother Bhag- 
wat, who was then alive, but not by the 
third brother or any other member of the 
family. Assuming that tbe earlier mort. 
gage is to be regarded ав an antecedent 
debt of Rajkumar and Bhagwat, the sub. 
sequent mortgage now sued upon might 
bind the estate in the hands of their des- 
eendants, but it would not be binding upon 
the undivided shares of their brother Raje- 
shur and his two sons, one of whom, the* 
defendant No. 10, was at that time and 
still isa minor, It follows, therefore, that 
the mortgage, not being binding upon the 
whole estate, is void even as against the 
undivided shares of those who exeanted 
it. In these  eireumstanoes the learned ^ 
Distriot Judge refused to grant the plaint- 
iffa a mortgage dearee but granted them 
а personal decree against Rajkumar ара. 
his two nephews Jaisu and Pulkit, who were of 
age and parties to the mortgage, the suit having 
been brought within 6 years of the due date. In 
my opinion, upon the fasts found, the mortgage 
was not valid as against the family estate 
and the adult members of the defandanta’ 
family who signed the mortgage alone were 
liable personally to the plaintiffs. In my 
opinion this appeal should be diamisesed and 
the question referred to the Full Bench does 
not really arise. As, however, ihe question 
was argugd before ns at some length, I 
propcee to state shortly my cpinion on the 
question referred, 

The answer to the question depends largely 
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upon whether the principle laid down and 
asted upon by their Lordships of the Judieial 
Committee in Sahu Ram Chandra v. Bhup 
Singh (1) is to be taken as of general applica. 
tion, or whether it ia to be limited by 
reference to the particular fasts of that 
oase, The faots of that ease, as pointed ont 
by Lord Shaw indelivering the judgment of 
the Board, arose olear from all somplisations; 
but the prinoiple upon which it was desided 
would gover many sages where the fasts were 
not precisely similar. The debt whieh, in 
that ease, if was unsuccessfully contended 
was an antecedent debt was  ineurred 
simultaneously with the granting of the 
mortgage and was іп гөвревё of the advance 
to sesure which the mortgage was granted. 
The judgment, however, deals at length with 
the general principles governing the power of 
the manager of a Mitakshara joint family to 
alienate or charge by gift, sale or mortgage 
the family property sommitted to his manage» 
ment, It thendeals with the exeeption to the 
general principle whioh resognises the power of 
the father to mortgage or sell the joint property 
in,order to discharge an antesedent debt, and 
points out:that this, being an exaeption from 
the general sound prinsiple, should not be 
extended and should be very carefully guard. 
ed. From this it would sppesr that their 
Lordships intended to indieate by the passage, 
whieh I shall presently quote, the limita 
beyond whioh the exseption should not bs ex- 
tended. The judgment next deals with the 
limits of the applieation of the exeeption and 
points out in what oa:es it applies and in what 
eases it has no application. The passage in 
their Lordships’ judgment whioh has recently 
given rise to so mush aeontroversy is that 
appearing on page 447* of the report in the 
Allahabad Series, After quoting sertain pas- 
sages from earlier desisions on the question 
of antesedent debt, the judgment proseeds 
as followe:— 

Ín their Lordships’ opinion these expres- 
sions, whioh have been the subjest of so mush 
difference of legal opinion, do not give any 
eountenanee to the idea that the joint family 
estate вап be effeatively sold or oharged in 
such a manner ав fo bind the issue of the 
father, exsept where the sale or eharge has 
been made in order to disoharge an obliga- 
tion not only antesedently ineurred, but 
ineurred wholly apart from the ownership of 

*Page of 89 A,—[ Ed, ] 
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the joint estate or the seonrity afforded 
or supposed to be available by sush joint 
estate. The exseption being allowed, as 
in the state of the autborities it must be, 
it sppears to their Lordships to apply, 
and to apply only to the ease where the 
father's debts have been inaurred irrespestiva 
of the oredit obtainable from immovaable 
assets whioh do not | personally belong to him 
but are joint family property. In their view of 
the rights of a father and his oreditore, if the 
principle were extended further, then the 
exaeption would be made so wide asin effeat 
to extingnish the sound and wholesome 
prinsiple itself, ша, that no manager, 
guardian, or trustee can be entitled for his 
own purposes to dispose of the estate 
whish is under his eharge, In short, it may 
be said that the rule of this part of the 
Mitakshara Law is that the joint family 
estate is in this position : under his manage- 
ment he ean neither obtain money for his 
own purposes for it, nor ean he obtain money 
for his own purposes upon it. To permit 
him to do so would enable him to sasrifise 
those rights whieh he was bennd to son. 
serve. This would be equivalent’ to sano- 
tioning a plain cnd, 16 might be, a deliberate 
breash of trust. The Mitakshara Law does 
not warrant or legalize any such transaetion. 

"The limite of the prinsiple of the exeep. 
lion have been thus set forth Бевапве in 
their Lordships’ opinion they form a guide 
to the settlement of the sonfliet of authority 
in India on the subjest of antesedent debt.” 

lt is true that in the oase then under 
eonsideration the debt, to sesure which the 
mortgage was granted, was an advanoe made 
at the same time and as part of the same 
transaction, and the ease was free from all 
complisations, but their Lordships sonsidered 
at length the whole question of the applica. 
tion of the doetrine of antecedent debt, 
In order to determine this question, it waa 
nesessary to formulate a principle by refer. 
anse to whieh the question of antesedensy 
could be determined. The principle laid down 
was that the antecedent debt must comply 
with two conditions. 16 must be an obligation 
not only antesedently incurred byt incurred 
wholly apart from ownership of the joint 
estate or the secarity afforded or supposed 
to be available by such joint estate. In 
other words, the exeeption applies only to 


the ease where the father’s debts have been’ 
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insurred irreapestiva of the eredit obtainable 
from immoveable assets whioh do not person- 
ally belong to him but are joint family pro- 
реу. If tha oriterion by whieh the faetum 
of antessdent debt is to be judged, as «laid 
down in that desision, is applied to tha fasts 
of the present вазе, I think if must ba eon. 
seeded that the obligation whish it is now 
oontended formed the anteoadent debt, was 
an obligation arising from a loan raised upon 
the seonrity of the family property and not 
one inourred wholly apart from that seourity, 

It is contended, however, that tho prineiple 
enunciated in Sahu Ram Ohandra's caáe( A) was 
not intended to have any application exeept 
in so far as 16 was necessary to determine 
the eorfliet of anthority in India on the 
subjest and that no oorflot had then 
arisen upon the question raised in this ease, 
lt is also pointed out that in fact:the 
antesedent debt in some of the oases already 
desided both by their Lordships’ Board and 
by the Courts in India was in fast a debt 
seoured by a mortgage on the family pro. 
party. Оп the other hand, none of these 


' decisions affords any anthority for the pro. 


position that an antesedent debt may be oné 
ineurred upon the seaurity of the joint family 
property. The point was not argued or 
‘desided in any of those cases, Even if Saku 
Ват Ohandra’s case (.) is not to be re. 
garded as decisive on the question, now 
raised, it lays down in clear termsa broad 
general prinsiple by referenee to whieh £lint 
sage was desided and the prinoiple affords 
а guiding light towards the solution of a 
question not hitherto determined. 

16 із eonssded that а mortgage to sesure 
an immediate loan or even ап antesedent 
Joan ocusled with some promise or under. 
standing thata mortgage would follow, is 
not binding upon the family estate on ithe 
ground of antecedent debt, and it sooms to 
me that the principle and the only logioal 
prinsiple upon whioh such а loan san be 
excluded from the eategory of antesedent 
debts ia that sush a transaction aannot be 
regarded as creating a debt of the father 
at all. bnt a debt of the whole family 
ebarged or intended to be charged Яроп 
the family property, If the sontearition 
of ihe asppellauta is to prevail, it would 
follow that although: the father oeannot' for 
hia own purposes raiko money on the sesarity 
of the family estate, he gould achieve the 
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sam objest even when he had some to the 
end of his own personal resources by mort- 
gaging for a short term the family estate 
to day and, six months ог а year later when 
the loan besame due, again mortgaging- the 
same property in order to dissharge the 
prior debt. In fast a mere renewal of the 
firet mortgage would have the same effact 
&nd render the undivided shares of his sona 
liable. The somewhat startling result would 
follow that the father sould inall cases, in effeof, 
convert into an antesedent debt that whioh in 
ita inception was not an antesedent debt at 
all, If we are to assede to the appellants’ 
sontention, then, in my opinion, to use the 
words of Lord Shaw already quoted, "the 
exseption would be made so wide as in effect 
to extinguish the sound and wholesome 
prinsiple itself, víz., that оо manager, guar- 
dian or trustee ean be entitled for his own 
purposes to dispose of the estate whieh is 
under his eharge." 

In my opinion the question referred should 
фе answered in the negative. The result is 
that the appeal is dismissed with costs. 
There will be no costs of the reference to the. 
Full Benoh. 

dwana Prasad, J.—' The  referenae to this 
Beneh relates to an astion to  enforoe a 
seonrity based on a mortgage-bond, dated 
the 13th June 1914, exesuted by defendants 
Nos. 1 to 5, 9, 10, 12 and 13. Defendant No. 1, 
в member of а joint Mitakshara family, is 
father of defendants Nos. 6 to 8. Defendants 
Nos, 2 to 5 are the sons of one Bhagwat 
-Missir. Defendants Nos. 9 and 10 are the 
sons of one Rajeshwar Missir, Defendant 
No, 13 is the. widow of Rajeshwar Miasir, 
‘Defendant No, 12 is the widow of Bhagwat 
.Missir, and Bhagwat Missir and Rajeshur 
-Missir were brothers of Rajkumar, defend- 
ant No. 1l, The mortgage-bond in suit 
‘was éxesuted to sesure the payment of 
Rs. 1,300, out of whish Rs, 650 was to pay 
one, Gopal Missir, who had exeonted a calo- 
deed: in favour of defendant No. 1, ~ The 
obligation to pay the sonsideration of this 
‘sale.deed wasa personal one of the vendee, 
defendant No. 1, and the other members of the 
family are not bound to pay the same. The 
family property of the defendants was not, 
therefore, validly mortgaged with respeat to 
, this.Ks. 650, Ав tothe balanse of Rs, 650, 
the members of the family other than the 


exesntants would only be bound to pay. 
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the same provided the loan was taken for 
family necessity ог to pay off prior debts 
of the family or the antecedent debte of 
the fathers of the members of the family. 
The money was taken for payment of the 
prior mortgage-debt of one Oudh Jha of 
the bth of November 1910. The bond of 
Oadh Jha wasexcouted by defendant No.1 
and Bhagwaf, father of defendants Nos. 2 
to 5. . 

That bond again was exeeuted, in order 
to psy off a prior mortgage. My Lord 
the Chief Justiee has shown that none of 
these prior mortgages was exeouted by 
all the defendants cr their fathers, There 
is nothing to show that this loan was 
taken for family neoessity or to dissharge 
the prior debts insurred for such а pur- 
pose, The entire family of. the defend. 
ants ie, therefore, sought to be bound on 
the ground of the loan having been taken to 
pay off an antecedent debt. But the liability 
to pay an ateeedent debt attashes only to 
the sons, and not to other relations in the 
family. In the present oase, however, 
neither all the defendants, members of the 
family, nor the father had inourred the 
prior debt to sesure whieh the mortgage- 
bond in question was exeauted. Consequently 
the loan of Rs, 650 cannot bind the family, 
nor бап it oreste а sharge upon the family 
property, Even the shares of the exes 
eutants of the bonds or their sons in the 
family property oannot be liable to pay the 
debt in question, inasmuch as their shares 
in the family property were not defined. 
Therefore, the mortgage in question is 
invalid as sueh and the properties mort- 
gaged sannot be sold for its  satisfastion, 
I, therefore, agree with my Lord the Chief 
Justice in the view of the Court below 
that the mortgage did not ereate a valid 
eharge on the family property of the 
defendants whioh eannot bà disturbed, and 
the appealto this Court must be dismissed 
without the neosssity of desiding the point 
raised in the Order of Referense as to 
whether a loan sesured by a motigage of 
the family properties san be said to bean 
anteeedent debt of the father, so as to 
justify the sale or mortgage of the joint 
family property of the father and the sons 
governed by the Mitakshara Law, 

The point referred for deeision to thia 
Bench, therefore, arises independently of 

` e 
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the oase whioh was the subjest-matter of 
the referense, and it is necessary that 
this opportunity should be taken ddvantage 
of to have a deesision of the Fall Bensh 
of this Court, so as to be binding проп 
thia: Court as well as upon the Oourts 
subordinate . to it, for the resent decision of 
their Lordships of the Judisial Committee 
«in 1917 in the well-known oase of Sahu 
Ram Ohandra v. Bhup Singh (1) has given 
rise to an acute divergense of opinion, not 
only in the other High Courts, but also 
amongst the Judges of this Court, asto the 
true meaning and soope of ‘antecedent debt 
in the Hindu Law. The question is of 
every day  ossurrenee and, therefore, an 
immediate and effective solution of it is 
‘essential so as to obtain an uniformity of 
desisions of the cases that arise in this 
Provinse. In view of this sharp divergence 
of opinion and the deeision of a Division 
Bensh of this Court in the вазе of Sukh. о 
Jha v. Thapat Kamat (2) (Ooutts and Saltan 
Ahmed, JJ.), Rose, J., and myself felt diffident 
in giving our opinion with aonfidenos on the 
point whieh arose at Outtask in the case of 
Michu Missir v. Balbhadra Prasti (41), 
desided on the 18th January 1921, and I 
realised that the matter was one for the 
eonsideration of a Fall Beneh of this Court 
and observed: “Lhave no doubt the question 
will sooner or later be considered by sush a 
Bensh.” I weleome this reference to this 
Bench so soon after the aforesaid ease, as 
giving me an opportunity of having the 
advantage of the full and learned diseussion 
ofthe question at the Bar and of the sonsider- 
ed opinion of my colleagues sonstituting this 
Вепећ, and I am glad to find that my opinion 
then given, far from being in the least shaken, 
has been doubly confirmed. 


The question, in short, is whether the 
desision of their Lordships of the Judioial 
Committee in the oase of Sahu Ram Ohandra 
v. Bhup Singh (1) is an authority for making 
a real distinetion between а seoured and an 
unsesured debt-for the purpose of its being 
an antesedent debt to re:pay whioh the father 
san validly alienate the family property so 
as to bind his sons. The ease of Saku Ram 
Ohandra v. Bhup Singh (1) oame before their 

. Lordships of the Judicial Committee on appeal 
from the decision of a Full Bench of the 


' (41) 62 Ind, Cas, 116; 2 P, LoT, 147, 
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Allahabad High Oourt. There the plaintiff 
brought his suit to enforae the security on the 
basis of a mortgage bond, dated the 6th 
January 1893, The loan sesured by the 
bond was taken by the father at the time 
of exesuting the bond. No family neses- 
-sity for the debt in question was estab- 
lished, and it was nota debt antesedent to 
that for whish the mortgage bond was 
exesuted. Their Lordships, therefore, agreed 
with tho learned  Obief Justioe of the 
Allahabad High Oourt, Sir John Stanley, that 
the debt secured could not be said to be 
an antesedent debt so as to validate the 
transaction of the mortgage in question, 
although there may have been antesedensy’ 
in timein the sense that the loan might 
have been teken before the exeaution of the 
bond, but in reality the borrowing was 
made on the oasasion of the grant of the 
mortgage and there was по real dissosiation 
in fast, Their Lordships emphasised this 
proposition by observing that the joint 
family estate sannot be effeetively sold or 
sharged іп sush a manner as to bind the 
.issue of the father, “except where the sale 
or sharge has been made in order to 
discharge the obligation not only antese- 
dently inaurred but ineurred wholly apart 
from the ownership of the joint estate or the 
seourity afforded or supposed to be available 
by such joint estate.” . ; 
The interpretation of the aforesaid passage 
in the judgment of their Lordships has , 
. led to a great divergense of opinion, In 
interpreting this passage a Division Bensh of 
the Allahabad High Court in the ease of 
Brij Narain Rai v. Mangla Prasad (42) held 
that “where a mortgage in suit had been 
exeauted to pay off two earlier mortgages 
of joint family property, also exeeuted by . 
the father, if was for the defendant mort- . 
gagee to show that the earlier mortgages 
fell within the exeeption resognised by -the. . 
Judicial Committee of the Privy Counoeil 
in the oase of Saku Ram Ohandra v. Bhup 
Singh (1).° The view of the Allahabad High 
-Court was not assepted by the Full Bench 
of the Madras High Court in the ease of 
Arumugham Ohetty v. Muthu Koundan (48), 


(42) 50 Ind. Cas. 
1 U. P. L. В. (A.) 49, 
(43) 52 Ind. Cas, 525; 42 M. 711; 9 Т, W. 585; 
(1919) M, W. N. 409; 37 M. L. J. 166; 26 М, L, 
T, 96, 


101; 41 А. 235; 17 A. Т. J. 245; 
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where the learned Judges observed that "the 
interpretation put by the Allahabad High 
Court upon the decision of the Privy Counail 
relating to the meaning of the anteaedent 
debts was repugnant to the Hindu Law, 
and their Lordships of the Judiaial Committee 
sould not beve intended to exelude the prior 
mortgages from the oategory of antecedent 
debts,” 

In two cases a Division Benoh of this 
Court assepted tke interpretation of the 
Allahabad High Court in preferanse to that 
of the Madras High Court: vide Bankhandz 
Rai v. Kishori Mandal (44), desided on the 
. 14th August 1920, whereas in two other 
sasos this Court (one desided by Ross and 
Jwala Prasad, JJ. and the other by Das 
and Adami, JJ.) accepted the view of the 
Madras High Oourt. The last one ів the 
subjest-matser of this referense, 

In the Order of Reference Mr. Justice 
Das has gone into the question fully and 
elaborately and has shown, with reference 
to the texts of the Hindu Law and tha 
judieial desisions bearing upon the 
subject, that for the purpose of ita 
being on antesedent debt there is no real 
distinstion between a aeonred and an unse- 
sured debt, and that a mortgagee is entitled 
to enfores a mortgage exeonted by, the 
' father of a joint Mitakshara Hindu family 

against the father and the sons, if the 
consideration for the mortgage is a debt in 
substanse and in reality incurred independ- 
ently of the mortgage but inourred on the 
seourity of joint family property, or the 
objeot of the mortgage is to raise the loan 
to pay sush a debt. I fally agree with 
what has been said by Mr, justice Das 
in his Order of Reference. This relieves 
me of the nesessity of going intoa detailed 
· diseussion of the subjeot and of referring 
to the Shashtrie texts or to the judicial 
prononneements upon the subject. The rights 
of the sons in the family property and 
‘the power of the father to deal with the 
ancestral property in whioh his son has 
by birth aoquired ownership, are sontained 
in Ohapter I, sestion 1, clauses 27, 28 and 
29 of the Mitakshara, whioh run as follows: 
(27) “Therefore, (it is settled that) owner- 
‘ship 4n the' father's or grandfather's estate 


(44) 61 Ind. Cas, 102; 2 P, L, T, 17; 6 Р.І, J. 2% 
(1921) Pat, 118, в 
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is by birth. Still, it (also) stands (as good 
law) that the father has independent power 
in the disposal of effects other than im- 
moveables for indispensable aots of duty, and 
for purposes proscribed by the texts of 
law, as gifts through affection, support of 
ihe family, relief from distress and so 
forth: but he is subjeet to the control of 
his sons and the *rest, in regard to the 
immovesble estate, whether acquired by him- 
self or inherited from his father or other 
predesessor, vide the text: ‘Though immove- 
ables or bipeds have been acquired by a 
man himself, a gift or sale of them should 
not be made without sonvening all the sons, 
They, who are born, and they who are 
yet unbegotten, and they who are still 
in the womb, require the means of вар: 
port; no gift or sale should, therefore, be 
made. " : 

(28) “An exseption to it follows: ‘Even 
-a single individual may sonolude a donation, 
mortgage, or sale, of immoveable property, 
during & season of distress,for the sake of 
family, and espesially for pious puar- 
poses,’ ” 

(29) "The meaning of that text is this; 
whilethe sonsand grandsons are minors and 
incapable of giving their вопвепі or doing 
similar aets or while the brothers are so 
and continue unseparated, even one person 
who is oapable, may aonolude a gift, hypothe- 
oation, or sale, of immoveable property, if 
а oslamity affecting the whole property 
require if, or for supporting the family, 


or for performing indispensable duties, 
such ав the obsequies of the anges. 
tors,” 


Thus the father as head and manager of 
the family has oertain powers with respeat 
to the joint family property. He is at 
liberty to dispose of the joint family pro. 
perty in respest of estate or family neces. 
sity and where sush a оевеввібу arises, the 
зо pareeners as & whole are bound by an 
alienation such as а mortgage or sale of 
the family property effected by the father. 
A Mitakshara son is further under a pious 
obligation to pay the debt of his father, whe. 
ther it is insurred for family neoessity or not, 
This obligation ariges from the notion that 
unless the debts are paid off, the father 
would fall into the region of torment or 

' hell and to liberate him from this torture it’ 
is the pious duty ofa son to pay his father’, 
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debt. The derivative панге of the word 
eee (son)* 

* [that i is he is en ‘son’ 
begun he delivers (the father) from the 
hell] implies the duty of paying the father's 
debt. This obligation, however, arises, no. 
eording to the view of their Lordships of the 
Judisial Committee in Sahu Ram Ohandra’s 
case (1), only after thé death of the father, 
so that during the lifetime of the father the 
sons are liable only for вцеһ debts as are 
insurred by the father for family nesessity 
or estate nesessity. In order to satisfy 
such a debt the father san validly mortgage 
or sell the family property. This power of 
the father resognised in the aforesaid text 
of the Mitakshara is in eonsonanse with the 
general ргіпеіріе, he being the head and the 
manager of the family constituted by himself 
and his:sons. Ав в matter of fact, this power 
exists in every karta of в Hindu family who 
ean for estate or for family necessity alienate 
the family property, the consent of the other 
members being implied from the benefit 
aceruing to them by sueh an alienation, 
exeeption has, however, been resognized by 
the judicial decisions in favour of the power 
of the father to bind the sons during the 
father’s lifetime by a mortgage or sale of the 
family property, provided the objest of the 
transaction be to-.satisfy an antesedent debt 
of his. There is, however, nothing in the 
text of the Mitakshara to justify an aliona- 
tion by the father of the family property to 
pay off an antecedent debt. The theory of 
antesedent debt was, if І am right, for the 
first time reeognized in the deeision of their 
Lordships of the Judicial Committee in the 
ease of Huncomanpersaud Panday v. Musammat 
Babooee Munraj Roonweree (45), The reason 
for the power of the father to alienate the 
family property for antesedent debt waa 
enunsiated by Lord Justiee Knight Bruce, 
at page 420, in the following words:—''It is 
obvious, however, that it might be unrenson- 
able to require such proof from one not an 
original party, after а lapse of time, and 
enjoyment and apparent aeqnuiessenee; con. 
sequently if, as is the sase here as to part of 
the charge, it be ereated by substitution of a 


(45) 6 М, І. А, 393; 18 W. В, 81m Sevestre 
253n; 2 Suth. P, C. J. 29»1 Sar, P, O.J, 559; 19 
E, В, 147; 
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new seonrity for an older one, where the 
consideration for the older one was an old 
precedent debt of an ancestor not previously 
questioned, a presumption of the kind воп- 
tended for by the appellant would be reason- 
able.” This is supported not оп any 
express text of the Mitakshara buton ex- 
pedieney. 


The theory of antesedent debt has sinse 
been invariably reeognized and aeted upon 
in administering the Hindu Law, as an exasp- 
tion to the rule in the Mitakshara that a 
father oan only alienate the co-parcenary 
property for family necessity, and bas been 
upheld in the ease of Sahu Ram Chandra v. 
Bhup Singh (1) whieh we sre at 
present eonsidering. Personally I am loth 
to engraft upon the Hindu Law the theory of 
antesedent debi whish does not find place 
in the Shashtras. But, as the theory has 
been judisially eesepted, [am not competent 
to question ig. There is, however, no justi. 
fication for eonfining it to unsesured debts 
only. 


There has, however, never been made any 
distinetion between a secured debt and an 
unsecured debt for the purpose of its being 
an antesedent debt, All that is required is 
thata debt, in order to be antesedent and аз 
being a valid eonsideration for the mortgage 
or sale'of the family property by the father, 
must have been ineurred prior to the trans: 
astion resulting in sush a mortgage or sale. 
In other words, the antecedent debt, seoured 
or unseonred, must be a real antesedent debt 
not only in point of time, but also it must be 
independent of and nnsonnested with the 
mortgage or sale executed in order to pay 
itoff, This is the only limitation plaeed 
upon an antecedent debt and тө oannot 
imposea further limitation that the antese: 
dent debt must be an unsesured one. If it 
is a seoured debt without any family neaes- 
sity, it is invalid and does not create any 
eharge upon the family property, On prinoi- 
ple also, it is impossible to make a real 
diatinetion between a sesured and unsesured 
debt for the purpose of its being an antese- 
dent debt. Yet the debt inourred by the father 
remains and it becomes an antecedent debt 


' of his for the purpose of being a valid son- 


sideration for a subsequent mortgage or sale 
of the family property executed: by the 
father, 
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Thua virtually there ово be no distinetion 
between a sesured and an unsesured debt 
for the purpose of its being an antesedent 
debt. 

In the oase of Ohandradeo Singh v, Mata 
Prosad (23), Sir John Stanley, C J, says:— 
"Now by the expression ‘antesedent debt’ I 
understand a debt which ia not for the first 
time inourred at the time of a sale or 
mortgage thatis persently inourred, but a 
debt whieh existed prior to and independently 
of such sale or mortgage. It must be а 
bona fide debt, not colourably inourred for the 
purpose of forming а basis for a subsequent 
mortgage or sale or other similar object 

. . » if must be shown that it was 
made for the payment of antecedent 
debts, and not merely in sonsideration of а 
loan or а payment made to the father оп the 
oseasion of his making the alienation; and 
that in the sase of a voluntary sale the pur. 
ehase-nioney does not constitute an antese- 
dent debt such ав to render that sale bind- 
ing on the sons unless they prove the trans. 
action to have been immoral,” Therefore, 
ascording to the view of Sir John Stanley, 
О. Ј,, in order that an antecedent debt may 
bea valid aonsideration for the sale or 
mortgage by the father of a joint family 
estate, all that is required is that it must be, 
indapendent of the transastion and must not 
bà inourred for the first time for the purpose 
of executing the sale or the mortgage. His 
Lordship was not making any distinetion 
between а. seaured and an unsesured debt 
for the purpose of being an antecedent debt, 
No controversy of this kind had ever arisen, 
nor did it arise either upon the argumenta at 
the Bar before their Lordships nor upon the 
desision of the Allahabad High Court in the 
Fall Baneh ease with whieh their Lordships of 
the Judisial Committee were dealing in appeal. 
The only controversy whieh arose in ihat ease 
was as to whether the borrowing on the 
оввавіоп of the mortgage or sale of the joint 
estate ean be said to be an antecedent debt, 
This eontroversy was due toa difference of 
opinion between Sir John Stanley, C. J., and 
Banerji, J. This was the sonfliet whish their 
Lordehips of the Jndisial Committee intended 
to set at rest and did not intend ta make any 
real distinotion between a sesured and an 
unsesured debt for the purpose of its being 
an antecedent debt. Their Lordships simply 
approved of the view of Sir John Stanley, 
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О. J, and were giving өйеоі to it in the 
passage in question. The quotation from the 
judgment of Sir John Stanley, O.J., sited above 
is the true eriterion for the interpretation 
of the passage in question ossurring in the 
judgment of their Lordships in the oase of 


‘Sahu Ram Chandra v. Bhup Singh (1). In 


order to elusidate more olearly, I erave leave 
to refer again to the éontentious passage 
from Lord Shaw’s judgment іп the ease of 
Sahu Ram Ohandra v, Bhup Singh(1), where it 
is observed that the joint family estate eannot 
be “ effectively sold or eharged in such в man. 
ner as to bind the issue of the father, exoept 
where the sale or ahargo has bean made in 
order to discharge the obligation not only 
antecedently inenurred but ineurred wholly 
apart from the ownership of tha joint estate 
or tbe seeurity offered or supposed to ba 
available by such a joint estate.’ When 
their Lordships were emphasising the re- 
quirements offan antesedent debt, they had 
in their minds both the kinds of alienation, 
sale and mortgage, exeauted by the father 
in order to pay off the antesedent debt, In 
a sale the ownership of the family property 
is transferred to the vendee, ani in the ense 
of a mortgage the security of the family 
property is afforded to the mortgagee. If 
we read the words "ownership of the joint 
estate” in the aforesaid passage ав referring 
to the sale, and the words "the seourity 
offered or supposed to be available by sueh 
a joint estate " as referring to the mortgage 
effested to pay off the prior debt, the passage 
would read as follows ;—=" Except where the 
sale or eharge has been made in order to 
dissharge the obligation not only antesedently 
inourred but insurred wholly apart from such 
aasle or mortgage.” The passage then be. 
somes the exact rendering of the passage in 
Sir John Stanley's judgment whieh Lord 
Shaw was giving effast бо. That passage 
is—" Now by the expresaion “antecedent 
debt’ I understand a debt which is not for 
the first time incurred at the time of a sale 
or mortgage that is personally sesured, but a 
debt whieh existed prior to and independently 
of suoh a sale or mortgage." In other words, 
the borrowing of the debt for whish the sale 
or mortgage of the joint estate is effeeted must 
not ba on the osaasion of the grant of the 
mortgage. 16 must be nof only prior to it, 
but must algo be independent of and dissooiat- 
od with it, Neither Sir “John Stanley nor 
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Lord Shaw wanted to put any further limita: 
tion upon a debt forthe purpose of its being 


an antesedent debt by requiring that it muet. 


not be a secured debt, Neither grammati- 
cally пог logically the passage is capable 
of bearing such an interpretation. Their 
Lordehips of the Judicial Committee sould 
not possibly intend to make a real distinotion 
between g seoured and an unsesured debt for 
the purpose of ita being an antecedent debt, 
a distinstion so far unknown in the adminis. 
. tration of the Hindu Law on the subject in 
this country, ever sinse the notion of anteso- 
dent debt was first sonssived in the yesr 
1856 in the ease of Hunoomangersaud Panday 
у. Musammat Babooez Munraj Koonwerse (45), 
I have, therefore, no hesitation in holding 
that a prior mortgage sxesuted by the father 
may also be an antesedent debt for being a 
valid sonsideration for a subsequent sale or 
. mortgage of the family property, provided 
itis not only prior in time but also independ- 
ent of and uneonneoted with the subsequent 
mortgage or sale, as the onse may be, 
. And provided also that the debt was nof 
sontraoted for immoral or illegal purposes. 
I would answer the question referred to us 
in the affirmative. 
` Das, J.—1 adhere to the opinion whieh I 
have expressed in the Order of Referenoe, 
Aocording to Mr, Kulwant Sahay, an “ante. 
sedent debt” means а debt ineurred not only 
; antesedent to the transaction, the subjest- 
matter of the suit, but insurred on the per- 
sonal seaurity of the borrower. So he says 
is the effect of the desision of the Judicial 
Committee in the sase of Sahu Ram Ohandra 
v. Bhup Singh (1). He does not sontend 
“that the question was either direstly or in- 
direstly befure the Judicial Committee in the 
ease sited, but his eontention is that, since 
there was в conflict in the Indian Courts 
as to the meaning of antecedent debt, though 
not on this point, it was competent to the 
Judicial Committee, not only to settle that 
eonfliet, but also to legislate in the matter, 
for so 16 must be, во ав fo give a complete 
and comprehensive definition of the term 
“antecedent debt." 

Now it may be conoeded at once that there 
are expressions in the judgment of Lord Shaw 
whieh, if separated from the context, lend 
sonsiderable support to the contention of Mr, 
Kulwant Sahay. But І have always under. 
gtood | that sweepitg expressions of Judisial 
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opinion must be read as limited as to their 
operation by the fasts whieh are before the 
Court responsible for that opinion, and а 
careful search of the Law Reports will, І 
establish how misleading general 
statements may be when separated from their , 
sontext, 

Before dealing with the general expressions 
on whieh strong relianee has bsen placed by 
Mr. Kulwant Sahay, it is necessary to see 
what the sontention before the Judicial 
Committees was in the case aited. Now, in 
India, there were two schools of thought on 
the question relating to the scope and mean- 
ing of "antesadent debts.” ^ One sshool (of 
whioh Mr. Justice, Banerjeo of the Allah. 
nbad High Court was the ohief exponent) 
maintained that а debt contrasted at the time 
of, or, ib may be, an hour before, granting 
the mortgage sued upon was suffisiently ante- 
gadeni to support the mortgage astion. The 
other School (of whieh Stanley, О. J., of tho 
same Court was the shief exponent) main- 
tained that the doatrine has no applieation 
to a сазе in whish no antesadent debt of the 
father, that is, a debt antesedent to the 
alienation in question, is ooneerned as the 
consideration or the objeot of the aliena. 
tion, 

These were the rival views on the question, 


“and the Jndisial Committee had to determine 


whieh of these two views was correst. Stop- 
piug here for a moment, it will be useful to 
remember that neither side ever thought of 
: denying that the antecedent debt could be a 
mortgage debt, and that so far as this ques- 
tion is concerned, there was no conflist what- 
ever in the Indian Courts. Indeed the deoi- 
sion of Sir John Stanley in the case of Chand. 
radeo Singh v. Mata Prasad (23), whieh was 
adopted in a very eonspienous manner by 
Lord Shaw, was sonfessedly based on a deor. 
Bion of Edge, О. J., inthe case of Badri Prasad 
v. Madan Lal (22), where the antesadent debt 
was 8 mortgage debt.’ It is interesting to 
note that Sir John Edge was on the Board - 
desiding the case of Sahu Дат Ohandra v. 
Bhup Singh (1), 

Now the Lords of the Judicial Committee 
say very olearly that their decision was in- 
tended to settle the oonfliot in the Indian 
Courts on tha question of the antecedent debt; 
on the question, that is to say, whether an 
antesedent debt was a debt inourred atthe . 
time of the transastion in аш or whothor it 
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was а debt inourred antecedent to, and inde- 
pendentof auch transastion, Now the argument 
advaneed before the Board by Mr. DeGruy- 
ther will help us to understand the passages 
on whieh great reliance has been plased by 


Mr, Kulwant Sahay; and, in my judgment, 


if these passages can be read as an answer 
to the argument of Mr, DeGruyther, they 
ought not to be read as imposing a further 
limitation on the doeirine, віпве to impose it 
would be to disturb a eurrent of anthorities 
eoming down from the days of Girdharee Lall 
v. Kantoo Loli (5), 

The argument put forward by Mr. De- 
Gruyther may be given in the words of Lord 
Shaw: “ What difference would it make,” 
во Mr.'DeGruyther argued, 
had contrasted the debt an hour, a day, а 
year before granting the mortgage? Then 
de facto it would bean antesedent debt, and 
the creditor would have a mortgage good apon 
that ground.” "No," replied Lord Shaw, 

“The case as pnt might instantly raise the 
presumpticn that what cosurred was substan- 
„tially this: that the father aontraoted the 
debt knowing that be was at the end of his 
personal resources and that the ereditor 
advanced the money relying upon an under- 
' standing or agreement, express or implied, 
given to the father,” And then oeeurs this 
pregnant statement of the law in the judg. 
ment of Lord Shaw: “In trutb, in order 
to validate such a traneantion of mortgage 
there must, to give trus effeot to the doctrine 
of antesedeney i in time, be also real діввовіа. 
tion in fact. The Courts in India, wherever 
sush antesedensy is found to be unreal and 
is merely a aover fcr what ів essentially a 
breach of trust, will not be slow to deny 
effect to a mortgage so brought into exist- 
ence." This passage, in my opinion, is the 
key tothe understanding of the passages so 
strongly relied upon by Mr, Kulwant Sahay 
and -gives a eomplete explanation to them, 
Before dealing with these passages ibis well 
to remember that the breach of trust, in the 
opinion of Lord Shaw, consists in borrowing 
the money to day on a georet understanding 
with the oreditor that a mortgage of joint 
family properties will follow, 

Now let me take the passages one by one. 
The first passage 1uns as follows :—" In their 
Lordships’ opinion these expressions,” re- 
ferring to the expressions ured by Lord 
Hobhouse in Nanomi Babuasin's case (8), 
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“whieh have been the subject of so mueh 
difference of legal opinion, do not give any 
countenanee to the idea that the joint -family 
estate san be effectively sold or sharged in 
suoh а manner as to bind the issue of the 


_ father, except where the sale or sharge has 


been made in order tc dissharge an obligation 
not only antesedently inourred, but izcurred 
wholly apart from the ownership of the joint 
estate or the security afforded or supposed to 
be available by euch joint estate,” Mr, Kulwant 
Sehay's argument on this passage is that here 
is a complete definition of the term “antesedent 
debt,” and that, in order to bring a debt 
within the meaning of the term “ antesedent 
debt,’ two conditions must be satisfied, first, 
that it should have been anteseder tly incurred 
and, seaondly, that it should not have been 
ineurred on the sesurity of joint family pro- 
perties. Now, if I had to read the passage 
Separated from ihe context, I would at 
ones sosede to the interpretation plased 
upon this passage by Mr. Kulwant Sahay 
but reading it with the oontext, I have 
no doubt whatever that, in this passage, 
Lord Shaw is giving expression to his view 
thatthe antesedency in time must be real 
and not merely formally so, and that there 
is no real disscoiation in fast if you borrow 
money antecedently to the mortgage sued 
upon, but borrow it оп a rearet understand. 
ing with the creditor that suoh mortgage will 
follow. The use of the word apart” is signi- 
foant., It indicates "dissosintion." 16 means, 
“ina state of separation, of exolusion or of 
distinction, as (o purpose, use or character, 
ог ава matter of thought separately, indepen- 
dently.” Now, if on the lst January 1920 A 
borrows Hs. 1,С00 from B either on а pro. 

missory note or on mortgage of joint family 
‘properties on a seoret nnderatanding that ha 
will grant another mortgage to B an hour, or 
a day, or a year after; and he does on the 
lst January 1921 grant а mortgage cf 


joint family properties to B, and B brings 


a suitto enforce the mortgage granted to 
then, ascord- 
ing to the desision of Lord Shaw, the Court 
would be entitled to tell В, "it is true that, 
asa matter of form, the obligation was 
inevrred by A anteeedently to the mortgage of 
the Ist January 1921, but it was not inourred 
distinat:y and separately, in other words, apart 
from the traneaation of the 1st January 1921, 
and ascordingly the Court cannot give effeot 
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toa mortgage so brought into existence.” 
As I have said before, I regard the use of the 
word " apart ” as signifisant. If the aonten- 
tion put forward on behalf of the respondents 
were correst, it would have .been more 
acsurate and less open fo doubt for Lord 
Shaw to have formulated the exeeption in 
these words, exoept where the «sale or 
sharge has been made*in order to dissharge 
an obligation not only anteeedently ineurred, 
butineurred on the personal responsibility 
of the father." But, in the view whieh I 
take of the judgment of Lord Shaw, such а 
statament of the law would not slearly meet 
ihe case. Take, for instanee, the illustra- 
tion whieh I have already given. 4 borrows 
Rs. 1,000 from Bon the Ist January 1920 on 
his persoral security, Биё оп a scoret under. 
standing with B that he will grant a mort. 
паве of joint family properties to В an:hour, 
а dy ora year after; and he does on the 
Ist January 1921 grant а morigage of joint 
fanily properties to B. Oan tbe security 
of the Ist January 1921 be exforeed against 
the joint family P Now, if the interpretation 
suggested by Mr, Kulwant Sabay be correst, 
then, upon the passage whieh we are at 
present considering, it ean be enforsed, for 
not only was the obligation ineurred antece- 
dently to the mortgage of the Ist January 
192], but it was ineurred on the personal 
` ZéNponsibility of А, But it is quite olear 
foin the eoneluding portion of the judgment 
of Lord Shaw that such a mortgage eannot 
be enforced, there being no real dissooiation 
in fast between the two transsetions. It 
must follow, therefore, that either Lord 
Shaw’s definition of “antesedent debt" in 
the passege which we are considering is not 
‘only not adequate but misleading, or Mr. 
Knulwant fSahsy's understanding of that 
passage ів atfault. I prefer to take the view 
that Mr. Kulwant Sahay’s interpretation of 
that passage is erroneous, 

The next passage is as follows :—" The 
exeeption being allowed, as in the state of the 
authorities it- must be, it appears to their 
Lordships to apply, and to apply to the 
ease where: the father’s debta have been 
ineurred irrespective of the oredit obtainable 
from immoveable assets whieh do not per. 
sonally belong to bim but are joint 
family property." ‘Here again tbe words 
have-been ehosen with some deliberation by 
Lord Shaw. It isnot the deeision of Lord 
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Shaw that the exeeption applies only where 
the father’s debts have been ineurred on his 
personal responsibility, but that it applies 
where these debts have been  inourred 
irreapastive of the oredit obtainable from: 
immoveable assets which do not personally 
belong to him but are joint family property. 
The distin tion is & vital one, and ought not 
to be ignored. Where A borrows money 
from B on his personal sesurity but on a 
seoret underetanding that he will, after a 
decent interval, grant a mortgage of joint 
family properties to B, and does in faat grant 
а mortgage of joint family properties to B, 
вап it be suggested that the mortgage is 
enforceable against the joint family? "The 
transaction falls strietly within the exception 
stated by Lord Shaw as interpreted by Mr. 
Kulwant Sahay, and yet there san be no 
reasonable doubt that: the Courts in India 
will deny effect to a mortgage so brought into 
existence. The true solution of the problem 
ia that here (as throughout the judgment) 
Lord Shaw is insisting upon real diasosiation 
in fast. Where A borrows money to day, 
whether on personal sesurity or on mortgage 
of joint family properties, and agrees to give 
a mortgage of joint family properties an hour, . 
a day, ог в year after, then, whatever may 
be.the form of the transaetion, in substance 
and in reality the borrowing was on the 
Beeurity of the mortgage sought to be enfore- 
ed against the joint family properties, and, as 
anoh, it cannot stand. But it was argued that, 
on a atrist reading of this passage, the саве does 
not fall within the exception if the debts have 
been ineurred on the oredit obtainable from 
immovesble assets whioh do not personally 
belong to the father but are joint family pro- 
perty. To this argument, there are two 
answers, first, that n striet reading of the 
passage, apart from the sontext, will clearly 
lead to & result not eontemplated by Lord 
Shaw, as, when the father inours a debt 
on his personal responsibility, that is to say, 
irrespeétive of the aredit obtainable from 
immoveable assets whioh do not personally 
belong to him but are joint family property, 
but inoars it on a seeret understanding with 
the oreditor that a mortgage of joint family 
properties will follow; and, sesondly, that 
where the father inoura а debt for the first 
time on а mortgage of the joint family 
properties, the debt is in substance ineurred 
irrespeetive of the eredit'fobtainable froní 
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immoveable asseta whieh do not personally 
belong to him but are joint family properties, 
for it is settled law that воо} a mortgage 
eannot be enforeed against the joint family; 
but that the oase is otherwise (and that is 
the ease contemplated by Lord Shaw) where 
there is а вөогеё understanding that another 
mortgage of joint family properties will 
follow. In sueh а ваве, the debt has truly 
been ineurred on the seeurity of the joint 
family properties, and that is the misohief 
whieh the Courts of law must be quick to 
prevent. 

The last passage, on whioh relianae has been 
plased, runs ав follows:— То permit him to 
do so” (thatis to say, to permit the father 
to obtain money for his own purposes upon 
the security of the joint family properties) 

‘would enable him to вавгібве those rights 
which he was bound to conserve. This would 
be equivalent to sanctioning a plain and, it 
might be, a deliberate breach of trust.” Now 
there is no difficulty in understanding what 
is the breash of trust contemplated by Lord 
Shaw i in this passage, for he himself says, 
in ahother passage: “The Обпг in India, 
wherever such antesedeney is found to be 

_ unreal and is merely a oover for what is 
› essentially a breaeh of trust, will not be 
‘alow-to deny effeet to в mortgage so brought 
into oxistenee.” Now, how is the father 
permitted to raise money for his own purpose 
on the aecurity of joint family properties? 
Only where he borrows money either on his 
personal sesurity or оп the mortgage of joint 
family properties on а seeret understanding 
that another mortgage of joint family pro- 
perties will follow. There would be a deli- 
berate breaeh of trust in а transaction of this 
nature where the antecedeney is unreal, and, 
assording to the decision of Lord Shaw, the 
Courts will densy effest to a mortgage so 
brought into existense, But is there a 
deliberate breach of trust when the father 
raises money on the seeurity of joint family 
properties, and there is no seeret under. 
Standing that another mortgage of joint 
family properties will follow ? I think not, 
for sueh a mortgage is wholly ineffestual to 
eroate any eharge on the joint family prop. 
erties; and, it must not be forgotten that, 
before the decision of Lord Shaw, the Courts 
frequently enforeed the security, not against 
the joint family propertiem, but against the 
share of the father in the joint family prop- 
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erties. I have no doubt whatever that the 
passages relied upon by Mr. Kulwant Sahay 
are an answer to the arguments advaueed 
before the Board, an answer whieh was 
summed up ina striking sentense at the elose 
of the judgment, 

Bat it was argued that itinvolvesa violation 
ofthe rules of logia to suggest that though 
the mortgage exesuted by the father in the 
first instanse is unenforceable, still, if вате 


` be taken to havea renewal of that mortgage, 


it beaomes enforeeable. I take it that legal 
rules are established in assordanee with 
the results of experience and the diostates of 
poliey rather than by a complianee with the 
dedustion of в strist logie. As has been 
said more than onee, the life of the law is 
not logie, but experience. But, in truth, the 
rules of logie remain untoushed. It is one 
thing to дару validity to a mortgage executed 
by the father to raise money for his own 
purpose, and another thing to give effest 
toa mortgage exesuted by the father to 
dissharge an obligation antesedently incurred. 
The transactions are entirely different and 
are based on rules, between whieh there ia 
no sort of logisal eonnestion. The Jubse- 
quent development of the dostrine of “ ante- 
eedent debt" was foreshadowed in the 
eelebrated judgment of the Lord Justise 
Knight Brues in the: sase of Hunooman- 
persaud Panday v. Musammat Baboose Munraj 
Koonweree (45), "Ib is obvious, however," 

said the learned Lord Justieo, “that it might 
be unreasonable to require sueh proof," that 
is to say, proof of nesessity for the loan, 
* from one not an original party, after a lapse 
of time, and enjoyment and apparent aequiese- 
ense; sonsequently if, as isthe ease here, ан 
to part of the charge it be ereated by sub- 
stitution of a new seeurity for an older one 
where the aonsideration for the older one was 
an old presedent debt of an aneestor not 
previously questioned, & presumption of the 
kind eontended for by the appellant would 
be reasonable.” If this passage be acsepted 
as the authority on whieh the dostrine of 
antesedent debt rests, then the ргіпеіріе 
would appear to be that the faet that there 
is an antesedent debt not previously question- 
ed Баск ад enquiry into the question whether 
it was ineurred for the benefit of the family 
or for justifying nesessity. A mortgage of 
joint family properties is not binding on the 
family, unless it isshown that the mortgage 
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was for the benefit of the family or for 
justifying neoessity, Bat a mortgage of 
joint family properties in order to discharge 
an obligation autesedently insurred is bind- 
ing on the family, beoanae the fast that there 
is an antecedent debt not previously question. 
ed bara an enquiry into the question whether 
the antesedent debt was inourred for a 
legal nesessity. So the*rules of logis remain 
unviolated. 

But if we are obliged to have  reaourse 
to logia, I may ask why is it that a 
personal obligation inourred antesedently 
to the mortgage may support the mortgage, 
whereas an obligation antesedently ingur- 
red, but incurred on the seourity of joint 
family properties, will fail to support the 
subsequent mortgage. In either gase, 
whatever the form of the antesedent trans- 
action may be, the obligation is in sub- 
stanse а personal one, and I oan sae no 
reason whatever to deny validity to a 
mortgage when it is given to disoharga an 
obligation antecedently ineurred but ineurred 
on the sesurity of joint family properties. 
The rule is founded on principle and is 
sovered by authorities, To depart from it 
now would be to ause serious hardship 
to persons who hava lent money and hava 
acquired title on the faith and seeurity 
of. the ‘oase law of the last fifty years; 
aud, as I'am olearly of opinion that the 
decision in Sahu Ram Ohandra's oase (1) does 
not involve a departure from the rule on 
whioh the Courts in this country have 
asted for the last fifty yaars, I  mngt 
answer the question put to the Fall Bench 
in the affirmative. 

Арам, J,— The learned arguments ad. 
dressed to us by Mr. Kulwant Sahay have 
failed to sonvinse me that. the opinion 
expressed by Das, J, in the Order of 
Reference, to whish I was & party, is in- 
eorrost, and tbat opinion reosivas the 
strongest confirmation from the desision of the 
learned Judges of the Madras High Court 
in “the “ease of Arumugham Chetty v. Muthu 
Koundan (48), where the point now in 
question, ‘before this Court was more fally 
‘and carefully. sonBidered than in any of 
the other oases to whioh i our attention has 
been drawn. 

In the'ense of Sahu Ram Chandra v. Bhup 
Bing& (1) the mortgage sued upon was 
executed on the samo day аз the Joan’ was 
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contrasted, and there was no prior simple cr 
mortgage debt; the question was whether the 
payment of the money before the exeaution of 
ths mortgage conetituted a debt whish was 
antecedent to the debt eontraoted under the 
mortgage deed so вз to bind the sons. It 
was held that a loan made to the father on 
the ogsasion of a grant by him cf mortgage 
on the family estate ів not an antesedent debt. 
After pointing out that the exseption relat- 
ing to anteeedent debts, being an exaeption 
from the general and sound prinoiple that 
if a debt contrasted by the father is not 
for the benefit of the joint family estate, 
he should haves no power either of mort- 
gage or gale of the estate to meet suoh 
a debt, is an exeeption which should not 
be extended and should be very esrefully 
guarded, their Lordships say: * 

“To ваї] a borrowing made on the 
oesasion of the grant of a mortgage an an- 
tesadent debt is to extend unduly and 
improperly the whole вворе of the exception 
on that topie. Ав to this unfortunately 
there has been much differenca of view 
in the Courts in India,” 

Their Lordships then set forth the limits 
of the prineiple of the exception, tg form 
a guide to the settlement of the aonfliet of 
authority in India on the subject of antecedent 
debt, and oita eertain oases in whieh the 
conflict of authority is shown. 

In none of those sases ів any distinotion 
made between sn antesedent debt whioh is 
seoured on the joint family properties and 
an upsesured antesedent debt. In Ohandradeo 
Singh v. Maia Prasad (23) the main question 
involved was whether a debt ineurred at 
the time of the exesution of a mortgage 
for the purpose of seeuring such debt was 
an “antesedent debt,” and Stanley, О, J., 
whose judgment their  Lordships cf the 
Privy Council have eited with approval, 
mentioned that there had been a sonfliat 
in the deoisions of the Allahabad and other 
High Oourts on this question. 

It is evident then that in Sahu Ram. 
chandra v. Bhup Singh (1) the question of 
distinotion between a seeured and an un- 
seoured antesedent debt for the purpose 
of the exception did notarise for desision, 
and in fast in the long series of desisions 
by all the Courts since the ease of Hunoo- 
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has been made; on the other hand, in 
many eases the antesedent debi allowed to 
some within the exoeption™ bas been a debt 
seoured by mortgaga of the joint family 
properties. 

In exprassing the danger of allowing 
any extension of the exseption relating to 
antesedent debt, I do nof believe that their 
Lordships of the Judisial Committee intended 
at the sama time to impose new and narrower 
limits to its application, whioh wonld not 
only disturb the settled law but would also 
have а most unfortunate effeat in unsettling 
vested rights throughout the eountry. 

I have had the advantage of reading the 
judgments of my learned brothers Jwala 
Prasad, J., Das, J., and Bueknill, J, and agree 
with the opinions and reasons expressed and 
put forward by them. 

I would answer the question put to the 
Fall Beneh in the affirmative, - 

In the suit giving rise to the appeal now 
under our consideration, the plaintiffs sought 
to enforee the mortgage against the joint 
family property now belonging to all the 
defendants on the strength of antesedent 
debts sontrasted by the father or grand. 
father of some only of the defendants. The 
exception as to antecedent debt binds only 
the sons or grandsons of the person who 
contrasted the debt, henee in the present 
case the undivided shares in the joint 
family property of those defendants who 
are not sons or grandsons of the exeoutants 
of the mortgages eannot be the subject of a 
enit ona mortgage based on the antesedent 
debt of the father or grandfather of other 
members of the joint family. 

The point that all the defendants were 
not sons or grandsons of the exeoutants of 
the mortgage-bonds was not brought to our 
notiee by the respondents during the hearing 
of the sesond appeal, but bas been raised 
here by Mr. Kulwant Sahay. There вар be 
no doubt that the contention ia sound and 
that the snit against the entire joint 
family property in tbe bands of the defend- 
ants was not maintainable, 

I agree, therefore that the appeal must be 
dismissed, 

Buost, J —I take it that the whole 
question for consideration here sirales round 
what was intended to be the ambit. of the 
decision of their Lordships of the Privy 
. Qouneil in the gase of Sahu Ram .Qhandra 
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The immediate question 
referred to this Benoh is, whether their 
Lordships’ desision restricted tbe liability 
of a joint family estate charged by the father 
to meet an antecedent debt to oases in 
whish sueh antesedent debt, besides being 
disassosiated from the subsequent debt both 
in time and in faot, is also ineurred only 
upon the personaleliability of the father, 
and not by way of a charge upon the 
joint family estate. I sonfess that I have 
found it extremely diffisult to disaover any 
olear logisal proassses of mind in the 
reasons whiah have atdifferent times and in 
different Courts been suggested for the frame- 
work from whieh has besn built up the 
position in whish the law relating to this 
dootrine of antesedent debt is now said te 
stand, Indeed, as has been said, it may be 
that itis impossible to hope and useless to 
look for any lusid explanation; and in any 
вава I certainly feel that in this bransh of 
law, whieh is to me largely novel, no 
investigation made by myself sould be of 
any substantial value, I suppose, however, 
that the basis of the ideas whieh have 
attashed themselves to the attempts ќо ex- 
plain the history of antesedent debt, may 
be thought to lie in a principle of the Mitak- 
shara Law that a son is bound to pay his 
father’s debts to the extent of the property 
taken by him through his father, provided 
that aueh debts have not been insurred for 
immoral purposes, That this prinoeiple eon- 
flists and seems hard fo so-ordinate with 
апо өг priueiple of the Mitakshara Law, 
namely, that a aon takes a present vested 
interest jointly with his father in the 
ansestral estate needs no somment. Whether 
one may properly sonneat with these prineiples 
a enrmise that the reason why an antecedent 
debt inenrred by в father will support a 
mortgage of the joint family property is 
becanse the antesedent debt, when it was 
originally ineurred, passed without question 
and may have become, from lapse of time or 
for other reasons whioh present difficulty, 
io be regarded as unassailable, [ find it very 
diffisuli to assert with any eonfidenee, Unless 
some intelligible explanation (not apparent 
to ma) san be brought forward, it is diffioult 
to understand why the view held asto the 
liability of a joint family estate eharged in 
respest of an antesedent debt should be 
restrioted to oases in Wwhigh suck anteoddent 
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debt was one insurred wholly apart from any 
pledge of ansestral property, 

A possible solution of the distinetion, 

which I venture to propose, is that an anteoa- 
dent debt ineurred wholly apart from the 
hypotheeation of ansestral property is a debt 
whieh the father is legally eapable of вор. 
tracting and ів intrinsisally a valid transac- 
tion, whilst an antecedent debt ineurred by 
granting a eharge over aneestral property is 
one whieh, the father is legally incapable of 
sontraeting and is intrinsiealy an invalid 
trentraetion. 
9 In other words, if one so eares to putit, 
the latter must rank much on the same 
footing as a debt for immoral purposes. 
This may, of course, be at onee open to the 
eritisism that “the father, when illegally 
ineurring the antesedent debt by sharging 
the aneostral property, also burdens himself 
with a valid personal liability; the only 
reply whieh I oan offer to this objestion is 
that, though he may do so, the whole transae- 
tion may possibly be regarded as so deeply 
tinged with the invalid sharge on the ancestral 
property as to place it, во far as the son's 
obligation to meet it is sonserned, on a lower 
footing thana valid personal antesedent dobt 
-eontracted by the-father and unaecompanied 
by any eharge.on the aneestral estate. And 
even so the son’s personal liability to meet 
the father’s personal liability may remain, 
though the mortgage is unenforeeable, There 
is yet one more possibility whieh suggests 
itself: ib may be that it is not thought that 
.& mortgage effestéd on ancestral property, 
^ whieh is created for the primary purpose of 
paying off or replasing an antesedent mortgage 
of aneestral property, вап be regarded as 
disassosiated in time and in fast from the 
earlier transastion: but if one assumes this 
surmise to be correct, one is at опве thrown 
back to the question as to why this disas- 
sosiation in both time and in fast is regarded 
as of vital importanse; to that query I have 
only been able to offer the speculative reply 
whioh I have indicated above. 

1t will be seen, therefore, that I have 
experiensed very  aonsiderable theoretical 
difficulties in endeavouring to approash this 
subjeet in an orderly fashion. 

A proper eonsideration of the prastisal 
effest of their: Lordships’ judgment is not 
perhaps so troublesome; but it is by no 
means free from uncertainty, It is common 
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ground that the aetual point before their 
Lordships for desision was whether a loan 
made to s father on the oseasion of a 
grant by him of mortgage on the family 
estate воша be regarded as an antesedent 
debt: this question was answered by the 
ruling that in order to validate aueh a 
transaction of mortgage, there must be real 
disassociation in fact as well as setual 
sntesedensy in time. d 

But whilst desiding this issue their 
Lordships went further and set forth 
what I quote in the following sentenees: 
“The exeeption” (i. e., the obligation impos- 
‘ed upon the issue of the father by а sale 
of or aharge on the joint family estate 
by him) “appears to their Lordships to 
apply to the ease where the father’s debts 
have been ineurred irrespestive of the aredit 
obtainable from immoveable assets whieh 
do not personally belong to him but are 
joint family property" and then, after 
explaining why their Lordships thought that 
the principle enunciated by this dictum 
should be extended po further, their Lord- 
ships goon to вау : “The limits of the prin- 
eiple of the exception have been thus set 
forth, beeause in their Lordships’ opinion they 
form a guide to the settlement of the oonfliot 
of authority in India on the subjeet of antese- 
dent debt.” 

What was meant by ‘he expression eons 
fiet" it ia 410016 to analyze completely, 
but it bas been said, and perhaps rightly, 
that though there were no doubt sonflisting 
views оп a variety of the insidenees perti- 
nent to the dostrine of antesedent debt, 
ib is doubtful if one had elearly arisen as 
to any differentiation (in  eapaeity for 
supporting a subsequent debt), between 
antecedent debts sontraeted by the father 
sonnested with, or apart from, a sharge 
on the joint family estate. Unfortunately 
but perhaps unavoidably, these phrases, 
whioh seem to sontemplate the énuneiation 
of a prineiple that the validity of the 
father's alienation for an antesedent debt 
is inapplienble where aueh antecedent debt 
has been contracted on the seeurity of the 
family property, have, far from eomposing the 
position, given rise immedialely to a sharp 
eonfliot of upinion in the High Oourtsof India, 

In 1918 the High Court -of Allahabad 
took the view in Brij Narain (Eat ү, 
Mangla Prasad (42) ‘that their Lord. 
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ships of the Privy Council laid it down with 
binding effeat thata father ean only effestively 
ве ог eharge the ancestral estate in sueh a 
manner as to bind his issue where the sale or 
sharge has been made in order to dis- 
sharge an obligation not only antesedent 
in faet and in time, but ineurred irres. 
peetive of the eredit obtainable from im- 
moveable assets whish do not personally 
belong to him but are joint family prop- 
erty. On the other hand in 1919 in Madras 
a Full Boneh of five Judges has eome to 
the eonelusion in the oase of Arumughan 
Ohetiy v. Muthu Koundan (48) that their 
Lordships of the Privy Couneil did not 
lay down in prinsiple the restriction that 
the validity of the father's alienation for 
an antesadent debt is inapplieable where 
sush antesedent debt has been  eontraoted 
on the sesurity of the family property, 
and, further, that if their Lordships of 
the Privy Oounoil really intended to ex- 
press any opinion to that effect, their 
Lordships’ observations were made obtter 
and were not binding in India as authority. 

So far as this Court is eonserned, there 
has already been a great  divergenee of 
opinion and so far as І ean assortain, four 
Judges have expressed their views in son- 
sonanse with those whieh have been hold 
in Madras bu*, on the other hand, the learned 
Chief Justise and three other Judges have 
followed the view entertained in Allahabad ; 
these desisions have been given in eases before 
Divisional Benehes. 

If I sould see any grounds (other than 
those whieh I have hypothetieally sug- 
gested and in whish I hava little eonfidenes) 
for understanding why the view attributed 
to their Lordships of the Privy Counoil 
should have been taken by them, I should 
have had felt less diffisulty in the ease; 
but I find nowhere any reason give: for 
this restricted attitude. I venture with 
mueh diffidense to think that their Lord- 
ships 
intention of limiting the applieability of 
the dostrine of antesadent debt in the way 
suggested and that the view of what took 
plaee as described by the Fall Bansh of 
the High Court of Madras is воггевё. I agree, 
therefore, with the opinion of the majority of 
this Beneh аз to the Reference. The appeal, 
itself, should be dismissed. 
Е Appeal dismissed, — 
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August 13, 1920. 
Present;—Sir Asutosh Mookerjee, KT., 
Авёс. Chief Justise, and Justioo Sir Ernest 
Fletsher, Кт, 
BARENDRA NATH MITTER— 
MozrG.GEE-— APPELLANT 
versus 
MARTIN & OO., AND oraexs—Dsrenpants— 


RESPONDENTS. 

Qivil Procedure Code (Act V of 1908), ав. 64, 78, 
О. ХХІ, т, 64 (1)—Rateable distribution, decree- 
holders, when entitled to—Sale-proceeds of property 
sold in separate parcels, when  realised—Priority 
among several applicants for rateable distribution— 
Encumbrancer, when entitled to precedence over 
money —decree-holders— Attaching creditors, whether 
entitled to preferential treatment by reason of priority of 
attachment—Private alienation, whether and when void 
as against a claim for rateable distributionPrivate 
alienation of attached property, whether absolutely 
void—Claim for rateable distribution not in egist- 
ence on date of alienation, whether can make alienation 
void, 

To entitle a creditor to rateable distribution, he 
must havo made an application to the Court, which 
holds the assets, before the receipt of such assets, 
for the execution of an unsatisfied decree for the 
payment of money passed against the same judg- 
ment-debtor, [p. 170, col. 1] 

Where property is sold in execution of a decree 
in separate parcels, the sale-proceeds are not 
deemed to be realised until the entire amount of 
purchase-money in respect of all tbe parcels ія 
paid into Court [p. 170, col. 1.] І 

When a subsequent enoumbrancer invokes the 
aid of the third category of clause c) of section 
73 (1) of the Code of Civil Procedure and claims 
the benefit of the priority conferred thereby, the 
Court is bound to satisfy itself that he is in law 
entitled to precedence over the holders of decrees 
for the payment of money mentioned in the fourth 
category. [ p. 170, col. 2.) 

The equity of redemption of а mortgagor ia 
immoveble property within the meaning of the 
prohibitory provision of the law contained in 
Order XXI, rule 54 (1), Civil Procedure Code, 
[р. 171, col. 1.] 

To determine the question of priority among 
several applicants for rateable distribution of the 
surplus sale-proceeds of a mortgaged property, the 
material point of time is, not the date of sale of 
the mortgaged property, but the date of- receipt of 
assets by the Court, [p. £71, col. 2.] 


Where a fund in Court has been attached by 
several creditors of the judgment-debtor, none of 
the attaching creditors is entitled to preferential 
treatment by reason of the priority of his attache 
ment. [p. 172, col. 1.] 

To make a private transfer or delivery of an 
attached property void, by virtue of section 64 of 
the Code of Civil Procedure, as against a claim 
for rateable distribution of assets, the claim for 
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rateable distribution, like the primary claim en- 
forceable under the attachment, must be in actual 
existence when the private transfer ‘or delivery of 
the attached property is made; in other words, 
the claim for rateable distribution of assets must 
have actually arisen, by reason of the fulfilment 
of the fundamental requirement of section 78 
of the Code, namely, an application to the Court 
for the execution of a decree for the payment of 
money. The expression “claims enforceable under 
the attachment” iu section 64, taken apart from 
the explanation, refers to a alain in existence as such 
on the date of the alienation. Гр, 172, cols. 1 & 2.] 

A claim for rateable distribution: cannot be 
recognised as-a claim under section 64 of the 
Code. of Civil Procedure unless it, id in actual 
existence at the timé of the alienation, and it 
cannot ripen into such a claim unless the neces- 
sary conditions formulated in seotion 78 of the 
Code have been fulfilled. Гр. 178, col. 2 ] 

A private trazisfer, contrary to an attachment, 
is, under section 64 of the Üode of Civil Procedure, 
not absolutely void, but void only as against 
аи enforceable under the attachment. [р. 174, 
ool, 1 

The question of the extent to which the validity 
of. the alienations can be impeavhed, must be 
answered with reference to such claims enforceable 
under the attachment, inclusive of claims for the 
fatonble distribution o assets, as &ro in existence 

‚ òn the date of alienation, The ‘persons entitled to 
rateable distribution become, in other words, fixed, 
like the attaching creditor, at the moment the 
alienation takes place, | p. 174, col. 2.] 

Appeal against the following order of Mr. 
Justice Buckland, dated the 28rd February 
1920 :— 


“This is an application with regard to the 
distribution of surplus money lying in Court 
"after the sale,in exeontion of a desree ina 
mortgage suit, of property mortgaged by an 
instromént dated the 14th May 1909, There 
іє aconfiiet between a puisne mortgagee whose 
: mortgage i8 dated the 21st April 1914 and 
the-attashing oreditore, Messrs, Martin and Co. 
бой sertain otherr, who are separately repre. 
sented, Messrs. Martin and Оо, obtained a 
deeree for Rs. 80,289:5.9 onthe 2nd June 
1911; Оп the 25th August 1911 they 
attached the mortgaged property in exesution 
of the debréé. On the 2186 April 19:4 
à puisne mortgage in favour of the 
applicant, Barendra Nath Mitter, was exe- 
outed.: The latter filed а suit on his 
mortgage in 1915. On the 23rd Novem. 
ber 1918 the property was sold іп this 
the first mortgagee’s suit, АБ that time 
Messrs. Martin and Со, attashment was 
still subsisting. On the llth Auguat 1 19 
Mesere. Martin and Co. applied for а re. 
ference whieh was ordered to ascertain how 
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much was due to the plaintiff in this suit 
snd for the same to be set apart and for the 
surplus to be transferred to an agsount in, 
their suit, A report was made by tha 
Assistant Referee that Rs. 21,153-11.6 
was due to the first mortgagee and on the 
27th August 1919 there was an order on 
the Assountant-General, in pursuance of that 
report, that Rs, 21, 153-11-6 be aet aside and 


.deelaring the balanos to be available for pay- 


ment to execution ereditors. The present 
applicant, Barendra Nath Mitter says that no 
пове of that application was given to him, 
But itis not denied that he appeared through 
Counsel and it ів stated in the order 
itself that ib was made in his presende, 
He oannot now say tbat he was not a 
party to that order. He slaims that under 
seation 73 (1), proviso (c) of the Code 
of Civil Prosedure, he is entitled to be- 
paid before Messrs. Martin and Company 
out of the funds iu Court. The ‘son 
tention on the other side is that under 
sóetion 64 the puisne mortgage is void as 
against Messrs. Martin and Company and 
suoh other exesution ereditors as were 
entitled to the benefit of Messrs. Martin 
and Company's attashment. In my opinion 
that sontention is eorrest, At the time 
when the puisne mortgage was exesuted, 
Messrs. Martin and Company's attashment 
was in forog, It was still subsisting at 
the date of the sale on the 23rd Novem- 
ber 1918. It is suggested that on that 
sale taking plase, the attashment ipso facto 


was removed and, therefore, Messrs. Martin 


and Company ceased to have any rights 
by virtue of their attashment. I do not 
think that argument is well founded. The 
sale was in the mortgage suit but il was 
equally for the ultimate benefit of the 
attashing вгөйібогв, and as between tha 
prior mortgagee and Messrs, Martin. and 
Company, distribution of the sum realised 
must have been made in assordanee with 
section 73 (1) (c). It seems to me that 
seotion 64 applies and that as against 
Martin and Company's elaim the  puisne 
mortgage was void. The same prinsiple 
applies to the attashing oreditors who had 
already. attashed at the date of sale, bat 
not to judgment-oreditors who attached 
subsequently. So far as the applisant 
asks to be paid in priority to all, ` his 
prayer will Бе -refased, but he is entitled - 
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to psyment before the  ereditors who at- 
taohed subsequent to the sale in the first 
mortgagee's suit. -Tbe applicant will psy 
the -вовёв of the parties appearing other 
than those of the Administrator. General." 





Sir Asutosh Ohcud! ur and Mr, В, К. Ghose, 
for the Appellant. 

Mr. M. №. Kanitlal and Str B. О, ч 
for the Respondents. 

JUDGMENT, 

Mooxenser, Aora, C. J.—This is an appeal 
from the judgment of Mr. Justice Busk- 
land on an spplisation for the distribution 
of the surplus sale-proseeds in a mortgage 
suit, The facts material for the determina- 
tion of the questions raised before us are not 
in dispute and may be briefly resited. 

On the 14th May 1909 Mallik executed 
in favour of the Mitters a mortgage of 
immoveable property situated partly within 
and partly beyond the local limits of the 
ordinary original eivil jurisdiction of this 
Court. On the Ist September 1910 the 
Mitters instituted а suit to enforee their 
security, The preliminary deeree was made 
on the 28th April 1911 and was followed 
by the final deeree on the 12th July 
1912, The sale was held in dua sourse, 
on the 23rd November 1918, When the 
amount dne on the mortgage in suit had 
been aseertained on the 27th August 
1919, it was found that a sonsiderable 
surplus would be left after satisfastion of 
the elaim of the mortgagees. Meanwhile, 
after the preliminary dearee but before 
the final deeree in the mortgage suit had 
been made, Martin & Co. on the 2nd June 
1911 obtained a deeree against Mallik for 
а sum of Rs, 80,289.5 9, and on the 25th 
August 1911 attached the mortgaged pro. 

perties in exeeution of their money deeree, 

Some time afterwards, during the pen- 
denoy ‘of the mortgage ‘suit, after the final 
deeree therein but before the salein exe- 
eution, Mallik, on the 21st April 1914, 
executed another mortgage in favour of 
опе of the Mitters, Tha mortgagee in- 
stituted & suit on the 1st November 1915 
to  enforee this seeurity. The prelimi- 
nary: deeree was made on the 4th Feb: 
ruarg 1916, and was followed by the 
final desree on the 4th July 1917. 

There were other creditors of Mallik 
who held desrees for money against him 
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and applied for ехөвпііор, as set out in 
the following statement: 


ы 





Мате Date of application 
of Date of decree, | for execution and 
Creditor, attachment, 


нн == —— н ——— 


ManmathaNath 


Mallik 2186 Angust | 14th July 1916, 
1811 





Srinath Pal ... | Ist May 1911 | [4th August 1916. 


Duni Chand ... |\26th May 1917 | 81st August 1917, 
Gorakhpur 
Bank s. | 10 July 1916) 18th December 1918, 








Ce] 


The question in controversy relates to the 
relative rights in the surplus sale-prosecds 
of Martin & Оо, Barendra Nath Mitter 
(the mortgagee of 1914), Manmatha Nath 
Mallik, Srinath Pal, Duni Ohand and the 
Gorakhpur Bank. Mr, Justiso Buekland 
hes held that Martin & Oo. are entitled 
io be paid before Barendra Nath Mitter 
who, in his opinion, is entitled to payment 
before the creditors who attashed snb. 
sequent to the sale in the suit of the first 
mortgagee, that is, before the. Gorakhpur 
Bank, but after Manmatha Nath Mallik, 
Srinath Pal and Duni Chand. We have 
been invited in the present appeal, whioh 
has been preferred by Barendra Nath Mitter 
to examine the legality of this order, 
The relative rights of the claimants must 
depend primarily upon the true sonstruetion 
of gestiona 64 and 73 of the Civil Prosedure 
Oode, 1908. : 

Seetion 73 provides as follows: 

"(1) Where assets are held by а Court 
and more persons than one have, before the 
reseipt of sueh assete, made applieation to 
the Oourt for the exeoution of deerees for 
the payment of money passed against the 
same  judgment-debtor and have not 
obtained satisfastion thereof, the asseta, 
after deducting the eosts of realization, shall 
be rateably distributed among all sueh 
persons: 

Provided ав follows:-~ 

(a)......... 


(5)... seset 
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(e) where any immoveable property is 
sold in exesution of a decree ordering 
its sale for the dissharge of an ineumb. 
ranse thereon, the proeeeds of sale shall be 
applied— 


first, in defraying the expenses of the 
gale; 

secondly, in diseharging the amount dus 
under the decree; 

thirdly, in discharging the interest and 
prinsipal monies due on subsequent ineumb. 
ranees (if any); and, 

fourthly, reteably among the holders of 
deerees for the payment of money against 
the judgment-debtor, wha have, prior to 
the sale of the property, applied to the Court 
whieh passed the deeree ordering such gale 
for exeeution of sush desrees, and have not 
obtained satisfaction thereof.” 


lt is plain that to entitle a ereditor to 
rateable distribution, he must have made 
an &pplieation ёо the Court, whieh holds 
the assets, before the reseipt of such assetr, 
for the exesution of an unsatisfied dearee 
for the payment of money passed against 
the same judgment-debtor, In the ease 
before us, ib is plain that Martin & Oo. 
Manmatha Nath Mallik, Srinath Pal, Duni 
Chand, and the Gorakhpur Bank had all 
applied ‘for, exesution, eaeh in respeat of 
his own deeree, before the ‘reseipt of assets 
by the Court. Matilal Ray, the purehaser 
of one of the properties, paid the balanee of 
the purchase-money into Court, only on tbe 
9rd January 1919, It was held under the 
Code of 1882, in the ease of Ramanathan 
Ohetiier v, Subramanta Sasirial(1),-that where 
property is sold in exesution of a desree 
in separate pareels, the salo- proeeeds are 
not deemed to be realised until the entire 
amount of purshase- money in respest of 
all the pareels is paid into Qourt. The 
substitution of the words “before the 
reseipt of such assets” for the words "prior to 
the realisation" has elearly left the law 
unaltered in this respest. Consequently, from 
the piont of view of the date of applieation 
for exesution in relation to the date of the 
receipt of assets, it follows that all the 
ereditors, Martin & Oo. Manmatha Nath 
Mallik, Srinath Pal, Duni Ohand and 
the Gorakhpur Bank, must Бе placed in 


(1) 26 М, 179. 


INDIAN, САВЕ, 


[1991 


the same oategory and are entitled to rank 
together. 

The question next arises, whether Barendra 
Nath Mitter, who took the mortgage of 
the 21st April 1914, is entitled to priority 
over any, and, if any, whish of the money 
desree-holders just mentioned. He olaims 
priority over all of them, and relies upon 
slause (c)! of the proviso to sub-sestion (1) 
of seetion 73, The argument in substance 
is that he somes under the third eatogory 
mentioned in slause (с) and sonsequently 
takes presedenee over all persons ineluded 
in the fourth eategory, whieh, aseording to 
him, comprises the five money deeree-holders 
just mentioned. We are of opinion that 
this argument is fallasious. The eategories 
ineluded in elause (c) are no doubt arranged 
in order of priority, bat the third este- 
gory is obviously intended to refer to sueh 
subsequent eneumbransers alone as are 
entitled to take presedenee over the money 
deeres-holders mentioned in the fourth 
entagory, The Legislature sould never have 
intended to inelude amongst the ensumb. 
ranees enumerated in the third eategory 
sueh eneumbrances, for instanee, as may 
have been erested by the judgment-debtor 
during the pendensy of an attashment by 
a money deeree-holder. If the asontrary 
intention were imputed to the Legislature, 
the result would follow that a dishonest . 
judgment-debtor might nullify the salutary 
provisions of sestion 64 by the ereation of 
eneumbranses after an attashment had been 
effested by a money desree-holder, and 
might, by resourse to this deviee, take away, 
through the hands of sueh eneumbrancers, 
fund whieh would otherwise be legitimately 
available for the satisfastion of the slaim 
of the unseenred ereditors deeree. holders, 
The essence of the matter is that when a 
subsequent eneumbraneer inyokes the aid 
of the third eategory of elause (с) and 
elaims the benefit of the priority eonferred 
thereby, the Court is bound to matisfy itself 
that he is in law entitled to presedenae 
over the holders of desrees for the payment of 
money mentioned in the fourth eategory, 
There is thus no eseape from the 
eonelusion that  Barendra Nath Mitter 
eannot gain an advantage by appeal to 
elause (c) of sub-section — (1f of 
section 73, unless he establishes that he 
із а subsequent eneumbranser entitled to 
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priority over the holders of the desres 
for money already mentioned. This leads 
us on to an examination of the provisions 
of sestion 64, 

Seetion 64 is in the following terms: 

"Where an attashment has been made, 
any private transfer ог delivery of the 
property attaebed or ofany interest there- 
in and any payment to the judgment. 


debtor of any debt, dividend or other monies. 


eontrary to such attaehmant, shall be void 
as against all elaims enforseable under the 
attashment. 

Heplanation—For the purpose of this 
section, elaims enforesable under an attach. 


ment inelude elsims for the rateable distribu- 


tion of assets,” 

In the eame before us, as we have already 
stated, Martin & Oo. attashed the mortgaged 
property, that ів, the equity of redemption, 
on the 25th August 19.1, Thereafter, on 
the 2185 April 1914, the mortgagor 
exesuted the mortgage in favour of Barendra 
Nath Mitter., This eneumbranos was 
in essense а mortgage of the equity 
of redemption whish had already been 
attashed by Martin & Oo. Under Order 
XXI, rule 54 (1), the attashment was made 
by .an order prohibiting the judgment- 
debtor from -transferring or oharging the 
property in any way and all persons from 
taking any benefit from such transfer or 
charge. It was immaterial that the prop- 
erty was the equity of redempticn, besause 
as pointed out in Parashram Harlal v. Govind 
Ganesh (2), the equity of redemption of a mort. 
gegorisimmoveable property within the mean. 
ing ofthis prohibitory provision of the law. 
The mortgage exesuted in favour of Barendra 
Nath Mitter, in eontravention of this pro. 
vision of the law, forthwith attrasted the 
operation of  seotion 64, namely, the 
mortgage besame void as against all elaims 
enforeeable under the attaehment. 16 has 
been argued, however, on behalf of the 
mortgagee that seotion 64 веавей to operate 
вв -eoon as the sale was held under the 
dearee obtained by the first mortgages. 
But neither authority nor prineiple support 
this eonstruetion, whieh attributes to mestion 
64 an operation restricted in point of time, 
Doubtless, the prior mortgagee was in no 


(3))21 B, 226; 11 Ind. Deo, (м, в.) 168. 
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way bound or affeeted either by the attaeh. 
ment or the subsequent eneumbranee ereated 
pendenti lite; Кайа Husain Khan Y. 
Munshi Prag Narain (3), Loke Nath Sahu v. 
Achutananda Dass (4); the purehaser who 
aequired the property at the sale was 
not prejudiced thereby, for saeh a sala 
eonveyed the interests of the mortgagor 
and mortgagee as they were at the. date of 
the firat mortgage, and, therefore, nesessarily 
swept away the subsequent eneumbraneg, 
But it oannot be overlooked that the subse. 
quent mortgagee claims the surplus sale. 
proseeds on the basis of his position ag 
mortgagee, and the attashing ereditor also 
founds his slaim on the attaahment effected 
by him. Consequently, when this eonfliet of 
olaims arises, we are bound to give eífeet to 
the provision of sestion 64 and treat the 
ensumbranse void as against all elaims 
enforeeable under the attachment. Tho 
provisions of seotion 64 would be completely 
superseded, if we were to give effeat to the 
sontention of the second mortgages that not 
only has his mortgage seasedto be void ag 
against all slaims enforoenble under the attash- 
ment, but that he has beeome setually entitled 
to priority over the attashing ereditor, We 
hold assordingly that Barendra Nath Mitter 
is not entitled, as against Martin & Oo., to be 
plased in the third eategory of elause (e) 
of the proviso to sub-section (1) of sestion 
73, Civil Prosedure Code, 


The question next arises, whether the other 
deeree-holders, namely, Manmatha Nath 
Mallik, Srinath Pal, Duni Ohand and the 
Gorakhpur Bank, are entitled to rank with 
Martin & Оо, for‘tha purpose of ргөвейепве 
over Barendra Nath Mitter We have al. 
ready pointed out that the distinetion made by 
Mr, Justice Buekland between areditara who 
had attached at the date of sale and 
ereditors who attached subsequently, eannot 
be sustained. The material point of time is 
not the date of sale (whioh in this ense was 
the 23rd November 1915), but the date: of 
reeeipt of assets by the Court (whieh was, as 
we have seen, the 8rd January 1919). Ооп. 
sequently, the four attashing ereditorg just 


(8) 841. A. 102; 29 A.839; Б О, І, J, 583 
Bom, L. В, 656; 11 С. W. М. 661; 4 A. 1, 7, 344/17 
M. L, J, 263: 2 M. L. Т, 191; 10 О, О, 814 (P. C.) 

(4) 2 Ind, Cas, 86; 16 O, L, J, 391, 
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mentioned stand in .the same luce for this 
purpose, as eaoh of them had applied for 
exeention of hia deeree before the reeeipt of 
assets by the Court. It is plain that, amongst 
themselves, no question of priority arises on 
the, basis of the suscessive attachments, for ав 
laid down in Soobul Ohunder Law v. Rus:ick 
Lall Mitter (5), Frederick v. Madan Gopul (6); 
Thakurdas Mott Lal v. Joseph Iskender (7), 
and Sutkeena Katum v. Mahomed Abdul Aziz 
(8), where а fund in Court haa been attashed 
by several ereditors of the judgment-debtor, 
none of the attashing ereditors is entitled to 
preferential treatment by reason of the priority 
of hia ‘attashment, The question then reduces 
to this, whether the four creditors who 
applied for execution between the 14th 
Jnly 1916 and the 18th December 1918, 
take rank with Martin & Co. who applied for 
exeention and effected an attashmant ор the 
25th August 1911, -апа thus squeeze out, as 


it were, Barendra Nath Mitter who took his ` 


mortgage in the interval, on the 21st April 
1514, The solution of this question depends 
upon the true consirüetion cf the explanation 
to sestion €4, whieh provides that, for tbe 
purposes of the eestior, olaims enforeeable 
under .an attashment inolude olaims for the 
rateable distribution of assets. The four exe- 
eution. oreditors contend that, as if there had 
been no mortgage to Barendra Nath Mitter, 
they would be entitled now, under sestion 73, 
to rateable distribution along with Martin 
& Co., the mortgage of Barendra Nath Mitter 
should be deemed void, not only ss against 
the olaim of Martin & Oo., but also as against 
their own olaima for rateable distribution of 
assets, whiob, tbey maintain, are in essenoe 
enforseable under the attachment of Martin 
& Oo. Weare of opinion that this sonten- 
tion is fallasions, The private transfer or 
delivery of the attashed property ie, no doubf, 
rendered, by virtua of seetion 64, void as 
against all: claims enforseable under the 
attaehment, 'inelusive of elaims for the rate- 
able distribution of assete. But, plainly, the 
elaims for rateable distribution of arcete, 


e 15 О. 202; 12 Ind, Jur, 807; 7 Ind. Deo (N. в.) 
719. 


(8) 29 О, 498; 6 О, W, N. 677. 

(7) 41 за. Cas. 516; 44 C, 1072; 26 C. L. J. 595; 
210 W. N. 867, 

(8) 29 Ind. Cas, 289; 38 М, Bel, 
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like the primary slaim  enforeeable under the 
attachment, must be in astual existenca when 
the private transfer or delivery ‘of the 
attached property is made, in other worde, 
the olaims for rateable distribution of assets 
must have astually arisen, by reason of the 
fulfilment of the fundamental requirement of 
seotion 73, namely, an applisation to the Court 
for the execution of & deereo for the pay ment 
of money. The expression "elaims enforoeable 
under the attashment,” taken apart from the 
explanation, unquestionably refers toa olaim in 
éxistense as sueh оп the date of the aliona- 
tion. Tho explanation, no doubt, © enlarges 
the saope of the words by the inelusion of 
slaims for tho rateable distribution of assets, 
but olearly such olaims must possess the 
same quality as the claim primarily enforce: 
able under the sttashment, that is, actual 
existenoe at the time of alienation, In’ our 
opinion, it would be unreasonable to hold 
that elaims of the latter deseription inalude 
olaims that might by possibility arise in the 
future, If we do not adopt such а sonstrue. 
tion, the aongequense will follow, for all 
prastioal purposes, that опов а property ія 
attached, it oan never be alienated, even 
though the attaching oreditor does not 
objest, nay gives his consent to the transfer, 
Assume that an alienation is made with the 
consent of the attaehing creditor, and some 
time after, other money-deorees are obtained 
against the same judgment- debtor, possibly 
upon iransaotions subsequent in date. Ik 18 
diffsult to see on what prineiple these sub. 
sequent desree-holders should be allowed to 
contend that thealierationr, made long before 
their дөөгө», ` possibly long before their 
transastione, were void aa against them. . If 
we look at the matter from a slightly different 
point of v'ew, the transferee is bonnd by the 
condition of things as they exist at the time 
of the transfer and is not prejudised by 
eventssubsequent,  Referense has baen made, 
in the course of argument, to the decision in 
Sorabi Hiul i Warden v. Govind Rami (9), 
Khushilchand у. Nandram Sahebram (10), 
Jetha Bhima &- Оо. v. Lady Janbat 
(11), Dwga Ohurn Rat Ohowdhry v. Mon. 


(9) 16 B. 9::8 Ind Dec. (м в.) 637. 
(10) 12 Ind. Cas. 572; 35 В. 516; 13 Bom*L В. 


14 Bom. L, R. 
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mohinit Dasi (12), Manohar Das v. Ram Autar 
Pande (13) ond Annamalai  Oheiiiar v, 
Palamalai Pillai (1%). The majority of these 
eases were desided under the Code of 1882; 
and as the Code of 1908 has, substantially 
‘altered the law on this point, it would not 
Ъз safe to. embark upon a metionlonus exami- 
nation, by way of comparison and contrast, of 
all the relevant веоёіопв of the Codes of 1882 
and 1903 with a view to determine the true 
meaning and effest of the new provision, 
But there is considerable fores in the oon. 
tention that the Legislature have, by inser- 
tion of the explanation in seotion 64, indi. 
sated their preferenes for some at any 
rate of the opinions expressed by Telang, J., in 
Sorab;i E lulii Warden v, Govind Ramji (9) 
as against the view taken by Piggott, J., in 
Durga Ohurn Hoy Ohowdhry v, Monmohint 
Dasi (12) and by Edge, C..J., in Delhi and 
Lonion Bank Limttsd v. Ram Narain (15), 
whieh were followed in Manohar Das v, Ram 
Autar Pande (13), as authority for the pre- 
position. that the elaim of a person who 
applies for a rateable distribution of assets 
is not a-olaim enforeeable under the attach. 
ment plased upon the property at the in- 
stanee of another judgment.ereditor. 16 is 
not neeessary, however, to hold that the 
alteration in the law made by the Lagislature 
is а legislativa afirmanse ofall the proposi- 
tions enuneiated in Sorabji Edulji Warden v. 
Govind Ramji (9), as appears to have been 
held in some of the judgments in Annamalat 
Chettiar v, Palamalat Pillat (14), The oase 
last mentioned is an authority for the proposi- 
tion that where a deoree-holder attashed land in 
exeoution of his desree and other deeree. 
holders applied for -rateable distribution 
without attashing the land in exesution of 
their deoress, and subsequently the judgment- 
debtor alienated the laud and paid off the 
attashing deeres-holder, the other deoree- 
holders were not entitled to question the 
alienation under seation 64 of the Civil Pro» 
sadure Code, 1908. For the purposes of 
the sase before us, it is not nesessary to 


(12) 18 0. 771; 7 Ind, Dec. (x, в.) 1098, 

(13) 25 А. 481; A, W. N. (1903) 92, 

(14) 4! fnd Cas, 533, 41 M. 265; 22 M. L, Т. 
461; 33 M, 1, 4. 707; (1917) М. W. N. 852, 7 L, W. 


298. 
(15) 9 A. 497; А. W. М. (1837) 107; 5 Ind, Deo. 
(x. в) 769, 
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affirm this proposition with its nesessary 
implisations in their entirety, Itis suffiaiont 
to hold that the olaim for rateable distribu- 
tion sannot Бә recognised as a olaim under 
seotion 64 unless it isin astual existence af 
the time of the alienation, and it eannot ripen 
into suoh а olaim, unless the nesessary воп. 
ditions formulated in sestion 73 hava been 
fulfilled. One of aueh conditions undoubtedly 
is the presentation of an applisation for 


‘execution of a deeree for the payment of 


money before the reosipt of assets; and wa 
need not pause to consider, whether the elaim 
sould be deemed a elaim in existense, before 
the reseipt of assets, even after the presenta- 
tion of the applisation for exesution. The 
view we take is supported by the deoísion of 
the Judisial Committee in Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (16). In that case 
а desree-holder held two dearees against the 
same person and attashed sertain properties 
in exesution of one of hia deorees, and would 
have been entitled to rateable distribution 
if the attachment had resulted in a sale. 
Pending attashment, the judgment-debtor 
Bold the property. Tho attashment subse: 
quently eeased to be operative and the desree- 
holder then attashed the property and brought 
it to sale. The purehaser sought to resover 
the property from the alienses from the 
judgment debtor. А daere was passed in 


‘his favour by the High Court; but it was 


reversed on appeal by the Judisial Committee, 
on the ground that the sale in exesution, being 
under an attashment subsequent to the private 
alienation, was not protested by sestion 276, 


‘Dealing with the argument that seetion 276 


rendered the alienation void as against the 
subsequent attashment, Sir Lawrence Jenkins 
observed : ? 

“That section provides that when an 
attachment has been made as there deseribed, 
any private alienation of the property at. 
tashed during the sontinuanee of tho nttach- 
ment shall be ‘void against all olaims 
enforséable under the attachment, Ha. 
Kypothest, the alienation to the plaintiff was 
not during the sontinuanes of the attashment 


(16) 40 Ind. Cas. 242; 411, А, 72; 44 О, 662; 25 
С. L..J..508 at p. 515; 21 M. Li Т. 344; I.P. L, W, 
425; 5 L, W. 711; 83 M. L. J, 426; 21 С. W. N. 685, 
16 А, L.J, 982; 19 Bom. І. В. 424; (1917) M. W, М. 
473 (P. C.). . 
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in Execution Оазе No, 16 of 1907, or, in other 
words, the attaehment under whioh the 
execution sale to the deeree-holder was made, 
Therefore, it sannot be avoided by that 
attashment,” 

It was also urged before the Judisial 
Committee that, having regard to the desision 
ofthe Bombay High Court in Sorabji Еди 
Warden v. Govind Ramji (9), the dearee- holder 
was а person who would have been entitled 
to rateable distribution and was sonsequently 
protested against the private alienation, The 
Judisial Committee disposed of the argument 
with the following observationa [Mina Kumari 
Bibi v, Bejoy Singh Dudhuria (16)]: — 


“ He relies on seetion 295 of the Code of 
Civil Prosedure as entitling him to the benefit 
of sestion 276. and for this purpose he оа] 
in aid his application for attachment in 
Exesution Case No, 8 of 1902, To bring 
sestion 295 into play oertain sonditions are 
nesossary, and one of them is that there 
should be assets, held by the Court,. It has 
not been shown that there were such assets, 
and the indieations in the reeord point the 
other way. But apart from this, section 295 
eannot help the dearee-holder, Though the 
word ‘attashment’ ocours three times in 
seetion 276, the referense ia to one, and only 

. one, attashment ; that one in this ease is the 
attachment in Exeoution Oase No. 16 of 1907, 
АП that san be done isto employ that attash- 
ment for the purpose of impugning the 
private alienation, for it is on that aloné that 
ihe deeree-holder's title to the propetty in 
suit at present rests. So that even if it be 
assumed, for the sake of argument, that the 
view whioh prevailed in Sorabjt Наи! War. 
den v. Govind Ramzi (9) is eorreet, and that 
the eonditions of section 295 have been satis- 
fied, it eannot advange the deeree-holder’s 
ease.” _ 

It may be added that a private transfer, 
eontrary to an attachment, is, under section 
64, not absolutely void, but void only as 
against elaims enforseable under the attach. 
ment; Anund Loll Doss v. Jullodhur Shaw (17), 
Umesh Ohunder Hoy v. Raj Bullubh Sen (18), 


(17) 14 М, T, A. 548 at p. 580; 10 B. І, R, 184; 
17 W. В. 318; 2 Suth, Р, O.J, 669; 3 Sar, P. C, J. 
81, 20 E. R, 888, 

uo в 0. 279; 10 C, р. В. 204; 4 Ind, Dec, (N. в.) 
1 8, 
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Abdul Rashid v. Gappo Lal (19). The 
result of the view we take is that the question 
of the extent to whieh the validity of the 
alienation ean be impeashed, must be answer- 
ed with referense to such olaims enforseable 
under the attachment, inclusive of elaims for 
the rateable distribution of assets, as are in 
existenae on the date of alienation, The 
persons entitled to rateable distribution 
become, in other words, fixed, like the 
attashing ereditor, at the moment the aliena. 
tion takes plaoo. Thea sonelusions whieh 
follow from this interpretation of seations 64 
and 73 may now be summarised: 

(1) Martin & Oo, will be paid frst from 
the available surplus asseta ; 

(2) Barendra Nath Mitter will be paid 
from the balanse, after the dues of Martin 
& Co. have been satisfied ; А 

(3) the balanse, if any, will be available 
for rateable distribution amongst Manmatha 
Nath Mallik, Srinath Pal, Dani Chand ‘and 
the Gorakhpur Bank, : 
. The result is that the appeal of Barendra 
Nath Mitter is dismissed with eosta payable 
to Martin & Oo. The appeal is allowed with 
aasta as against the other respondents exeept 
the Gorakhpur Bank, as the position assigned 
to the Bank by the order of Mr. Justiae Buek- 
land has not been altered in effest by our 
deeision, The order -for sosta made by 
Mr, Justice Buekland will stand as between 
Barendra Nath Mitter and Martin & Co, 
but will be set aside as between Barendra 
Nath Mitter and Satyendra Nath Pal, who 
will pay the eosts of the former. 

The eosts allowed will be taxed as on & 
hearing, 

FüxTORER, J.—I agree, 


Appeal partly dismissed & parily decreed, : 


(19) 20 А, 421; A. W. N. (1898) 98; 9 Ind, Deo: 
(х. в.) 620. 


Vel. LXIL) 
DAWOOD 0, RAHMAN, 
LOWER BURMA CHIEF COURT, 
Civic Бвепьав No, 62 or 1920. 
July 5, 1920, 
Present: —Mr. Justice Rigg. 
A, Н. DAWOOD —PraINTIFF 
versus 


R. В. A, RAHMAN —Devenpanr. 
Court Fees Act (VII of 1870), s.11—Ctvil Pro. 
cedure Code (Act V of 1998), О. ХХ, r. 12—Mesne 
profits, future—Oourt-fee, whether payable. 


Üourt-fees are payable on the difference between 
the amount paid on the mesne profits claimed in 
the plaint andthe amount ascertained to be due 
subsequent to the filing of the suit. [p. 176, col, 2.] 


Mr. Dass, for ‘the Plaintiff, 
Mr, Leach, for the Defendant. 


JUDGMENT. —Plaintifi asked for mesne 
profits up till the institution of his suit 
and for future mesne profits from the 
date of institution until possession of .the 
premises was given. The question for 
desision is, whether plaintiff is entitled to 
exeeute his desree for future mesne profits 
without paying Additional Oourt-fees under 
sestion 11 of the Court Fees Ast. There 
seems to no desision on the point in 
іввпе in this Court, and as the Revenue 
Authorities are interested in the result of 
my deeision, I dirested notise to issue to 
the Government Advosate, In Bombay a 
:Beneh ruled that where a plaintiff asked 
for mesne profits only from the institu- 
iion of the suit til the property was 
restored to him, and the amount of these 
profits was left to be determined in exe- 
eution  proesedings, no Oourt-fee was 
required; see Ramkrishna Bhikajt v. Bhima- 
bat (1). The deeision in that oase pro- 
eeeded on the ground that if the plaint 
had not asked for future mesne profits, 
bat they had been awarded under seotion 
211 of the Civil Prosedure Oode of 1282, 
sestion 11, Court Fees Aot, would not have 
been applicable, as the plaint did not ask for 
future mesne profits. estion 211 of the 
eld Code provides that when the suit is 
for. the resovery of possession of immove: 
able property yielding rent or other profit, 
the Court may provide in the desree for 
the payment of rent or mesne profits, from 
the institution of the suit until delivery 


(1) 15 B, 416; 8 Ind, Deo, (х, з.) 288. 
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of possession, In Order XX, rule 12, 
whieh sorresponds with sestion 211, it is 
provided that “where a suit is for the 
recovery of possession of immoveable prop- 
erty and for rent or mesne profits, the 
Court may pass a deeree diréeting 
an enquiry as to rent or mesne profits 
from the institution of the suit," ete, If 
the argument of the learned Judges of the 
Bombay High Court is based on the faot 
that tbe relief granted was not olaimed 
but was given by the bounty of the Court, 
it has no longer any forse, as under the 
present Code the relief must be slainred, 
The judgment proceeds: "in the present 
ease the plaint does ask for future mesne 
profits, but the claim would поё . , . . -be one 
in respest of which a fee sould be payable 
under seotion 7, asthe amount could not 
have been stated . . . even approximate- 


ly. The language of sestion 11 alearly 
points to а elaim for mesne profits for 
whieh an amount oan be and has been 


claimed by the plaint and in respest of 
whieh some fee has been actually paid.” The 
‘judgment eoneludes with a doubtful ex- 
pression of opinion that sestion 11 might 
apply if the plaint asked for future and 
past mesne profits, The result of this 
desision appears to me, with very great 
respect, to lead to an anamolcus position, 
Past mesne profits might be for a small sum, 
whereas the future profits when saleulat. 
ed in exesution, might represent a 
very large sum. A plaintiff who forebore 
to sue for his past profits, to whish he is 
legally entitled, would have to pay no 
Oourt-fees on the future amounts awarded 
to him, whereas if he did вив for the 
past profits, he would be eharged Court. 
fees, The Bombay desision has been fol. 
lowed by the Madras High Court io Matden 
v. Janakiramayya (2), but no reasons have 
been given by the learned Judges, Order 
VII, rule 2, appears to require а plaintiff 
suing for mesne profits to make some 
approximation; the words “the plaint 
need only state approximately the amount (of 
mesne profits)" in seation 50 of the old Code 
have been altered in the present Code “the 
plaint shall state approximately the amount 
sued for.". It isa matter of indifferenee what 


(2) 21 М, 871; 7 Ind, Dec, (м, в.) 619, 
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the appoximation is, but. there must ba 
‘some approximation. If this view is sorrest, 
the foundation of the Bombay deeision, 
viz, that sestion 11, Court Fees Ast, only 
applies where some olaim has been made, 
seems to me unsound, 


In Chedi Lal v. Ка Ohand (3) two 
of the learned Judges expressed the opinion 
that seetion 11 wonld apply to future 
house rent claimed. The point was very 
briefly, argued. In Dwarka Nath Biswas v. 
Debendra Nath Tagore (4) the Judges 
doubted very mush the sorrestneas of the 
rule laid down in Bombay, bat did not 
consider it further, as they were dealing 
with a case where there had besn a slaim 
for past profits, and they held that both 
in Bombay and Allahabad, the Judges in- 
clined to the view that sestion 11 did 
apply to such slaims. In ljabulla Bhuyan 
v. Ohandra Mohan Banerjee (5) Mukerjee, 
J., said that he was not prepared to 
абвер&_ the view of the Bombay High Court 
in Ramkrishna Bhikaji's cise, (1) and that the 
sontrary opinion in Dwarka Nath Biswas' 
case (4) was clearly well founded on reason 
ап prinoiple. 


I have not-been able to find any other 
authorities on the question in issue. The 
gesond part of sestion ll is ав' ` tollows:— 

"Where the amount of mesne profite is 
left to be assertained in the sourse of the 
exesution of the deeree, if the profits so 
asoertained exeeed the profitas slaimed, the 
further execution of the desree shall ^ ba 
stayed until the differenea between the 
fee actually paid and the fee whieh would 
shave. been payable had the suit somprised 
‘the whole of the profits so aseertained is 
paid, If the additional fee is not paid 
within such time as the Oourt shall fix 
ithe suit shall be dismissed,” 

Mr. Das argues that a plaint ean only 
be stamped on the amount due at the 
time of the institution of 
that section ll applies to eases where the 
relief has been undervalued. If this was 
the саве, the sesond part of sestion 11 


(8) 2 А. 682; 1 Ind. Deo. (x. в.) 918, 

(4) 83 О, 1232 at p. 1235. 

(5) 34 C. 964 at р, 968; 6 0, L. J, 265; ШО, W. N, 
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the suit, and' 


would have no purpose. It seema to 
me slearly to apply to mesne profits 
ascertained under the provisions of 
Order XX, rule 12, Stristly speaking? the 
cause of aotion has not arisen in the ease 
of sneh profits at the time of the in- 
stitution of the suit, but in order to prevent 
needless litigation ^ speeial provision is 
made for their ascertainment by the deoree, 
and Oourt-feses beaome payable оп any 
amount over the approximation required 
by Order VII, mule 2. In my opinion, 
the view taken by the learned Judges of 
the Oalentta High Oourt is eorreot, and 
Oourt-feea must be paid on the differenee 
between the amount paid on the mesne 
profits olaimed in the plaint and the 
amount ascertained to be due subsequent 
to the filing of the suit,’ There will be 
an enquiry about this amount, and the 
result of this enquiry will be reported to 
me, so that a final decree may be passed, 
in aesordance with subsection (2) (o), 
Order XX, rule 120, I may eall at- 
tention to the fast that the  prosedure pre- 
seribed in Order XX, rule 12, supersedes 
that in section 244 (a) and (b) of the. 
old Code of Civil Procedure. 


Order accordingly. 


е 
t 


M 


. Vel. LXII) 
KHUBI SINGH t, DARBARI MAHTON, 


PATNA HIGH COURT. 
Orimivat Revision No. 70 or 1921, 
February 2%, 1921, 
Present :—Mr. Justioe Jwala Prasad, 
KHUBI SINGH—PzririoNgR 
7667808 
. DARBARI MAHTON—Oppoarra Party, 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceeding under—Preliminary order, contents of— 
Order, cancelled—Proceeding, whether can be revived 
— Procedure—Enquiry аз to possession, nature of—~ 
Evidence, right to adduce— Final order, form of. 


A proceeding under section 145 of the Criminal 
Procedure Code can only be drawn up when the 
Magistrate is satisfied from a Police report or 
ather information that a dispute likely to cause 
a breach of the peace exists, The Magistrate is 
bound to set forth the grounds on which he is satisfi- 
ed as to the existence of thedanger of a breach of the 
peace. [p. 177, col. 2.] 

When an order passed by а Magistrate under 
clause (1) of section 145 of the Criminal Procedure 


. Gode is cancelled by him on the ground that he is 


satisfied that no dispute likely ‘to cause а breach 
of the peace exists, the Magistrate is not com- 
petent subsequently to revive the proceeding. He 
can only take action to starb a fresh proceeding 
upon fresh materials under clause (1) of the section. 
[p. 177, col. 2.] А 

So far as the question of possession is con. 
cerned, an enquiry under section 145 of the 
Criminal Procedure Code should be as full as that 
ina summons case, entitling each party to adduce 
‘evidence. [р. 178, col. 2.] 

The final order in proceeding under section 
145 ought ta declare the party in whose favour 
the Magistrate finds possession to be 
and to direct that that party shall continue 
in possession of the property until evicted there- 
from in due course of law, forbidding all dis. 
turbance of such possession until such eviction, A 
mere warning to the opposite party not to interfere 
with the possession of the party in whose favour 
the order is made is not sufficient. [p. 178, col, 2.] 

Application against the order of the Sub. 
Divisional Magistrate, Hajipur. 

Mr, Jadubans Sahay, for the Petitioner, 

Mr. Rat T. N, Sahay, for the Opposite 
Party. 


JUDGMENT,—The Rule must be made 
absolute. The action of the Magistrate 
im the present case is illegal from start to 
finish, 

Upon the application of the lst party, 
dated the 9th September 1920, the Magistrate 
referred the matter to one Mr. Blake of 
Ohatwara Fastory, and on receipt of hia 
report he drew up a proeseding under sestion 
145 of the Code of Oriminal Proeedure. In 
the proseeding he simply states: 
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“Whereas it appears that a dispute 
likely to oause a breach of the peace exists, 
eto. 

He does not diselose the souree of his 
information as to there being a dispute 
likely to oause а breach of the pease. A 
proseeding under seotion 145 of the Code 
gan only be drawn up when the Magistrate is 

satisfied from the Police report or other 
information that a dispnte likely to sause a 
breash of the pence exists,” 


The Magistrate is bound to set forth the 
grounds of his satisfaation of the existence 
of danger of a breash of the peace, He has 
not done so in the present oase, nor was 
there any material before him on the point. 
There was no Polise report. Mr. Blake’s 
report to him' does not toush this point, 
but only deals with the possession of the 
eontending parties. The Magistrate did not 
&equire any jurisdistion either to institute 
the proseeding or on the .basis of suoh а 
proseeding to declare the possession of the 
first party under elause (4) of seetion 145, 
This is settled by authorities and is elear 
from sestion 145 itself. Ib is too late now 
for the Magistrate to ignore it. 


It may be mentioned that the evidence of 
witnesses recorded by him on the spot is oon- 
spieuouely: silent upon the aforesaid point. 
On the 13th of November, the date fixed for 
the hearing of the case, the Magistrate 
recorded the following order :— 

" First party absent. Sesond party present. 
Proceeding diasaharged as there is no im- 
mediate apprehension of a breach of the 
peace,” 

The above order was passed upon the 
application of the second party, stating that 
neither there was a Poliee report, nor did the 
report of Mr. Blake diselose any danger to 
a breach of the pease, The order passed by 
the Magistrate was, therefore, one under 
clause (5) of seation 145, whioh requires 
the Magistrate, on_being satisfied that no 
dispute likely to oause a breach of the pease 
exists, to oeansel the order passed under 
elause (1) of the section, inasmuch as the 
effeat of an order under sub-seation (5) is that 
the further proceeding is onve for all dropped. 
The Magistrate is not sompetent to revive 
the proceeding, but ean only take astion to 
start a fresh procseding upon fresh materials 
under clause (1) of „the section, This has 
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baen conslusively shown by this Court iu the 
exse of. Deonandan Singh у. Ramajodhya Singh 
(1) and by the Caleutta High Oourt in the 
eases of Tarini Charan  Ohowdhury v, Amulya 
Ratan Roy (2) and Parbati Oharam Roy v. 
Sajiad Ahmad Ohowdhury (8). It may also 
bs mentioned that the order of the 18th 
November reviving the prooeeding was passed 
behind the bask of the second party, which 
the Magistrate had по right to do. The 
Magistrate, in his explanation, says that : 

“it was unsafe to allow the matter to 
remain undecided, since murder had frequent- 
ly been committed over similar disputes in 
the same Р, S. jurisdiation whish is inhabited 
by turbulent gowalas,” 

The general state of affairs in that Poliae 
Station cannot justify the order of the 
Magistrate in the present ease, There must 
be spesifis materials before him as to the 
existense of a dispute as is contemplated in 
elause (1) of seation 145 with кр! to the 
land in question. 

Again, the Magistrate fixed the 18th of 
Desember for deciding the dispute, On the 
llth December he obanged it to the 19th 
Desember. On the 19th Desember- he went 
to the locality and none of the parties ex- 
amined witnesses on their behalf; but the 
Court picked out six witnesses from a srowd 
and desided the ease upon their evidence, 
_ These witnesses are said to be Court witnesses, 
Their evidense is recorded on one page and 
'eonsists of a line or two in the ease of eash 
in the general way: 

“Darbari Mahton son of Dasain is in 
“possession of the land on whiah the Oourt ia 
sitting." 

. The Court bas not, therefore, desided upon 
the evidence addused by the parties in the 
ease, but has desided upon its own investi- 
gation into the case, a prosedura admissible 
in the good old days of Harun-ul Rashid but 
is nob justified by the prosednre in vogue 
in the present sentury. The Magistrate in 
his explanation justifies the өхітаогдіпвгу 
prosedure adopted by him on the ground that 
the preseeding before him “was а summary 
one and was disposed of sammarily " 

arid that the enquiry he was holding was ‘not 
a looal enquiry but a summary looal trial.” 


(1) 41 Ind. Cas. 189; 2 P. L. W. 26; 18 Cr. L J. 
763. 
i2) 20 0, £67; 10 Ind. Deo, (к. s.) 583. 
(8) 35 0. 350; 12 О, W, N, 007; 7 Or. І.І, 401. 
*. 
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In this the Magistrate has orred, inasmuah 
as the erquiry сЁ ‘a proeeeding under вевіїоц 
145 should be by the prosedure laid down for 
а summons вава, as is obvious from eluuse (3) 
of seation 145: vide Dhabari Mian v, Gorakh 
Prasad (4). The nature of the enquiry is 
elearly indicated in clause (4) of the section 
which exempts only the right of the parties 
from being dealt with, bub so far as the 
possession is eonoerned, the enquiry is to be 
as full as that of a summons oase, entitling 
eaoh party to addusa evidenos, The Magis- 
trate has prastioally shut out the first party 
from giving evidence in the sase. He has 
deoided the matter solely upon the raault of 
his local investigation, whether it be called 
“losal summary trial" or losal inspeotion. 
There hae, therefore, been an error of 
jurisdistion in the trial of the ease; vide 
Ram Sahat Singh v. Dwarka Singh (5). 

Coming to the final order in the ease, the 
order is defestive and is not in a&scordanoe 
with olause (6) of sestion 145. The Magis- 


trate soneludes his order simply by saying: 


'Warn opposite party not to interfere with 
the possession of the first party in any way." 

His order ought to have been to deslare 
the party in whose favour hó finds possesaion 
to continue to bs in possession of the property 
until evisted therefrom in due eourse of law 
and forbidding all disturbance of such. pos- 
session until вов eviction. The order of 
eosts passed Бу him has oontravened the 
requirements of section 148, olause (3), of the 
Code of Criminal Prosedure: vide Jhaman 
Mahton v. Thakuri Malton (6). The eost is 
allowed only for witnesses or Pleader’s fee, 
whioh must be spesified in the order relating 
to sosts. It has been shown sonclusively, as 
is stated at the outset of this judgment, that 
the order of the Magistrate is bad from start 
to finish, It is accordingly set aside. 

If there be any danger to a breaeh of the 
peace, the Magistrate will be at liberty to 


‘take proper action under the Code of Orimi- 


nal Prosedure, 
Ruls made absolute, 


(4) 46 Ind. Сав, 617; 6 P. L. W. 108; 19 Cr. L. Т. 
741. 

(8) 61 Tnd. Cas, 712; 1 P. L. Т. 509; 22 Or, L, J. 494. 

-6) 57 Ind, Cas, 449; 1 P. L, T, 369; 21 Or. L, J. 
25; 2 U. P. L, R, (Pat) 192. 


Vel, LXIÍ] 
BUDRU ABIR t, EMPEROR, 


CALCUTTA HIGH OOURT. 
Ortminat Revision No, 678 оғ 1920, 
July 26,1920, 

Present : —Mr. Justiae Richardson 

and Mr, Justice Greaves. 
BUDHU AHIR --Acousyp—PETITIONER 
versus 


EMPEROR-— Opposite Party. 
Criminal Procedure Code (Act V of 1898), s. 118 
—Substantial person, whether unfit to stand as surety 
merely because he was once punished for a criminal 
offence, 


The fact that a proposed surety has on one 
oecassion offended against the law and been pun- 
ished for an offence under the Indian Penal Ооде, 
does not of itself render suck person for ever 
afterwards unfit to be surety for а party who is 
required to give security for good behaviour. 


Emperor v. Raghunath Singh, 26 A, 180; A. W. N. 
(1903) 220, approved, 

Rule against an order of the Presidensy 
Magistrate, Calautta. | 

Mr, К.Амтке1апй Babu Bir Bhusan Dutt, for 
‘the Petitioner. 

. Mr, Ashraf Ali, for the Crown, 

JUDGMBENT.— The petitioner in this oase 
was direeted under seetion 118, Uode of 
Criminal Prosedure, to exeente а Копа for 
his good behaviour for а sum of Rs, 200 
with one surety for a like ашол In 
вош; Паове with that order, the pc'itioner 
tendered as his surety his brother .n-law, 
Bireawar Ahir, From the report whish the 
Polise submitted, it would appear that this 
brother-in law is a substantial peraon, He had, 
however, been sonvisted, how long previously 
wedo notknow, of an offence under section 323, 
Indian Penal Code, and sentensed to rigorous 
imprisonment for two weeks, On the strength 
of the Police report the learned Magistrate 
made anorder thata better surety was to be 
found. The petitioner then tendered another 
surety, who wasa Muhammadan; and this surety 
seems to have been rejected on the ground 
that he wonld.have no control at all over the 
petitioner, Now while we recogniza that the 
question whether а surety should be assepted 
or not is primarily a question for the діявге- 
tion of the Magistrate, in this sase in our 
opinion the learned Magistrate asted unreason- 
ably in not aesepting the petitioner’s brother- 
in-law. We have no desire to lay down any 
rigid rule in such cases but the mere faet that 
the proposed surety had been sonvisted of 
such an offence as assault does not appear to 
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us in fhe oiraumstanoees of the oase before us, 
Suffisient to justify the Magistrate in soming 
to the eonelusion that he would not be а 
proper surety. In support of the view we 
take we may refer to the вазе of Emperor v. 
Raghunath Singh (1), where it was said by Sir 
John Stanley, О. J., that “the faot that a 
proposed surety has on one ossasion cffanded 
against the law and been punished for an 
offence under the Indian Penal Code, does not 
of itself render sush person for ever after- 
wards unfit to be surety for a party who is 
required to give seourity for good behaviour." 
The Rule із accordingly made absolute and 
the surety tendered by the petitioner in the 
person of hia brother in-law will be acsepted. 


Rule made absolute, 
(1) 26 A, 189; A. ҮҮ. М. (1908) 220, 





PATNA HIGH OOURT, 
Criminal Revision No. 3 or 1921. 
February 21, 1921. 

Present: —Mr. Justice Jwala Prasad, 
MISRI CHAUDHU RY AND OTHERS— 
PETITIONERS 
versus 
NARSINGH PRASAD TEWARI— 
OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), s, 147 
—-Order directing parties to appear before another 
Magistrate, legality of. ^ 

Section 147 of the Criminal Procedure Code 
requires thats Magistrate drawing up а proceed- 
ing under the section shall direct the parties to 
appear before himself. An order directing the 
parties to appear before another Magistrate is 
illegal and vitiates the proceedings. [p. 180, col. 1.] 

Revision. 

Messrs, S. P. Varma and Hareshwar 
Prasad, for the Petitioners. 

Mr. G. О. Pal, for the Opposite Party, 

JUDGMENT.—This is an application 
against the order of the Magistrate under 
gestion 147 of the Oode of Criminal Pro- 
сейпге, dated the 22nd November 1920, 

Three objeotions have been raised to the 
validity of the order: (1) that the proseeding 
drawn upin the oase was illegal and did not 
confer any jurisdiction upon the Deputy 
Magistrate who desided the oase, (2) that 
the proceeding was vague and sontravened 
the requirement of* seetion 147 and as sush 
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was illegal, irregular and without jurisdio- 
tion, and (3) that the order of the Magistrate 
is vague, illegal and insonsistent with his own 
finding, 

As to the first, the proceeding waa 
drawn up by the Sab Divisonal Magistrate 
diresting the parties to "appear before Syed 
Mohammad Yakub on the 28th August 
1920," i : 

Section 147 as well as seetion 145 of the 
Code clearly requires that the Magistrate 
drawing up the proseeding shall require the 
parties concerned “to attend his Court,” 

It was, therefore, illegal for the Баб: 
Divisional Magistrate to direat the parties 
to sppear before another Magistrate, Mr. 
Mohammad Yakub. The order is, therefore, 
against the elear direstion in’ the Code and 
cannot be eured by any irregularity (ste). Mr. 
Pal replies to this by siting the ease of Gurudos 
Nag v. Gagunendra Nath Tagore (1) where it was 
held thata prosseding under section 145 is a 
oriminal oase and a Migistrate has power to 
transfer it under sestions 192 and 523 of the 
Code of Criminal Prosedura. It was farther 
held that the transfer, even if invalid, was 
sured by ввеїоп 529, slause (f). The ruling 
has no application іцазтизћ, as the Sub. 
Divisional Magistrate did not transfer the 
ease expressly or by impliaation to Mr. Yakub, 

The second and the third grounds may be 
taken up together, They are also substantial, 
inasmush as the prosseding stated that a 
dispute existed conserning the right of use 
of water from a danr, passage of water, salled 
Digani Danr, bearing No. 625, which flaws 
from the Barno river and passes through 
Neyamatpur Behma within the local limits of 
my jurisdiction,” 

From the jadgment of the Court below it is 
olear that the Digani Пап” No. 626 belongs ex» 


elüeively to the sasond party and Behna Дат" 


No. 776 belongs to the first party. The Daha 
Danr of the first party runs north of the 
Digaui Danr of the sesond party. The first 
party has another danr south of No. 626, 
whioh runs along Nos, 923 and 611, It meets 
the second party’s danr No, 626 at а particular 
point. Tbo first party elaims to take the 
waters of his dawrs Nos. 983 and 611 through 
the danr of the 2nd party Nos, 626 
into his danr No, 776, It is not disputed 


(1) 2 0, L, J. 614; 8 Cr, L. Y, 88. 
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that the water in No, 626 belongà exolusively 
to the second party. The dispute between the 
parties was not, therefore, clearly set out in 
the prooseding. The. result was obviously 
prejudicial inasmuoh as, although the Magis- 
trate held that the first party had no right in 
the main danr No, 626 of the second party, 
yet he passed the order that “the first party 
shall continue to take the water passing 
through No. 626 into No, 776," 

The order of the Magistrate must, there- 
fore, be set aside. If the Magistrate thioka 
that there is still danger of a breash of the 
peaoe, һа will take proper astion under the 


law. 
ii Rule made absolute, 


GALOUTTA HIGH COURT. 
OntutNAL Reviston No. 730 or 1920, 
е November 29, 1920. 
Present i—Mr., Justisa Beashoroft and 
` Mr. Justice Ghosh. | 
RANADA RANJAN BHATTACHARJEE 
i ~— PETITIONER 
VOTES 
BHARAT CHANDRA SAHA AND OTHERE: 
_—Орровіте Parry, 

Criminal Procedure Code (Act V of 1898), в. 145, 
aub-ss, (1), (B) —Order under sub-s. (1), when liable 
to be cancelled —Absence of finding of Magistrate that 
there is likelihood of breach of peace, whether goes to 
root of his jurisdiction—High Courts non-interfers 
ence, 


Unless a party to a proceeding under section 
145 of the Code of Oriminal Procedure is in a 
position to show to the Magistrate that there is 
no likelihood of a breach of the peace, an order 
made under sub-section (у of that section cannot 
be set aside, Гр. 181, col. 1. . 

The mere absence of a finding by the Magistrate 
that there is likelihood of a breach of the peace 
does not go tothe root of his jurisdiction and ia 
not in itself sufficient, to invoke interference by 
the High Court. [p. 181, eol. 1.] 

Oriminalrevision against an order of the 
District Judge, Tippera, dated the 12th» June 
1920, affirming that of the Deputy Magistrate, 
First Class, Brahmanbaria, dated the 23rd 


April 1920, 
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Babu Priya Nath Dutt, for the Petitioner. 

Babu Panchanan Ghose for Babu Gopal 
Ohunder Das, for the Opposite Party. 

JUDGMENT.—This Rule was issued at 
the inatanse of the first party in а proseed- 
ing under seetion 145, Oriminal Prosedure 
Code. The Rule was issued on the sesond 
ground inthe petition, whish was as follows: 
For that having regard to the admission of 
both parties that there was no likelihood 
of a breach of the pease, the learned Magis- 
trate ought to have enquired into and de. 
sided that point first and the subsequent pro- 
eeading was without jurisdiation. Under seo- 
tion 145 the Magistrate has jurisdistion to take 
proceedings if he is satisfied from the  Poliee 
report or other information that a dispute 
likely to sause a breach of the peace exists, 
Then it is open to either of the parties under 
snb section (5) of seation 145 to show that 
no suoh dispute ‘exists or has existed. If a 
party suecseds in doing that, the Magistrate 
must aancel his order, but subjeat to that 
cancellation the order of the Magistrate 
under sub.seetion (1) shall be final, The 
effest of this is that unless a party is in a 
position to show to the Magistrate that there 
: ів no likelihood of a breach of the pease, the 
Magistrate’s order under sub-section (1) 
stands. Therefore, it follows that the mere 
absense of a finding by the Magistrate that 


there is likelihood of a breach of the pease 


does not go to the root of his jarisdistion and 
is not in itself suffisient for our interferenee 
with his order. Here ‘sll that has happened 
is that both parties denied that there was like- 
lihood of а breash of the pease, Ехрегіепвз 
unfortunately shows that where proseedings 
are stopped on such an allegation by the 
parties, the result may be serious and often 
is the breaking of heads, The Rule is dig- 
charged, 
Rule discharged. 
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PATNA HIGH COURT. 
Orroit Cover, Оотгаск. 
Caimivat Revision No. 13 or 1920, 
January 15, 1921, 

Present: —Mr. Justice Jwala Prasad and 
Mr. Justise Ross, 
MAYADHAR MAHANTY AND OTHERB 
— PETITIONERS 
versus 
DANARDAN KUND-—Oerostir£ Party, 


Practice—Criminal cage —- Prosecution case false in 
material particulars —Conviction, legality of—Appeal 
—Appellate Court, whether can convict, оп charge of 
which accused had no notices 


Where a prosecution case is disbelieved in 
essential particulars, itis not safe to convict the 
accused on the residue of the evidence that may be. 
acceptable. Гр. 182, col. 1.] 

An accused person should not be convicted by 
an Appellate Court ofa charge of which he had 
no notice and which he was not called upon to 
answer in the Trial Court, [p. 182, col. 1.] 

Revision. 

Mr. B. №. Das, for the Petitionsre. 

JUDGMENT, 

Jwata Prasan, J.—It is not neeessary to 
give in full detail the fasts of the sase. They 
have been fully stated by the Trial Court, 
Suffice it to say that the somplainant’s oase 
was that on assount of some insident that 
happened on the morning of the day of 
oasurrenece, the two ascused waylaid him 
while he was returning with some bundle 
of ntensila on his head. The aosused Maya- 
dhar came up to him and addressed him 
saying why he had insulted Sriram, а 
relation of his, that morning. The som- 
plainant denied the eharge, when Mayadhar 
saught hold of his chaddar at his nask 
and pulled him to the path. He bent 
down and the load of utensils on his head 
fell down onthe path. The two aseused 
then earried away one utensil each ont of 
those that were in the bandle. 

The Magistrate eharged the accused with 
an offence of theft of the utensils under 
seotion 379 of the Indian Penal Code and 
he ultimately sonvioted them of it, 

On appeal, the learned Sessions Judge 
disbelieved the somplainant’s story as to 
the theft of utensils, holding that it was 
highly improbable and that it was not proved 
by the bsst evidenee available, inasmueh 
as none of the neighbours were ealled to 
testify to the oosurrense and the two witnesses 
examined were not named in the first 

. 
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information. Aecordingly, he acquitted the 
accused cf the charge of theft, of whioh 
they were sonvisted by the Magistrate. 
He has very rightly observed that his 
finding that the prosesution story aa to 
theft is not reliable “sertainly throws a 
sonsiderakle doubt upon the entire oase.” 
Notwithstanding that, he oonverted the 
conviction for theft under seetion 879, Indian 
Penal Code, into one of assault under seotion 
352, Indian Penal Code. In this, the learned 
Judge has contravened the following prinai- 
ples: (1) that when the prosecution case is 
diskelieved:in essential particulars, it is 
not safe to sonviot the assused on the residue 
of the evidence that may be ‘aeseptable; (2) 
3hat the accueced should not be convioted by 
the Appellate Court of a oharge of which 
they had no notice and which they were not 
ealled upon to answer in the Trial Court. 

The aforesaid prinsiples have been enun- 
ciated more than onoe by almost аЙ the 
Courts of India. It is needless to quote 
all the authorities, The oases of Raghu 
Singh v. Emperor (1), Fhatali Singh v, Em- 
peror (2), Mahomed Hossain v, Emperor 
(3) are, in my opinion, sufficient autho- 
rities for the aforesaid prinsiples, 

Coming to the merits of the oase, the 
learned Sessions Judge was entirely wrong 
in convicting the aecused of assault, Neither 
the informant, nor the two witnesses, Ohinta. 
mani and Dasa, upon whose testimony 
the learned Sessiong Judge has based the 
eonvietion, diselose anything like what 
may be oalled an assault on the eomplainant. 
The statement of fasts referred to in the 
earlier part of tbe jndgment wil show 
that the complainant was simply oaught 
hold of by the aseuted and the bundle of 
utensils fell down, There is nothing to 
show that it was intended to eause any 
assault and tbe object was olearly to 
sommit theft; and if the story as to theft 
is disbelieved, there is nothing left in the 
.ваве for the proseontion, upon which the 
acoused sould be convicted. 


The result is that the application is 
allowed, the Rule is made absolute, the 
eonvietion of and centenee passed upon the 


(1) 56 Ind, Cas. 592; 1 Р. L. Т. 221; 21 Cr. 1. Т. 496. 

(2) 47 Ind, Cas, 73, 6 P. І. W. 157; (19.8) Pat. 288; 
19 Cr. L. J. S77. 

(3) 22 Ind. Cas. 768; 41 О. 743; 16 Cr. L. J. 199; 
18 О, W. М. 1247, 
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accused are set aside and the fine, if paid, 
must be refunded. 
Ross, J.—1 agree. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Oxtuinas Revision No. 1201 or 1920, 
Marok 3, 1921. 

Fresent : —Mr. Justice Teunon and 
Mr. Justice Ghose. 

POOHAT RAI AND OTHERS— ÁCOUSED— 
PETITIONERS 
versus 
EMPHROR—Obppostre Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
118—Thana Village Crime Note Book, entries in, 
evidentiary value of—Evidence of approver—Correbora- 
tion, 


Entries in the Thana Village Crime Note Book 
are in themselves no evidence to support an order 
under section 118 of the Code of Oriminal Procedure, 


The relationship of a person with another bound 
down under section 118, Criminal Procedure Code, 
is in itself no sufficient corroboration of an ap- 
prover’s evidence against the former in а proceed- 
ing under section 110 of the Code of Criminal 
Procedure. 

Revision. 

FAOTS appear from the judgment. 

Babu Bankim Ohandra Mukherjee, for the 
Petitioners.— The learned Magistrate was 
wrong in regarding the entries in the Thana 
Note Book as evidence. The Thana Note 
Book was not admissible in evidenes under 
апу provision of law. Farther, evidense of 
asmooiation is not evidenee of assosiation for 
orime. The evidenee of Gayaram should 
not have been relied on in the absense of 
corroboration. I specially press the ease of 
the last three acensed, as there is no aorrobo- 
ration of Gayaram’s evidense so far as they 
are вопвегпей. 

Mr. Ashraf Ali, for the Crown.— There ‘is 
evidence, though I admit there is pancity of 
evidenee. 

JUDGMENT,—In this ease the five peti- 
tioners with whom we are now аоовегпей 
have been required, under the provisions of 
seotion 118, Criminal Prosedure, to exeaute 
bonds in sertain amounts for their good 
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behaviour for the period of one year in eaeh 
case, Ав regards two of the five, Poabai aud 
Sriram Ra‘, we are of opinion that the evi- 
dence in each of those two enses is во віепё 
and strong. No doubt the Magistrate was 
in error in thinking that entries made in the 
book spoken of as the Thana Village Crime 
Note Book аге in themselves evidenes. But 
disregarding that, the other evidence suffi. 
eiently sorroborates the evidenee of the appro- 
ver, Gayaram’s, who implicates these two 
petitioners as partisipatora in dasoities. 

As regards the other three, Makhan Rai, 
Ratan Rai and Keshab Rai, they are all 
young men, Their relationship with one or 
other of the other persons bound down 
appears to have been taken by the Magistrato 
as Buffieient sorroboration of Gayaram’s evi. 
denee, Не himself speeka of the ‘pansity or 
poverty of other evidenae. We do not think 
that this relationship is in itself euffisient 
corroboration of the approver’s evidences аз 
against these three. Weare unable to hold 
in the ones of these three that the evidense 
of Gayaram has been sufficiently sorroborat- 
ed. 

As regards Poahai and Sriram Rai, we 
ascordingly discharge this Rule, As regards 
the other three, Makhan Rai, Ratan Rai and 
Keshab Rai, we diseharge the order of 
the Magistrate requiring them to furnish 
seeurity and direst that, if in eustody, they be 
now cet at liberty. 

Order accordingly. 


р 


MADRAS HIGH COURT. 
Crixixau Revision Cases Nos, 654 то 657 
or 1919, 

(Oriminat Revision Perrrioxs Nos. 560 
1o 563 or 1919.) 

December 18, 1919. 
Present : Sir Abdur Rabim, KT., 
Offieiating Chief Justiae, and 
Mr. Justice Spencer, 

In re VELAYUDHA MUDALI ann organs 


—Acousep— PETITIONERS, 

Madras City Police Act (IH of 1888), з. 76— 
License, breach of conditions of, by servants of licensee 
—Licensee, whether liable to conviction, 


* 
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Under section 73 of the Madras City Police Àot, 
a licensee under the Act is alone liable to con- 
viction for a breach of the conditions of the 


"license, even though the breach was committed 


by his servants. Proceedings under the section 
cannot be had against the agent or servant of the 
licensee, [р. 185, col. 1.] 


Petitions under sestions 435 ard 439 of the 
Oode of Oriminal Prosedure, 1898, praying 
the High Courtto revise the jadgmenta cf 
the Court of the Presidensy Magistrate, 
George Town, Madras, in Calendar Cases Nos. 
14035, 14035A, 14036 and 14037 of 1919, 

Mr. Е. Г. Thornton, for the Petitioners, 

The Publie Proseautor, fca the Crown, 

ORDER 

Авров Raurv, Окко. О, J.— One Velayuda 
Mudali had licensed premises for sale of 
arraok and mutton in this town and he and his 
servants have been found by the Presideney 
Magistrate, in the four oases that are before 
us, guilty of having kept open the arraekshop 
after 8 P, M. and also of sarrying on the 
business of sala of vegetables and mutton 
after the same hour. Weare asked to say in 
Criminal Revision Case No. 654 of 1919 that 
the arraok shop waa not open after 8 p. м.; but 
the fasta found by the Magistrate are that 
the Inspestor of Poliae noticed a large srowd 
in front of the shop and that when he went 
in that direstion, somebody gave the alarm 
and people began to disperse and some aix or 
seven men walked out of the verandah into 
the street; the street door was locked, and D.W. 
No. ?, one of ihe emrleyees of the lisensee, 
was watohing at the door. He (the Inspestor) 
went in and found 13 persons consealing 
themselves in the terrase of the house and five 
or six more in tbe latrine, When he entered, 
lights were switehed off. Upon these fasts 
it seems to me to be olear that the shop was 
kept срэп, The mere faot that it purported 
to be elosed wovll not make any difference 
while а man wes kept at the door to open it for 
any customer to oome in. It would be keeping 
the sbop open within the meaning of thé law, 
во long as members of the publie had aasess 
to the shcp, The Presideney Magistrate 
found tke ascused guilty of the aharges of 
keeping open the arrask shop and of eon. 
dueting sales after 8 P. w, Whether the 
condueting of the sales after 8 P, м, by itself 
may ke an offenee or not, the keeping open of 
ihe shop ia an offence, being in breaah of the 
license granted by the Polise, I do not, 
therefore, see any reason for saying that 
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б offense sharged had not been made 
‘out. ' ' 

. Similarly as regards the breach of the 
eondition with respest to the shop for selling 
mutton, the Magistrate found that mutton 
“was kept for sale in the same premises 
where the arrack is sold, and do not think 
that-we ean interfere in revision with tlat 
finding, NM | 

. These being the fasts, two questions were 
argued before us, that, under яевіїоп 76 
of the City Poliee Ast, the holder of the 
license вов] not be oonvieted if, as a matter 
of fast, he was not in the premises when the 
offense was committed, that ia to say, when 
the shop was kept open for selling mutton 
or when mutton was exposed for sale after 
the fixed hour; and that only his servants 
who were in sharge of the premises at the 
time sould be convieted under that sestion. 
"The seation undoubtedly is most unhappily 
worded and it ia very diffioull to construe it, 
lt says: " for any breach of ару of the condi- 
tions of в license granted under this Aot, the 
offenders shall be liable on convietion to fine 
not exeeeding one hundred rupees, and such 
fine- may be reeovered from the person 
licensed notwithstanding that sush breach 
may have been owing to the default or eare. 
lessness of his servant or agent in charge of 
the shop or place. Any person во oonvieted 
shall also be liable to the forfeiture of hia 
lieense at the diseretion of the Commia- 
sioner.” The Aet previous to this Aet 
(Act III of 1868) was УІ of 1867 and the 
seotion of the old Ast aorresponding to 
geation 76 of the present Act was 29, That 
section was in these words: “a breach of any 
of the conditions оѓ а license granted under 
the last preceding chapter shall he punishable 
by fine not exceeding one hundred rupees, and 
gush fine shall be resovered from .the person 
lieenszed notwithstanding that such breach may 
have been owing to the default or aare. 
lessness of the servant or other person in 
charge of the shop or place of sale. Any 
person во eonvieted shall also be liable to 
the forfeiture of his lisense at the disere. 
tion of the Magistrate or of the Commissioner 
of Police." 

16 would seem that under section 29 of the 
old Ast only the lieense-holder was liable 
to be eonvicted ard that the fine was to be 
recovered from him. It may he that it was not 
. nesessary to provide that the fiae waa to bg 
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resovered from him although the breaeh was 
caused by the default or carelessness of the 
servants. Butitis not to be necessarily infer- 
red, therefore, that any person other than the 
licensee could be рговвейей against under 
this seotion. The last sentence strongly 
suggests the  sonstruetion that only the 
lioense.holder was the person aimed at, 
because the sestion speaks of the person 
so convicted being also liable to the for- 
feiture of his license, It eannot be said 
that the servant or agent of a license- 
holder has any license to forfeit, In 
gestion 76 of the present Ast the language 
is different in two respostes. First of all the 
word ‘offenders’ is used, and instead of 
saying that the fine shall be resovered as in 
section 29 of the old Act, it says that the 
fine may be recovered from the persons 
licensed, As regards the first, it may be point- 
ed out that here, as in seotion 29 of the old Act, 
the last sentenee speaks of "any person so 
sonyicted " and does not use the plural and 
by saying that the fine may be resovered 
instead of “shall be resovered, ” as in seetion 
29 of the previous Ast, the Legislature eannot 
be said necessarily to have implied that 
persons other than the holder of tha lisensa 
sould be eonvisted under sestion 76. ` If it 
was the intention of the Legislature to depart 
in this respect from what was previously the 
law, it might be oxpeoted that it would have 
made its meaning elear. We must further 
remember that what is punishable under the 
Polise Ast is the breash of the conditions of 
the lisense, whish would really be а breash of 
a sontraet with the licensing authority. The 
lieense is granted to the lisense-holder and 
it is he that is  reponsible for the 
observanee of tbe e«onditions of the lisense, 
The lisense-holder often, if not invariably, 
sarries on business through the ageney of 
servants or agents but it is he (the lisense. 
holder) that undertakes to conform to the 
sonditions of the license. 

We are referred to всейоп 64 cf the 
Abkari Aet of 1886, which was enacted two 
years prior to the Polise Aet of 18:8 with 
whish we аге now dealing. That seetion 
expressly makes the holder of the lisense as 
well as the agent or servant who actually 
eommitted a breash of the conditions of a 
license punishable, and seetion 55 whieh is 
referred to in вевіїоп 64 also elearly proseeds 
on the same basis, But we sannot presume, 
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therefore, that the.Legislature in enasting 
seotion 76 of the Polios Ast intended to 
proseed on the same lines as sastion 64 of the 
Abkari Aot, On the other hand, the infer- 
enee should be the reverse. 

There is another diffisulty in holding that 
under seation 76 both the holder of tha 
lisense and his agents and servants may ba 
eonvieted and: punished, for it is easy to 
imagine sasos in- whieh the distribution of 


fines among the licensees and the servants ог ` 


agents engaged by him іп the buai- 
ness would give rise to sonsiderable diffeul. 
tios. 

On the whole the proper interpretation 
of section 76 wonld appear to be that only 
the license-holder is liable to punishment 
for breash of the sonditions of a license. 
The result is that I.would uphold the eon. 
vietion and sentenses in Oriminal Revision 
Cases Nos. 654 and 656 of 1919 and set 
aside the sonvistion and sentences in Criminal 
Revision Cases Nos, 655 and 657 of 1919, 
The fines, if paid, in the latter oases will be 
refunded, 

Spencer, J.—! agree with my learned 
brother that there is evidense upon which the 
"Presidensy Magistrate in these eases was 
entitled to come to the eonelusion that the 
arrack shop was kept open and that business 
was being done in the mutton shcp after the 
elosing hours, and, therefore, asting as a Court 


of Revision, же should not interfere with the . 


finding of guilty on the evidenes. On the 
question of law I am also in agreement. In 
my opinion if a shop is kept open after a 
prohibited .hour by a liaensee or by persons 
under his eontrol and if he has'a. number of 
servants, there is nevertheless only one 
breach of the eovenant in the license, and, 
therefore, it would be unreasonable if both 
the lisensee and all his servanta were to ba 
eonvisted and separately fined ав if each had 
committed a separate offense. The diffisulty 
in applying sestion 76 of the City Polias Aet 
.has arisen out of the use of ths - word 
offenders’ in the plaral in the seation, but the 
sestion кова on to provide that the fine (in 
the singular) may be resovered from the 
person lisensed and it also provides that any 
person (in the singular) so sonvisted should be 
Hable to the forfeiture of his liesnse.” Аз 
my learned brother has pointed out, as there is 
no license issued to the servant it eannot be 
said that he would be liable to the forfeiture 
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of his lieense. This is an indieation that 
it was in the sontemplation of the Legisature 
that only the liaensee should be tried for the 
offenes of breaking his lisense. Seation 29 
of the previous Ast of 18 7 also sonfirms 
this impression. It sapeaka of the breaeh 
being puvishabls, not of any particular 
.person being liable to be punished, and it 
provides that the fine should be reoovered 
from the person lieensed, notwithstanding 
that the default was due to the aet of the 
servant or other person in | eharge. 
Where the Legislature intends to provide for 
one or more persons being punished for a 
single offence under thia Act, it provides in 
elear terms for that being done. See seg. 
tions 71,72 and 45, For instanee, under 
section 45 the owner of a sommon gaming 
honse and his assistants are made liable to, 
be punished separately. Similarly in the 
Abkari Aet (Madras Aet I of 1886), the 
holder of в license is deelared by sestion 
64 to be punishable for such breashes of 
.the lieense as are mentioned in seation 55 
as wellas the aetual offender, if the aetual 
offender is in his employ and he faila to 
prove that he has done his best to avoid any 
breach of his license, К 

I agree with my learned brother that the 
convictions should be upheld in Criminal 
Revision Cases Nos. 654 and 656 and 
reversed in the other eases and that the 
fines in Nos, 655 and 657should be refunded. 

М, б, Р. 

Order accordingly. 


PATNA HIGH COURT, 
Ortminat MiscELLANEOUS Oasu No. 64 
. or 1920. 
September 30, 1920, 

Present :—Mr, Justice Jwala Prasad. 
Musammat PHULESHRA KUER— 
PETITIONER 
versus 
EMPEROR—Oppoaits Parry, 

Criminal case, stay of, pending decision of same 
issue in civil suit, desirability of. 

Where the accused denied the execution of a 
sale-deed before a Sub-Registrar, and on appeal 
the District Белене. registered the deed and 
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ordered prosecution of the executant under section 
82 (a! of the Registration Act, whereupon, ‘she 
instituted a suit in the Civil Court fora declara- 
tion that the sale-deed was a forged one, and 
moved the High Court for stay of the criminal 
proceedings : EMO 

Held, (1) that the isgue in the civil suit being sub- 
stantially the same as in the criminal case, and 
there being no chance that the evidence might, by 
lapse of time, become stale or unobtainable, tbe 
criminal case ought to be. stayed ponding the 
decision of the civil suit, as otherwise there was a 
danger of а manifest and irreparable injustice 
being done to the aconsed, in the event of her 
conviction by the Criminal Соц, even though 
she ultimately sucoeeded in the civil suit;  [p. 187, 
col, 1. е 

iu Mahto v, Emperor, 87 Ind. Сав, 477; 20 O.W N. 
1116;18 Ог, L. J. 126, relied upon. 

. Goberdhone Pramanick v. Iswar Chunder Pramanick, 
Б О. W. N. 44, Ram Charan Singh v. King-Emperor, 6 
С. L. J. 233; Б Or, L. J. 199, followed, 


(2) that in such a case the hearing of the civil, 


suit should be expedited. [p. 187, col. 1.] 
Khobhart Rai v.^ Bhagwat Rai, 41 Ind. Cas, 147; 1 
P, L. W. 798; 18. Cr. L. J. 771, followed. 


‘Application for stay of criminal prosesution 
of the petitioner. 

Mr. Sambhu Saran, for the Petitioner, 

JUDGMENT.—This is an applisation for 
the stay of sriminal proseention of the petition. 
er, Musammat PhulesbraKuer, pending in the 
Court of the Sub- Divisional Offiser of Оћарга, 


The prosecution was direated by the District - 


Registrar under sestion 82 (а) of the Regis- 
tration Aot in reapeat of the following state. 
ment made by her: 


“I exeanted no sale-deed in favour of Ram. 


Ohhabila Singh, 1 never told Ram Pershad 
Singh to sign any sale-deed. I never made 
‘any mark on ару sale.deed, This mark 
shown to me in Exhibit 1 was not made by 
me," ` 

The sale-deed referred to above is raid 
to have been exeeuted by the petitioner in 
favour of Ram Chhabila Singh on the 8th 
July 1919, Ram OCbhhabila Singh applied to; 
the Sub Registrar for the regisiration of the 
document. The petitioner did not appsar 
and the Sub Registrar refused to register the 
deed. ' 

On appealto the District Registrar by 
Ram Ohhabila Singh, the petitioner denied 
having executed the document per her state. 
‘ment quoted above and stated that she had 
already executed a sale deed in respeet of 
the property in question on the llth August 
1919 in favour of Nagina Prasad ard Nand 
Lal By bis order of thé 16th June 1920, 
the Distriet Registrar ordered the registra. 
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tion of the dosament and dirceted the prose- 
eution of the petitioner under seation 82 (a) 
of tha Registration Aot. 

On-the 29th June ›920 the petitioner;fled" 
asuitin the Court of the Munsif praying 
foradeelaration that the sale-deed in ques. 
tion of the 8th July was a forged document 
and that it had never been written ; and 
exeeuted by her and she had absolately no 
knowledge of it. 3 

The Munsif sent a letter to the Sub- 
Divisional Offiser requesting him to.stay the 
institation of the oriminal proseeding, on the 
ground that the quastion bafore both tha 
Courts was identisal, namely, whether the 
sale-deed was exeanted by tha Musammai or 
not. The Sub-Divisional Offiser, however, 
on the 7th August summoned the’ petitioner 
and by his order of the 20:h August refused 
to stay the proseedings upon the letter of 
the Munsif and adjourned: the ease till the, 
4th September pending the disposal of the 
application to this Court. In the case of 


. Debi Mahto v. Emperor (1) where an order 


for prosesution under sestions 193 and 209, 
“Indian Penal Code, was made in respect of 
an applieation for the grant of a sussession 
oertifisate, thia Court stayed, the prosecution 
pending the disposal of the appeal in this 
Court fromthe order of the District Judge 
of Saran, refusing the grant of a certificate, 
It was pointed out that it would be anomalons 
-if the civil appeal in this Court were deoid- 
ed in favour of the applicant and at the 
same time in the eoriminal proceedings he 
had suffered rigorous imprisonment for hav- 
ing mads an application for the grant of a 
sussession sertifisate before the Judge and 
that 16 would be still more anomalous to 
prejudge the issue in the civil appeal by 
holding that there was no ehanose of its 
suseess. The followirg oases are direstly 
applieable to the present oase: Goberdkone 
Pramanick v. Iswar Chundsr Pramanick (2), 
Ram Oharan Singh v. King- Emgeror (8). In 
both there oases, as in the present sase, 
the doeument was held to have been executed 
andthe alleged exeontant was dirested to 
be prorecuted under sestion 89 (a) of the 
Ragiatration Ast, Then a aivil suit was 


(1) 87 Ind. Cas. 477; 200, W. №, 1116; 18° Cr L. 
J. 125. | 


(2) 6 0. W. N. 44, 
(3) 5 0. 1, J, 233; 6 Cr. L 1:199, · г 
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brooght by the exesutant for a declaration 
that the doonment was genuine. The eri. 
minal prosecution was stayed, pending the 
desibion of the Civil Court, and the aforesaid 
anomaly pointed out by this Court in Debi 
Mahto’s case (1) was substantially given as a 
reason for the stay. 

The only pessible ground upon whieh the 
візу of. the oriminal proseeution oould be 
refused is that the evidence might by lapse 
of time beeome stale or unobtainable; but 
there is no room for this apprebension, inas- 
much as the evidence as to the exeeution or 
otherwise of the dosument in question by the 
Musammot will be eollested in the civil suit. 
In the event of the dosument being héld to 
be forged, the proseaution, started soon after 
the девівіоп of the Munsif, will not be, in any 
way, prejudiced. Onthe other hand, there 
is а danger of a manifest and irreparable 
injustiee being done to the Musammat if she 
susseecs in the Civil Court and in the mean- 
time she suffers the sentenee that may be 
imposed upon her by the Crimiral Court in 
the event of her conviaetion. 

I would, therefore, direst that the proceed. 
ings in the Criminal Court be stayed, pending 
the disposal of the eivil suit in the Court of 
the Munsif at Saran and that the Munsif be 
requested by в separate letter to dispose of 
the Title Suit No. 142 of 1:20 pending 
in his Court as expeditiously as possible. 
This was done in the ease of Xhobhart Rai v. 
Bhagwat Roi (4), in whieh the oriminal 
proseeution was stayed and the Munsif of 
Gopalgunj in the District of Saran was 
direoted to expedite disposal of the osse. 


Proceedings stayed, 
(4) 41 Ind. Cas. 147; ! P. L. W. 798; 18 Cr. L, 
J 


* 





CALOUTTA HIGH COURT, 
Oximinat АрркАт, No, 3 cr 1920, 
November £6, 1990. 
Present:i—Bir Lanselot Sanderson, Kr, 
Chief Justice, and Justise Sir Asutosh 
Mookerjee, Кт, 
SUPBRINTENDENT ax» REMEM. 
BRANOER or LEGAL AFFAIRS— 
APPELLANT 
versus 
KAJAL HOALADAR—Accusep— 
RESPONDENT, 

Bengal Tenancy Act (VIII of 1585), s. 191— Dis. 


traint order, legality of—-Disobedience of order of 
aitachment made in pursuance of distraint order—~ 
Penal Code (Act XLV of 1860), вв, 148, 424, 


An order of distraint, under section 121 of the 
Bengal Tenancy Act, made оп the ?nd December 
in respect of rent payable bya raiyat on the lat 
December, is not an illegal order. Where, therefore, 
in pursuance of such order, the raiyat’s crops are 
attached, and notwithstanding such attachment 
and the protest of the attaching officer, he goes 
upon the land and cuts the crops, he renders 
himself liable to prosecution under sections 143 
and 474, Penal Code, for acting in contravention 
of the attachment made in pursuance of the distraing 
order, Гр. 188, col, 2.] 


Appeal against an order of the Sab Divi. 


sional Magistrate, Bhola, dated the 30:h 
June 1920. 


Me. Ashraf Alt (Deputy Legal Remem- 
braneer)and Baba Surendra Nath Guha, for 
the Appellant, 

Babu Suresh Ohandra Taluqdar for Moulvi 
А. К. Faglul Ние, for the Respondent. 


JUDGMENT, 

Sanperson, О, J.— This isthe appeal by the 
Government from an order made by the Sub- 
Divisional Magistrate of Bhola. The respond. 
ent was eharged with offenses under sestions 
143 and 424 of the Indian Penal Code. 
Shortly stated, the gist of the charge was 
that the respondent had out some paddy 
after the peor, an officer of the Conrt, 
had attashed it in pursuance of an order 
whieh was made onthe 2nd Desember 1919, 
The rent which was alleged to be payable, 
and in respest of whieh. the order of-distraint 
bad been made, aesording to the fasts whieh 
have been placed before ue, was payable 
on the 15th of Agrahayan 1326 (whieh oorres- 
ponds to the Ist of Desember 1919). Oonse. 
quently, on the 16th Agrabayan 1326 (the 
2nd of December) the rent was in arrear— 
that ia elear from seation 54 (3) of the 
Bengal Tenaney Act, whish provides as 
follows; "Any instalment or part of an 
instalment of rent not duly paid at or before 
the time when it falls due shall be deemed 
an arrear.” The order for distraint was . 
made under sestion 121 of the Bengal 
Tenaney Aet, whioh provides ав follows: 

"Where an arrear-of rent is due to the 
landlord of a raiyat ог under-ratyai and 
has nof been due for more than a year, 
and no sesurity has been aecopted therefor 
by the landlord, the landlord may, in addition 
to any other remedy to whioh he is entitled 
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by law, present an application to the Civil 
Court requesting the Court to recover the 
arrear by distraining, while in the possession 
of the eultivator, (а) any srops or other pro- 
dusta of the earth standing or ungathered on 
the holding..." 

The order for distraint was made on the 
2nd Desember 1919 under that  seation. 
The peon attached the drops on the holding 
on the 4th Desember, and it was alleged 
that thereafter the respondenf, inspite of the 
protest of the peon, had gone on the land 
and had ent the srops. Consequently the 
sharge to whioh I have already referred 
was presented against the respondent, The 
learned Sub-Divisional Magistrate has not 
expressed any opinion as to the fasts or 
the merits of the ease, but he has disposed 
of it on & point of law which was taken 
by the learned Pleader who was appearing 
on behalf of the respondent, and he has 
based his desision upon a ruling of thia 
Court in Sheobarat Singh v. Nawrangdeo 
Narain Singh a). The ground of his desi- 
sion is stated in this way: “A dietraint order 
under this seetion (that is sestion 121) is 
legal only for rent of the holding for the 
year preceding the eurrent year, In this 
ease the rent was due in the year 1325 
B, S, and the distraint order was aleo 
passed in the same year.” That ruling of 
the learned Вар. Divisional Magistrate seems 
‘to be direetly contrary to the provisicns of 
seotion 121 and, with regard to the oase to 
whieh the learned Sub- Divisicnal Magistrate 
has referred, it seems to me that it is no 
authority for the proposition whieh the 
Sub Divisional Magietrate has enunsiated 
and which I bave just read. 
tion seems to me to be based upon a 
passage at page 867, In that oase the 
landlord bad distrained not only for rent 
but also fordamages: and, this Court held 
that the distraint was bad, amongst other 
reasons, on  aeeount of the fact that it 
was a distraint for damages. Then tbe 
learned Judges said: “Het (the landlord) 
was only entitled to distrain for the rent of 
the holding in the preseding agrienltural 
year (not for the rent of the 'surrent year,’ 
as the Distriot Judge sayr, but for the 
rent of the holding for the year preseding 
the surrent year) and, under elanee (4) 


(1) 28 O, 864, 
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to seation 122 he was also entitled to 
distrain for the interest due upon that 
amount, if he shose to elaim any.” “As І 
understand that passage, the learned Judges 
were referring to the partioular faats of that 
case. Apparently the rent in respeet of 
whieh the landlord was entitled to: distrain 
had been described by the Distriet Jüdge 
as rent for the ourrent year, whioh in the 
opinion of the learned Judges on the facta 
of that onse was a mistake and. ought 
to: have been deseribed as rent of 
the holding in the preeeding agrieultural 
year, There is no'hing in that oase to show 
that ‘the rent for the preseding agricultural 
year hed besome due more than в yery before 
the order of attachment was made: and, as 
I understand the oase, it is not an authority 
for the proposition whieh has been stated 
by the learned Sub Divisional Magistrate. 
In my judgment, therefore, the. desision is 
wrong and must be set aside. .The appeal 
must be allowed and the ease must go back 
to the Бар. Divisional Magistrate for adjudi- 
sation upon the merita of the ease. 
Mookzz7z£, J.—I agree. 
Appeal allowed, 
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LOWER BURMA OHIEF COURT, 
OngixisAL Reviston No 159A or 1920, 
June 25, 1920. 

Present -—Mr, Justice Maung Kin, 
EMPEROR— Apericayt 
versus 

РҮП ZIN—Responpent, : 

Criminal Procedure Code (Act V of 1€93), ss. „110 
(£), 117—Desperate and dangerous character, proof 
of —Evidence of general repute, whether admissible. 

A provision of Jaw which is an exception to 
ihe general rules of evidence, must be applied only 
to the cases to which it is confined by the Legis- 
lature, [p. 189, col, 1.] 

Evidence of general repute is only admissible 
under section 117 of thé Criminal Procedure Code 
to prove that а person is a habitual offender under 
section 110 of the Code, but not to prove a 
charge under clause (f; of that section of bein 
в desperate and dangerous character,, [p. 189, edt 1. 

Criminal Revision. 

JUDGMENT,— This is a oase in whioh 
the aecused was eharged with being a 
desperate acd dangerous character under 
section 110 (f) of the Criminal Prosedure 
Code, In such а case avidenoo of general 
repute ia not admissible io prove the ebarge, 
ps held by Sankaran Nair, J., in Muthy 
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Pillai v, Mmperor (1), Tho learned Judge 
remarked: "The only remaining evidence 
is of general repute and hearsay and such 
evidence is only admissible under seotion 
-:117 to prove that. a person is а habitual 
offender under section 110, but not to 
prove a sharge under gestion 110,  elause 
(f), of being a desperate and dangerous 
character, * * * * I am alearly of opinion 
that where & person is solely sharged under 
clause (f), evidense of general repute is 
not admissible, as a provision of law, 
whioh is an exception to the general rules of 
evidense, must be only applied to the enses 
io whieh it ia aonfined by the Legislature.” 
Kalai Haldar v, Emperor (2) and Wahid 
Alt Khan v. Empsror (8) were sited by the 
learned Judge as supporting his view. In 
those oases it was laid down that а charge 
of the kind under consideration sannot be 
proved by evidense of general repute, 
. but must be proved by definite evidsnse. 
In the present oasa there is по direst 
evidense of the faot that the aesused was 
"so desperate and dangerous as to render 
his being at large without security hasardous 
to the sommunity." The witnesses, who 
are all village headmen, say (1) that they 
heard that the assused was  suspeeted in 
` *eonneotion with (a) a daeoity whieh was 
jsommitted some three years ago, and (b) 
the abduction of а woman, and (2) that 
they heard that the aoesused assosiated with: 
certain persons whom they galled bad 
characters. Obviously the evidenee is all 
hearsay, and does nof some np even to 
evidense of repute. The order against the 
petitioner sannot be sustained and is, there- 
fore, set aside. 
Order set aside. 
(1) 8 Ind. Cas. 493; 34 М, 266; 8 M. І, Т, 817; 
(1911) 1 M, W. N. 34; 21 M, L, J. 488; 11 Cr. L J, 668, 


(2) 29 О. 779. 
(3) 11 C. W, N. 789; 6 Or: D. J. 1. 





PATNA HIGH COURT. 
Criminat Revision No, 475 or 19920. 
November £, 1920. 

Present: —Mr. Justiee Jwala Prasad. 
KADIR AND O0T4ERS— Ассовир 
— PETITIONERS 
versus 


EMPEROR-—O»rogimE Parry. 
Criminal Procedure Code (Act V of 1898), s. 845 
—Penal Code (Act XLV of 1860), эз, 842, 848— 
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Complaint under s, 849 — Áccused by mistake sum- 
moned under s, 8489— Withdrawal from prosecution, 
application for, validity of. 


A complaint as well as the statement on oath 
of the complainant disclosed the commission of an 
offence punishable under section 842 of the 
Penal Code, but by mistake the accused was 
summoned under section 343 of that Code, The 
complainant subsequently filed an application with. 
drawing’from the prosecution, but the application was 
refused on the ground that as the accused had 
been summoned under section 343 of the Penal 
Code, the complainant had no right to with- 
draw : 

Held, that the fact that the accused had by 
mistake been summoned under section 843 of the 
Penal Code did not deprive the complainant of his 
right to withdraw from the prosecution, and that all 
proceedings had subsequent to the filing of the 
application of withdrawal were illegal. 

Appeal againstan order of the Sessions 
Judge, Gaya, dated the 15th Saptember 1920. 

Mr. Akbari, for the  Petbitionera. 

JODGMENT.—The Rule must be made 
absolate. The somplaint as well as the state- 
ment on oath disslosed at the highest an 
offenoa under seotion 347, Indian Penal 
Code. In the petition of complaint sestion 
341 only was mentioned. ‘Both these ses- 
tions are sompoundable under sestion 345 
of the Code of Oriminal Prosedure, 

The somplainant filed an application on 


the 28th July withdrawing from the pro. 


seeution. This applisation was refused, 
apparently besause the Magistrate was of 
opinion that the sompleinant had no right 
to withraw inasmuch as tha asoused was 
summoned under sestion 343, Indian Penal 
Oode, It is aonseded by the Magistrate 
that section 348 mentioned in the summons 
was а pure mistake. 

The learned Sessions Judge has shown 
that the detention of the eomplainant was 
not for а period of three days whieh is 
essential for a osonvietion under sestion 
343, Indian Penal Oode, and asoordingly 
he upheld the oonvistion under sestion 
849, The fast that by oversight seation 
843, whioh isnot sompoundable, was men: 
tioned in tbe summons, does not take 
away the right of the oomplainant to 
withdraw from the prosecution. The 
offense from the beginning in tho complaint 
petition, statement of the eomplainant on 
oath and iu the evidenee throughout was 
under section 342, Indian Penal Code, whieh 
is eompoundable under sestion 345 of the 
Criminal Proeedure Code. After the appli- 
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sation of the 28th July withdrawing from the 
prosecution, the further trial was illegal, 
The trial is, therefore, vitiated, and the 
eonvistion of ‘the accused is without 
jurisdiction, - 

The sonviotion of and the sentence passed 
on the petitioner are aosordingly set aside 
And he is set at liberty, | 
Oonviction set aside, 


CALOUTTA HIGH COURT, 
sOntminaL Revision No, 720 or 1920, 
: November 30, 1920. 
. Present :— Sir Laneelot Sanderson, KT, 
Qhief Justise,.and Justiae Sir Asutosh 
-..  Meokerjee Кт. 
PRAYAG SINGH-—PerT.TIONER 
: versus ` 
Mrs. MORGAN—Opposire Parry, 
Penal Code. (Act XLV of 1860), ss, 441, 448— 
House trespass—Complaint by owner of Һоиве— 
Annoyance caused to tenant—Conviction, whether legal 
=" Any person in possession,” meaning of, 


. The owner of a tenanted house filed a complaint 
against the ncoused under section 448'of Ње Penal 
Code. It was established that the accused, with 
intent to annoy the tenant, entered a room in his 
ocoupation and did,in fact, cause him annoyance, 


and was accordingly convicted. In revision to, 


the High Court, it was objected thatthe conviction 
ought’ to be set aside because the house owner 
was the complainant, and not the tenant; the person 
to whom annoyance-was caused: ` 

' — Held, that, inasmuch as the expression “any 
person in possession” in section #41 of the Penal 
Code did not mean only "a complainant in posses- 
sion”, the fact that the house owner and not the 
tenant was, in this case, the complainant, did not 
vitiate the conviction, [р. 191, ool. 2; p. 192, col. 1.] 
. Criminal revision against an order of 
the Additional Distriet Magistrate, 24. 
Pergannas, dated the 3lat May 1540, affirm. 
ing. that of 
Barrackpur, dated the 26th April 1920, 

Babu Montndra Kumar Bose for Moulvi 
Wahed Hossain, for the Petitioner. 

Babu Monmohkan Bose, for the Opposite 
Party. 

JUDGMENT, 

Sanpersoy; О. J.—This was a Rule oalling 
upon the District Magistrate of the 24. 
Pergannas to show oause why the боп- 
vietion of the petitioner and the sentense 
passed upon him.should not be ‘set aside, 
or why sueh other order should not be 
made as to this. Court might seem fit and 
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proper. The eharge against the petitioner 
was that Һе оп the l4th of February 1920 
eommitted house-trespass by entering the 
room of Charitra Singb, in order to sause 
annoyance to the said Oharitra Singh by 
taking away Lalia Dasadin, and thereby 
eommitted an offense punishable under 
section 443 of the Indian Penal Code and 
within the oognizance of the Court of the 
Magistrate at — Barraokpur. The charge 
was investigated by the learned Magistrate, 


.Mr. Haris Chandra Sarkar, and he aonviat- 


ed the petitioner under section 44°, Indian 
Penal Oode, and sentenced him to pay a 
fine of Hs, 30, in default to ore month's 
rigorous imprisonment, 

The material fasta whieh it is necessary 
for me to state are as follows: “Mrs, 
Morgan was the eomplainant in this. ease 
and she appears to be а house-owner in 
Tettagarh, where she has her own dwelling 
house as well as sertain tenanted houses, . 
Oharitra, who is named in the charge, was 
a tenant in one of the rooms in one of 
her tenanted houses, and this Charitra had 
been living with a woman named  Lalia 
Dasadin; and, on the date in question, it 
is alleged that the petitioner, together with 
others, had broken tbrough the wall of the. 
tenanted house, while Oharitra was having 
his bath, and that he succeeded in“ taking 
away the woman ont of thehouse. There 
into 
the house was done with the objeot of 
annoying Oharitra—that is not disputed by 
the learned Vakil who appearsin support 
of this Rule— and, it further appears that 
the property in question was entered upon 
by the petitioner, such property being in 
possession of another, namely, Charitra, with 
intent, as I have already said, to annoy 
Charitra who was in possession. Therefore, 
the eharge, as laid, was а good charge; 
and, the eonviotión was a proper convio- 
tion upon the facts of the ease. But the 
learned Vakil has taken the. objestion that 
inasmueh as Mre., Morgan was the aom. 
plainant and Charitra was not the oom- 
plainànt, the oonvietion ought to be set 
aside, That is the sole point for our 
decision, . 

The learned Vakil, relied upon а case, 
Ohandt Pershad v, Hvons (1), and the passage 


(1) 22 0. 123; 11 Ind, Deo, (х. в.) 83,- 
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on whieh he principally ‘relied їз at page 
180; whieh is as follows: “the broad 
question we have to consider is whether, 
upon the fasts as stated, the offenses of 
house trespass, as defined in section 442, 
Penal Code, has been committed by Chandi 
Pershad ‘against Mr. Evans. We say against 
Mr. Evans, because the offenee, if any was 
sommitted, was not one for  whieh the 
Commissioners sould proseeute and conld 
throw the expenses on the rates under 
seotion 352 of the Munisipal Ast, but was 
an offense against the oomplainant, Mr, 
Evans alone, whish he sould himself вот. 
pound for any satisfaction, pesuniary ог 
otherwise, made to himself, under sestion 
845 of the Prosedure Code. Whether the 
eharge is made under section 441 or section 
442, the prosesution must prove that the 
property trespassed upon was at the time 
in the possession of a complainant who 
sould compound the offense under section 
845 of the Code, and, as this is the oase, 
we think the eharge must fail, even if 
there were no other reason, on the ground 
that the somplainant’s own statement, so 
far from showing that the room was in 
his possession, shows that if was not, but 
that he was merely sitting in it with 
other persons at the invitation and with 
the sonsent of the person, whoever he may 
be, as to whioh we know nothing, who is 
іп possession of the room, in the well. 
underatood sense that he is the person to 
whom the right to immediate possession 
belongs." The learned Vakil relied upon 
that passage as showing that inasmuoh as 
Charitra Singh was the only person who 
sould have eompounded this offenes and 
inasmuch as Charitra Singh was not the 
eomplainant, therefore, tha sonvietion ought 
to be set aside. In my judgment, the 
passage is not an authority for that pro- 
position. J think the learned Judges in 
the passage, whieh I have quoted, were 
emphasizing the point that Mr. Hvans, 
who was in fact the somplainant in that 
ease, was not a person who sould som- 
pound tbe offence, beeause he was not in 
possession. And, my reading of that judg- 
ment is sonfirmed by the oase of Imperatria 
v. Keshavlal (2). whish was drawn to my atten- 
tion by my learned brother, because in that 


(2) 21 B. 588; 11 Ind. Dec, (к. s.) 359, 
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ease, the ease of Ohand: Pershad v, Esans 
(1) was cited and, it was held that the 
words "any peraon in possession " in eestion 
441 did not mean only "a oomplainant 
in possession," there being no authority for 
taking the offences of misshief and oriminal 
trespass ont of the general rule whioh allows 
апу person to eomplain of a oriminal ast. 
Mr. Justioe Jardine who delivered the "judg. 
mont said this (at page 533): "Mr. Robsrtson 
contended that the only person having 4 
right to somplain of oriminal traspass is 
the person in possession or the person 
injured, and oited Reference in the cise of 
Kalinath Nag  Ohowdhury (8) and 
Ohandi Pershad v, Evans (1), We do 
not think it ean be sontended that the 
Isarned Judges meant to say that in seation 
44l of the Penal Oode the words ‘any 
person in possession’ mean only ‘a oomplain- 
ant in possession Nor is that sonsteue- 
tion supported by lswar Ohandra Karmakar 
v. Sital Das Mitier (4).” I agree with the 
eanolusion at whish the learned Judges of 
the Bombay High Oourt arrived; and, for 
the reasons I have mentiozed I am of opinion 
that the aontention that thia sonvistion ought 
to bə set aside merely on the ground that 
Mrs. Morgan was the complainantand Charitra 
Singh was nof, ought to be nsasded to. 

Consequently, in my judgment, this Rale 
must be disoharged. . 

Mooxassez, J.—I agree that this Rule 
must bs dissharged, The petitioner has 
invoked the authority of the desision in 
Ohandt Pershad v. Evans (1). In that ease 
a rate-psyer had filed a petition against an 
assessment, whieh was dismissed in his 
&bsenos, He thereupon entered a room where 
a Committee of the Munisipal Coinmissionerg 
were-seated hearing and desiding petitions 
in assessment matters. His objeot osten- 
sibly was to present а petition for the reyi. 
sion of his assessment. The Chairman of the 
Committee ordered him to leave the room; on 
bis refusal to do 80, he was turned ont; and, 
outside the room, in the corridor, he addressed 
the arowd complaining that no justiae was to 
be had from the Committee. The substanse of 
the desision was that in these eireumstanses 
ihe rate. “payer had committed no offence, 
This sase is not an authority for the proposi. 
tion that a prosesution under sestion 448, 

: (8) 9 W. В. Or, 1. 

(4) 8 B. L, В, App. 62; 97 W, В. Or, 4T. 
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Indian-Penal Code, ean be instituted only by 
the person in possession. I agree with the 
view taken in the oase of Imperatria ү, 
Keshavlal (2), namely, that “any person in 
possession " in sestion 441 does not mean 
only the "eomplainant in possession.” 1 
eannot find any authority for taking the 
offenses of mischief and trespass out of the 
genéral rule whieh allows any person to 
eomplain of a oriminal aet ; and, as was point- 
ed out by the learned Judges of the Bombay 
High Court, the desision in Iswar Chandra 
Karmakar v, Sttal Das Mitter (4) does not 
support the contrary view. In this connee- 
tion, reference may be made to judgment in 
Ganesh Narayan Sathe, In re (5), where it 
was pointed out that as a general rule any 
person having knowledge of the eommission 
of an offence’ may set the law in motion 
by!a complaint, even though he is not a 
person interested in or affeeted by the- 
offence. The exoeptions to this rule, of which 
sections 195 to 198 were examples, were ex- 
ceptions created by Statute; there was noth- 
ing in the Criminal Proeedure Code to 
show an intention to sonfine prosesutions to 
the persons direetly injured. As was pointed 
in Imperatriz v. Keshavlal (2), the alleged 
eriminal aot may injure either the person in 
actual poesession or the person in eonstrustive 
possession or both; for instanoe, it may. 
injure the tenant, or his landlord or both, 
and in suah oirsumstanaes 16. is impossible 
to hold that the proseeution ean bo instituted 
by the one and not by the other, 

` Rule discharged, 

(5) 13 B. 600; 7 Ind, Deo. (м. ж.) 397. 
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ALLAHABAD HIGH COURT, 
Onimina Revision No.797 or 1920, 
. Mareh 5, 1921, 
Present :— Mr. Juetioe Stuart, 
DAMARUHAC- APPLICANT 
. tersus 
EMPHROR-—-Orrosrre Parry, 
Criminal Procedure Code (dot V of 1898), 
Chs. XVIII, XXI— Warrant-case, conversion of, into 
case triable by Court of Session—Cross-ewamination, 
right ef—Procedwwe, Е 


Where, after hearing the evidence in а warrant- 
case in accordance with the procedure prescribed 
by the Criminal Procedure Code for: the trial of 
such cases, the Magistrate is of opinien that а 
prima facie oase is madg out of an offence triable 
by a Court of Session, and the proeeedings are 


E 
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converted accordingly, the accused has a right 
to have the’ witnesses recalled for cross-examina- 
tion, more especially where the accused reserved 
his right of cross-examination till after the framing 
of the charge in the trial as а warrant-cage 


Criminal revision from an order of the 
Sessions Judge, Oawnpore, dated the 17th 
November 1$20. 

Mr, A. P. Dube, for the Applicant. 

Mr. В. Malcomson, Assistant Government 
Advocate, for the Grown. 

JUDGMENT,—Damaraha was prosecuted 
by the Polise on the allegation that he had 
committed an offense punishable under 
sections 325 and 326 of the Indian Penal 
Code, These being offences triable by a First 
Olass Magistrate as warrant oases, the pro. 
eedure adopted was that laid down under 
Chapter XXI, Aet V of 1898, Under the 
provisions of sestion 255 the acensed doces 
not require to oross-examine the witnesses 
for the prosecution until the sharge has been 
framed, The Trying Magistrate oame to the 
sonelusion after hearing the evidenee that 
& prima facie case was made out under 
seation 307 of the Indian Penal Code, That 
offence is triable not by a Magistrate but by 
the Court of Session. He, therefore, converted 
the proseedingsinto an enquiry into а easa trie 
able by the Court of Session. Chapter XVIIL 
‘of Aot V of 1898 then applied. Under the 
provisions of that Chapter the aesused' must 
eross.examine aa each witness is salled or 
not eross.examine at all -Besause the 
aseused had ‘not eross-examined, the Magis. 
trate took the view that he had no right to 
have the witnesses reealled for 6ross-examina- 
lion. The Magistrate has submitted а candid 
explanation in whieh he states that this was 
his view. In the partieular ciroumstanees of 
this ease the aesused has been prejudiaed, 
lffrom the very beginning he had known 
that he muet orogs-examine at onge beoanse 
the prosedure was under Chapter XVIII, ha 
would have no grievanes, but Һе! not know 
that fact until the eharge was framed, In 
the eireumstanses the proseedings must be 
quashed, I return the resord to the Distriet 
Magistrate of Cawnpore with the direetion 
that Damareha be pnt upon his trial before 
a Magistrate other than Mr. Lynch on a 
sharge under seotion 307, in order that an 
enquiry may be made into the oase under the 
provisions of Chapter XVIII, Aet V of 1898, 


Record returned, 
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SANTONA ROY €, ADVOCATE-GENERAL OF BENAGL. 


r OALCUTTA HIGH OOURT. 
APPEAL FROM OararsAL Drogen No, 45 
or 1919. 
: February 26, 1920. 
Present :— Sir Asutosh Mookerjee, Kx, 
‘Aoting Chief Justise, and Justice Sir Ernest 


7 Fletcher, Kr, 
: SANTONA ROY—PLAINTIFF—À PPELLANT 
versus 


Tur ADVOCATE.GENERAL or BENGAL 
— DEFENDANT — RESPONDZNT. 


Trust-deed—Gift to charities—Condition not fulfilled 
~~ Gift, whether operative, 


A. executed a trust-deed of his entire property, 
with a view to pay off his debts, and to make 
arrangements for the proper management of his 
properties, for the support and maintenance of 
himself and family, and for the payment of 
charities: the deed provided that the trusts were 
io be performed “out of the rents, issues, profits 
‘and income of the properties,” and, inter alia, 
contained the following clause :—-“After the liquida- 
tion and payment of the said debts, to spend the 
sum of Вв, 500 per month for such medical and 
educational charities within the Zemindaries of the 
settlor as shall, with the approval of the settlor, appear 
just to the trustees.” The trustees, with the concur- 
rence of A., sold the whole of the settled properties 
and discharged his debts, leaving a substantial balance 
in the handsof ‘the trustees, A. having in the mean- 
while died, his widow ‘instituted the present pro- 
ceedings with a view to obtain the directions of the 
Court on the question whether the provision for 
the payment to charities was operative : 

Heid, that in the events which happened the 
trust- in favour of medical and educatioual charities 
was invalid and inoperativo.[p. 198, col. 2; p. 197, col, 
2. 


"Where a charitable gift is made upon a con. 
dition precedent, the gift fails if the condition is 
not satisfied; [p. 195, col. 2.] 

Appeal against a desree of Mr. Justice 
Rankin, dated the 28th January, 1919. 


Messrs. L; P. Pugh and B. К, Ghose, for the 
Appellant, 


Mr. О, О, Hemfry, for the Advooato- General, 
Bengal, 

Mr. H. D. Bose, for the guardian ad litem 
“ thé infant Respondent. 


А JUDGMENT. 

. Mooxersex, „Aora. C. J,—This appeal is 
direoted against the deorea in. a suit on 
во Originating Sammons whioh was taken 
out for- the determination of questions 
arising under a deed of settlement. On 
the’ 14th Marah 1913, the deed was exe. 
suted by ‚опе Siuptasanna Ray who, 
along with ‘his brother, Upendranarayan 


13 


‘joint properties had resulted 


"estate. 
‘beoame heavily indebted, 


‘him and his 


' sesgond partition, was 


. are inasourately desoribed as 


Ray, jointly held and possessed extensive 
estates in different distrists of Bengal. 
Disputes had arisen between the two 
brothers and & suit for partition of the 
in а desree 
on the 2nd February 1911. Suprasanna, 
however, failed to obtain possession of the 
properties awarded to him, and instituted 
& second enit for resovery of his allot- 
ment or for a fresh partition of the entire 
The result was that Suprasanna 
and the affairs 
of his estate were ina state of great mis- 
management, In these oireumstanses, he 
executed the trust deed under considera- 
tion, with a view to pay off his debts, 
and to make arrangements for the proper 
management of his properties, for the 
‘support and maintenanee of himself and his 
family, and for the payment of charities 
which had been observed and paid by 
father. Two trustees, who 
were to receive a remuneration of Hs. 100 
a month eash, were appointed, and the 
estate allotted to him in the first partition 
suit, or what might be allotted on the 
vested in them. 
The trustees were empowered amongst other 
things to take possession, бо resover all 
dues, and, from time to time, if and 
when they thought fit, "to borrow money 
and to ‘sell, exchange, surrender, give up, 
mortgage, charge, pledge or dispose of 
the properties" conveyed to them оѓ any 
‘of them ог any portion thereof, These 
“trusts,” but 
are really powers" conferred оп the 
‘truatees to enable them to carry out the 
frusts.- effectively. In the seventh  elause, 
the trusts whioh were to be perfornied "out 
‘of the rents, issues, profits and income of 
the properties " were enumerated in the 
following order: 

(1) To pay the litigation expenses ; 

(2) To pay the management sharges : 

(5) To ‘pay the interest on sesured 
debts ;. 

(4) To pay the interest on  unseeured 
debts: ; 

(5) To pay Rs. 200 a month to the 
settlor for personal expenses and Rs. 350 
a month to kis wife ‘for household ex. 
penses—-these sums to be raised to Rs, 250 
and Rs, 500 respeatively, after half the 
debts had been diseharged ; 
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(6) To apply the balanee, if .any, to 
the liquidation of debts specified in one 
of the sehedules or proved to the satisfas- 
tion of tho trustees : 

(7) (a) To expend, after the liquidation 
of all the debts, "the sum of Rs. 500 
per month for such medieal and eduoational 
charities within the Zemindari of the settlor 
as shall, with the approval of the settlor, 
appear just to the trustees, ” 

(b) To pay Rs, 500 per month to the 
wife of the settlor for household expenses ; 
and 

(c) To pay the balance to the settlor, 

The seventh olause further contained a 
provision that, on thə death of the wife 
of the settlor during bis . lifetime, the 
amount made payable to her would beaome 
payable to the settlor himself until he re- 
married, when it would besome payable to the 
newly married wife, 

The eighth elauso laid down thet, after 
the liquidation of the debts, properties 
yielding an insome of Rs, 1,000a month 
would be transferred to the settlor absolutely 
subjeat to the sondition that if any of 
the properties were sold, the 
the properties to be so sonveyed would be 
redused proportionately. 


The ninth clause provided that, 
after liquidation of debts, or, after the 
death , of thé ве ог, whishever event 


might happen last, the trustees would 
transfer the residue of the properties to 
the wife absolutely, "subjest nevertheless 
to the payment of Hs, 500 per month for 
the eharities hereinbefore mentioned and 
also subject to the transfer to the settlor 
and his. heirs sontemplated in elause 8," 
On the Ist April 1915 the trustees, by 
a deed tä which the settlor and his wife were 
parties, gold the whole of thesettled properties 
to his brother and so-parsener for а son. 
sideration of five and-a-half lass of rupees, 
The debts were dissharged and the net 
valne of the balance left was about two 
and-a-half laos of rupees. The settlor died 
on the 10th August 1918, leaving his 
widow, one son and two daughters. On 
the 25th November 1918 the widow 
instituted the present proceedings against 
the trustees, with a view to obtain the 
direetions of the Court upon six matters, The 
two trustees as also the shildren (who were 
infants) and the Advoeate- General of Bengal 


* 


ineome of: 


were joined as parties: defendants. The 
sbief question in sontroyersy was, whether 
the provision for payment of Rs. 500 a 
month to oharities was operative, and 


the Advoeate.General was made a party 
with a view to enable him to support 
the validity of the obarity. Mr. Justiee 


Rankin has pronounced in favour of the 
sharity, though “ not without considerable 
hesitation.” Tho plaintiff has appealed to 
this Court, and the only person joined as 
respondent is the Advooate-General, inas« 
mush as the only question raised by her 
in the appeal relates to the validity of 
the charitable trust. The trustees have 
not been joined as respondents, apparently 
for the reason that with their soneurrenesé 
and at the request of the plaintiff, they, 
have been relieved of their duties. The 
children also were not joined as parties 
to the appeal, but, at the hearing, Counsel 
appeared for their guardian ad litem and 
supported the attack on the charitable 
trust made by their mother. In our 
opinion, the trustees as also the infants 
should have bsen joined as parties to 
the appeal; but in tha view we take, 
it is- possible for us to deside the question 
in issue, though the trustees are not re- 
presented hefore us. 

To determine the true sonstrustion of 
the deed of settlement, it is useful to 
remember that regard must .be had to 
the objest and whole ssope of the instru. 
ment, judged, if nesessary, by referense to the 
surrounding sireumstanses. As was remarked 
by Page Wood, V. О., in Attorney-General v. 
Powis (Earl of) (1), in construing а deed, the 
Court has а right to look to all the cireum. 
stances which the donor had before him at 
the time, such sireumatances бо be proved not 
by extrinsie evidense but by evidense afforded 
by the instrument itself. Again, as Lord 
Chelmsford, L. O., observed in Monypenny v. 
Monypenny (2), referring to  Sheppard's 
Touchstone, in the sonstruetion of all parta 
of all kinds of deeds, amongst the ,rules 
to be universally observed, is one “ that 
the eonstruation be made upon the entire 
deed and that one part of it doth help 
to expound another, and that every word, 


(1) (1868) Кал, 186; 101 R. Е. 571; 2 Uq. R, 566; 2 
W. R. 140, 60 E. R. 72. 

(2) (1859) 8 De G. & J. 672; 121 В. В. 238; 44 И, 
R. 1389, 
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if it may be, may take effeot and none be 
“rejected. " Lord Wateon indieated the same 
view when he said that the deed must -be 


read as а whole in order to ascertain the 


true meaning of its ‘several olauses [per Lord 
Davey, in North Eastern. Ry. Oc. v. Hastings 
(3)]. If we bear these prineiples in mind, 
we oannot hold in fayour of the alleged 
ebaritable trust, merely upon the oontents 
of the ninth alauso whioh eontemplates a 

transfer of the residue, after the liquida- 
tion of the debts, to the wife of the settlor 
ворјевё to the payment of Rs, 500 per 
month for the eharities. Indeed, the olause 
refers to the charities as “hereinbefore 
mentioned." Consequently we must refer 
back to the seventh elause, where provision 
is first made for the oharitable trust in 
these terms : 

"After the liquidation and payment of 
the said debts, to spend the sum of Hs, 500 
per month for such mediaal and educational 
charities within the Zemindaries of the 
settlor as shall with the approval of the 
settlor, appear just to the trustees.” 


This alause leaves no room for doubt 
that the cettlor intended that his debts 
Should be discharged ‘out of the ineome, 
-&nd after they had been liquidated in that 
manner, the sharitable trust would some 
into operation, the expenditure in that behalf 
to be ineurred from the insome of the 
estate: The trust was further subject to 
two conditions, namely, first, that the 
charities were to be carried out within the 
Zomindaries of the settlor, and, sesondly, 
that the sharities were to be selested by 
the trustees and approved by the settlor 
himself, The events whioh have happened 
have rendered impossible the fulfilment of 
each and every one of these conditions. The 
Zemindaries have all been sold by the trustees 
with the  soneurrenee of the settlor; the 
debts have not been discharged out of “the 
rents, issues, profits and іпвоте” of the 
Zemindaries as intended by the settlor, On 
this | socount, the sharities oannot be carried 
out "within the Zemindaries of the settlor,” 
and possibly for this very reason, the 
sharities were not seleeted by the trustees 
апа approved by the settlor, In these 


(8) (1900) App. Cas. 260 at p. 267; 00 L. J, Oh. 
$16, 82 L. Т, 429, 16 T, L, В. 3326. 
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sirsumstances, the ease, in our opinion, falls 
within the prineiple that where a eharitable 
gift is made upon а aondition presedent, 
the gift fails if the condition is not satisfied — 
a prinoiple of fundamental importanee whieh 
has been repeatedly reeognised by the Courts: 
Emson, In те, Grain v. Grain (4), De Themmines 
v. De  Bonneval (5), Attorney-General v. 
Oraven (6), Oherry v. Mott (7), Ohambher- 
layne v. Brockett (8). A strenuous endeavour, 
however, has been made to validate the 
charity by invoking the aid of the cypres 
doctrine, namely, that when a general inten- 
tion of sharity is manifest, but the parti- 
eular objest of the bounty of the founder 
eannot be earried out literally, it must be 
earried into effeet as nearly as possible,—a 
dootrine whieh has been not only applied to 
protest obaritable trusts at their birth but 
also to save them from an untimely end. 
Referenee has been made in this sonnestion 
to the judgment of Lord Eldon in Mills v. 
Farmer (9), where he followed his earlier 
desision in Moggridge v. Thackwell (10) whieh 
had been meanwhile approved by the House of 
Lords [ Moggrtdge v. Thackwell (11)], In that 
ease, Lord Eldon formulated three prineiples, 
namely, first, that the Court has not the 
power to make a Will for the testator, but only 
to баггу into exesution that which he has made 
himself (cf. Hunter v. Attorney- General (12) ); 
secondly, to give effest to a bequest in favour 
of eharity, the Court will, if no exesutor has 
been appointed or if the exesutor named has 
died in the lifetime of the testator, supply the 
plasa of an exesutor and earry into effeet 
that whieh, in the ease of individuals, must 
have failed altogether [of. Lyons Oorportion v. 


d sees) 741, J. Oh, 665; 21 T. L, R, 623; 93 L, 
T. 


n вов) 5 Russ, 288 at р. 289; 7 1, J. Oh, 35; 
29 R. R, 17; 38 E. Б, 1085. 
(6) (1856) 21 Beav. 392; 25 L, J. Oh. 201; 2 Jur. 
(x. в.) 296; 4 W. В, 840; 111 В, В. 188; 52 E, R. 910. 
(7) (1886) 1 My. & Cr, 128 at p 189; 5 L. J. (к, в.) 
. 65; 43 В. В. 156; 40 E. B. 3 
(8) ) (пета 8C 8 ch. „Ат. 206; ^ т. J, Ch, 868; 28 L. 
T, 248. 
(9) (1816) т Мег. 55; 19 Ves, 498; 18 В, В. 
247; 85 E B. 597. 
(10) aoa) 1 Ves. Jr. 464; 8 Br. O. C, 617; 2 B, В. 
140; 80 E. В, 4 
(11) (1807) T Ves. Jr. 416; 6 R. R. 76; 88 E, B. 850, 
(12) (1899) A. О, 309 at p. 815; 68 L. J. Ch, 440 
80 L, Т, 732, 47 W, Б. 673; 15 T. І. R, 384, 
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Advocate General of Bengal (13) ], and, thirdly, 
in all cages in whieh the testator has expressed 
an intention to give to sharitable purposes, if 
that intention is declared absolutely, and nothing 
is left uneertain but the mode in whioh it is to 
Ъз earried into effest, the intention will be 
sarried into execution by the Court, which 
will then supply the mode whieh alone was 
left deficient. The. true position, then, is 
that to attract the application of the cyprss 
doctrine, an absolute declaration of intention 
to give to sharity must be established. The 
ease before us fails to satisfy this essential 
test ; we do not find, within the four sorners 
of the deed taken in its entirety, what is 
called “a general abaritable intent overlying 
the partienlar eharitable bequest” or "an 
overriding charitable intention" [Whites 
Trusts, In те (14), Biscce v, Jackson (15)]; the 
settlor has not manifested a desire to devote 
fn any erent в fund to charity, so as to entitle 
the Court to hold that though his ebaritable 
intention cannot be literally oarried out, it 
will be carried into effeot as nearly as possi- 
ble. Here, we have, in substance, a oase not 
of breakdown of the machinery required to 
parry outa validly oreated osharitable trust, 
but, rather, of initial failure of the eonditions 
essential to bring the trust into existence. 
This disbineticn is well illustrated by the 
deoision of the House of Lords in Yates v. 
University College, London (16), where there 
was ‘a bequest to the Oollege to founda 
Professorship cf’ Arel mology, with а state- 
ment of intention on the part of the testator, 
whieh he did not earry ‘ont, to make rules 
for the regulation of the Professorship, 
Lord Selborne, L. C., in the Court of Appeal, 
Yates v. Unit ersity College, London (17), 
observed that "regulation, in the саве of в 
eharity, is one thing, foundation is another," 

and held that the words of immediate gift 
. sould not be narrowed by deolaration of 
intention to do something in future. Lord 
Cairne, L. O., adopted the same view in the 
House of Lords, and held that if it could be 


found in the original bequest that there was 

(13) (1875) 1 App Cas. 91 at p, 112; 45 L. J, P. C. 
17; 84 L. T. 77; 24 W. В. 679. 

(14) (1886) 38 Ch. D. 449; 55 L. J. Ch. 701; 55 L, 
T. 162; 24 W. В. 771; £0 J, Р, 698, 

(25) (1887) 36 Ch. D. 460; 56 І, J. Ch. 640; 66 L. 
T, 768; 85 W. В, 554. 

(16) (1875) 7 Н. L 438; 45 L. J, Oh. 137, 821, 1, 
49; 23 W. Б. 408. 

(17) (1878) 8 Oh. App. 454 at p. 460; 42 I. J. Oh. 
56€; 28 L. T, 461; 21 W. Б. 683. 
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something whioh required to be supplement- 
ed, so that one sould not predioate of it that, 
it was a complete bequest without the sup- 
plement, aud if thatsupplement had not been 
applied or added, the bequest would have 
remained incomplete and consequently , in- 
operative cf. Grimond v. Grimond (18), 

Houston v. Burns (19)). We hold, aesord- 
ingly, that, in tke events whiah have happen- 
ed in this case, the gift of Rs, 500 а month 
for medical and educational oharities has not 
taken effect, as the conditions precedent have 
not been satisfied and have now besome 
impossible, This conclusion renders unneses- 
sary в detailed examination of the interest- 
ing question, whether or not the sharitable 
gift, if otherwise valid, is vitiated by the rule 
against perpetuities; we need only say that 
there is considerable forse in the sontention 
that as the trust in favour of the sharity did 
not veat immediately, but was subject toa 
eondition, namely, liquidation of the debts 
from the inoome, which might not ba fulfilled 
within the period preseribed by the law, the 
gift, though aharitable, would be affested by 
the rule against remoteness : Ohamberlayne v. 
Broctett (8), White's Trusts, In те (14), Bowen 
In ve, Lloyd i hillips v. Daris (20). 

We desire, in conolusion to refer,. to an 
important aspect of the question in’. “eontro- 
versy, whioh does not appear to have been 
notieed up to this stage of the litigation. 
The case was argued in the Court below, as 
also in this Court, on the assumption that the 
doetrine of cypres was applicable. There is, 
however, weighty authority for the proposition 
that the doctrine of cypres is applied only in 
Wills and not in deeds. 1n Brudenell v. Elwes 
(21) Lord Kenyon, O. J., who as Master of 
the Rolls had earried the doctrine of cypres 
to its farthest limits in Pitt v. Jackson (22), 
observed as follows : 

“The dostrine of cypres goes to the utmost 
verge of the law, even in the oonstruetion of 
Wills ; and we must take sare that it does not 
run wild. But it has never been applied to 


(8) (1£05) А.О, 124; 74 L. J. P. C, 35; 92 L. Т. 
17; 21 T. L. В. 828. 

(19) (1918) A О. 837; 87 L.J. P. C. 99; 118 L, Te 
462; 84 Т. L. В. 219. 

(20) (1893; 2 Oh. 491; 62 І. J. Oh. 981; 68 L, Т, 
78°; 4. W. В. 535; 8 В, 629. 

(21) (1801) 1 East 412 at p. 451; 6 R Е. 310; 102 


, R. 171. 
'(22) (1786) 2 Brown C. 0, 61; 23 E. R. A 
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the eonstruetion of deeds. 
were questions upon Willa,” 

In the same ease, when before Lord 
Eldon, Brudenell v. Elwes (23), the Lord 
Ohaneellor said : 

‘This ease does not some near Pii v. 
Jackson (22) and the other oases upon Wills: 
first, as they are aases upon Wills, not deeds, 
to whieh thia dostrine has not been applied ; 
sesondly, those sases have at least gone, 
as Lord Kenyon observes, to the utmost verge 
of the law.” 


The same view had been adopted by Lord 
Mansfield, by impliosation at least, in the 
ease of Adams v. Adams (24), There under 
a power to appoint to children, the parent 
appointed by deed tothe shildren for life, 
remainder to their sons in tail, remainder 
to their daughers in tail; the grand. children 
were not objeots of the power; Боё ав the ap- 
pointment waa by deed, the dostrine of cypres 
was not disseussed (3 Property Lawyer 249, 
where opinions of Sir John Seott, Sir John 
Mitford and Sir Samuel Romilly on this ease 
are set out). In a ease before Sir Edward 
Sugden, when Lord Ohsanaellor of Ireland 
[Stackroole v. Stackpoole (95)], it was воп: 
seded that the dostrine of cypres sould not be 
applied to deeds, and in his Treatise on 
Powers (1861, page 502), he adopted the view. 
that the dostrine of cypres is oonfined to Wills, 
and does not extend to limitations by deed 
only, of either real or personal estate. Lewis 
in his Treatise on Perpetnity (1843, page 
440) enuneiates the same principle and points 
out that Preston (Essay on Abstracts of Title, 
1824, Volume 2, 163, 167) seemed inelined 
to the opinion that the dostrine of cypres was 
admissible in the eonstruetion of limitations 
by way of trust, in deeds, although поб of 
similar limitations of legal estates; but no 
authority was adduced for this opinion, which 
was hesitatingly expressed and was not son- 
firmed by that of any other author or by 
avy desided 0289. Lewis observes that the 
doetrine of cypres " is in fast an offshoot of 
that general system of indulgencs and laxity 
of sonatrustion as respects Wills, whish has 
long obtained in our Courts both of law and 
equity, but whieh has not been suffered to 


The oases cited 


(23) (1802) 7 Ves. Jr. 882; 82 Ð. R. 155; 6B, R. 310. 

(24) (1777) 2 Cowper 051; 93 Е. Б, 1280. 

(25) +1843) 4 Dr. & War. 320 a£ p. 348; 2 0. & L 
489; 6 Ir. Eq. R. 13; 65 В, В. 706, 
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have plase, in regard to the interpretation of 
and giving effeat to instruments inter vicos," 
The preponderenca of authority is thus 
in favour of the view that the dostrine of 
cypres ia applisable only in Wills and not in 
deeds. If thisdistinotion between the son- 
struetion of deeds and of Wills is maintained, 
there ean be no doubt that the eharitable 
gift in the present instanoe must fail. 

The result is that this appeal is allowed 
and the desree of the Court below set aside 
with regard to the trust in favour of medical 
and edusational eharities, whieh will be 
deslared invalid and inoperative in the events 
that have happened. We further direst that 
all questions whioh involva а conflict of 
interest between the widow of the settlor 
and their shildern be left open, as there 
is no dispute amongst them at the present 
moment. б 

The costs of all the parties to this appeal, 
inoluding the oosts of the Advosate.General 
will be paid out of the estate, 1f weapply to 
thia oase the language of Lord Halsbury,L. O., 
in Hunter v, Attorney-General (12), we may say 
that considering the fast that the Advyosate- 
General was made a defendant, in a publie 
eapasity, as the guardian of a sharitable fund, 
as this was supposed to be, and that -he had 
the judgment of the primary Court whieh 
asserted that it was а charity, it would have 
been sontrary to his duty as Advoeate. 
General if he had not appeared in support: 
of the judgment of the Trial Court whish 
pronouneed this to be a charity, In sueh 
sironmstances, he ought to have his sostas 
paid out of the estate. The eosts of . all 
the parties willbe as batween party and 
party with liberty to them to apply, if 
nesessary. 

FLETO4ER, J.— I agree. 


Appeal allowed, 
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DHARAM BINGH €, LOKNATA SINGH. 
NAGPUR JUDICIAL COMMISSIONER/S 
COU 


Бкоомр Суг, Аррклъ No. 198 or 1918, 
September 11, 1920. 

Present: —Mr. Maenair, А. J. C. 
DHARAM SINGH—Piawnrr— 
APPELLANT 

: versus 
LOKNATH SINGH AND OTRERS— 
DEFENEANTA— RESPONDENTS, 

Court of Wards—-Property of ward—Alienation— 
Commissioner, power of—Impartible Zemindari— 
Rights of relatives of Zemindar to maintenance— 
Oustom—Proof, 


ТЬ is not within the competence of the Com. 
таїввїолег of a Division to make в voluntary aliena- 
tion in perpetuity of the immoveable property of a 
person who is under the Court of Wards, 


Where the relatives of former Zemindars claim 
maintenance in an impartible Zemindari, they must 
prove that they are by custom entitled to mainten- 


" ance, 


Appeal against a decree of the Distriat 
Judge, Raipur, dated the 18th Mareh 1918, in 
C. А. No, 42 of 1917. 


Dr, H. 8, Gour and Mr, M. Y. Shareef, for 
the Appellant, 
Mr. J, О. Ghosh, for the Respondents. 


JUDGMENT.—The fasts of this sase 
aan be stated very . briefly for the purpose 
of deeiding this appeal. The plaintiff. 
appellant ia the Zemindar of an impartible 
Zemindari. His predecessor-in. title allotted 
Mouza Dharaseo to his younger brother for 
maintenanee. After the death of the younger 
brother the question of resuming the grant 
was considered. Phe Commissioner гө. 
marked: “ Striotly, therefore, it ie open to the 
present Zemindar or rather to the Court 
of Wards as representing the Zamindar to 
resume the muaf, I think, however, іп 
the cireumstanees that the muafi should 
not be resumed аё present, The plaintiff- 
appellant in the present suit elaimed pos- 
- session of Mouza- Dharaseo. I understand 


the. learned Distriet Judge to hold that - 


after the younger brother's death the 
Zemindar sould have resumed the muafi, 
provided that proper  maintenanse was 
sesured for the defendants, but the learned 
Judge holds that the Commissioner ав re- 
presenting the Оопгё of Wards renewed the 
grant in favour of the appellant or his last 
survivor. 

I have earefully congidered the order of 
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the Oommissioner and hold that it eannot 
bear the interpretation given to it by the 
learned Distrie& Judge. The Commissioner 
states clearly that it was open to the 
Zemindar to resume the mwaf. It waa 
not within his sompetense to make а volun. 
tary alienation of his ward’s immoveable 
property in perpetuity: Muhammad Mumtaz 
Ай Khan v, Farhat Ali Khan (1). His 
order is that the muafi should not be 
resumed at present. He had undoubtedly 
power to sontinue the existing muaf during 
the minority of the ward and I gee no 
reason to think he intended to pass any 
order whish would bind his ward after tha 
latter attained majority. ' It follows that the 
Zemindar is entitled to possession of the 
village provided he sesures proper mainténanse 
for the defendants. 

The question whether the respondents are 
entitled to maintenanse is sonfested before 
me, In paragraph 10 of the lower Appellate 
Court's judgment it is stated that the 
plaintiff admitted that the defendants were 
entitled to maintenanee, But if the whole 
of paragraph 10 is read, it seems elear that 
this is an admission on the point of law. 
In the resent oase of Gangadhara Rama Rao 
v. Rajah of Pittapur (2) the law regarding 
right for maintenance in an impartible 
Zemindari is explained. It is sufficient to 
state that the relatives of former Zemindars, 
sush as the defendanta in the present ease, 
must prove that they are by eustom 
entitled to maintenanse, Their Lordships do 
not expressly deside whether the widow 
of the brother of the last holder oan rely 
on an invariable and eertain eustom re. 
peatedly brought to the notise of the Court 
of this aountry. But they agree that no 
invariable or certain eustom exists regard. 
ing relatives Such as defendants Nos. 1 and 
2. The appellant’s Counsel before me does 
not dispute the eorreetness of the dictum 
in Yellawa v. Bhimangavda (3), to the 
effest that if the defendants are entitled 
to maintenanse, the plaintiff must вевоге 
proper maintenanse for them before he 


(1) 28 A. 394 (P. C.); 6 О. W. N. 881; 281.4, 
190; 8 Sar. Р, О, J. 85, 

12) 47 Ind. Cas, 364; 41 М. 778; 85 M, L. J. 399; 
24 М.1 Т. 276: 16 A. L 2.888; 48 O. L. J, 428; б 
P. L. W. 267; 20 Bom L, B. 1056; 23 0. W, №. 178; 
(1918) M. W. N, 922; 45 I, A. 148 (P. C.). 

(8) 18 B, 452; 9 Ind. Dao, (м, я.) 810. 
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obtains possession of the village. He is 
willing to вопаейе that owing to the mistaken 
view of the law hitherto prevalent, the 
defendants have not had an opportunity of 
showing that they are entitled by enstom 
to maintenanee, I, therefore, set aside the 
deoree of the lower Appellate Oourt and 
remand the ease for a fresh deeision. It 
will be nesessary to allow defendants an 
opportunity to prove that they are entitled 
to maintenanae. If they are not so entitled 
the plaintiff must obtain a deeres; if апу 
of them are so entitled, the plaintiff will 
obtain a deoree only after he has made 
proper arrangements for sueh maintenanse, 
Oosts in this Court will be sosts in the 
suit. There will be no order for refund of 
Oourt-fees. 
Appeal remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM Orainat Decane No. 803 
or 1919, 
February 20, 1920, 
Present :—Justiee Sir Asutosh Mookerjee, KT., 
and Juatias Sir Ernest Fletsher, Кт, 
E. S. LEVY anp orsers— PoalxtiFrs— 
APPELLANTS 
versus 
D. Е, EZRA AND oruEg8-— D&FENDANTS— 
RESPONDENTS, 
Injunction, mandatory—Hrection of wall on the 
foiidations of another—Trespass—Quit for removal of 
wall. 


The land covered by underground foundations 
belongs presumably to the person who built the 
footings, and a person who superimposes a wall 
on such footings or foundations commits an act 
of trespass, and the proper remedy against him is 
by mandatory injunction to compel removal of the 
wall. Гр. 208, col, 1.] 

Appeal sgainst a deeree of Mr. Justice 
Greaves, dated the 6th June 1919, 

FAOTS appear from the following judg- 
ment of 

Greaves, J.—In this suit the plaintiffs, who 
are the Board of Manighim of the Neveh Sha. 
lome Synagogue, seek to restrain the defend. 


ante, who are the Board of the Maghen David 
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Synagogue, from keeping erested any wall or 
building on the land of the plaintiffa in sneh a 
way as to forma trespass on their land. The 
matter in dispute is really quite a small 
one. The plaintiffs are the owners of what 
is marked as the godown on the plan anner- 
ed to the plaint and whieh ineludes at the 
west and over the godown what is ealled the 
" Holy Room." The plaintiffs are alec the 
owners of two triangular bits of land shown 
on this plan and whieh are marked A snd 
B. The adjoining land is owned by the 
defendants, and they have recently ereeted 
thereon a building flush with the wall whieh 
separates the plaintiffs! premises from the 
land ‘of the defendants. The plaintiffs’ 
allegation is that the defendants’ new build. 
ing trespasses on the footing of their founda- 
tions on the west side to an extent of і ft. 
2 inehes or thereabouts, and they seek for 
& mandatory order on the defendants to 
eompel them to pull down sueh part of their 
wall or building as enerosshes on the land 
whieh the plaintiffs elaim, There was liti- 
gation between the parties в year or во ago 
and ultimately matters were settled between 
them in the Appeal Court by means of a 
sonsent deeree. The terms of settlement 
are Exhibit A to the plaint and the material 
terms are 1 and 5. The first of these terms of 
settlement provides that the reapondents (that 
is, the present defendants) would make over 
to the: appellants (that is, the present plaint- 
iffs) the godowns in dispute in the above 
suit together with the land on whioh the 
building stood and also the two pieces of 
land, shown on the plan annexed to the terma 
of settlement marked A and B, on either side 
of the Neveh Shalome Holy Room absolutely, 
The land to whieh this refers is the land 
whieh is shown in the plan annexed to the 
plaint and whieh is now in the plaintiffs’ 
possession, The fifth term of settlement pro- 
vides that the Maghen David Synagogue 
(that is, the present defendants) should be at 
liberty to ereet sueh buildings, either of one 
or two storeys, as might be deemed desirable 
on its ground, to the west of the Holy Room 
of the Neveh Shaiome Synagogue, and that 
term also provides that this Synagogue 
should not be entitled to make ару objeetion 
to the same in consequence of such building 
bioekirg up the west window of the Holy 
Room or interfering with the asoess of light 
and air through sush window. 
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The following issues arise in the suit, 
Firstly, what is the limit of the plaintiffs’ 
land P feoondly, does the defendants’ build- 
ing eneroach thereon and if во, to what 
extent? Thirdly, has there been acquies. 
sensa-and laches on the part of the plaintiffs ? 
Fourthly, what relief, if any, should be given 
te-the plaintiffs ? Fifthly, has the wall been 
built on the foundations of the plaintiffs’ 
building and on their land and to what 
extent P 

The first witness called on behalf of the 
plaintiffs was Kirendra Nath Mukerjee, who 
is а Civil Engineer in the employ of Messrs, 
Martin and Co. Не states that he reseived 
instruetions from a Mr. Browne, who із also 
with Messrs. Martin & Co., to exoavate 
the foundations of the plaintiffs! premises 
and to see what they were like, Ho states 
that he went and made the exaavation at. the 
point whioh he has marked in blue on the 
small triangular strip of land marked B on 
the plan annexed to the plaint, and he saya 
that his exoavation is from the point whioh 
he Las marked up to the wall, He states that 
he made a sketch at the time whish is in 
evidense and he says that his exoavation 
shows that his offsets or footings of the 
plaintiffs’ premises extended for-some 14 
inohes, two inches being briek and the rest 
being eonorete, and he said that he drew 
the inferenoe from this: that there was a 
similar offset or footing extending from the 
plaintiffs’ wallon the west on to the land 
whieh has been built over by the defendants, 
He stated that he thought that the old build. 
ing of the plaintiffs might get damaged by 
pressure from the plaintiffs new building 
and that the new building must have some 
settlement and would press on the founda. 
tions of the old building, and he stated that 
this was likely to happen. То eross.examina- 
tion he stated that he had not astually tested 
the extent of the offset on the pieee of land 
in dispute, but that he assumed from his 
exoayation of В that the offset was the 
ваше on the piece of land in dispute as it was 
upon B. 

The next witness was Mr. Haroll Browna, 
an nrebiteob and Lieentiate of the Royal 
Institute of British Arshiteets, Hse is the 
resident arshiteet of Mesers. Martin & Оо, 
and has had 38 years’ experieres in Caloutta; 
' and he stated that he saw the plaintiffs’ pre- 
mises before the exeavation took plaee and 
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saw thatthe defendants’ building was being 
built flush against the plaintiffs’ western 
wall, and he stated that he gave the last 
witness inatrustions to make the exeavation 
and that the report or letter of the 17th 
March 1910, Exhibit A, was written by 
him and contained his opinion. He was 
of opinion that damage might be caused by 
the building, but that such damage might not 
oacur for possibly two or three years or even 
five years, He admitted that sines his first 
investigation he had not been to see the build- 
ing and, therefore, he sould not say whether 
damages had astually osourred. 

The next witness, David Hya Hiny, spoke to 
the ereation being a matter of sacrilege аввогі- 
ing to Jewish Law and aesording to the Holy 
Books. In croga-examination he admitted 
that the room underneath the plaintiffs’ 
building was used as а godown by Marwaris 
to store goode, for whioh the Synagogue ob. 
tained rent, 

On behalf of the defendants Mr, Мав. 
Gillivray, who is the Manager in the Воі. 
ing Department of Messrs. Maskintosh Burn 
& Co, was ealled. He isa Civil Engineer 
of 20 years! experiense, ten of those years 
having been spent in Caleutta, He stated 
that he knew the Synagogue and that he 
was in sharge of the defendants’ building 
and that he got spesial instrustiong to be 
éareful with reference to the plaintiffs’ old 
building. He stated that work began on 
the 3rd Desember and that by the end of 
January the work had proeeeded up to the 
plinth level of the old building. He says 
that he stopped work under the direction 
of the defendant Cohen in the middle, of 
February and he says that on the 12th 
February the building was up to the windows 
of the first floor of the Holy Room of the 
Neveh Shalome Synagogue, the total height 
from the ground being .6 feet in all, He 
says that the building was finished on the 
8rd April ánd that it was not hurried but 
completed in the ordinary вопхве, He states 
that the height is 48 feet and that hia 
firm had a plan whieh he produced of the. 
plaintiffs’ Synagogae, He says that the 
plan was made by a Mr. Nisol, who is now 
dead and who was formerly in the employ 
of Messrs. Mackintosh Burn & Co, and 
that it was made in the year 1911 or 1912, 
He states that this plan shows an offset 
to the west of 8 inches dnd that the offset 
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was kept aasording to the plan. He stated 
that the foundations of the new wall did 
not go down as deep as those of Neveh 
Shalome and that they went down only 
about 3 feet from the surfase, whereas 
the foundations of the plaintiffs’ building 
extended to some 6 fcet. He stated that 
he had seen the plaintiffs’ building reaently 
and he expeeted no injury; he said that 
the two buildings were up against each 
other and a spesial strong foundation had 
been made to support the new building. 
He admitted that a settlement might injure 
the building of the plaintiffs and that their 
building might be affested by the defendants’ 
new building. lIn  eross.examination he 
stated that in the sourse of tbe building 
it was necessary to deepen the founda- 
tion in one plage, but that his resollestion 
was that the ground was good elose to the 
Holy Room, 

Mr, Cohen also gave evidenee оп behalf 
of thé defendants with regard to the ques- 
tion of the building being a skorilege, but 
I do not think that it is necessary for me to 
refer to the evidence of sasrilege given on 
either side, 

It is urged on behalf of the defendants 
-that. even assuming I find that there has 
been a trespass by the defendants on the 
plaintiffs! land, that I ought not to interfere 
by a mandatory injunction having regard, 
first of all, to the terms of settlement and 
to what is said to have been a eommon 
mistake between the  plaintiffa and the 
defendants with regard to their rights: and 
seoondly, it is said that I should not interfere 
by a mandatory injunetion, because it is 
suggested that the plaintiffs have been 
guilty of sush lashes and aaquiessence as 
to dimentitle them to relief by mandatory in- 
junation. 

So far as the question of trespass is 
soneerned, I have come to the  eonalusion 
on the evidence that there are fdotings to 
the extent probably of at least 8 inshes 
and possibly more on the western side 
of the plaintiffs’ premises and that the 
defendants! new building has trespassed 
upon these footinga to the extent thereof, 
that is to say, either to the extent of 8 inshes 
or 1 ft. 2 inshee, or whatever the extent of 
the footings may be. 

Then so far as the question of the terms 


of settlement is soneerned, I think that. 
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it is probable that neither party oon- 
templated or had in mind the question of 
the existence of these footings at the 
time the terms were arrived at, but it seems 
to me that all I oan dois to construe the 
terms as they stand and by the frat of these 
terms of séttlement what was given to 
the plaiutifis was the godown in dispute 
together with the land on whieh the building 
stood, and it seems to me impossible to hold 
that the building did not stand on the 
footings as well as on the other part of the 
foundations. 


Then во far as the question of lashes 
and aequiessenes is soneerned, I do not sea 
how any ease of this nature oan be mada 
out, The building of the defendants ap. 
parently sommeneed in the month of Desem- 
ber. On the 29th January it had reached to 
the plinth level and on that day Messrs, 
Morgan and Оо. wrote on the plainte 
iffe’ behalf to the President of the defend. 
ants’ Synagogue complaining of what was 
being done. The rea] somplaint at that time 
was not with regard to, the footings, but it 
was with regard to the threatened injury 
to the eornise of the Holy Room, No reply 
apparently was sent to that letter, and on the 
12th February and again on the 14th Messrs, 
Morgan and Oo. wrote to the President of the 
Synagogue complaining of tha” eneroashment 


. on the footings. At last on the 18th February 


we have a reply from the defendants’ Soliei. 
tora, denying that the building is being 
erected in eontravention of the terms of 
settlement, and stating that instruations had 
been given that every ваге should he taken to 
avoid sueh injury. So far as the delay up to 
the 14th February is concerned, 1 do not see 
how the plaintiffs ean be charged with delay, 


 gequiessence or laches having regard to the 


faot that the letter of the 29th January 1919 
remained so long unanswered. By the 12th 
or 14th February the defendants’ building 
was 16 ft, in height and work stopped from 
the [4th February until the 26th with a view 
of referring the matter to arbitration. Then 
on the 26th Mareh the defendants resumed 
work, anvounsing their intention to the 
plaintifis, It seems to me upon these facta 
that it ia impossible to make ont a sase 
of lashes or  aequiessense which would 
disentitle the plaintiffs to relief by man- 
datory injunction, 
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Then I someto the last argument that 
was urged on bahalf of the defendants. It 
is said that the relief by mandatory order 
ie disoretionary and that having regard to 
the terms of settlement and to the nature 
of the encroachment, whish I may say does 
not seem to me a very serious one, I should 
refrain from granting any mandatory injune- 
tion and should give relief in damages only. 
It it was open to me to do во, J should under the 
eiratimstances of the ease have adopted this 
sourse, but I do not think that this oourse is 
open to me. 

`I have been referred to the «ase of 
Trangowda v. Seshapa (1) and to Premji Jivan 
Bhote v, Най Oassum Juma Ahmed (2). 
These are both deeisions of the Appeal Court 
in Bombay; the judgment in eash ease being 
delivered by Sergent, C. J., and he lays down 
that the law is well established in Hoagland 
that if a stranger builds on the land of 
another, although believing it to be his owa, 
the owner is entitled to reeover the land, 
unless there are spesial eireumstanees amount- 
ing to a standing by so as to induse the 
belief that the owner intended to forego hia 
right, and the learned Ohief Justiee states 
that the law in India is the same on this 
point as the law in England. And there isa 
resont desision of this Court in Abdul Hossain 
v. Бат Oharan Law (3), whish desides that 
wherathere has been а trespass on the footings 
of a wall, the defendant who built on the land 
superimposed upon the footings and _ thus 
trespassed on land belonging to the plaintiff, 
was bound to remove the trespass and that 
the proper remedy was by way of mandatory 
injunstion, It seems to me, therefore, that 
if Leannot find any spesial sirsumstances 
from the terms of settlement or any spesial 
eireumstanses of asquieseenee or lashes, І 
am bound to interfere by way of manda. 
tory injunetion and I have no diseretion 
in the matter. I have stated that there 
seem to be no spesial eireumstanses in the 
ease and aesordingly ib seems to me that I 
am bound to interfere in this ease, although 
Y regret to do so, by mandatory order, 
Having regard to the evidenae of the arehiteots 
Leannot apply the prinsiple of de minimis non 
ourat lex. 


(1) 17 В. 772; 9 Ind. Deo, (N, s) 507. 
"(2) 20 В, 298; 10 Ind, Dec. (м, в.) 768. 
(3) 12 Ind, Cas, 459; 88 О, 687; 16 О; W.-N, 813, 
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` І now oome to deal with the issues. So 
far as the first issue is вопоегпей, I hold on 


.the evidenee that the limit of the ‘plaintiffa’ 


land is not the red line shown in the plan 
annexed to the plaint but is so mush of the 
land over whioh tho fcotings of the. plaintiffs’ 
building extend. So far as the seeond issue 


is eonserned, I hold upon the evidence that 


the defendants’ building ensroaches upon the 
plaintiffs’ land to the extent of at least 8 
inshes and possibly more, I answer the third 
issue in the negative.So far as the fourth issue 
ів eoneerned, I think the plaintiffs are entitled 
to a mandatory order. The fifth issue is 
really eovered by my answer to the sesond 
issue. The order I propose to make is that 
I grant a mandatory injunetion on the defend- 
ants to pull down so much of their building 
as trespasses on the plaintiffs’ land, The 
trespass is to be abated within three months, 
with liberty to apply. The defendants will pay 
the sosts of the plaintiffs on Seale No. 2, 

Sir B. О. Mitter and Mr. Langford James, 
for the Appellants. 

Messrs. А, N. Ohowdhury and Н. G. 
Pearson, for the Respondents, 

JUDGMENT, 

Moocerszx, J.—This is an appeal by 
the plaintiffs in a suit for a mandatory 
injanstion to remove and demolish a wall 
srested by the defendants, The rights of the 
parties depend on a eonsent desree. made on 
the /8th June 1918 in a previous litigation 
between them as the authorities of two Jewish 


‘Synagogues, Neveh Shalome and Maghen 


David. Under that decree, the respondents 
undertook to make over absolutely to the 
plaintiffs sertain disputed godowns with the 
land whereon the buildings stood and also 
pieees of land marked A and B on an annex- 


‚вй plan on either side of the Neveh Shalome 


Holy Room, Ths terms of the settlement 
further provided that the appellants would, 
at the request of the respondents, separate 
the two pieses of land from the land of the 
Maghen David Synagogue by a proper briek 
wall, and, in defanlt, the respondents would 
be st liberty to build the same at the eost of 
the appellants, There was a third provision: 
that the Maghen David Synagogue would be 
at liberty to ereet building either of one or 
two storeys, as may be deemed desirable, on its 
ground to the west of the Holy Room of the 
Neveh Shalome Synagogue, who would not be 
entitled to make apy objection to. the same. 
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in consequense of sueh building bloeking up 
the west window of the said Holy Room or 
interfering with the aesess of light and air 
through вов window. The eontingeney 
eontemplated happened ; the defendants re- 
spondents proeeeded to erest a wall, with the 
effest that it bloeked the west window of the 
Holy Room. The plaintiffs thereupon insti- 
tuted this suit on the allegation that the 
defendants had committed an aet of trespass, 
inasmush ав in the prosess of erestion of the 
wall mentioned in the fifth paragraph of the 
terms of settlement, they had built on the 
foundations of the Holy Room. They aesord- 
ingly asked fora mandatory injunetion to 
eompel the defendants to remove tke wallin 
so far вв 16 stood on the foundations of the 
Holy Room and also in so far as it adjoined 
the western edge of the parsels marked A 
and B. Mr. Justise Greaves has some to the 
sonelusion that on the authority of the desi; 
sion in Abdul Hossain v. Ram Oharan Law (3), 
the defendants must be deemed to have 
committed an aet of trespass in so far as 
they have superimposed their wall upon the 
footings or foundations of the Holy Room. 
He has aseordingly dirested that the defend- 
anta should within three months remove 
the trespass and demolish the wall. The 
plaintiffs are not satisfied with this order, 
and seek to have the wall removed even in 
regard to portions whioh do not stand on the 
footings or foundations of the Holy Room. 
Their argument isthat the intention of the 
parties, when they entered into the terms of 
the settlement, was that the western boundary 
of the land should be а straight line, and 
that if, in any portion, the line has to be 
removed westwards, the whole of the line 
must be soremoved, In our, opinion, there 
ia no foundation for this eontention, The 
intention of the parties, as is obvious upon 


the terms of the settlement, was that tha. 


plaintiffs should be restrioted to the land and 
buildings to the east of the red line. By the 
operation of the prineiple of law recognised in 
Abdul Hossain v. Ram Oharan Law(3), namely, 
thatthe land sovered by the underground 
foundations belongs presumably to the person 


who built the footings, the plaintiffs have: 


obtained a deeree for the removal of the wall 
їп so far as it has been superimposed on the 
foundations of the Holy Room; but plainly 
they are not entitled toa larger measure of 
relief. What was intended by the pareele A 
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and B ів olear from an examination of the 
plan; they are pareels bounded on the west 
by а portion of the red boundary line, but 
as there are no buildings on these pareels, 
there has been no eneroashment on footings, 
or foundations, and the defendants eannot 
be ealled upon to remove the portions of the 
walls on the parcels A and B. 

The result is that this appeal is dismissed 
with sosts. 

FrETOnER, J,— I agree. 


Appeal dismissed, 


MADRAS HIGH COURT, 
APPEAL aGaInst Oeper No. 65 or 1920, 
Ostober 6, 1920, 
Present :--Mr. Justise Abdur Rahim 
and Mr. Justise Odgers, 
KALINADHABHOTLA BRAHMAYYA— 
Devenpanr No. l—APPELLANT ` 
versus 
MARTA APPAYYA SASTRI вана 
MINOR BY GUARDIAN VENKATARATNAM 
AND OTHERS—PLaINTIFRS—~RESPONDENTS, 
Civil Procedure Oode (Act V of 1908), О, ХХІ, 
rr, 80, 62— Execution sale, confirmation of—Suit to set 
“ш sale for fraud or irregularity, maintainability 
0j. 


Where an execution sale has been confirmed 
under Order XXI, rule 92 of the Civil Procedure 
Code, & suit will not lie to set aside the sale on 
the ground of fraud or material irregularity. [p. 
204, col. 2.] | 

Paswmarti Payidanna v. Ganti Lakshminarasamma, 
29 Ind. Cas. 814; 38 M. 1076; 28 M, L, J. 52X, 
considered and distingnished. . 


Appeal against an order of the Court of the 


. Subordinate Judge of Kistna at Ellore, in 


Appeal Suit No, 34 of 1918, preferred against 
a deeree of the Conrt of the Distriet Munsif of 
Tanuku, in Original Suit No. 533 of 1917, 

FACTS appear from the judgment, 

Mr. A, Ramachandra Aiyar, for Mr,.P, So. 
masundaram, for the Appellant.—The sale was 
sonfirmed in this ease and an infrnstuons 
application was made in ‘exeeution to get 
it aside after the period of limitation 
preseribed for: it, The sale havirg been 
eonfirmed, a suit for setting it aside ia пої 
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maintainable on the very same grounds on 
whish the application was  unsussessfully 
made. Order ХХІ, rule 92, soneludes the 
matter, | 

The ease relied on by the lower Court, 
Pasimartt -Payidanna v. Ganti Lakshmi. 
narasamma (1), does not apply. Here the 
plaintiff's remedy was under Order XXI, 
rule 90,. whieh he did not pursue in time. 

Mr, Р, Nagabhushanam (with him Mesars. 
A. Krishnaswamy Atyar and M, Patanjali 
Sastri), for the Respondents, relied on 
Pasumarti Payidanna ч. Ganti Lakshmi. 
narasamma’ (1) and urged that the suit was 
sustainable. 

JUDGMENT. 

Аврок Raum, J.— This sait was instituted 
in order to have an auction sale, held in 
exesution of a deeree, of the plaintiff's prop- 
erty set aside on theground of irregularity and 
fraud. The sale was held on the 20th 
Mareh 1917. The present plaintiff, the 
judgment- -debtor, applied on the 25th April 
1917 under Order XXI, rule 90, of the Civil 
Prosedure Code to set aside the sale on the 
very same grounds ag are now raised in the 
plaint. The application WAS dismissed, 
as it was made after the expiry of the thirty 
days allowed by law and we may point out 
that the sale bad begn confirmed under 
Order XXI, rule 92 (1), on the day previous 
to the spplieation. Then ‘the plaintiff filed 
an appeal and the Appellate Court remanded 
the Appliéütion for fresh disposal, оп thé 
ground that the Court had inherent juris- 
dietion to set aside the ssle even after the 
expiry 6f,the period of limitation and after 
the sohfirmation of the sale, | 

The present suit was fled on the 27ch 
August 1917; i.e, during thé pendeney of 
the appeal against the order disniissing the 
present plaintiff's applisation uhder rüle $0. 

The question arises whether the present 
suit is maintainable, Order XXI, rule 92 
(3), states that " no suit to set aside an order 
under thia rule shall be brought by any 
person against whom such order is made.” 
Rule 90 provides for the question being 
desided by the Court, upon an application 
msde fo it for setting aside the sale, if the 
sale is vitiated by material irregularity or by 
fraud in publishing or sondueting it. [n this 
вава these are the very grounds for impeash- 

(1) 29 Ind, Cas, 214 88 M. 1076; 28 M. L. J. 
626,.. : 
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ing the sale and the Legislature has apeoially 
laid down that a sale àánnot bò impenshed 
when onse it has been confirmed on sush 
grounds except in assordanse with the pro- 
éedure provided by Order XXI, rule 90, 
and that no suit shall lie after the sale has 
been confirmed. 

The lower Appellate Court held that the 
suit was maintainable, solely relying on some 
general observations of Mr. Justiee Sadasiva 
Aiyar in the oasa of Pasumarti Payidanna v, 
Gantt Lakshmin vasamma (1). The observa- 
tions, whatever might have been their applisa- 
tion to the faeta of the ease befora the learned 
Judge, haveno application tothe саве, inasmuoh 
asthe plaintiff had a olear remedy under 
sestion £0 and failed to avail himself of it 
during the time allowed by law, so that the 
sale beonme absolute under sestion $2, Tha 
роду of the Legislature is quite obvious 
that all questions of this sháraster ghould 
be decided by the executing Court and nof 
by в separate suit. 

The judgment of the. Subordinate Judgà 
should be set asideand that of tha District 
Munsif restored with sosts here and in the 
Court below. 

Овавве, J.—I agree, 

It is quite alear io my mind that the lower 
Appellate Court is wrong in holding that a 
suit lies in the present oase, The matter is 
elearly eoneluded by the words of Order XXT, 
rule 92 (3). The lower Appellate Court, 
however, has eonsidered itself bound. by 
eertain observations of Sadasiya Aiyar, J, 
in the ease of Pasumarti Paytdanna vy. 
Ganti Lakshminarasamma (1). Not only 
do I think those observations have no 
application to the present баве, as errdneous- 
ly stated by the lower Appellate Court; with 
respest to the learned Jndge, I find my- 
self quite unable to agree witb him when he 
says that in a ease under Order XXI, rule 90, 

“the Court withont setting aside the sale 
бап give an injunstion to the Court anotion. 
purohaser to reaonvey the property to the 
judgment-debtor.” If the learned Judge 
meant that relief san be afforded in exeau- 
tion to the judgment-debtor outside the provi- 
sion of the Civil Procedure Code, Iani unable 
with respest to follow him, The learned 
Judge also observes that the hands of Court 
of Justice are not tied in these matter 
simply Бевапёе, to support the grant of a 
partioular appropriate relief, no exact proga- 
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dent could ba quoted. By that I assume 
the learned Judge to mean that relief ean be 
granted -in oertain oases although sush 
reliefs may not be afforded by any provi: 
sion-of law, or by the prastise of the Courts. 
If that be the meaning of the learned Judge, 
I respestfally but emphatieally dissent from 
it, j 

- I agree with my learned brother as to the 
order to be made in this oase, 

м. C, В, 
Appeal allowed. 


OALOUTTA HIGH COURT, 
APpPLIQATION TO ÀÁPPEAL TO Privy Councils IN 
OniatsAL Sips Arrear No, 29 or 1919. 
November 22, 1920. 

Present :-—Sir Lancelot Sanderson, 
Kr, Ohief Justice, and Justice Sir 
Amutosh Mookerjee, Кт. 
MARIUM BEGUM AND ANOTRER— 
Pruaintives—A pre. кита 

. versus ` 
BANKU BEHARY BOSE AND AROTHER-— 


DEFENDARTS— RESPONDENTS, 
' Privy Council Appeal--Dismissal by High Gourt 
of Appeal by reason of appellant's laches—Appeal to 
Judicial Committee, whether involves “substantial 
question of law.” 


' Where the judgment of the High Court on 
&ppeal is one of affirmance, and the only question 
for the Judicial Committee to determine would be 
whether the High Court, in the exervise of its 
discretion, was right in dismissing the appeal on 
the ground that the appellant was guilty of great 
laches’: in failing to file the paper-book .of his 
appeal, there is.no substantial question of law. 
involved givinga right of appeal to the Privy 
Council. 

Applisation for leave to appeal to His 
Majesty in Counoil, 

Mr. 8. N. Banerjee, for the Appellants, 

Messrs, N, Sircar and 5, О, Bose, for the 

` Respondents, M 
JUDGMENT, 

Sanpersoy, О. J,—In this matter it appears 
that the judgment of the first Court was in 
favour of the defendants and the plaintiffs’ 
suit wás dismissed. The plaintiffs than filed 
fn appeal to this Court; but apparently, 
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aesording to the judgment whieh was des 
livered on the lOth of February this year, the 
appellants: were guilty of great lashes and 
they had not filed their paper-book, Then, 
when the appeal ваще into the Daily List for 
disposal, certain explanations were pub for- 
ward by the appellants. These explanations 
were not accepted as satisfastory by the Court 
and the result was that their appeal was 
dismissed. The merits of the case were not 
enquired into. The appellants (the appellants 
in the High Court appeal) now apply to this 
Court for leave to appeal to the Jadioial 
Committee of the Privy Council When 
asked by me, the learned Counsel had to 
admit that if this oase were.allowed to go to 
the Privy Counoil, the only question for the 
Judieial Committee would be whether this 
Court was right in dismissing the appeal in 
the exercise of its discretion, There is, there. 
fore, no substantial question of law involved, 
and the judgment of the Court of Appeal 
being one of affirmance, there is no right of 
appeal to the Privy Council. This application 
must, therefore, be dismissed with sosts, 

Моокввзве, Ja—I agree. 


t 


Application dismissed: 


p m 


MADRAS HIGH COURT. 
Ortatnat Sipg APPEAL, No. 34 or 1920, 
November 25, 1920. 

Present; Sir John Wallis, Кт, Chief 
Justice, and Mr. Justices Ramesam. 
Mesars, SHAW WALLACE & Co, 
—PLAINTIFFS — APPELLANTS 

] 4 .UETSUE 
Massss. К. M. SUBBIER AND Sons— 
Derenpints — RESPONDENT, . 
Arbitration Act (IX of 1899), s. 9, applicability 
oj Special contract Arbitration, reference to, other. 
wise tham under the Act—Misconduct, arbitrator 
declining to grant adjournment, whether amounts to, 


The parties to a contract are at liberty to 
make any agreement they like as ‘to the appoint. 
ment, of arbitrators and as to what is to be done 
if one of the parties omits to appoint an arbitrator 
as provided in the contract; and where the ‘parties 
by their contract provide that a different course 
should be adopted in the event of one of the 
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parties failing to nominate, section 9 of the 
Arbitration Act has no application, [p. 207, col. 2; p. 
209, col. 1.] 

Where in such a case the arbitrators chosen by 
one party refuse to grant an j 
enable the other party to move the High Court to 
pet aside their appointment, such refusal does not 
amount to misconduct, Гр. 208, col. 2; р, 209, col. 2.] 

Appeal from tbe judgment of Mr. 
Justice Kumaraswami Sastri, dated the 23rd 
February 1920, in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court, in the matter of the Indian 
Arbitration Aet IX of 1899, aud in the matter 
of arbitration between Messrs, Shaw Wallace 
& Oo. and Mesars, К. M. Sabbier & Sons, 

FAOTS appear from the judgment, 

Mr, D. Ohamier, instrusted by Short, 
Bewes and Co, for the Appellants, —The 
learned Judge erréd in refusing to enforse 
theaward. As the nomination of arbitrators 
was made by spesial contrast between the 
parties, sestion 9 (b) of the Arbitration Aet 
does not apply. 
different intention is expressed within the 
meaning of the sestion, Therefore, 
appellants were under no obligation to 
appoint the arbitrator whom. they originally 
nominated as the sole arbitrator. The 
provision in the eontrast that the arbitra- 
tion was to be sondueted ascording to the 
Arbitration Aot does not displace the effest 
of the spesial contrast or attrast the pro- 
visions of section 9 (b). 

The respondents, had no right to state a 
ease to the Oourt. The arbitrators were 
fully justified in refusing to postpone the 
hearing. The English sase in Palmer and 
Hoshen, In re (1) does not apply to the fasts 
of this ease, 

Mr. V. V. Srinivasa Iyengar, for the Rə- 
spondents.—-The appointment of the arbitra- 
tors is not valid, The last sentence of the 
eontraet spesifieally provides that the 
: arbitration was to be sondueted in son- 
formity with the provisions of the Arbitra- 
tion Aet, Seation 9 (b) is attrasted thereby, 
and it was nesessary that appellants should 
have appointed their arbitrator before they 
ealled on the respondents to appoint theirs, 
Thomas v. Fredricks (2) and Tew v. Harris (8). 


- (1) (1898) 1 Q. B. 181; 67 L, J. Q. B. 1; 77 L. T. 
850; 46 W. R. 43. ; 
(2) (1847) 10'Q. B. 776 16 L. J. Q. B. 393; 11 
Jur. 942; 116 E. В. 294; 74 R. В. 502, 
(8) (1847) 11 Q. B. 7; 17 D. J. Q. B. 1; 11 Jur, 
947; 116 E. R. 376; 75 B. В, 270. 
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This is a ease, where ‘a 
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Tbe astion of the arbitrators in refusing 
to postpone the hearing on the application 
of the respondents, who wished to move 
the Court to set aside the appointment, 
amounts to miseonduet. Sueh  misconduet 
vitiates the award. Palmer and Hosken, In 


re (1). 
JUDGMENT. 

Warris, О. J,—This is an appeal from 
a judgment of Kumaraswami Sastri, J., dis- 
missing a suit brought by the plaintiffs, 
Messrs. Shaw Wallace and Oo., against the 
defendants to enforee an award on two 
grounds: (1) that the arbitrators were not 
duly appointed and, (2) that even if they 
were, they were guilty of teshnioal mia- 
eonduot, though asting borna fide, when they 
refused to adjourn the arbitration to allow 
of an applieation being made to set aside 
their appointment under sestion 9 of the 
Indian Arbitration Ас, 1299, The faeta 
may be very briefly stated. The sontraet 
between the plaintiffs, who are referred 
to as the moerehants, and the defendants, who 
are referred to as the dealers, sontains a 
very wide clause (5) protecting the mer- 
shants from responsibility for late shipment 
in sonsequense of events beyond their control, 
and alsoan arbitration elause (12) in the 
following terms:— ‘Should any dispute arise 
as to the interpretation of this sontraet or 
any matter in osonneetion therewith or 
with the earrying ont thereof, the same 
shall be submitted at the option of the 
mershants either to the‘ arbitramont of an 
arbitrator to be appointed by the Seeretary 
or other Officer or Offieers of the Madras 
Ohamber of Commeree entitled to make 
suah appointment aesording to the praetioo 
of the Madras Ohamber of Oommeree or 
to the arbitrament of two European 
merehants or their European assistants, 
one to be appointed by eash party, or in 
the event of disagreement ' between much 
arbitrators of an umpire to be appointed 
by them, Should either party omit to 
nominate an arbitrator within seven days of 
the receipt of a notise salling on him so 
to do, the other party shall be at liberty 
to nominate both arbitrators. The arbitra. 
tion shall be sondusted in aesordanee with 
the provisions of the Indian Arbitration 
Aot, 1899, save that the 186 and 2nd proviso: 
to the lst Schedule thereto shall not apply. 
The deeision of the arbitrators ior of their. 
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umpire shall be eonelusive and binding on 
both the parties, The arbitrators to state by 
whom the oost of arbitration is to be paid." 
On the 30th April 1919 the plaintiffs 
wrote to the defendants asking them to 
join in а reference to the arbitration of 
the Ohamber of Commeree of a dispute 
regarding the. late shipment of 44 bales, 
The defendants through their Vakil returned 
an evasive answer on May the 7th, and 
after waiting ‘another month, the plaintiffs, 
purporting to aot under olause 12 of the 
dontract, wroteto the defendants on the 
9th June ealling on them pursuant to 
elause 12 of the contract to nominate a 
European merchant or his assistant to ast 
as arbitrator on their behalf, and notifying 
them that in the event of their failing to 
do so within seven days, the plaintiffs would 
nominate both arbitrators. The defendants 
did nothing, and the plaintiffs nominated 
two arbitrators on the 27th June and 
informed the defendants by their Solicitors! 
letter of the Ist July. Thearbitrators then 
. gave the defendants notiee of the place 
and time of hearing (July 9th) and the 
letter was forwarded to the defendants 
by the plaintiffs’ Solieitora on July 5th, 
‘On the 8th July, the day before the hearing, 
: the defendants wrote to the arbitrators 
taking exeeption to their appointment, and 
asking for an adjournmeht to enable them 


to apply to the High Court after the. 


re opening on the 14th July to set aside 
the appointment. The award sets ont that 
in view of the fast that .ample time had 
been given the dealers to appoint an 
arbitrator, the arbitrators had replied that 
they sould find nething in the sorrespond- 
enee whieh warranted the postponement of 
the hearing and that it would be held on 
the day fixed. They aesordingly proseeded 
in the absense of the defendanty and 
found that in the sireumstanees of the 
ease the plaintiffs were protested by elause 
5 of the eontraet from responsibility for 
the late shipment. 

The parties to a sontrast are at liberty 
to make any agresment they like ав to 
the appointment of arbitrators and as to 
what is to be done if one of the parties 
omits to appoint an arbitrator as provided 
in the sontrast, Beeanse, however боп, 
traets may fail to provide what is to be 
done in sash an event, sestion 9 of the 
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Indian Arbitration Aet, whish substantially 
reproduces a section of the Common Law 
Prossdure Ast, 1854, and of the English 
Arbitration Aet, enasts that “whera a sub. 
mission provides that the referenss shall 
be to two arbitrators, one to be appointed 
by each party,...unless a different intention 
is expressed therein," then [elause (b)] "if 
one party fails to appoint an arbitrator,,, 
for seven elear days after theother party . , , 
‚ . has served the party making default with 
а written notice to make the appointment, 
the party who has appointed an arbitrator 
may appoint the arbitrator to aot as sole 
arbitrator in the referenee," This sestion, 
in my opinion, has no application where, 
as in the present ease, the parties by their 
contrast have provided that a different 
eourse should be adopted in the event of 
one of the parties failing to nominate, 
because the sectionis not to apply where 
a different intention is expressed: in the 
sontrast, In the present oase the contract 
provides: "Should - either party omit to 
nominate an arbitrator within seven days of 
the reesipt of a notise омор on him to 
do so, the other party shall be at liberty 
to nominate both arbitrators,” in other 
words, in the event of a dispute arising, 
sither party to the sontraet is to be at 
liberty in the firat instanse to sall upon 
the other to nominate an arbitrator within 
seven days of the reseipt of the notiee ‘salling 
upon him to do so, and if the other party 
fails to do so then to nominate both arbi. 
irators himself. Not only is he to appoint 
both arbitrators, but the nomination of 
both is to be after the failure of the other 
party to appoint, There is, therefore, no 
room for the applisation of the seetion 
whieh provides that "unless a different in- 
tention is expressed," в party desiring arbitra. 
tion is first to appoint his own arbitrator, then 
to give notiee to the other party to appoint 
an arbitrator and on his failing to do so, 
appoint the arbitrator he had himself appoint. 
ed to be the sole arbitrator, That is an 
entirely different prosedure which ів ex. 
eluded by the terms of the eontract, with 
the result that sestion 9, whieh was in. 
tended to supplement and not to override 
the contrast of the parties, has no applies. 
tion to the present ease, Where the eon. 
trast provides otherwise, an appointment 
eannot ba made under sestion 9, alause (b), 
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- and it also, follows that the proviso enabling 
‘the Court "to set aside any appointment 
‘made in pursuance of olause (b)" has no 
application. Similarly in Gumm v. Hallett 
(4) it. was held, with referenoe to the 
' eorresponding seotion 18 of the Oommon 
‘Law Prosedure Aot, 1854, that it had no 
applisation to а sontraet whieh provided 
that either party should appoint one arbi. 
„trator and а third be ehosen by the two 
so sppointed. The learned Judge appears 
to have been influensed by the proviso in 
clause 12 of the contract that the arbitration 
гів to be sondueted in assordanae with the 
. provisions of the Indian Arbitration Ast, 
but this is not to be read aa varying the 
: express provision of the sontraat as to the 
‘appointment of arbitrators, espesially 88 
under the Даб itself the provisions of 
.elause (b) of section 9 do not apply where 
a different intention is expressed in the 
eonítraet. 

As regards. tbe seaond ground, in holding 
that the refusal of the arbitrators to grant 
an &djournmént to allow of the High Court 
being moved to set aside the appointment 
under the proviso to seation 9 whiah, as 
‘we have seen, has no applisation to the 
„базе, the learned Judge has relied upon 
the desisicn of the Court of Appeal in 
. Palmer and Hosken, In те (1). In that oase 
‘the arbitrators had refused an adjournment 
-to enable one of the parties to apply to 
‘the Court to direot the arbitrators to state 
‚а speeial ease for the opinion of. the 
: Court on an important point of law whioh 
had arisen in the sourse. of arbitration. 
‘Under gestion 19 of the English Arbitra. 
. tion Act, whieh is not reproduced in our 
‘Ast, the Court has power at any stage of 
.the prosesdioga to direat suoh а oase to 
be stated, and the Court of Appeal were 
‘of opinion that this seetion impliedly 
conferred upon the parties а right to apply 
.to the Court to direot a ease to be stated, 
-whieh the arbitrators were bound to respeot. 
-They assordingly held that it was a grima 
facie missonduet on the part of the arbi. 
trators to refuse to state a ease themselves 
.or grant. an adjournment for the purpose 
of enabling the parties to apply to the 
‚Ооп, but Lindley, M. R., added that, 
-əyən in suoh a oase, if the application for 

(o (1872) 14 Eq. 665; 411, J. Oh, 514; 26 L. Т. 
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& special ease or an adjournment - were 
frivolous and made merely for purposes of 
delay, an arbitrator would be perfectly 
right to refuse it and would be upheld by 
the Court in so doing, That oase rélates 
to missonduet in the sourse of the arbitra: 
tion itself, and ia no- authority for the 
proposition that arbitrators are bound фо 
postpone the hearing whenever one of the 
parties announces his intention of questioning 
their appointment, in spite of the fast that 
appointment had been made in striot 
aosordanee with the terms of the sontract. 
Even if we assume that if there had 
been an appointment under elause (b) of 
gestion 9, it might have been the duty of 
the arbitrators, when theease same on for 
hearing, to grant an adjournment to allow 
of an opportunity of moving to set aside 
the appointment, under the -proviso to the 
section, if the parties had not had a 
reasonable opportunity of so, moving before 
the hearing of the arbitration and unless 
they were’ of opinion that the applieation 
was merely made for purposes of delay, 
the duty wonld only arise when there had 
been an appointment under olanse (b) 


.whieh sould be set aside under the pro. 


viso, which, as І. have already , held, ia 
not the present ease,- Further, the defend. . 
anis had been informed on July Ist of 
the appointment of the arbitratora and on 


. duly: 5th that the hearing had been fixed 
for the 9th, and it is 


not shown that 
they sould not have moved the vacation 
Court before the hearing, if- so minded. 

In the eirsumstanees I do not think there 
was any misconduct, on the- part of the 
arbitrators in refusing the adjournment, 
I think they werefully justified in holding 
no sufficient sause had been -shown for 
granting it. In this- view it is unneses- 
вагу to consider whether-an objection of 
this kind would-be suffisient answer toa 


‘suit on the award: when ‘the award -had 
mot been set aside, 


The appeal:must be 
allowed, the deeree reversed and the suit 


‘deoreed with costs throughout, 


RaxESAM, J.—This appeal arises out of an 
applisation filed by the appellants seeking 


{о execute an award, under sestion 15 of 


the Indian Arbitration Act, 1899, The 
award was passed by two arbitrators, 
appointed by the appellants. It is воп. 


tended for the respondents that the appoint. 


‚ ment was not validly made, 


pal m 
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The decision 
of this sontention depends on the sonstrae- 


| tion of olause 12 of the eontraot between 
‘the parties, whieh runsas follows: 


“Should 
any dispute arise as to the interpretation 
of this sontrast or any matter in oonneotion 


` therewith or with the carrying out there- 
' of, the same shall be 


submitted.,.to the 
arbitrament of two European merobants 
or their European assistants, one to be 
appointed by eash party, Should either 
party omit to nominate an arbitrator within 
seven days of the reeeipt of a notice salling on. 
bim ко todo, the other party sball be at 
liberty to nominate both arbitrators. The 
arbitration shall be sondusted in accordance 
with the provisions of the Indian Arbitra- 
iion Ast of 1899,,,,'° It ів conceded for the 
respondent that, in the absenes of the last. 
of the sentences above set forth, tbe mean: 
ing of the elause would be that ару party- 
tan nominate both the arbitrators after the. 
failure of the other to nominate an arbitrator . 
within seven days of the reseipt of a notise-- 
by tke former calling on the latter so to do. 

But it is sontended that the last sentence 
attracts ihe provisions of .the Indian 
Arbitration Ast, geotion 9 (Б), which required. 
that the party serving notice on the other 
salling upon him te nominate should 
previously have ‘appointed his arbitrator.” 
The appellant, in reply, relies on the words > 
in sestion 9, "unless a different intention ін 
expressed therein,” It is eonseded by Mr, 
V. V. Srinivasa Iyengar, the learned Vakil 
for the respondent, that so far as two 
arbitrators are sontemplated by elause 12 
in the plase of the sole arbitrator referred 
to in seetion 9 (b), a ‘different intention’ is 
expressed, but not in so far as seotion 9 :(5) 
required the previous ‘appointment of him 
arbitrator’ by the party ealling an the other 
to make his appointment. I am unable to 
agree with this contention, The worda 
“shall be at liberty to nominate both the 
arbitrators” do, in my opinion, express & 
different intention and are inconsistent with 
any obligation on the part of the nominating 
party to appoint an arbitrator before call. 
ing on the other party to do so, In this 
View itis unnesessery to consider the sased 
of Thomas v. ‘Fredricks (2) ond Tew v. 
Harris (3) relied on by the respondent. 1, 
therefore, hold that the arbitratora were 
yalidly appointed, 
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It ія next oontended by the learned Vakil 
for the respondent that the arbitrators were 
guilty of miseonduat, in that they refused the 
reapondent’s request that the arbitration 
proeeedings may be adjourned to enable him to 
apply to the Court to set aside the appointment 
of the arbitrators under the proviso to sea- 
tion 9 of the Aet. In support of this position, 
he relied on the саве of Palmer and Hosken, 
Inve (1). That case is a deaision on seotion 
19 of the English Ast (52 and 53 Vist. 
O. 49) on whioh the Indian Ast is based. 
That seotion provides that arbitrators “shall, 
if so dirested by the Court ora Judge, state 
in the form of a spesial aase for the opinion 
of the Court any question of law, ete.” It 
imposes в duty on the arbitrators and 
impliedly confers on the parties to an 
arbitration the right £o apply to the Court 
for an order directing the -arbitrators to 
state in the form of a .spesial ease for the 
opinion of the Court any question of law 
arising in the sourse of the referense, The 
learned Judges (Lindley, M. R., and Ohitty, 
L. 4.) who decided the ease infer from 
this right а further duty on the part of the 
arbitrators to delay the award until the party 
can apply to the Court for an order directing 
a special ease and hold that, if the arbitrator 
refuses to comply with the request to delay 
his award, he is guilty of misoondust. Chitty, 
L. J., points out that sueh requests must be 


made in good faith and on reasonable 
grounds, In this ease the proviso to section 
9 imposes no duty on the orbitrators. 


Moreover, the appointment of the arbitrators 
in this case was made, not under seetion 9 
(b), but under olause 12 of the sontrost 
between the parties whieh displaced seotion 
9 (b) and the proviso does not apply. It 
cannot be said that there is any reasonable 
ground for moving the Court to set aside 
the appointment of the arbitrators. І, 
therefore, hold that the arbitrators are not 
guilty of misconduat-in proseeding with 
the arbitration, and that the award is 
valid, 

Та the result, the appeal will be allowed 
with вовёв throughout. 

M, O, Р. fe 
` Appeal allowed, 
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OALOUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Droger No, 111 
or 1919. 

Mareh 3, 1920. - 
Present +—~Juatioe Sir Asutosh Mookerjee, 

Kr., and Justice Sir Ernest 

Fletcher, Kr. 

ABDUL HAKIM EAR MAHOMED — 
PLAINTIFF— A PPELLANT 
versus 

EBRAHIM SOLAIMAN SALEHJEE & 


Co. — DsrENDANTS— RESPONDENTS, 

Buit to recover money due on a promissory-note not 
executed in plaintiff's favour, whether can be maintained 
— Question, not of benami but of identity of person— 
Discharge, proof of. 


In a suit by the plaintiff to recover money due 
on а promissory-note, the defendants alleged that 
the note was executed not in favour of the plaint- 
iff, but in favour of a firm which possessed the 


- same name as the plaintiff and was the property 


of his father : 

Held, that the question raised by the defence 
was not one of benami, but of identity of the 
person to whom the note was given, and the 
plaintiff could not succeed till the matter had been 
determined in his favour, [ p. 214, col. 1.] 


Held, also, that the defendants having satis- 
factorily proved that before the father of the 
plaintiff died, he sent for the defendants, dis. 
charged their liability under the promissory-note 
and directed them to apply the sum in their hands 


' for the benefit of his four infant children, this 


operated as a discharge of the note, [p. 214, col. 2,] 


Appeal against the following deeree of Mr. 
Justice Greaves, dated the 18th November 
1919;— 


"The plaintiff in this suit sues to recover 
from the defendant firm a sum of Rs, 30,000 
together with interest thereon due and 
payable by virtue of two promissory notes 
whieh are exhibited to the plaint and both 
of whieh are dated the 27th Mareh 1915, 
whereby the defendant firm promised to pay 
ondemand to Abdul Hakim Har Mahomed 
a total sum of Hs, 30,000 together with inter- 


. emt thergon as stated in the promissory notes. 


Shortly: put, the defenes of tho defendant 
firm is that the firm of Abdul Hakim Ear, 
Mahomed was really owned by the father of 
the plaintiff whose name was Ear Mahomed 
Wazir Ali, and that Ear Mahomed Wazir.Ali, 
upon his death bed, instrneted Mr, Ismail, 
Saleji, a partner in the defendant firm, to hold 
the sums due under the two promissory notes 
for the children by his second wife in eertain 
Bbares and proportions, The defendant firm 


. state that in aosordanóé with the direationg 


of Ear Mahomed Wazir Ali they have oredit- 
ed those moneys in their books as dirested by 
Ear Mahomed and tbat they have paid on 
aosount of the obildren of Har Mahomed by 
his second wife oertain sums which appear in 
their books in respeot of the interest due on 
the two воша of Re. 15,000. 


The issues that arise are as follows :— 

1. Did the defendant firm exeonte the 
promissory notes in suit in favour of the 
plaintiff? 

2, What is the real name of the plaintiff 
in the suit? 

8. Was there a sonoluded agreement as 
mentioned in paragraph 7 of the written state- 
ment, and if so, has the defendant firm been 
dicoharged from liability in respeet of the pro- 
missory notes in snit? 

4. athe suit bad for non-joinder of par- 
tier P 


It will be convenient that first of all I should 
refer to the oral .evidence, The plaintiff 
gave evidence on his own behalf. He stated 
that he sarried on business in Calentta and 
that he formerly earried on business in Man- 
ritius, and he stated that he was tbe sole 
proprietor of the busines’ oarried on in Cal. 
outta whish was in the name of Abdul Hakim 
Har Mahomed, and that the business was a 
sommission sgensy businéis and that this was 
started in the year 1906. He stated that he 
wasa partner in a oertain business in Mau- 
ritius from the year 1900 with his unele, 
Asad Ali, that this business was dissolved in 
the year 1906 and that with the monies 
arising from that business he started in that 
year the eommission ageney business whish 
he now oearries on, Не stated that that busi- 
ness from 1906 was in his father’s sharge 
and that three months after it was opened, 
he left for Mauritius, He stated that he 
exeouted in favour of his father a power-of- 
attorney in Mauritius which iw produced as 
anexhibit in the suit, and that he also exe- 
euted a similar power-of-attorney in favour 
of one Mahomed Yusuf who used to look 
after the business during his father's abseneoe. 
He denied that his father had any share in 
the Calentta business and stated that his 
name was Abdul Hakim Ear Mahomed and 
that the promissory notes in.suit were exe- 
outed in respeot of funds paid out of the 
Oaleutta business whieh belonged.to him. He 
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stated that be had entries of these amounts 
in his father’s writing, and he prodused a 
вһедпе on the National Bank signed by his 
father “ per pro Abdul Hakim Ear Mahomed” 
for a sum of Ra, 1,500 in respeet of the 
notes in suit, whieh, he alleged, showed that 
he was the proprietor of the business and that 
his father was only aeting on his behalf. Не 
produced also sertain hundis, Exhibit E, that 
were aegepted by his father on his behalf, 
and oertain passports issued in favour of 
himself and his father were put in evidence 
as Showing the respestive names of the father 
and the son, and he also produced а letter 
from his father, Exbibit I, purporting to show 
his father’s signature. He also produced 
Exhibit K, certain proceedings in a Small 
Cause Court suit, which was instituted against 
the firm of Abdul Hakim Har Mahomed, whioh 
was stated to consist of his father and himself 
and the written atatement in whieh suit oon- 
tains a denial by the father of any share and 
interest in the business of Ahdul Hakim Har 
Mahomed. In cross-examination he admitted 
that his father either from 1825 or 1888— 
the date is nob material—down to the year 
1898 earried on business in a benam? name 
in partnership with his unele, the unele 
using the name of his дөвгавей son and 
his father using his name. This business, 
he stated, was wound up in the year 1898. 
He stated that no business was oarried on 
for: а period of two years, as the parties 
were engaged in winding up this business, 
and that about the year 1960 he started a 
business in partnership with his unole, as I 
have already stated. In oross-examination 
he admitted that Noor Mahomed was 
younger than himself and that Noor 
Mahomed was dead many years before Ex. 
hibit L1, whieh is the Mauritius partnership 
deed alleged by the plaintiff to be between 
bis unele and himself, was exeented. He 
stated that his uncle told him that he (his 
unele) represented both Noor Mahomed and 
himself, He stated that his father died in 
April 1915, І do not think itis necessary 
to refer in detail to the rest of his evi- 
denee. ; 

On behalf of the defendant firm Mullick 
Hussain Mullisk Rasul, who is the manager 
of Haji Ali Ghulam Hussain and Oo., gave 
evidenoe, He stated that he knew Har 
Mahomed and knew him for many years and 
that he had а business, that he shipped 


goods to Mauritius and dealt in Aundis. Не 
said thathe often transasted business with 
Har Mahomed and that he always talked 
to him in  eonneotion with the business, 
although for a short time he saw Abdul 
Hakim in the firm, but he stated that no 
one exeept Ear Mahomed gave direstions or 
orders in conneotion with the business. 
Then he spoke to visting Ear Mahomed at 
the time of his death-illness, stating that 
he was sent for, that he went there twiae 
and that on the sesond osoasion there were 
seated ín the room the son of Har Mahomed 
by his second wife, Solaiman, a boy of seven 
or eight years, and two daughters by his seeond 
wife, Ayasha and Amina, who were aged 
respeotively five years and one year, and he 
atated that he asked Har Mahomed if he 
had provided for these children, that then 
he had a conversation with Har Mahomed 
with regard to the making of а provision 
for them, that Ear Mahomed said that 
he was prepared to make a present of 
Rs. 30,000 for his obildren’s marriage and 
that if he eould find & substantial man to 
keep the money he would make the present, 
and he stated that Ear Mahomed asked 
him to go and bring Mr. Ismail Saleji and 
ask him if be wonld keep the money in 
deposit, He stated that he went and saw 
Mr. Saleji, that he a&esompanied him to Ear 
Mahomed at 8 o'slosk in the evening of 
that day and that Ear Manomed told Mr. 
Saleji that he wanted to make a present 
of Rs. 30,000 for his younger children and 
that the reason he wanted to do this was 
that he was earrying on business in hia 
вот'в name benami. The witness stated that 
Bar Mahomed eaused his oashier to produse 
from the safe a cheque for Rs, 25,000 and 
Rs. 5,000 in notes, that Har Mahomed 
endorsed the’ sheque and made it over ta 
Mr, Ismail with the promissory notes, Ha 
stated that subsequently tha sheque was 
sent back as the endorsement was not in 
order, that an attempt was made to got 
the drawer to make the eheque payable 
to bearer whieh, however, the drawer 
refused to do, and that it was aseordingly 
agreed that the promissory notes in suit, 
whieh were due from the defendant firm ta 
the firm of Abdul Hakim Har Mahomed, 
should be held by the defendant firm for 
the purpose whioh I have already stated. 
The next witness, Mr, Hashem Ebrahim 
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Saleji, produeed the bcoks of the firm, but 
stated that he had no knowledge of the 
inoident in suit. He produced, among others, 
' a. book ealled the noudh book, which under 
date the 3let Desember sontains an entry 
with regard to these two drafts of Rs. 15,000 
and to what passed at the interview between 
' Ear Mahomed and Mr. Ismail Saleji. The 
rest of the entries whieh are material, 
Exhibits 5a and ба, 
regard to sertain payments made from the 
interest on the sums due on the two promissory 
notes. 

The next witness was Mr. Ismail Ebrahim 
Saleji, and he sonfirmed the evidence of 
Mullick Hussain Mouolliek Rasul with regard 
to the interview with Ear Mahomed and the 
nse whieh was to be made of the two 
promissory notes in suit, Mr, Ismail Saleji 
stated that Ear Mabomed told him that 
the business of Abdul Hakim Ear Mahomed 
was в benamt business, that he had suspi: 
sions with regard to his sop, Abdul Hakim, 
and that for this reason be would like to 
make over the money to Mr, Ismail Saleii 
for the marriage and educational expenses 
‘of the ohildren by his sesond marriage, The 
witness confirmed the story with regard to 
the eheque for Hs, £5,000, whish has been 


prodused, and he prodused an entry under: 


date the lst June 1915 with regard to the 
sum of Re, 5,000, and he stated that this 

was given to him to be oredited in the books 
' for the use of Rasulan Bibi. Then Mr. 
Ismail Saleji stated that after Ear Maho- 
med'a death in April 1915 he met the 
plaintiff, that a  eonversation took plase 
between them abont the two promis- 
sory notes in suit, that he 
plaintiff of his father's wishes with regard 
to them and that the plaintiff agreed to 
his father’s dispcsition with regard to these 
sume, The witness stated that before 1918 
and the letter whioh is an exhibit in the 
guit, the plaintiff made no demand for pay- 
ment of these monies and that he told the 
plaintiff of his father's arrangement with 
regard to the promissory notes the week he 
came to Caloutte, which was the day after his 
father’s death. 

The plaintiff wes recalled, having been 
asked to produee his books with regard to 
the alleged payment of Rs. 20,000 to bis 
uncle, Asad Ali, in the year 1916 due to 
him in respect of tke Mauritius businose, 
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He stated that he had found no entry in the 


contain entries with ' 


told the’ 


зоа 


books with regard tothis payment, but that he 
had found a геөвірё whioh he ‘produced (Ex- 
hibit R) with regard to the payment." That, 
I think, exhausts the evidence that was given 
in this suit. 

Before I some to deal with the issues І 
should refer to one of the Exhibits in the 
suit. That is Exhibit Ll, whioh is the deed 
of partnership entered into in 1900, as 
the plaintiff says, between his unele and 
himself, This deed purports to be between 
Noor Mahomed, Asad Alis son, who, así 
have already stated, admittedly had died 
many years before this deed was entered 
into, and Abdul Hakim, who is desoribed as 
the son of Ear Mahomed Mesh, The first 
recital states that Noor Mahomed and Abdul 
Hakim were sarrying on business in Port 
Blair and Mauritius in the name and 
style of Noor Mahomed Abdul Hakim. The 
second resital statea that the parties had 
agreed to carry on the said business ‘of mer- 
chants and agents in oo-partnership under a 
ehanged atyle npon the terme and sonditions 
thereinafter mentioned. On behalf of the 
defendant firm, it is ssid that it appeara from 
this doaument and from the plaintiff's evidenes 
that the story with regard to the 'benamt 
nature of the business of Abdul Hakim Har 
Mahomed is correst. It is said that the 
plaintiff has admitted in evidence that his 
father and his unele earried on business in 
the name of their reapestive sons, at any rate, 


‘down to the year 1898, and that Exhibit Ll 


shows that the arrangement that had been 
earried on down to 1898 was renewed by the 
indenture of the 15th January 1900 and that 
the Mauritius business must be deemed to 
have been the benam? business of Asad Ali and 
Ear Mahomed down to the date of the dis. 
solution of that business in the year 1906, 
Then itis said that the plaintiff has stated 
that the business that was started in 1906, 
which he slaims was his, was started with the 
proceeds of the Mauritius business ‘and ihat 
consequently the conclusion is obvious that 
the business of Abdul Hakim Ear Mahomed 
was really the businees of Ear Mahomed and 
started with his money, and that this being во, 
Ear Mahomed was entitled to dispose of the 
two promiseory notes insuit as he has done 
and as he desired, ‘As against ‘this, the 
plaintiff states that Exhibit L1 does not 
bear this construction, that it is unfortunately 


Vel, UXT) 


INDIAN OASES, 


213 


ABDUL HAKIM ЖАВ MAHOMED 0. EBRAHIM SOLAMAN SALERJEN & 00, 


worded and that it was not intended to state 
thatthe old business was being sarried on 
under a different style, though it sertainly 
appears to me so to state, but that it must be 
deemed to be the initiation of an entirely new 
business, in whieh Har. Mahomed had no 
share. It is said that if it had been an old 
business, there would have been no suah 
reference to capital as is contained in the 
dosument and that there would have been 
other indieations with regard to this, 

The eonelusion І have oome to, is that the 
eontention of the defendants with regard to 
the nature of the business of Abdul Hakim 
Ear Manomed is oorrest. Oertainly, as has 
been pointed out, both Asad Ali, the unele, 
and Har Mahomed seem to have had a liking 
for benamz transastions and, I think, lam 
boand to hold upon the faete and the mate- 
rials before me that the business under the 
indenture of the 15th January 19CO was 
nothing more than а sontinnation of the old 
benamt business previously earried on between 
Asad Ali and Ear Mahomed, ard it follows 
from that that the Oslentte business must 
have been the business not of Abdul Hakim 
but of Har Mahomed, besause admittedly it 
was started with the money of the Mauritius 
business whish, assording to my finding, 
was the money not of Abdul Hakim but of 
his father, Har Mahomed. І have in support 
of this, namely, the benam nature of the 
business, the testimony of Mallick Hussain 
Mullick Rasul and of Mr. Ismail Saleji, 
both of whom seem to me reliable and satis- 
fnetory witnesses, and Iam afraid I sannot 
say the same of the testimony that was 
given before me on behalf of Abdul Hakim, 
the plaintiff in the suit. Moreover, even 
apart from this, it seems to me to be entirely 
improbable that two gentlemen of position 
like Mr. Saleji and Mallick Hussain Mulliok 
Rasul would have been likely to some for- 
ward and perjure themselves not to get any 
benefit, во far as they are өорвегпей, but 
simply to confer benefit upon people who, it 
has not been suggested, are even any relatives 
of their own, Again, if t heir evidence were 
untrue, Mr. Ismail Saleji must have falsified 
his books with regard to the entries soncern- 
ing the two notes of Rs. 15,000 and this, as I 
have already stated, without any desire or 
intention to benefit himself, I also have to 
bear in mind that the statement with regard 
to the benam? nature of the business and 


the true ownership thereof is made by Harn 
Mahomed upon his death bed, when sertainly 
one might think а man, whatever hig 
eourse of life had been before, would not 
have been inslined to speak falaely with 
regard to the nature and ownership of the 
business., Then again, 16 also strikes me as 
improbable that for many years, the father 
should haveasted merely as manager of his 
son’s business in Calautta and that the owner- 
ship should have been that of the son and 
not of the father, This is & small point, but 
it certainly seems to me a rather unlikely 
situation to have ossurred. So far as all 
the dosuments are sonserned, I mean the 
powers-of attorney, the hundis, and so on, 
that have been prodused before me, they 
do not seem to me tosarry the matter any 
further. If I am satisfied from other evidense 
that the business was, in fact, a benami 
business and that the true ownership lay 
with Har Mahomed, then of eourse it would 
have been part of the same, if I may say so, 
to have easrried onthe benam: nature of the 
business in the powers-of-attorney and the 
other dosuments that were exesuted. 

I now come to the issues that were raised 
in the suit. I hold upon the first issue that 
the promissory notes referred to in the plaint 
were exeouted by the defendant firm, but not 
in favour of the plaintiff but in favour of 
the firm of Abdul Hakim Har Mahomed, 
whieh belonged not to'him but to his father. 
So far as the sesond issue is sonserned, I 
think that the true name of the plaintiff is 
Abdul Hakim Har Mahomed. So far as the 
third issue is conesrned, I hold that the 
agreement set forth in paragraph 7 of the 
written statement has been established and 
that sonsequently the defendant firm are 
under no liablity to the present plaintiff 
with regard to the two hundis of Rs, 15,000 
for whish he sues, The fourth issue in the 
eirsumstanees does not arise. 

In the result, I dismiss the snit with costs, 
whish will be taxed on seals No, 2 insluding 
reserved aosta,” 

The Hon’ble the Advoeate.General, Messrs, 
Н. D. Bose, S. Ghose and A. B. Guha, for 
the Appellant. 

Sir B. О. Mitter, Messrs, Langford James 
and 5, M. Bose, for the Respondents, 

` JUDGMENT, 

Моокевуви, J,—This is an appeal by the 
plaintiff in à suit te resover money dua 
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‘on two promissory notes; they were exe- 
ented on the 27th Mareh 1915 by 
the defendant sompavy, each for а sum 
of Rs, 15,000 in favour of Abdul Hakim 
Ear Mahomed, The plaintiff, whose name 
is Abdunl Hakim Ear Mahomed, instituted the 
suiton the assumption that the promissory 
notes had been exeeuted in his favour; the 
defendants pleaded, however, that they had 
been exeeuted in favour of a firm whioh 
had the same name as the plaintiff and 
was owned by his father. Mr, Justiae 
. Greaves has dismissed the suit, as, in his 
opinion, the evidense shows that the pro. 
missory notes were exeeuted in favour of, 
not the plaintiff, but the firm. No serious 
endeavour has been made to challenge 
this finding before us, as the evidenee on 
the side of the plaintiff himself shows 
that the money whieh was  advaneed to 
the defendant was taken from the firm. 
But it has been suggested that as the 
Judisial Committee have resently resognized 
the right of a benanidar to maintain a suit 
[Gur Narayon v. Sheo Lal Singh (1)], 
the plea raised by the defendants is 
irrelevant. This sontention is manifestly 
fallaeious, If the notes had been exesuted 
in favour of the plaintiff, an allegation 
tbat he was not the henefisial owner of 
the money, might not have afforded a 
defense to the suit. But the defendants 
urge tbat the notes were given, not to 
the plaintiff, but to a firm whieh happens 
to possess the same name as the plaintiff 
and is the property of his father, . This 


raises a question, nót of benamt, but of 
identity of the person to whom the note 
was given; and the plaintiff cannot suo- 


ceed till the matter has been determined 
in his favour. 

"The plaintiff has not eontended that, if 
the notes are held to have been exe: 
euted in favour of the firm, he is entitled 


to suesed as the firm belonged to him 
and not to his father. In our opinion, 
Mr. Justice Greaves has given sufficient 


reasons in support of his eonelusion that 
the father was the real owner of the firm, 
whieh was started with the funds of а 


(1) 49 Ind, Cas. l; 46 О. 566; 28 0, W. М, 541; 
17 A. L.J. 66; 26 М. І, J. 68; Ө І, W. 835; 28 О, 
L.J.591; 1 U. P. L. R. (P. 0.) 1; 12 Bur, І, T. 125; 
46 I. A, 1 (P. О.). : 


previous firm owned by him. In this 
view, the plaintiff cannot possibly suseeed. 
The ease is really one of sonfliet of oral 
testimony, The learned Judge, who had 
the opportunity of seeing the witnesses, 
has expressed the opinion that the testi- 
mony of Mallick Hossain МоШек Rasul 
and Ismail Saleji was reliable and ваёів- 
factory, and has added that he could : 
not say the same of the testimony 
that was given before him on behalf 
of the plaintiff. We see no reason to 
form a different estimate. of. the’ value 
of the oral testimony. If then the evidense 
on the side of the defendants is aesepted, 
as we hold it must be accepted, there ean 
be no doubt that the plaintiff has laid 
no foundation for his olaim, 

From another point of view, the  elaim 
is equally untenable, The defendants have 
satisfastorily proved that before the . father 
of the plaintiff died, he sent for the 
defendants, dissharged their liability under 
the promissory notes and direeted ‘tham to 
apply the sum in their hands for the 
benefit of his four infant shildren, two 
sons and two daughters. This would 
clearly operate ав а diseharge of the notes: 
Oook v, Lister (2); Hirachand Punamchand v. 
Temple (3). 

From whatever point of view the ease 
may be examined, it is thus olear that 
ihe deeree of the Oourt below eannat be 
disturbed. 

The appeal 
with eosts. 

Егктоник, J.—1 agree. 


is aecordingly dismissed 


Appeal dismissed. 


(9) (1863) 18 О. B. (N. в.) 543 at p. 593; 184 В, 
В. 64? at p. 668; 821, J. C. P. 121; 7 L. T. (х. в.) 
712; 9 Jur. (м, s.) 828; 11 W. R. 269; 148 E. В, 215. 

(8) (1911) 2 К. В. 880; 80 L.J. К. B. 1155; 106 
р. T, 277; 66 S. J, 619; 27 T. L. B. 480. 
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RAMAKRISHNA PRABHU €, HARIANA, 


MADRAS HIGH COURT. 
Огт АрриАт, No. 208 or 1918, 
September 12, 1919, 
Present :— Sir Abdur Rahim, Kr., 
Offieiating Chief Justice, and 
Mr, Justise Odgers. 
RAMAKRISHNA PRABHU-—PrAmIFP— 
APPELLANT 
voraus 
NARAINA, MINOR, BY Guanpian ad litem 
ANANDIVAI alias RAKMAV ATHI BAI, 
AND OTHERS—Dzr2NDANTS Nos, 1, 3 ro 6— 


R&8PONDENTS. 
Hindu Law— Widow, right of, to surplus income— 
Contract Act (IX of 1872), 8. 16—Transaction avoid. 
able for undue influence— Proof, requasites of. 


A Hindu widew has absolute power of disposal 
over her surplus income, and there is no presump- 
tion that any properties bought by her with the 
surplus income are accretions to her husband’s 
estate. [p. 216, col, 2.] 

A plaintiff who sets up а plea of undue influence 
in a suit brought by him to avoid an instrament 
must, to start with, establish that there was active 
confidence between "the person executing the docu- 
ment and the person under Whose influence the 
document is said to have been executed, [p. 216, col. 
2. 


Appeal against the dearee of the Court of 
the Subordinate Judge, South Kanara, in 
Original Suit No. 4 of 1916. 

Messrs, О. Madhavan Nair and К. Sadasiva 
Rao, for the Appellant. 

Messrs. К, P. Madhava Rao, К. Р. 
Laxsh nana Roo and В. Sttarama Rao, for the 
Respondents, 


JUDGMENT,— On the question whether 
the deed of gift exesuted by Bhagirathi 
Ammal in favour of the first defendant is 
voidable on the ground thatit was obtained 
by uudue influenee, we agree entirely with 
the finding of the learned Subordinate Judge 
that со sueh ease has been made out. We 
have keen taken through the entire evidence, 
in order to find out whether any proof has 
been given of undue inflienee, But beyond 
some very vague statements there ів 
really nothing whieh вап be taken to be 
evidenee of undue influenee. Beyond the 
fast that the second defendant, father of the 
first defendant, was the manager of this 
lady’s property for about three years before 
the exesution of the doeument in question, 
Exhibit VII, there is nothing to show that 
he had any partienlar inflaencse with the 
lady, mush less that he dominated her will 
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во ав to influenee her to exeente a deed of 
gift in favour of the son, The law requires 
that the plaintiff who sets up undue influence 
must, to start with, establish that there was 
astive  eonfidenee between the person 
exeenting the doeument and the person 
under whose inflnenee the doeument is said 
to have been exeeuted. Thera is no evidence 
in this ease from whioh any sueh sative 
eonfidensee вап be inferred. The learned 
Counsel for the appellant wanted to make 
out a ease of undue influense by pisking up 
Some faets here and there from the evidenee 
of witnesses for the defence; for instanse, he 
wanted toshow that the lady was misled as 
to her being able to adopt the son of one of 
the Gnatis, and that she made the gift in 
question in favour of the first defendant 
partly owing to that misappreLension whiek, 
it is said, was brought about by the second 
defendant, or st any rate at his instanee. 
But no sueh ease was suggested in the 
plaint or in the issues or in the evidence of 
the plaintiff. Relianes was plased on tbe 
faot that the first defendant and the seeond 
defendant lived in the house of this lady 
and that there was nobody else to advise her 
as to the disposition whieh she wanted to 
make of her property. But this lady bad 
no near relations. The plaintiff and other 
reversioners were hardly in any toueh with 
her and visited her but very rarely, and it 
was natural under those eiraumstances that 
she should invite some of her remote 
relations, like the sesond defendant, to live 
with her. The first defendant was apparently 
born in the house and was brought up by 
her, and it may be presumed that she was 
mush attached to this boy. Thatin itself 
would be suffüsient to aseount for the gift 
made in hia favour. 

The ease put forward by the plaintiff 
really was that at the time of the exesution 
of the deed of gift, this lady was not in'a 
proper state of mind, and that she was 
uneoneious at the date of the exesution of 
the dosument, The evidense addueed in 
support of this ease is very meagre and 
extremely unreliable. On the other hand, 
the evidense on the side of the defenee, 
whioh is of a reliable eharaeter, shows 
that she knew аз to what she was about! 
althongh she might have been ill, There 
was а doetor who attended on her, and 
he bas given evidense that she was not 
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at any time повопввіопе, and the deed was 

got. registered by her three ‘or four days. 
afterwards by the Sub Registrar in her own 

house. The Sub-Registrar says that she 

asknowledged exeeution of the document, and 

wefind no reason whatever for doubting 

the honesty of this witness or of the retired 

Sheristadar, Venkata Rao, who was in attend- 

ance on her and used to advise her from 

time to time, We hava also got the 

affidavit filed by her the day before she died, 

i, в., about ten months after execution of the 

deed of gift, in which she acknowledged that 

she had made the gift in favour of the first 

defendant. We have also the faot that during 

all these ten months after the exeoution of Ex- 

hibit VII, the plaintiff or the sesond witness 

for the plaintiff, who was also a reversioner, 

did not take any step to impeash the docu- 

ment, which must have been known to them 

and was certainly known to second witness 

for. the plaintiff, for he put in an applieation 

before the Sub-Registrar objesting to the 

registration of the dosnment. He has now 

gone over to the plaintiffs side and is 

supporting his case by saying that the lady 

was unsonsoicus on the date of the exeaution 

of the doeument as well as on the date it 

was registered, ln our opinion, this witness 

is nuworthy of belief. Nor вап we attash 

any value to the evidence of the fourth and 

fifth witnesses for the plaintiff. The Sub- 

Registrar's evidence shows that the statement 

of the plaintifi’s sesond witness that on the 

first day he (the Sub-Registrar) refused to 

register the document because he was satis- 

fied that the lady was notin a proper state 

of mind, is entirely false, He did not 

register the dosument beoanse some of the 

Survey Nos, of the properties dealt with had 
not been given and owing to some other 
similar defects. We hold that no undue 
influence has been proved, and it is not shown 
that Bhagirathi Ammal exeeuted the dosu- 
ment in question without knowing what it was 
about, 

The next argument was that the learned 
Trial Judge was wrong in not appointing a 
Commissioner to examine the books of 
aesount filed by the defendants, so that it 
might be aseertained how mush of the 
property was acquired by Bhagirathi Ammal 
before her son's death, and how mnoh after 
that date. The learned Judge points ont 
that although the plaintiff was asked to 
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renew his application after the oral evidense 
had been olosed, he did not eomply with 
that order, and allowed the ваве to ba 
disposed of on sueh evidence as was en 
record, Не had ample time given to him, 
and it was hia own fault if he did not 
avail himself of the opportunity, We may 
also mention in this sonneetion that the 
plaintiff does not in his plaint suggest that 
any property was bought during the life- 
time of the woman's son and that, therefore, 
she was not authorised to dispose of the 
property. No such issue was raised either 
to that effoot, Any way he failed to 
produse any evidense to prove that any 
property was bought with the aesnmulation 
of the ineome derived during Bhagirathi 
Ammal'a son's lifetime. 

Mr. Madhavan  Nair, appearing for the 
appellant, also argued that in law & Hindu 
widow is not entitled to dispose of tha 
surplus insome as she chooses and that any 
property bought with the surplus insome 
must ‘ba presumed to be aseretions to: her 
husband's estate unless it is proved other. 
wise. But the law has long been settled ` 
to be the esontrary in this Presideney, and 
it would be enough to refer toa Fall Bensh 
desision of this Court, Subramanian Олені 
v. Arunachelam Chetti (1), on this point. 

The result is that the appeal must be- 
dismissed with soste, There wil bs two 
sets of sosts payable by the appellant—one 
to defendants Nos, land 6 and the other 
to defendants Nos. 3 and 4, 

м. Q. P, 

Appeal dismissed, 

(1) 28 M. 1. И 


OALOUTTA HIGH COURT, 
APPLICATION FOR Leave TO APPEAL TO 
Privy Ооснош, 

August 5, 1919, 

Preseni :— іх Lanoelot Sanderson, KT., 
Chief Justice, and Justiee Sir John 
Woodroffe, Кт, 
PROMOTHO NATH ROY—Derenpayr— 
APPELLANT 
versus 


W, A, LER—PLAINTIFF—PESPONDENT, 
Civil Procedure Code (Act V оў 1908), s. 109 (a) 
—Leawe to Appeal to Privy Council, application for 
—Decision dismissing an appeal with costs on tha 
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ground that the appeal was filed out of time, whe- 
мг "passed on appeal*——Substantial question of 
aw. 


A decree of the High Court dismissing an 
appeal with costs on the ground that ib was filed 
out of time, after refusing an application under 
section б of the Limitation Act to admit the appeal 
after the prescribed time, is one “passed on 
appeal”, within the meaning of clause (a) of 


Application for Leave to Appeal to His 
Majesty in Counoil, in Original Side Appeal 
w 70 of 1918, reported as 52 Ind, Cas, 
582, | 

Mr. L, Р. Е. Pugh, for the Appellant. 

Mr. р. Т, Mitter, for the Respondent. 

: JUDGMENT, 

Sayperson, О. J,—' This is an applieation 
by the defendant for а certificate that the 
deeres of this Court, from whieh the appeal 
is sought to the Privy Couneil, involves a 
elaim of Rs. 10,000 and that the appeal 
involves some substantial question of law. 

À point was taken on behalf of the plaintiff 
that the deeree of the High Court was not 
u « . ° 
one passed on appeal ” within the meaning 
of’alause (a) of sestion 109 of the Civil Pro- 

eedure Code, 

The order of Mr. Justise Greaves, . against 
whieh the appeal was dirested, was made on 
the 26th July 1918. 

On the 30th August 1915, the last day of 
the sitting of the Court, at about 5 P. M, 
after the Court of Appeal had risen, an appli- 
sation was made to Mr. Justioe Chaudhuri 
sitting on the Original Side for leave to file 
the memorandum of appeal, without а вору of 
the order against whieh the defendant de. 
Bired to appeal. 

The learned Judge granted leave to.the 
defendant to file the memorandum of appeal, 
subjeet to any objeetion which might be taken 
on belialf of the plaintiff, 

.When the matter eame before the Appeal 

Court, the plaintiff tock the point that the 
appeal was out of time, The Appeal Court 
decided that the appeal was.out of time, 
being barred by the Limitation Aot, and the 
Oonrt further refused an applieation under 
seotion 5 of the Limitation Ast to admit the 
appeal after the prescribed time and the 
appeal was dismissed with eosts. 


Having regard to the above-mentioned facts, 
I think we oannot hold that the order was 
not one passed on appeal,” 
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Ido notthink that, having regard to the 
fasts of this sase, it is sovered by the ease 
Karsondas v, Gangabat (1), whieh was eited 
by tha learned Counsel, Mr, Mitter, on behalf 
of the plaintiff. 

In that view, the deeree was one of afirm- 
ance: there is no question as to the value 
of tbe subject matter in dispute.on appeal, 
and the only question is whether the appeal 
involves some substantial question of law, 

The point raised on behalf of the plaintiff 
was that the order of the 26th July 1918 
was made on the applisation of the defendant 
and that he воша have applied to the Court 
for a бору of the order any day after the 26th 
July 1918 or that, at any rate, the defendant 
could have applied fora eopy of the order, 
in default of the plaintiff applying within four 
days from the date of the order, in ascord- 
anoe with the provisions of Chapter 16, rule 
27, of the High Court Rules, Original Side, 
and that if the defendant desired to appeal 
against the order it was his duty to get the 
order drawn up in assordanes with the rule. 

On the other hand, the point raised on be. 
half of the defendant was that a period 
between the 7th August 1918 and the 3rd 
September 1918, should be exeluded from 
the period of limitation as time requisite for 
obtaining а sopy of the order. 

Even if there is a question of law ‘involved, 
I have sonsiderable doubt whether there is 
any substance in it, having regard to the 
faeta of this ease, whish are stated in my 
judgment in Pramatha Nath Roy v, Lee(2); but 
inasmueh as my learned brother is of opinion 
that thera is a substantial question of law 
involved and my judgment is one of those 
from whieh it is desired to appeal, I do not 
press my view upon the matter, and I agree 
that a certificate should de granted. 

The sosta of this applisation will bs costa 
in the appeal. 

Wooprorrt, J.—In my opinion there isa 
substantial question of law and а sertifiente 
should be granted. 


Leave grante . 
(1) 32 B. 108; 9 Bom. L. R. 560, 9 E: 
(2) 52 Ind. Cas. 682; 28 C. W, М. 658, 
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MADRAS HIGH COURT. 
Szcoxp О.т, Арркл No. 926 or 1919.. 
Mareh 22, 1920.  . 
Present :—Justiee Sir William Ayling, Кт, 
and Mr. Justice Coutts-Trotter. ` 
K. RAJARATNAM OHETTY—Derenpaxt 
No, 2— APPELLANT 
versus 
ADILAKSHMAMMAL AYD OTHERS 


—RBE£B8PONDENTS, 

Hindu Law—Joint family—Debts—Son's liability 
for father's debts, whether restricted to antecedent debts 
— Pious obligation, doctrine of, whether can be 
enforced during father's lifetime, 


The doctrine of pious obligation of a son to 
discharge his father’s debts attaches to antecedent 
debts ag well as toaready-money debt, and that 
obligation can be enforced during the father's 
lifetime by the attachment of the son’s share in 
the‘ family property. 

Subramania Aiyar v. Shaw Wallace and Co,, 68 Ind, 
Cas. 648; 88 M, L, J. 402; 12 І, W. 117; 28 M, L. T, 
107, followed. 

Sesond appeal against а dearce of 
the Distries Oourt, North Arsot, in 
Appeal Suit No. 595 of 1916, preferred 
against the deeree of the Oourt of the 
Subordinate Judge, North Areot, in Civil 
Suit No. 55 of 1915. 

у JUDGMENT, 

` QOUTTS- TROTTER, J,——-The sole question in 
this ease is whether the debt of the father 
is binding on the son's share of the family 
property. The lower Court proseeded on 
the footing that this wasa sale for an an- 
tesedent debt, as to whish there is no 
evidense at all and the learned Judge was 
eleatly wrong in acting on that basis, 
besause the ease really san only rest upon 
the dostrine of pious obligation, as to 
whieh i& makes no difference whether the 
debt is an antesedent ora ready money 
debt. Therefore, the appellant is driven to 
the only possible loophole, namely, the 
eontention that the law of the present day 
is that the pious obligation , does not 
attach to the son in relation to the debt 
until the death of the father. Thatappears 
to have been the law ata very early stage 
in the history of the Hindu Law, and there 
is a dietum in the девівіоп of the Judicial 
Qommittee in Sahu Eam Ohandra v. Bhup 


Singh (1) whieh it has been sought to 

(1) 89 Ind. Сав. 280; 89 А, 487; 21 О. W. N. 698, 
1 Р. L. W, 567; 16 A, L, J. 487; 19 Bom. L.R, 
498; 26 C. L. 7. ц 83 M. L. J.14 (1917) M. W. 
N. 489; 22 M, L, Т, 22; 61, W. 218; 441. А. 126 


(9.0). 
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sonstitute as laying down that the pious 
obligation eannot be relied upon during 
the lifetime of the father, one reason 
being that the father might find, subsequent- 
ly, sourses of diseharging the debt while 
leaving family property intaet, This Court 
has taken the view that the eurrent of 
the desisions in this eountry is overwhelm- 
ingly strong the other way and that 
the dietum of Lord Shaw eannot (sic), in pre- 
ferenee. to the number of eases, ineluding 
by implieation the decision of the Board itself, 
to the effest that the pious obligation вап 
be enforced during the lifetime of the father 
by the attashment of the son's share in the 
family property. Reeently that has been ex- 
pressly held by а ВөпеЬ of. this Court composed 
of my learned brother and Abdur Rahim, JJ., 
Appeal Suit No, 323 of 1918 ([Subramania 
Aiyar v. Shaw Wallace and Oo.(2)],and another 
Beneh of this Court eonsisting of the learned 
Chief Justices and my brother Kumarasamy 
Sastri, J., also depreeated, the Chief Justiee 
wholly and my brother Kumaraswami Sastri, 
Ja in part, the application of the distum 
to the existing state of law in this Presideney, 
Vinjanampati.Peda Venkanna v, Vadlamannati 
Sreenteasa Deckshatulu (8), A suggestion 
was made by Kumaraswami Sastri, J., that 
the rule might be that the son's share sould 
be attashed by virtue of the pious obligation, 
unless he sould show that the father was 
actually in a position to diseharge the debt 
himself, That might be a just and eonvenient 
solution of the diffisulty of the law, but it does 
not seem possible to find any authority for sueh 
а proposition in Indian Case Law. The appeal 
fails and is dismissed, Eaeh party will bear 
his own eosts. 
Атыме, J.—I agree. 
М. O, Р. 


Appeal dismissed, 


(2) 58 Ind. Cas. 649; 38 M. L. J. 402; 12 L, W. 
117; 28 M. L., T. 107, 

(8) 48 Ind. Oas. 226, 41 M. 130; 22 М. L, T. 
384; 88 М, L. J. 619; 6L. W. 649; (1918) M, W, 
N. 55, 
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OHHAGANLAL KALIDAS t, FARABRAM KURNASHANKAR. 


BOMBAY HIGH COURT, 
Szcox» Отут, Arrear No. 77 ок 1920, 
December 2, 1920. 
Present :— Sir Norman Maeleod, Kr., 
Chief Justiee, and Mr. Justiee Shah. 
OHHAGANLAL KALIDAS— 
APPELLANT 


tersus 
FARASRAM KURNASHANKAR 
— RESPONDENT, 

Civil Procedure Qode (Act V оў 1908), О, XXI, 
v, 2, О, XXXII, т. 'I—Dekkhan Agriculturist’ Relief 
Act (XVIL of 1879), г, "1—Emecution of decree— 
Death of decree-holder—Legal representative, minor 
—Compromise between judgment-debtor and natural 
guardian, whether binding on minor—~Adjustment— 
Certification, whether necessary. 


А. deoree-holder died leaving a minor son and 
a widow. The judgment-debtor, who was an 
agriculturist, compromised the debt with the widow 
as the natural guardian of the minor and made a 
payment to her. On the application of the guardian 
of the minor appointed by the Court, to execute 
the decree: 

Held, (1) that, inasmuch as under section 71 of 
the Dekkhan Agrioulturists’ Relief Act, rule 2 of 
Order XXI of the Civil Procedure Code did not 
apply to а payment out of Court which was either 
admitted or proved, the Court was entitled to take 
into account the payment made by the judgment. 
debtor to the mother of the minor; 

(2) that ib was the duty of the Court to see 
whether the compromise was for the benefit of 
the minor; 

(8, that the compromise, not being for the benefit 
of the minor and not being recorded or sanctioned 
by the Court, could not be taken advantage of by 
the judgment-debtor ; 

(4) that the Court should, therefore, disregard 
the compromise and merely take into acconnt the 
money that had been actually paid, 

Seeond appeal from a desision of the 
District Judge, Broaob, in Appeal No. 50 
of 1917, sonfirming an order passed by 
the Aeting First Class Subordinate Judge at 
Broach, in Darkhast No. 54 of 1917, 

Mr, Q, №. Thakor, for the Appellant. 

Mr, M, T. Teltwala, for the Respondents. 


JUDGMENT. 

Mactzop, О, J.— This is во applieation for 
exeeution of the deeree obtained by one 
Karunashankar Aditram on the 18th May 
1915 on a mortgage of a house exesnted 
by the defendant. The deeree was for 
Rs. 662.15.0 ineluding sosta, and the amount 
was made payable by annual instalments of 
Ra, 60 sommeneing from the 15th April 
1916. Karunashankar died in October 1915, 
leaving a widow and а minor son. On the 
6th September 1916 the widow and the Deputy 


Nazir of the Distriet Court were appointed 
guardians of the property of the minor 
and on 10th January 1917 the widow and 
the Deputy Nazir presented this Darkhast 
for the resovery of the first instalment of 
Ев, 60 due on the 16th April 1916, The 
defendant eontended that shortly after 
Karunashankar's death he sompromised the 
desretal debt with the widow, as the mother 
and natural guardian of the minor, for Ra, 350 
and paid that amount to her in two sums of 
Rs. 200 and 150 and got the deeree duly 
endorsed by her as fully satisfied, 

‚ Under sestion 71 of the Dekkhan Agrieul. 
turista’ Relief Aet, sestion 258 of the Code 
of 1882 did not apply toa payment out of 
Court in any proeeeding under the Dek- 
khan Agrienlturists! Relief Aetin any ease 
when the payment was either admitted 
or proved, 

Therefore, the Exeeuting Court in this 
ease was entitled to take into assount, in 
spite of the provisionsof Order XXI, rule 
2, the payment made to the desree-holder, 
Ly the mother of the minor, although it 
was not certified ; bnt it does not follow 
that the Courts are preeluded from sonsider- 
ing whether the  eompromise now relied 
upon was for the benefit of the minor. 
Clearly the minor was personally entitled 
to the benefit of the  desree, and under 
Order XXXII, rule 7, any agreement or 
eompromise entered into without the leave 
of the Court would not be binding against 
the minor. The Appellate Judge has eon- 
sidered the question whether the eompromise 
effested by the widow was for the benefit 
of the minor, and eome toa very distinet 
finding that the compromise, was not to his 
advantage. It is elear, therefore, that the 
appellant is not entitled to take advantage 
of the sompromise, whieh was neither sane- 
tioned nor resorded by the Oourt, and the 
Exeeuting Oourt is entitled to disregard 
the compromise and merely take into 
aesount the money that has aetually been 
paid, Therefore, we dismiss the appeal with 
eosts. 

Saan, J, —1 eoneur. 

Appeal dismissed, 
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MADRAS HIGH COURT. | 
бїтү Олуп. Оосвт Arrear No. 9 or 1919. 
September 10, 1919. 
Present: —Sir Abdur Rahim, Kr, Offisiating 
Chief Justice, and Mr. Justise Odgers. 


SADAYAPPA ASARI— 
APPELLANT 
versus 
RAGHAVA ASARI AND OTHERS— 
, RESPONDENTS, 

Hindu Law—Joint family—Property in name of 

female, presumption as to—De facto manager, right of, 
to deal with family property, 


- There ig no presumption that a property stand. 
ing in the name of а Hindu female, who is a member 
of a joint Hindu family, belongs to the joint 
family and is not her stridhanam property. [р. 220, 


col. 1. А 
Te de facto manager of a joint Hindu family 


is entitled to deal with the family property for 
a proper family purpose, and а mortgage by him 
of that property for such & purpose is binding on 
the family. [p. 221, col. 1.] 

City Civil Court Appeal against the jndg- 
ment and deoree of the Court of the Oity Civil 
Judge, Madras, in Original Suit No, 468 of 
1917, 

Mr. 8. Duraiswamy Айат, for the Appel- 
lant. 

Messrs. T. Ethiraja Mudaliar and М, Sub- 
baraya Atyar, for the Respondents. 


JUDGMENT.—As regards Item No. 2 it 
is а vacant piese cf land behind Item No, 1, 
whieh is an ancestral family property. It waa 
purobased by Anrapuraniamma], the grand. 
mother of defendents No. l and 2, — As laid 
down in Diwan Вап Bijat Bahadur singh v. 
Indarpal Singh (1) by the Privy Counsil 
(see page 873) and also in Narayana v. Krishna 
(2) and Narasimm Ammal v. Srintvasarcgava 
Atyangar (3), there їв no presumption that 
a property 8tanding in the name of a Hindu 
female, who isa member of a joint Hindu 
family, belongs to the joint family andis 
not her Stridbaram property. The evidence 
in this ease is that this lady used to earn 
money by selling eatables and also that 
the ‘frst defendant, who was a sarpenter by 
trade, used to give his earnings to her. 
There is nothing whatever to show that 


(1) 26 0.871; 26 L A, 226 40. ү, М. 1; 2 
Bom. L. К. 1; 7 Sar. Р. C. J, 578; 18 Ind, Dee. (н. з.) 


8. б 
и, 8 M. 214 3 Ind. Dec. (x. в.) 148, 
(3) 5 Ind. Cas, 760; 88 M, 112; 7 M. I T. 89, 


INDIAN CASE. 
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ihe property was bought.with money be- 
longing to the joint family. The learned 
Judge is wrong in assuming, in the absense 
of any cvidenee, that this item must bave 
been‘ aequired by the joint family. : He ia 
also wrong in saying that it has been 
incorporated in the family property with 
Item No, 1 for the ciraumstanees of the ense, 
We do rot think that there isanything to 
show that there has been any suah іпвог« 
poration, Defendants Nos. l and 2 were tha 
only members of the joint family in-Madras 
in possession ob Item No. 1 and as heirs of 
their grandmother they were entitled to use. 
and enjoy Item No. -2 in .auy way they 
liked, We hold that the finding of the 
City Civil Oourt Judge regarding this item 
is wrong. Ав regarda the fourth issue the 
mortgage was éexeouted by defendants Nos. 1 
and -2 in favour of defendents Nos, 3ánd 4.. 
The amount borrowed waa utilised: mainly 
for the purpose of marrying .the sister of 
the first and the second defendants. The City 
Oivil Court Judge holds that the mortgage is 
not binding on the plaintifis, the other mem- 
bers of the joint family, beesuse the firat and 
the cesond defendants slaimed the property as: 
their own and not as belonging to the joint 
family. In thedeed of mortgage they say 
that the property is theirs, bnt -at the same 
time they state the purpose for whieh the 
amount borrowed is required, ‘Reliance is 
placed by the lower Court ор. в ruling of 
the Privy Oouneil reported in . Balwant 
Singh v. Rev. Rockwell Oloncy (4), That de- 
cision has been sonsidered in this Court in two 
oases, Audimula Mudali v. Alamalammal (5) 
and Sabapathy Ohetty v. Ponnusawmy Chetty 
(6), where it is pointed ont that what was, 
ruled by the Privy Couneil was that an 
elder brother could not, by getting the 
signature of his younger brother who 
was a minor, give any validity to a deed 
of mortgage if such a deed was void and 
had по весі ію law, The Madras deoisions 
lay down that even though a member of a 
joint family proposes to alienate a pro- 
perty as his own, if in faot the alienation 


(4) 14 Ind. Cas. 629; 34 A, 296, (1912) M, W. N. 
469; 11 M. L. T. 844; 9 A. L. J. 509; 16 C. L. J. 4755 
16 О, W. М. 577; 28 M. L. J. 18; 14 Bom. L. В. 422; 
80 I. A. 109 (P. C.). 

(5) 86 Ind. Cas, 365; (1916) 2 M. W. N, 116; 4 І, 

126. ` 


(6) 28 Ind. Cas, 865, 


` 


‘time it eannot be 


. purpose. 
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“was for a good family purpose, it would be 


upheld. There is also a ruling of the 
Privy Counsil reported in Bira, Морат, v. 


` Sreemutiy Pura Sundary Dasee (7), whiah lays 
down that the alienation of a property by в 


person who professes to be beneficial owner 
of tha property, whioh is found not to be 
established, but who in another варавіёу 
was entitled to deal with it, would: be np- 


_held if he intended to sonvey whatever 


interest he had in the property at the 
time. ‘In this ease the plaintiffs were not 


‘living in Madras at the time of the aliena- 


tion and it is possible that defendants Nos, 1 
and 2 thought that they were solely en- 
titled to the property. 
doubted that as they 
were ds facto managers of the property, they 
were entitled to deal with it for a proper family 
We must, therefore, hold that the 
finding of the learned Judge on this issue is 
also wrong. 

The result is that the desree will be 
modified on these two points. The plaintiffs 


` will pay the costs of the defendants Nos, 1 and 
` 2 and of the third defendant in this and in 


the lower Court. 
M. 0, P. 
i Decree modified. 


(7) 24 Ind. Cas. 296; 420,56; 27 M. L. J, 93; 
1L. W. 555; 18 О. W. N. 1313; (1914) M. W. N. 
679, 16 М.Т, T. 338; 12 А. L. J. 1185; 16 Bom. L, Е. 


A 196; 20 C. L. J. 868; ALI A. 1881P, 0.). 





BOMBAY HIGH COURT. 
First Олуп, Arrear No, 291 or 1920, 
. December 6, 1920. 

Present: — Sir Norman Macleod, KT., 
Chief Justice, and Mr, Justice Shah. 
SHANTMURTI DEVAPPA KALYANPUR 
— APPELLANT 
tersus 
NARAYAN RAMOHANDRA PRABHU-— 


— RESPONDENT. 

Civil Procedure Code (Act Y of 1908), s. 68, 
О, XXL vr. 89, 90—Bombay High Court Civil 
Circulars, т. 17—Ezecution of decree—Decree trans- 
ferred to  Collector-—Sale-—Application to set aside 


-  8ale—Procedure. 


РА 


Rule 17 of the Rules framed by the Bombay 
High Court for the regulation of the procedure 


But at the same ` 


to be followed when decrees are transferred for 
execution to the Collector under the provisions of 
section 68 of the Code of Civil Procedure, provides 
that if any application to set aside a sale is made 
within the time limited by law to the Collector, 
he shall refer the applicant to the Oivil Court, 
[р. 221, col. 2.] 

In every proclamation for sale carried out under 
the rules, it should be notified that any person 
wishing to set aside the sale under Order XXI of 
the Code has to make his application to the Court, 
and not tothe Collector to whom the deoree has 
been sent for execution, within thirty days from 
the date of the sale. [р. 222, col. 1.] 

If, in spite of that notification, any applicant still 
makes an application to the Collector to set aside 
the sale, he should be referred to the Court with. 
out a moment’s delay. Гр, 222, col, 1.] 


First appeal from a decision of the First 
Olass Subordinate Judge at Karwar, in 


' Application No, 286 of 1916, 


Mr, Q. Р, Murdeshwar, for the Appellant. 
Mr. Nilkant Atmaram, for Respondent 
No. 7. 


JODGMENT.—This is an applisation to sot 
aside a sale іп Darkhast No. 286 of 1910. 
The mortgage desree was passed in favour of 
the plaintiff in the original suit and the 
asle was held on the 20th June 1919, 
Defendant No. 7 was a party to the suit. 


-On the 7th. July 1919 he made an applica: 


tion to the Collestor to set aside the sale 
on the ground that he had been prejudised 
by the sale of a oertain Survey Number, 
whioh was sold in priority to.othar Survey 
Numbers in whieh he had. no intereat. 
Under rule 17 on page 106 of the Manual 
of Cireulars, the Oollestor should have at 
onoe referred the applieant to the Court 
executing the deeree, Unfortunately, the 
Oollestor did not read rule 17 in the right 
way. He appears to have inquired into 
the matter on the eomplaint of defendant 
No.7 and then referred the applieation to 
the First Olass Subordinate Judge for him 
to set aside the sale on the 28th August 
1719. 

It is diffisult to imagine how the Collestor 
eame to make sueh а mistake. The rules 
are perfeetly clear, that is to say, the rules 
whieh regulate the prosedure to be followed 
when desrees are transferred for exeantion 
to the Collestor under the provisions of 
sestion 68 of the Code of Civil Prosedure. 
At that time rule 17 was in foros, whieh 
says: "If any applieation to set aside a sale 
be made within the time limited by law 
to the Oollestor or other officer aforesaid, 
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‘he shall refer the appellant to the Civil 
Court,’ It was pointed out by this 
Court in Tipangavda v. Ramangavda (1) that 
it is the duty of the Collestor to return the 
‘applisation to the applisant and tell him 
that the applieation should be made to the 
Court. We have no doubt that if there 
was anything on the merits of the easein 
the applicant's favour, it would be extremely 
hard if he were debarred from having his 
application dealt with by the Court, besause 
the Collestor by ‘an error of judgment 
retained the applieation and did not even 
` forward it to the Oourt within the thirty 
days allowed tos person to make an appli- 
sation to set aside a ‘sale. But in this oase 
the applieant has no grievanse ou the merite, 


во that the appéal mast be dismissed with | 


eosts, 
We think it is advisable that the atten- 
tion of the District О зеге should be called 
‘to rnle 17. We aleo think that in every 
proslamation for sale carried outunder the 
rules it should be notified that any person 
wishing to set aside the sale under Order X XT 
of the Code has tò make his application to 
the Court, and not “to the Collestor to whom 
the deeree bas been sent for өхевпііоп, 
within thirty days from the date of the 
- gale. We also point out that if in spite of that 
notifisation any applicant still makes anapplica- 
tion to the Oollestor to set aside the sale, he 
. Bhould be referred to‘ the Court without a 
. moments delay. e 
Appeal dismissed, 


'(1) 54 Ind, Cas, 670; 22 Bom. L; В, 85; 44 B, 50, 





CALCUTTA HIGH COURT. 
Appear FROM Ormeau Dxoges No, 60 
or 1919, 
, Mareh 16, 1920. 


Present:—Justies Sir Asutosh Mookerjee, KT., ` 


and Justice Sir Asutosh Chandhuri, Кт, 
RADHA RANI DASI—~ PLAINTIPE — 
. APPALUANT 
versus 
` DOYAL OHAND MULLIOK AND oTHERS—- 
DEFENDANTB-— RESPONDENTS. 
C^ Hindu. Law-—Üustom—Turn. - of worghip—-Sonlese 


INDIAN GASÁB. 
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widow, exclusion of— Share acquired by purchase— 
Custom, applicability of, 


According to a custom prevalent in a Hindu 
family acquiesced in by members of the family 
from ‘generation to generation and recognised by 
judicial decisions, a sonless widow is excluded from 
inheriting her husband's right to a turn of worship 
of the family deities. [p. 228, col. 2.] 

Plaintiff, a sonless widow, brought the present 
suit to establish her right to the worship of the 
family deities, and alleged that she was entitled 
to the turn of worship acquired by purchase by her 
husband's grandfather: 

Held, that the plaintiff's suit must fail, as the 
share of the right to worship acquired by her 
husband's grandfather was not freed from the 
inherent restriction attaching to it, namely, that 
it could not devolve by succession оп a "sonless widow, 
and that the custom of exclusion of a sonless 
widow affected a share, whether acquired by inherit. 
ance, transfer inter vivos or by testamentary devise, 
Cp. 224, col, 1.] 

‘Appeal against the following desree of Mr. 
Justioe Fleteher, dated the 4th April 1919:—. 


"The plaintiff in this suit is Srimati 
Radha Rani Dasi. She is the widow. of 
one Prem Lal Mullick, and she seeka by 
this suit to establish ber right to the worship 
of three family deities which belongs to her 
husband's family. The idols are of consider~ 
able antiquity and weré established by one 
Radha Das Mullisk, and are referred to ina 
judgment of this Court in 1868 as being 
established about 150 years ago. They are, 
therefore, now about 260 years old. 

The eause of action is that Srimati Radha 
Rani Dasi alleges that she is entitled to the 
turn of worsbip acquired by purehase by 
her. husband’s grandfather, and the only ques- 
tion I have to decide in this sase is whether 
a sonless widow ean worship these idols when 
the Pala, in respest of whioh she olaims, 
was not a Pala aequired by inheritanee but 
one aequired by assignment. It is alleged 
that there is a family eustom by whieh a 
sonless, widow is exeluded from exersising the 
turn of worship. [t issaid that that eustom 
does not apply to the sase of a share whieh 
ів asquired by assignment and the suit of 
1868, whieh waa desided in thia Court turned, 
on this, that the founder Kristo Das Mulliek 
had imposed а mandate on his deseendants 
that a sonless widow should not asquire the 
turn of worship by inheritanee, but that would 
not apply to the ease ofa Pala aequired by 
purehase, It is also said that the eustom has 
not been recognised as to the exelusion of а 
sonless widow with referense to a purehased 
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share, besause in спе instanoe the widow of 
one Hara Lal Mulliok did acquire for one year 
the Pala of one Kasinath Mullick, who is 
also a member of the family, I do not think 
either of the arguments are well founded, 
It seems to me the mandate whioh was estab- 
lished in the former suit, that is the sustom, 
must exelude the sonless widows of tha 
desesndants of the founder, whether they 
acquired by inheritance or by any other 
' means whatsoever. It would exelude them, 
in my opinion, if the Pala was acquired under 
2 Will, and it makes no difference whetber the 
Pala was aequired under a dooument that was 
testamentary in form or by & dosument operat- 
ing by assignment inter vives. I think the 
judgment of Mr. Justice Norman, whioh was 
eonfirmed by Chief Justise Sir Barnes Peasook 
and Mr. Justice Maopherson, establishes 
slearly that there was a custom to exclude a 
sonless widow from the Pala, whether the Pala 
was acquired by inheritance or by assignment, 
by Will or by deed operating inter vivos. 

It is eaid that the. onstom has not been 
recognised as regards assignments inier tttos 
and this ease of the -widow of Hara Lal 
Mulliek having exersised for one year the 
Pala of Kasinath Маек shows that quite 
clearly, I do not think so, 
Kasinath ih the snit of 1868 has been put in 
and it stows that Kasinath, at the time. he 
made the assignment, was in an extremely poor 
position. 
these three deities, established so many years 
ago, might be suitably housed and the one 
short period for. whieh Hara Lal’s widow 
took the assignment under the spesial eiroum- 
stanees, ів not to my mind auffieient to displace 

the eustom established in the anit of 1868, 
' This matter was proved in the suit and not- 
withstanding that the custom was held, as far 
as І can gather from Mv. Justioe Norman’s 
judgment, absolutely to preelude aonless 
widows from exercising Palas, І think the 
spesial eireumsianceg in whish Kasicath 
Mullick was plased at or about the time when 
the Pala oame round to him, made the other 
members cf the family acquiesce in the 
widow of Hara Lal exereising the Pala at 
that time. 

Ihave some to the aonelusion that the 
judgment of Mr.. Justioe Norman desided 
absolutely that the well-established sustom 


. in the family exeluded а sonless widow of the 


founder's deseendants from exereising Palas 
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He did not possess a house where. 


228 


with regard to these three idols, That being 
во, on the sesond issue I find that the oustom 
with reference to the exersise of the Pala or 
turn of worship of the three idols men- 
tioned in the plaint precludes a sonless widow 
of а descendent of, the founder from exer- 
sising the Pala, whether that right of Pala 
was acquired by deseent or otherwise, In 
that view itis not nesessary to deside the 
other two issues. In my opinion the plaintiff 
in tha present ease has failed to establish 
her right to exereise the Pala, and the 
present suit fails and must be dismissed 
with ocats on soale No, 2 with reserved sdats,” 





Mesara. Н. D, Bose and B. К, Ghose, for the 
Appellant. 

Messrs. B. L, Miller, Р, №, Ohatterjee, К. S. 
Banner'ee, В. О. Ghose and N, №. Bore, for 
the Respondents, 

JUDGMENT, | 

Моокквзик, J.—This is an appeal under 
slause 15 of the Letters Patent from а 
judgment of Mr. Justise Fleteher, and raises 
the question whethera turn of worship of 
three family deities is capable of inheritanes 
by the sonless widow of a male member of 


_the family, The idols are of sonsiderable anti- 


quity and were established by one Krishta 
Das Mulliek in the early years of the 
eighteenth eentury. ` 

On the 30th July 1368, Mr, Jumtieo 
Norman, in a litigation between some 
members of the family, held it established 
upon the evidence that. according to в 
eustom of deseent prevalent in that family, 
a widow without male issue did not take 
by inheritanee her husband's right to a 
turn of worship. This eonolusion was based 
on numerous instanoees of exelusion of widows 
without male issue, and was afürmed оп 
appeal by Sir Barnes Peaeosk, CO, J,, and 
Mr. Justieo Maopherson on the 12th January 
1869, As pointed out by this Court in the 
саве of Mahamaya Debt ч. Haridas Haldar 
(1), в turn of worship in respeet of aliena. 
tion or heritability may be subjest to the 
operation of valid oustoms, In the ease 
before us, the eustom of exelusion of 
sopless widows has been acquieseed in by 
members of the family from generation to 
generation and has been  judieialy re. 
sognised, In this view, there is prima facie 

(1) 27 Ind. Cas, 400; 42 О, 455; 200, L, J. 188; 19 
С. W. N, 208, 
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‚ по foundation for the claim asserted by the 
plaintiff, 
Mr, Bose has, however, ingeniously argued 
on behalf of the plaintiff that the custom 
_of exslusion is applicable only to a share 
inherited in a direst unbroken line from the 
` original founder and does not affeet a share, 
like the subjeot-matter of the present litiga- 
tion, whieh was obtained by one member 
by transfer from another member. Now 
let us assume that, although as pointed out 
in Rajeshwar Mullick v. Gopeshwar Mullick 
(2), а hereditary religious ове is ordinarily 
. inalienable under the Hiudu Law, there may 
ba, as explained in Mahamaya Debi v. Hartdas 
Haldar (1), a custom validating, alienation in 
favour of a member of the family or of a 
person standing in the line of suooession 
(not otherwise disqualified, as for example, 
by personal unfitness), But this does not 
establish the position that а share so 
_ transferred із freed from the inherent 
restrietion whieh attaches to it, namely, that 
it cannot devolve by suesession on а sonless 
widow. 
of this eustomary restriction; it is not im. 
possible that the sustom represents в direstion 
given by the original founder. But whatever 
the origin of the seustom, it is plain tbat 
the distinétion relied upon by Mr. Bose 
eannct be recognised. If it were well 
-founded, the members of the family might 
by mutual fransfer free the right of 
worship from the operation of the custom ; 
in other words, the sustom might by this 
devise be entirely extinguished. We hold 
aecordingly that the oustom of  exelusion 
of a sonless widow affests a share, whether 
it haa been acquired by inheritance, by 
transfer inier viros or ‘by testamentary 
devise, 2» 

The result is that the decree made by Mr, 
Justice Fleteher is affirmed and this appeal 
dismissed with costs (one set only), 

Онайрнояг, J.—I agree, 


Appeal dismissed, 


(2) 86 C. 226; 7 C, L. J. 815; 12 C. W. N. 323, 


We need not investigate the origin ` 


BOMBAY HIGH COURT. 

Ѕисонр Отт, Arpeat No, 246 or 1920. 
December 7, 1920. ‘ 
Present :—Sir Norman Maoleod, Kr., Chief 
Justice, and Mr. Justice Shah. : 

VENKATESH RAVAL SHETTI~ 

PLAINTIFF-—ÀÁ PPRLLANT 
versus 


BHIKU VENKATESH BHAT— 
RESPONDENT, ©; FS 

Limitation Act (IX of 1908),-Sch. I,-Art, 41— 
Criminal Procedure (ode (Act V of 1898), s. 145— 
Mamlatdars! Courts Act (Bom. Act II of 1806), 8,5 
(2:-—Injumction granted by Mamlatdar—Order set 
aside by District Deputy Collector—Order under 
з, 145, Criminal Procedure Code-—Possession, suit for 
—Limitation, 


Plaintiff obtained an injunction from a Mamlat. 
dar's Court restraining the defendant from dis. 
turbing defendant's possession over the suit-land, 
Defendant applied to the District-Deputy Collector 
in revision, who dismissed the plaintiff's suit. The 
plaintiff then made an application under section 145 
of the Oriminal Procedure Oode and the Magis- 
trate made an order adverse to the plaintiff, The 
ae then ‘brought a suit for possession of the 
and : 

Held, (1) that the District Deputy Collector had 
no jurisdiction to interfere with the order of the 
Mamlatdar and that, therefore, his order was в 
nullity ; [p. 225, col. 1.] 

(2) that the only order against the plaintiff 
was the order of the Magistrate under section 146 
of the Criminal Procedure Code ; [p. 225, col, 1] 

(8) that, therefore, limitation under Article 47 
of Schedule I to the Limitation’ Act began to 
run'from the date of the Magistrate’s order, and 
not from the date of the order of the District 
Deputy Collector, [p. 225, col, 1.] 


Sesond appeal froma deoision of the Dis- 
triet Judge, Kanara, in Appeal No. 8 of 1919, 
confirming the deoree passed by the Firat 
Class Subordinate Judge at Karwar, in Civil 
Suit No. 1&6 of 1917, 


Mr. Nilkanth Atmaram, for the Appel- 
lant, 


Mr. G, P, Murdeshwar, for the Respond- 
ent. 

JUGDMENT.—This appeal was dismissed 
on а preliminary issue, as the learned Judge 


‚ sonsidered that the oase was governed by 


Artiole 47 and that the suit was out of 
time. 

The plaintiff, in 1913, filed a snit in the 
Mamlatdar's. Court against the defendant 
for an injunetion restraining the defendant 
from disturbing his possession in the suit 
land, The plaintiff obtained an injunetion 
in 1918. The defendant applied to: the 
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Distrist Deputy Oollestor in revision, and he 
dismissed the plaintiff's suit. Jf that deoi- 
sion sould stand, it might be said that it 
was an order binding upon the plaintiff 
with regard to the possession of the suit 
land, во ав to some within the first olass of 
the orders which a Mamlatdar ean pass on 
the question, as laid down in the judgment 
of Mr, Justioe Chandavarkar in Tukaram v. 
Hari (Y), Bat itis perfeotly olear that the 
District Daputy Collestor had no jurisdistion 
to interfere with the order of the Mamlatdar 
aud, therefore, hia order should be sonsidcred 
83 a nullity, The only effestivo order with 
regard to the posseaston of the suit land waa 
the order in favour of the plaintiff grantirg 
him an injunction against the defendant in 
1918, The plaintiff then made an applica: 
tion to the First Class Magistrate under 
section 145 of the Code of Oriminal Ргове- 
dure, and the Magistrate made an order 
against the plaintiff and in favour of the 
defendant allowing him possession, at any 
rate, with regard to the orop of the suit 
land. The muitis elearly within time with 
regard to the order of the First Class 
Magistrate, 

. We think that the order of the Distriat 
Judge dismissing the appeal on the prelimi- 
nary issue is wrong. Therefore, this appeal 
must be allowed and the first appeal sent 
bask to be dealt with by the Distrist Judge 
on its merits. The appellant must have 
the aosts of this appeal. 

Appeal allowed, 


( (1) 28 B. 601 at p. 609; 6 Bom. L, R. 612 
F. B.). 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Second Озү, Appean No. 48 оғ 1917, 
December 18, 191v, 
Present :— Mr. Faweett, J. O., and 
Mr. Kemp, А. J. C. 
Syed NAWAZALL SHAH Pir ALI 
GOHAR SHAH -— PLAINTIFF— À PPELLANT 
* versus 
RUSTOMALI SHAH MUHBATALI 
SHAH. AND crunrs—Derenpants—~ 


RESPONDENTS. 
Bombay Irrigation Act (VII of 1879), ss, 22, 98, 
object of — Water supply, control of—Spectal jurisdic. 
tion conferred by s. 28—Oonditions precedent to 


15 


exercise of jurisdiction—Failure to comply with con. 
ditions, effect of. 


The object of sections 22 and 28 of the Bombay 
Irrigation Act is, to give control over the supply 
of water from a water-course, but the right to 
regulate the distribution of water from в Govern- 
ment or public canal or channel is the right of the 
Government alone. [p, 227, col. 1; p. 280, col. 2; 
p. 281, col, 1.] 

The jurisdiction conferred by section 28 of the 
Act is а Special Jurisdiction, but the serving of 
notice and the hearing of objections are conditions 
precedent to the exercise of the jurisdiction so 
conferred, and a failure to comply with those 
conditions renders any order passed in exercise of 
that jurisdiction & legal nullity, and the order ia 
not protected by the theory of inherent jurisdiction. 
fp. 280, col. 2; p. 281, col. 1.] 

The powers conferred upon a Collector under ` 
ihe Bombay Trrigation Act are exercisable by an 
Assistant Oollector, by virtue of section 10 of the 
Bombay Land Revenue Code. Гр. 228, col, 1 ] 


Second appeal from the deoision of Mr, 
Pratt, Judicial Commissioner, Sind, 

Mr. Rupchand Bilaram, for the Appellant, 

Mr, Tahiiram Mantram, for the Respond. 
ents, 

JUDGMENT, 

Fawcett, J. O.— (Moy 31, 1918)— 
The plaintiff-appellant is the owner of 
a water-course called Obandanwah, which 
is an extension of the tail of a Govern- 
ment canal, and the defendants- respond- 
ents have а right to supply of water 
from this Chandanwah to their lands, This 
right was recognised in an order, dated 26th 
September 1853, by the Collector of Karachi 
under section 56 of the Bombay Irrigation 
Aot, but by this order the right was restriotod 
to the taking of water by only one Karia 
and the claim to take it by a larger number 
of outs was disallwed. 

The plaintiff complains that the defendanta 
opened three further Karias on the 12th of 
June 1912, and that the Assistant Colleetor, 
Tatta, without jurisdiotion, made an order 
on 4th November 1913, allowing the 
defendante to take water by these three extra 
Karias. The plaintiff's suit was filed not 
until over one year after this order had 
admittedly been oommunicated to the 
appellant, and both the lower Oourts have 
held that the plaintiff's suit, so far as it 
seeks relief by injunetion, is a suit to set 
aside an order and is time-barred under 
Article 14 of the Limitation Aot. The 
appeal attaoks this decision. 

The order referred to was one passed by 
Mr. Shillidy and із signed by him ag 
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Assistant Collestor. Ів’ this order he raises 
the question whether the three Karias were 
authorised or not, but does not decide the 
point. He gives reasqna for holding that 
there is abundant water in the OLandanwah, 
and that it is essential for the lands in 
questionto get water from the Chandan wah., 
He then says that “It is в matter of 
indifference whether. the Karias were opened 
authorisedly; it із sufficient now to authorise 
them in the name of tbe Shaikha," that ie, 
the defendants. No referense is made in 
this order to the authorily under whioh it 
purported to be made.’ The Sub Judge who 
tried the suit haa held that the order, being 
ore settling a dispute about the respective 
rights of the parties to the use of the 
water of the Ohbandanwah, fell under sestion 
23 of the Irrigation Ast. On the other, 
hand the Judicial Commissioner in appeal, 
after reaiting the operative part of the order, 
holds that it falla not under section 26, but 
under sestion £3, of the Bombay Irrigation 
Ast, for the following reasons :— 

“The Assistant Colleotor, therefore, deslined 
to make в decision of existing rights bnt 
conferred a new right, 

“Phere wae, therefore, no settlement under 
gestion 26 and the question arises whether 
the Assistant Ocllestor had power to sonfer 
this right P 

“In this ocnnestion it is important to 
remember that though the Chandanwah is 
the plaintiff's water course, the water in it 
is derived froma Government oanal. The 
plaintiff is, therefore, under &eotion 21 under 
an obligation to allow the use of the water to 
others when an order to that effeat is made 
under section 23, 

"Nor would the Collestor’s order of 1883 
be an impediment to an order under 
reolion 28, That order was oonelusive as to 
the rights then exiating of the parties 
inler se, It bears no relation to the statutory 
power to impose a further obligation on one 
of the parties, and such an obligation would 
probably be imposed in view of insreasing 
nececeily due to the extension of oultiva- 
tion." 

Mr. Hupéband for the appellant has 
argued that this view is erroneous, He 
eontends that eestion 22, whioh sontains 
the preliminaries for action under eeotion 
92, contemplates cnly the oase of a person 
who has not alrecdy got а supply of water 


' words, by Karias. 


through a water. course of whieh he is поё an 
owner, desiring to get such в supply, and 
that it sannot, therefore, eover the ease of a 
person who has already got sush a supply 
and wants it extended. Ав a nesessary onn- 
sequenes he contends that only one order in 
reepest of the anthorization to use a water- 
sourse can be passed, and that any question 
as to the mode by whish a supply of water 
is to be obtained san only be settled ‘under 
seotion 26. In sonnestion with these seations, 
regard must also be had to alause (c) of 
section 21, by whish every owner of a water- 
souree is bound toallow the use of it to others 
or to admit other persons as joint owners 
thereof on such terms as may be preseribed 
under the provisions of section 23, Both 
this and sections 22 and 28 contain nothing 
as to the extent of the easement for supply of 
water whioh may be authorised under seation 
98. Gestion 22 merely speaks of "a supply ” 
of water, and this leaves the qnestion of the 
quantity to be supplied, indefinite. But I 
ean sea no valid reason for rostristing these 
words to the sase of a first supply of water 
whioh a person may desire to have or which 
may be authorised under seotion 23, The 
supply of water from a water-sourse ваг, 
under prevailing sonditions in Sind, only be 
given by’outs from the water-aourse,'In other 
And if a Zemindar has 
obtained a sup»ly of water sufficient to irri» 
gate (say) 10 Survey ‘numbers, but subse. 
quently acquires some further 20 waste Survey 
numbers, whioh oannot be irrigated by his 
available supply, there is no reason why the. 
further supply desired by him should not fall - 
under sestion 22, and, therefore, also ander 
section 23. And there is nothing in the 
Beobion whiab, in wy opinion, either expressly 
or impliedly, restriots its application to the 
саве of firat supply. It ів an ordinary prin» 
eiple of water supply that it ahould be reason: 
ably suffüaient for the wants of the persona 
supplied. Thus, in the case of water-supply 
to houses under the English Publio Health 
Aet, itis the duty of every District Counoil 
to see that every oosupied dwelling house 
within its Distriet haa within a reasonable 
distanse an available supply of: wholesome 
water sufficient for the sonsumption and use 
for domestis purposes of the inmates of the 
house (Halsbury’s Laws of England, Volume 
28, page 249, Article 472), And in the case 
of irigational works oonstrusted or mains 
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tained at the expense of Government, the 
latter hasa recognised right to control and 
distribute the water of Government shannels 
for the benefit of the publio, subjest to the 
right of land holders, to whom water has 
been supplied by Government, to eontinue 
to reseive such supply as is sufficient for their 
accustomed requirements. Of, sestion 2 of the 
Hasements Ast, 1882, and Sankara Vadivelu 
Pillai v. Secretary of Stata (1), In eases of this 
alasa, Government would clearly alao bs en. 
titled to insreasa a land-holder’s supply of 
water so as to make it reasonably suffisient 
for the'irrigation of his lands, with due regard 
to the quantity of water available and the 
reasonable olaims of adjacent land-holders. 
The evident objest of sestions 72 and 23 is 
to give eontrolover the supply of water from а 
water-oourse, as defined in the Bombay Irriga: 
tion Ast, and this objest would ba to a large 
extent prejudised if seotiona 22 and 23 were 
sonstrued in the narrow way for which Mr. 
Rupsband oontends. [t is, I think, therefore, 
acase where words of limitation should not be 
read into the Statute, if 15 san bs avoided : cf. 
Hardeastle on Sfatut,ry Lawa, 3rd Edition, 
page 188, Мог do I think that questions as 
tothe mode of supply must nesesaarily be 
relegated бо sestion 28, Seotions 21 (c) and 
23 refer to terms or wonditions on whioh a 
person is authorised to use в water course; 
and sush eonditioas, in my opinion, дап olear- 
ly oover the number and position of outa or 
Karias by whieh & person is allowed to take 
water. Thatthe words ‘on such oonditions,' 
eta., in section 23 apply noi only to a deslara- 
tion of joint ownership but also to an authori. 
zation to use a water-sourae, ia clearly shown 
by the second paragraph of sestion 25, whieh 
refera to such conditions baing imposed in the 
latter ease, The words ‘or otherwise’ in 
seotion 23 also, in my opinion, sannot properly 
be read as restricted to oases ejusdem generis 
with the preseding worjs " payment of coom- 
peusation or rent.” Theoy are the widest words 
that could be used; and, as pointed out by Lord 
Halsbury in Glasgow Oorporation vy, Glasgow 
Tramway and Omnibus Company (2), where the 
words are olearly wide in their meaning, they 
ought not to be qualified on the ground of 
their assosiation with other words, Siroud’s 


(1) 23 M. 72; 15 M. D. J. 32. 
(2) (1898) A. С. 631 at p. 631; 14 Т, L, В, 616. 


Judisial Dictionary, 2nd Edition, pages 1370 
and 1372, sub tit, ‘otherwise,’ also eites the 
high authority of Russell, C. J., and Jessel, 
М, R , for saying that tho dostrine of ‘ejusdem 
generis? does not apply to the words 'or other- 
wise, I scan see, therefore, по sufficient 
reason for differing from the view taken by 
the learned Judisial Commissioner asto the 
proper oonstruetion of sestion 23. No doubt, 
section 26 ean also be held to sover disputes 
as to the amount of water supply from a 
water. course ; and in faot the Collestor's order 
of 1883, whioh was passed under seotion 26, 
covered a oase of the kind above disoussed, 
for it resites that “for many years Shaikh 
Dost Ali has endeavoured to take a larger 
supply than he was allowed to take by tbe 
owners of the water-scurse.” Bat this isa 
general seation relating to the settlement of 
disputes eoneoerning water-sourses, and the 
fast that it covers disputes as to the amount 
of water supply cannot, in my opinion, be 
held to show an intention of the Legislature 
to exelude questions of tbe amount of water 
supply from the вворе of orders under sestion 
23, Such orders would be of little practical 
use if they could not deal with this question. 
I also sonour with the learned Judisial 
Commissioner that the Collestor’s order of 
1883 was only ceonolusive as to the rights 
then existing of the parties inter se and does 
not affest the statutory power to impose a 
further obligation on one or other of the parties 
under sestion 23.° This is in aesordanoeo with ` 
the constreciion I have put on the worda " a 
supply of water" in section 22. Mr, Shil 
lidy’s order is based upon sonditions whieh 
do not appear to have existed at ths time of 


_the previous order of 1878. For, in the latter 


order, the Collector states that supply of 
water through one shannel "is quite sufficient 
for the amount of eultivation whieh he (Shaikh 
Dost Ali} pays for,” while Mr. Shillidy 
says а supply through three more channels 
is essential for the cultivation of defend. 
anta’ landa, 

The next question that arises is whether 
the lower Court was oorrest in holding that 
the order of 1918 was validly made under 
sestion 23, The first objestion to be son. 
sidered is that that seotion requires the 
approval of “the Collestor" to any order 
passed onder it, whereas Mr. Shillidy 
passed his order as an Assistant Collestor, 
The learned Judisial Commissioner holds 
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that the Assistant Collestor had power to 
make this order, although he was not 
the Collector, beeause under seotion 10 of 
the Bombay Land Revenue Code he had all 
the powers of the Collestor under the Bombay 
Irrigation Aet, Mr, Rupohand sontends 
that sesiion 10 of the Land Revenue Code 
does not apply in this onse, because the 
special definition of Oollester in section 3 
(5) of the Irrigation Aot prevents seotion 10 
of the Land Revenue Code operating in oases 
under that Ast. This definition, however, 
as originally enacted, does not differ 
materially from the definition of ‘Collector’ 
in seotion 3 (11) of the Bombay General 
Clauses Aot, 1904, which corresponds with 
the definition in section 3 (12) of the 
Bombay General Clauses Act of 1866, Under 
these latter two definitione, " Colleotor ” 
means the Chief О сек in charge of the 
Revenue Administration of a distriet, which 
is equivalent to thé origival definition in 
section З (5) of the Irrigation Aat, viz., the 
Head Revenue Officer of a distriot, The 
faot that this definition alao oonfers & power 
to appoint: other persons to exercise tke 
powers of Collector under the Aet does not 
affect the point under discussion, 

I think, therefore, that there is nothing 
in tbis definition whioh prevents section 10 
of the Bombay Land Revenue Code operating 
in cases under section 23 of the Irrigation Act, 
and the reasons given in Keshav Dhondi v. 
“Jairam (3) apply to this ease, Aasordingly I 
“see no reason to differ from the Judicial Com- 
missioner's oonelusion that Mr. Shillidy as an 
Assistant Collestor in eharge of the Taluk 
could exercise the powers of a Colleotor under 
section 23 of the irrigation Aat. 


The further questions that arise in this 
appeal, regarding the validity of Mr. Shillidy’a 
order, sannot, І think, be properly or satis. 
factorily desided without the Court having 
before it all the oiroumstanees under whish 
it was passed, At present only partial 
materials are available, and it is possible 
that these may mislead the Court on points 
whioh oan be eleared up by further evidence. 
Itis also, I think, desirable that this Court 
should be in а position to deside the appeal 
finally, supposing it differs from the lower 
Court and holds that the rule in Nusserwanjee 


(3) 12 Ind. Cas. 709; 36 B. 123; 13 Bom, L, R. 
1081. 


Pestonjes v. Meer Mynoodesn, Khan (4) applies, 
even though the order be treated as one under 
section 23 of the Irrigation Aot. 

Before us there have been arguments as to - 
the burden of proof regarding the validity of 
Mr, Shillidy’s order. If the requirements as 
fo serving notice and hearing objections are 
conditions presedent to the exersise of the 
jarisdistion eonferred by the sestion, then, 
lthink, there oan bs no doubt that the 
burden of showiog that those «conditions 
hava been duly complied witb, lies upon the 
defendants, who rely upon the order. The 
presumption in favour of the regularity of 
offisial acts is not one which ean properly 
ba made in favour of a oondition having been 
observed ; and the burden of proof of som- 
plianee with the statutory requirements in 
sush a саве reste проп those who base their 
title upon the stalutory provisions, see 
Ashanulloeh Khan Bahadur v, Trilochan Bagchi 
(5) and Rameswar Singh v. Secretary of State 
for Indta (6), also Woodroffe and Ameer Ali's 
Law of Evidence, 6th Edition, pages 673 ard 
720, 

The fourth issue in the Sub.Judge’s Court, 
viz, Is the order ulira vires P may, however, 
have misled the defendants, as seemingly 
plasing the burden of proof on the plaintiff 
to show that 16 was illegal, In the siraum- 
stanses I think it is nesessary and desirable, 
in order to enable this Oourt to deliver 
judgment on the issues before it, to allow 
the parties to adduce additional evidenas 
on the question whether the requiremonta of 
sestion 23 or 26 were duly somplied with or 
not in regard to thia order, 

My learned colleague csonsurs, and we, 
therefore, allow sueh additional evidenee 
under Order XLI, rule 28, Civil Prooedure 
Ооде, 





Блтонтт, J. O,j— The additional evidenes 
ihat has been taken, in my opinion, establishes 
the following facts. On l9th August 1912 
the appellant Nawazali Shah made a som- 
plaint under seotions 430/109, Indian Penal 
Oode, against respondents Nos, 1 and 2 and 8 
others, sharging them with eausing loss to 
his field by diminishing the water supply 
(Exhibit. 34), It is admitted that this 


(4) 6 M. I. A, 184 at p. 155; 19 E. R. 60. 
(5) 18 О. 197; 6 Ind. Dec. (N. в.) 680, 
(6) 34 C. 470; 11 О. W, М, 856; 6 0, І, J. 663, 
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eomplaint was in-respeot of the Karias in 
dispute, and the offensa is said to hava taken 
placa on the 27th July 1919, Rustomali 
Shah says he made applisations to the 
Assistant Collestor and the Sub-Divisional 
Officer abont a month after the somplaint, 
and I see no reason to disbelieve him on this 
point, at any rate as regards his applying 
to the Assistant Collsstor, No written 
applisation in original has been trased, as 
the papers of the ease, whioh were in the 
Mukhtiarkar’s cfos, appear to have been 
destroyed or lost ; but the Assistant Colleator 
on 18th Desember 1912 aent a summons to 
respondent No. 1, Rastomali Shab, to appear 
before him on tke 19th December (Exhibit 
14), and this ins marginal note refers to 
applications made by Rustomali Shah “in 
eonnestion with the grievanee with Pir 
Nawtzali Shah." Sueh applisations would 
presumably have been in writing, in assord- 
anoe with the usual prosedure, 1t is admitted 
that both appellant and respondent No. 1 
appeared before the Assistant Collestor 
seoordingly and that in авоогдарев with his 
suggestions they referred the dispute to the 
arbitration of their respective pleaders, Mr. 
Tulsidas and Mr. Loda. The arbitration, how- 
ever, fell through, although some evidence was 
taken by the arbitrators, probably besause 
they sould not agree. This appears to have 
besn some time in February 1913, The diary 
of the sriminal oase (Exhibit 34) mentions, 
under date 17th February 1913, that the 
seomplainant and aesusead Karmali Shah 
(respondent No. 2) applied that the matter 
was to be referred to the arbitration of the 
Assisiant Colleator; but there is no evidense 
of any sueh referense having actually bsen 
made and the not*iee, Exhibit 39, shows that 
proseclings were then still pending before 
the a: bitratore. On the lOth April 1913, 
the er: minal eomplaint was-dismissed, as being 
of the nature of а sivil dispute. Tho Аввіз- 
tant Colleator, however, did not let the matter 
drop. On the 22nd June 1913 he issued 
notioes to Nawazali Shab, Rustomali Shah 
and others sonserned in the dispute to appear 
before him on the 5th July 1918 at Karashi 
(Exhibits 15 and 13). He also &ent for the 
eorrespondenae in the matter and ordered the 
Tapedar to be present on that date with the 
Deh Map and Settlement Register (Exhibits 
17and 18). ltisquite slear that there was a 
hearing of the parties by the Assistant 


Oolleator aseordingly. Even Nawazali Shab 
makes relnetant admissions which sonfirm 
thie, and I see no reason to disbelieve 
Rustomsli Shab’s evidences on the point. The 
parties were told to produse their evidence 
in support of their respestive sases before the 
Mukhtiartar, Mr, Kansing, and the Assistant 
Colleetor oalled for further information 
(Exhibits 2! and 98A) It is also proved 
that the Mukhétarkar gave the parties a 
hearing and an opportunity of addusing 
evidence and also visited the spot (Exhibits 
2?, 38, 40 and 41), Nawazali Shah’s lack 
of memory оп the point isa virtual admis. 
sion to tbe same effeat. On the 5th Sep. 
tember 1913, the Muthtiarkar submitted hia 
report in the matter, with the whole sorre- 
spondenss (Exhibits 22 and 30). Oa the 19th 
idem, the Assistant Colleetor oalled for fur- 
ther information about the supply of water 
to Nawazali Shah's laud, which was sent 
(Exhibits 23, 24, 31 and 32). The Assistant 
Oollester aleo on 22nd September asked the 
Eixeoutive Engineer to supply him with the 
information mentioned in his letters at page 
42 of the paper book. This was furnished 
by the Sub. Divisional Offiser in his letter of 
20th Oetober 1913 st page 40 of the naper- 
book. Then on the 4th Novembsr 1913 the 
Assistant Colleoter, Mr. Shillidy, passed his 
order, whieh the suit seeka to set aside. He 
also informed Nawazili Shah and Rastomali 
Shah of this order (Exhibits 26 ani 927). It 
is further, I think, beyond doubt that 
Rusiomali Sbah’s ease, аѕ put before the 
Assistant Collestor, was that the three Kariasin 
dispute were of old standing and authorised. 
This is shown by paragraph 2 of Mr. 
Shillidy’s order of 4th November 1913 and 
Rustomali Shah's admission that be had 
not applied to the Assistant Colleoter before 
the oomplaint besause the right to take water 
belonged to him. 

In view of thir, his applieations to the 
Assistant Colleator presumably were not 
ones falling under sestion 22 of the Bombay 
Irrigation Aot, His sontention was that he 
had an independent right to use the three 
Karias (as has been his oase throughout this 
litigation), and he could saarsely, therefore, 
have applied to be given authority to use those 
water courses, ospesíally as he admits that 
the applisationa were written by himself and 
his brother, and vot by a Pleader. 

The applications to the Assistant Collector 
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were also not made ёо a Canal Offiaer duly 
empowered to receive” applications under 
section 22, Ву Government Notifisation No. 
10, Publis Works Department, dated lith 
May 1881 (cited in Bombay Looal Rules and 
Ordere, Volume II, page 578) an Assistant 
Colleetor is not so empowered; пог has 
any other Notifisation whish confers such 
powers been pointed out, to us. Assording 
to, the notifeations under seotion 9 of the 
Ast,  aeolleeted at pages 578—580 of 
the Bombay  Loesl Rules and Orders, 
Volume IJ, the only officers empowered 
under sestions 22 and 23 are Superintend- 
ing Engineers and Exeeutive Engineers 
(Government Notifisation No, 73, Publio 
Works Department, dated 4th Ostober 1887). 
The Sub-Divisional Officer is not invested 
with any powers under those  asestions 
(Government Notification Мо. 2, Publia 
Worke Department, dated 27th Marsh 1905). 

Then again though a notise was served 
upon Nawazali Shah in June 1913, this 
was not a notise of a Canal Offiser em- 
powered to receive applications under section 
22; nor presumably did it require Newazali 
Shah to show sause why authority to 
ure the three Karias should not be granted 
to Rustomali Shah and his во owners, The 
notiee would probably be in а form similar 
to Exhibits 14 or 16, and merely require 
his presenoe on the date and atthe place 
appointed, 16 is alao, I think, improbable 
that either before Mr. Shillidy or Mr, 
Kansing ару question waa raised by either 
party about new authority to use the water- 
courses under sestion 28. The dispute, as 
already noted, was whether the Karias were 
of old standing or had only been recently 
opened, and at most would be whether 
their opening bad been authorised. Mr, 
Shillidy's order itself shows this, and the 
witnesses whom  Rustomsli Shah wanted 
to ва, as stated in Exhibit 41 and ex. 
plained in his deposition, were evidently 
on the point of past usage. The idea of 
giving a definite authorization to the Shaikhs 
to use the Karias sesms to have arisen in 
Mr. Shillidy’s miod after tha enquiry in 
the presence of the parties and without 
any opportunity of their being heard on 
that partigolar point, It is also to bo no'ed 
that neither the Sub Divisional Offiser nor 
the Executive Engineer made any proposal 
that Rustomali Shah should be given an 


authorization under section 23. The Sub. 
Divisional Offieer’s report, whish was merely 
forwarded by the Exeeutive Engineer, gave 
an opinion that the nae of the three Karias 
was justifiable, but did not itself contain 
or propose any suoh authorization, Mr. 
Shillidy's order consequently goes 
beyond “the approval of the Oolleotor," 
whieh aesording to the terms of tbe seation 
sets the limits to his jurisdiction, 

І am, therefore, clearly of opinion that 
neither sestion 22 nor sestion 23 of the 
Aet was even substantially eomplied with 
in this ease, If the eonditions laid down 
in those 8eetions for the  exereise of tha 
power given by sestion 23 are conditions 
presedent to its exeroise, then Mr. Shillidy’s 
order must clearly be treated as a legal 
nullity, 

The learned Jadisial Commissioner in his 
judgment, however, holds that tbe departure 
from the terms of the sestion was not 
essential and amounted to a mere trregulartty 
whish did not invalidate the Assistant 
Collestor’s order, With great  respeot, 
however, I do not think that the grounda 
on which this view is based, san be suse 
tained. It proseeda mainly on the Colleotor 
having an inherent jurisdistion over the 
aubjest-matter of the order. He says :— 
"The jurisdistion of the Collestor is not 
eonferred by sestion 23, but that sestion 
merely recogrises the fast of а jurisdietion 
whioh exists independently of the gestion, 
That jurisdietion is undoubted. The water 
in plaintiffs water-sourse is canal water 
derived from а Government canal The 
supply of such water is regulated by Canal 
Officers under the directions of the Colleetor 
and the water rate for the use of the 
water ів oollerted by the Collestor. Where 
sush jurisdiotion exists, the effect of a 
departure from the terms of the asestion 
ia to ba determined after having regird ta 
the objeat of the sestion, and the presump- 
tion is that itisan irregularity rather than 
а nulli y, Ashutosh Sísdar v. Behari Lal (7) 

In my opinion this overlooks two im- 
portant oonsiderations. In the first place, 
what has Ъзөп resognised both by the 
Courts and the Legislature is, not the right 
of a Oolleator to regulate the. distribu. 
tion of water from в Government or 


(7, 35 O. 61; 6 O, La J, 320; 110. W. N. 1011, 


far - 
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publics oanal- or channel, but the right 
of the Government to do so: cf. section 
2 (a) of the Easements Aet, 1882, Rama. 


chan dra у. Narayansami (8), Sankara Vadivelu. 


Pillai v. Secretary of State (1) and Rama 
Qdoyan v. Subramania Atyar (9). No order has 
been passed by Government in this ease or 
under any exeoutive authority from Govern- 
ment. The order in question san only be 
justified, and ia only attempted to ha 
justified, as one passed under authority 
eonferred by the Irrigation Ast. Bunt 
section 23 of that Aot, so far as ib 
delegates power to a Canal Offiaer or Col. 
lestor that exists inherently iu  Govern- 
ment, doss so subject to conditions laid 
down in express and mandatory terme 
and I do not see how his’ astas, if they 
fail to eomply with those conditions, san 
be protested by the theory of inherent juris- 
diction. The sase is quite different from that 
of Ashutosh Stkdar у. Pehori Lal (7), whioh 
is relied on in the judgment under appeal. 
That was a ease of a Conrt sale held in 
contravention of the provisions of seetion 
£9 of the Transfer of Property  Áat, 
eorresponding to Order XXXiV, rule 14, 
Civil Prosedare Code. The Court, it- was 
held, had an inherent jurisdistion to order 
the sale, and the defest of non-compliance 
with the provisions in question was one 
whioh was ourable by sonsent or waiver. 
But apart from sestion 23, no authority 
appears to have ever been conferred on в 
Canal Offiser or Collestor to exersise the 
power of allowing the use of a privata water- 
eourse by some person other than the owner, 
. without the  latter's вопвепё; and even 
Government themselves would surely not 
have such a power withont legislation or 
proved usage. This brings me to the sesond 
eonsideration whieb, I think, apsets the view 
taken in the Court below. The Government 
right to regulate the distribation of water 
from Government eanals is one whisb, on 
ordinary prineiples of law, is clearly воп: 
fined to the aetual supply of water from the 
eanalto private water sourses whioh derive 
their water supply from the eanal, and cannot, 
without legislative ^ authority or olear 
evidence of usage assented to by, or otherwise 


(3) 16 М, 383, 2 M. L. J. 279; 6 Ind Dec. (х. в.) 
989. 


‚ (9, 31 М.171;18 M. L. J. 178; 3, M. L. Т, 278, 


binding on, the land holders eoneerned, be 
held to extend to a power to disturb existing 
arrangements to the prejudios of the right of 
an owner of а water.oourse to reseiva hia 
accustomed supply, Аё апу rate that is the 
view taken in the Madras sasos already sited, 
І think, therefore, the Court should be slow to 
hold that either Government or any agent 
of Government has an inherent jurisdistion 
to exereise powers of the kind eonferred by 
sestion 23. І вап see no suffioient reason 
for exoluding this ease from the rule in Nusser- 
wanjee Гв-іоп:ев ү. Meer Mgnoodesn (4) whish 
the Jadioial Commissioner held was applicable 
to jurisdistion under sestion 26, In my 
opinion the jurisdistion sonferred by sestion 
23 is just as much а special jurisdistion as 
that oonferred by seation 25. It enables the 
Canal Officer to expropriate an owver of a 
water course, at any rate to a oertain extent, 
and the ordinary prinsiples applieab!e to 
mandatory languaga of the kind used in 
seation 23, in my opinion, should bə applied 
to the present ease cf Mysore Balakrishna 
Rao v. Secretary of State (10) and Seoretary 
of State v. Maharaja Radha Kishore 
Маж а (11). This is also in aesordanae 
with the ordinary. rule referred to in 
Ashutosh’s case (7? that, when the provisions 
of a Statute have been soníravened, if a 
question arises as to how far the proseedings 
are affeoted by aush contravention, it must 
ba determined with regard to the nature, 
seope and objeot of the partisular provision 
whieh has been violated, [t seems to me 
elear that the objeat of seetions 22 and 23 
is to ensure that the owner of a water sourse 
should be given due notise that there is an 
applieation ander sestion 22 and an oppor. 
tunity of being heard in the matter before an 
order against him is passed under section 23; 
and inthe present gases the appellant had 
neither such notise nor opportunity. 1 think 
also that the teohnioal questions arising under 
auch ап application are purposely put in the 
hands of the Exeontive Engineer rather than 
those of the  Collestor; and sestion 23 
acsordingly reqaives tha hearing to be before 


(10) 80 Ind. Сав, 865; 89 M, 494; 2 L. W. 635; 29 
M. L. J. 276; 18 M. L. Т 151. 

(11) 38 Ind. Cas,373, 2! О. W. N. 295 (917) 
M. W, N, 26; 14 A. L. J. 1205; 18 Bom. L. К. 1077; 
5 L. W. 670; 25 О. L, J. 425; 410, 828; 43 I A.301 
(P, 0). 


` 982 


EXDIAN OASEB, 


[2991 


NAWAZALI SHAH PIR ALI GOHAR SHAH V, RUSTOMALI SHAH MUHBATALI SHAH, 


the Canal Officer and not the Colleator, The 
whole objest of the provisions is defeated by 
the prosedure adopted in this ease. 

It was contended ‘by Mr, Tahilram that in 
ару care the order of the Assistant Collestor 
fell under sestion 26, But on this point 
I agree with the judgment of Mr. Pratt, 
whioh rejects this view. No doubt there 
was в settlement of thé dispute in this ease; 
but it was not one based on existing rights 
and liabilities. _I think the first and last 
paragraphs of seation 26 clearly show that the 
power is sonfined to such a oase, at any rate, 
in the absence of consent to arbitration. The 
words "their mutual rights or liabilities" 
must mean sush rights or liabilities under 
existing orders or conditions; and in the 
present ense the last paragraph of gestion 26 
operates to prevent any deoision under that 
section whioh goes beyond Colonel Boulton’s 
Settlement in 1888, unless a fresh order is 
passed under seetion 28 or Colonel Boulton's 
order is varied by eonsent. . 

In this view, it is not obligatory on the 
plaintiff-appellant to set aside Mr. Shillidy's 
order, whieh was ulira vives, and bis suit is 
not barred by Artiele]4 of the Limitation Act, 
Secretary of State v, Mushtak Singh (12). 

The plaintiff is, therefore, entitled to the 
injunction sought, but in view of his not hav. 
ing.aeted promptly in challenging the order 


and as it is pcssible that the respondents. 


may obtain a valid order in their favour 
under seation 28, I wonld suspend the ореха. 
tion of the injunction for a period of six 
months to enable them to comply with the 
order without undue lors of time or apply under 
gestion 22 and obtain orders on their appliea- 
tion (cf. Halsbury’s Laws of England, 
Volume 17, Article 464, at page 211). 

The appellant is also entitled to damages 
subsequent to the order cf the Assistant Col. 
lestor, and the appeal must be put down 
for further hearing on this point under 
Order ХІТ, rule 24, read with Order XLII, 
unless the parties agree on a figure. 


ÎS As regards thé damages disallowed by both. 


tbe lower Courts in regard to 16 Survey num- 
bers, I ean see no sufficient reason for disagree- 
ing with their view. It seems olear that in 
the absenes of evidense that these numbers 
were watered from Chandanwah prior to the 


opening of the three Karias, it cannot be seid | 


(12) 24 Ind, Cas, 818; 7 S. L. R. 169, 


that they have suffered damage by their 
opening. - 

Kamp, A, J. O,.—I agree and have nothing 
to add. 





Fawcertr, J,C0.—We have heard the parties 
on the question of the damages referred to 
in the penultimate paragraph cf my last judg- 
ment, Mr, Tahilram disputed responderte’ 
Hability to pay any damage subsequent to the 
date of Mr, Shillidy’s order,on the ground that 
respondente! aot was then in pursuanse of an 
order given by a competent authority, But 
that order bas been held to be a legal nullity 
and sonsequently it eannot be relied on as 
legal justification or exouse for réspondents' 
trespass 

On the other hand, this is sertainly a 
consideration whioh afieats the question of 
quanium of damages. The respondents would 
naturally think that Mr. Shillidy’s order was 
a valid one, and the trespass théreafter, 
though not justified, was bona fide in pursu- 
anee of a supposed authorization by a sompe- 
tent authority, This intention may be вдп. 
sidered in desiding the amount of damages 
[Halebury's Laws of England, Volume 27, 
page 4€8, Ёооё. поќе (1) ). The damages that 
then ensued were due rather to the inter- 
vention of a third party (viz. the Assistant 
Oollestor), whieh encouraged respondenta to 
sontinue the trespass, than to respondents’ 
original ast of trespass; and though itis nota 
ease where this relieves respondents from all 
liability (cf, Halabury, Volume 10, Artisle 575, 
at page 312), yet it very considerably mitigates 
the damages that should be awarded against 
them. The main objeot of the plaintiff's suit 
is also rather to establish his right than to 
resover damages, The plaintin faat (ав Mr. 
Rupehand admitted) even leaves it donbtful 
whether damages are elaimed for the years 
1913 and 1914, In these cireumstanees, I 
think it is a ease where plaintiff is only 
entitled to nominal damages for those years, 
and I would award him Rs, 5 accordingly for 
each of them. Sush nominal damages are 
resoverable, even tbough there may have 
been no actual loss (Halsbury, Volume 10, 
Artiole 567, at page 308). 

As regards the year 1915, the plaint states 
that respondents’ use of the water from the 
Kerias in that year began in Juneand no 
damages through Joss of produas eonld have 
asorued due by Jaly when thesuit waa brought, 
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The plaintiff also.seems to have based bis 
olaim to Rs. 15,000 ав damages mainly, if not 
entirely, on the alleged loss to him in 1912, 
as to whioh he adduced evidense. 

Mr. Rupehand indeed eontended that the 
plaintiff was entitled to resover prospeative 
.damages up to the date of assessment of the 
damages; but the eontinuanse of a trespass 
is a fresh trespass giving a fresh sause of 
action (Halsbury, Volume 27, Artiele 1490, 
at page 547), and the ease is, therefore, 
ono of a sontinuing oause of aetion, in 
_whioh prospective damages are not resover- 
able (Halabury, Volume 10, Artisle 570, 
at page 310 and Artiole 627, paragraph 2, 
at page 9341), Мог have sush prospeotiva 
damages been slaimed in the plaint of the 
subsequent two memos, of appeal, 

I would, therefore, inorease the damages 
awarded to Rs. 210 and grant the injunetion 
sought subjest to its suspension for six 
mcuths as already desided. As regards 
eosta, the plaintiff-appellant has been suo- 
sessful onthe main point in dispute, and I 
would, therefore, orderdefendants respondents 
to Lear three-fourths of his costs throughout. 


Appsal allowed. 


BOMBAY HIGH COURT. 
Sxcoxp Civit, Apegat No. 3,8 or 1920. 
Desember 7, 1920. 

Piesent; —Sir Norman Maoleod, Kr., 
Chief Justice, and Mr. Justioe Shah. 
HAMIDALLI KADAMALLI AND OTAERS—- 
Pi: intire¥3s— APPELLANTS 
versus 
AHMEDALLI MHIBUBALL(E axo otazas 


— DEFENDA NI 8— Rat Por DENTS, 

Civil Procedure Code (Act V of 1908), s. 144— 
Limitation Act (IX of 1803* Sch. I, Art, 182— 
Application for restitution, nature of— Limitation 
applicable. 


An application for restitution under section 144 
of the Civil Procedure Code is an application for 
exeoution of the decree of the Appellate Court 
and is governed by Article 182 of Schedule I to 
the Limitation Act. [р. 238, col. 2; p. 234, col, 1.] 

Second appeal against в decision of the 
Acting District Judge of Ahmednagar, in 
Appeal No. 15 of 1919, sonGrming an order 
passed by the Firat Class Subordinate Judge 
at Ahmednagar, іп Darkhas} No. 1615 of 


1817. 


Mr. J. G. Bele, for the Appellants, 
Mr. S. В. Bakhale, fov the Respondents. 
JUDGMENT, 

Macro», C. J.—This is an appeal from the 
order of the Distrist Judge, confirming the 
order of the lower Court diresting the exesa- 
tion to proceed further. 

The plaintiffs had obtained a dearee on 
the 26th Soptember 1903, entitling them to 
resover а halfsharain eertain property by 
partition from the defendants. In sesond 
appeal the plaintiffs’ share was redused 
to one-quarter, Meanwhile the plaintiffs 
got possession under the deoree of the Trial 
Oourt, and the defendants were seeking exeau- 
tion aceording to the terms of the desree of 
the Appsllate Oourt, 

The first question whish was raised in ob. 
jestion to the defendants’ applieation was 
whether it was in time, It was argued that 
this wea not an applisation in exeention of 
the ceoree and, therefore, Artisle 152, First 
Sshedule, of the Indian Limitation Aot was 
nct applicable, Bat it was desided by a 
Beueh of this Court in Kurgodiganda v. 
Ningangauda (1) that an order under section 
144 of the Civil Prosedure Code is an order 
in exeeution of the desree of the Appellate 
Court. That decision is binding upon us. 
The question there arose basause the appli. 
sant was a minor at the tima when the appel- 
late decree was passed and presented an 
applieation under gestion 141 after ho attained 
majority, The QOcurt held that his appliea- 
tion was anapplication for the execution of 
the deeree within the meaning of seation 6 
of the Indian Limitation Act. No doubt, as 
mentioned by Mr.: Malla in hia Code of Civil 
Proecdure, last Edition, page 315, a different 
view bas been taken by the High Court 
of Patna Krupasinihu Roy v. Mahanta 
Balb*adra Das (2)] and the Chiaf Court of the 
Punjab [Ram Singh v. Sham Pershad (3). 
With all due respeet to tha learned Judges 
of those Oourta it appears to me that the 
decision I have referred to is sorrest, 
and that an apolisation for restitution 
eannot be treated as anythicg else than 
an applisation for exeaution of the deores 
of the Appellate Oourt. It is the deorae 


(1) 4! Ind. Cas. 233, 19 Bom, L. R. 638; 41 B. 
025. 
(2) 47 Ind. Cas. 47; 3 P, L. J. 367. 


(8) 44 Ind. Cas. 301; 67 Р. В. 1918; 33 Р, W. R, 
1918; 15 P, L, R, 19,8. 
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ofthe Appellate Court whioh entitles the 
suecessfn] appellant to get baok something 
whish he- had been deprived of by the 
deeree of the lower Court, under whish the 
then succossful party had astually recieved 
possession, in order, therefore, to get baok 
what he has lost, the sussessful appellant 
must apply for exesution of the order whish 
entitles him to get baok that possession. 
Olearly, therefore, Artiele 182 applies to 
applieations under seotion 141, 

` Then the question was raised that this 
. partienlar applioation was barred even under 
Artiola 182. "We agree with the learned 
. Judgein the Court below that there had been 
steps-in-aid of exeeution whish bave kept 
the order for restitution alive and, therefore, 
there was no bar, Therefore, we dismisa the 
, appeal with costs, 

Suay, J.—I agree. 


Appeal dismissed, 


PATNA HIGH COURT. 
Отт Revision No, 178 or 1919, 
` April 19, 1920. 

Present :—Mr. Justioo Mullisk and 
Mr. Justice Sultan Ahmed. 
RAM GULAM SAHU Амр ANOTHER— 
PETITIONER 

versus ` . 
SHAM SAHAI БАЗ AND OTHERB— 


Oeroni1xz Party. 

Civil Procedure Code (Act V of 1908), s. 161— 
` Decree—GSatisfaction, order certifying— Order, when 
can be set ,aside—Inherent powera, when to be 
exercised, 


In the absence of an application for review, a 
Court has no jurisdiction. to set aside an order 
certifying adjustment of а decree, and, unless such 
order is préjudicial to one of the parties, a Court 
ought not to exercise its inherent powers to vacate 
the order. [р. 236, col. 1,] j 

Appeal from a decision of the Sub- 
ordinate Judge of Bhagulpore. 

Messrs. Sushil Madhab Mullick and Siva 
Narain Bose, for the Petitioners, 

Messrs. L: M. Ganguly aud Narendra Nath 
` Sen, for the Opposite Party. | 
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JUDGMENT, 

Мошлок, J.— The property of the judg- 
ment debtors having been soldin exesution, 
they filed an application to set aside the 
sale and the 12th April 1919 was fixed 
for hearing. Оп that day the judgment- 
debtors, some of whom were minors and 
were represented by their guardian ad litem, 
informed the Court by petition that the 
deoree-bolder had agreed to the sale being 
веб aside uponthe payment of Rs, 37,283 
by the 27th May. The Court therenpon 
passed the following order: 


“The oases are, therefore, adjourned to 
27th May 1919 for disposal as agreed to 
by the parties." 

On the 27th May the judgment-debtors 
were nof ready with the fall amount; they 
asked to be permitted to deposit’ Rs. 15,09) 
and informed the Court that the deoree- 
holder had agreed to grant two months’ 
further time. The Oourt dirested a вору 
of tha application to be served upon the 
deoree-holder and adjourned the ease till 


the 7th June. Oa the 30th May the 
judgment-debtora filed a further petition. 
This time they alleged that on the 3rd 


May the deoree-holder had agreed to take 
Rs, 15,000 by the 27th May and Re, 15,400 
within two months thereafter. The Court 
fixed the hearing of this petition for adjust. 
ment for the 7th June also. 7 

On the 7th June the adult judgment- 
debtors through their Pleader took а: new 
point, They objeoted that the oompromise 
of the 12th April was not binding, as the 
guardian 02 "бел of the minors had not 
obtained the express sanotion of the Court 
required by Order XXXII, rule 7, Civil 
Proecdure Code. 

The Subordinate Judge has given effast 
to this objestion aud though he has found 
that the compromise was not modified by any 
subsequent adjustment either on the 3r1 May 
or any otber date, he has remitted the 
рез to the position whioh they ocsupied 
before the compromise. \ 


The deores holder urges that the Subordi- 
nate Judge had no jurisdiction to set aside 
the order cartifying the adjustment and that 
even if he bad jurisdiction, he has acted 
with material irregularity in.emash as Order 
XXXII, rule 7, does not apply tə ex«sation 
progsedicgs. gl 
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' I think it із clear that the order of the 
12th April is an order certifying an adjust- 
"ment, whioh the Court had full jurisdistion 
to make. Even if 16 isassumed that Order 
XXXII applies to exeontion proosedinge, the 
Court's omission to resord its Banation to the 
adjustment, so far as it sífested the minors, 
was an error of law whioh did not affeot its 
jurisdiction, й 

The cnly ramedy of the minors was to apply 
for a review. They sould not, by reason of the 
provisions of seation 47, Civil Prosedure Oade, 
bring & separate suit, nor would the prin- 
eiple of Laduram-Nathmully. Nandalal Karuri 
(1) be applisable for the purpose of 
giving them a right to apply by motion, as 
the order sought to be set aside was поб an 
interlosutory order. 

There being no application for review, the 
Subordinate Judge had no jurisdistion to 
vasate his order, unless his inherent powers 
justified his doing so. 


It is contended that as he transgressed an 
express provision of the law, justice, equity 
and good sonsciense required that he should 
eorrest his error. 

Now Virupakshappa v. Shidappa (2) and 
Arunachelam Оћену v. Ramanadhan Ohetty (8) 
are authorities for the view that Order XXXII, 
rule 7, applies to exesution proceedings, but 
in the view that we take it is not necessary 
to deeide how far we are bound by Bhuban. 
eswar Prasad Singh v. Tilatdhart Lal (4). 


Whether Order XX XII, rule 7, is direatly 
applicable or not, its prinsiple must apply 
that the question in either event is whether 
in this ease the Courts omission to give 
effect to it вап be eured by a resort to its 
inherent jurisdietion, I think I should have 
answered the question in the afficmative if T 
had been satisfied that the mivors had really 
been prejudiced, and following Subbaj: Rau v. 
Srinwasa Rau (5), should bave held that the 
Court was right in deelining to ecrfirm the 
sale. 


(1) 65 Ind. Cas. 747; 31 О. І. J. 180; 47 O. 
556. 


2) 26 B, 109; 8. Bom. L. R. 665, 

(3) 29 M, 309. 

(4) 49 Iud. Cas, 617; 4 Р. L. J. 186; (1919) 
Pat. T6. 

(5) 2' M, 264; 4 Ind, Jur, 505; 1 Ind, Dec. <n. в.) 
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Bat the merits are altogether against the 
opposite party, Tke minors were represented 
by a Pleader, and presumably he is satisGed 
that it is not to the interest of his elienta to 
set aside the sompromise. He perhaps 
took a risk in not obtaining the Court's 
eanstion and rendered himself liable to a 
suit by the minore, but upon the evidenee 
at present before us, I think, we must 
hold that the eompromise was one to whioh 
the Court wonld have given its sanation, 
The adult members of the joint family 
were all satiched that the somprowmise was 
to their bencfit ard tke minore, if they 
were getting no other ndvantage, were at 
least obtaining time to pay off the deeretal 
sum, 

In my opinion the inherent powers of А 
the Court ought not to be exereised ina 
oase of this kind and, therefore, 16 follows 
that the Subordinate Judge acted without 
jurisdiction. The compromise, therefore, 
of the 12th April 1919 stands. The sale 
must be confirmed, unless by reason of 
any orders passed either by the Subordi- 
nate Judge ог any superior Court sub- 
sequent to the 27th May 1919 other than 
the order of the 10th June 1919, the 
Subordinate Juige is presluded from вор. 
firming it. 

The application is allowed with sosta; Hear- 
ing-fee five gold mohurs, : Е 

ботан Аямер ,—] agree, ~ 

Application allowed! 





PATNA HIGH COURT. 
Pn.vy OouNoir APPEAL No. 45 or 1920, 
February 11, 1921, 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, aud’ Mr. Justise Adami. 
RAJ KISHORE DAS AND OTHERS— 
APPELLANTS 
versus 
RAM GHULAM SAHU AND OIHERS— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 109, 110, 
О. XXXII, r. 6—~Appeal to His Majesty in Council—~ 
Order deciding validity of lower Court's order recorda 
ing compromise, whether consent  order--Minor- 
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Guardian ad litem, discharged, 


application by, whe- 
her can be entertained. . 


An order made by the High Court after contest, 
deciding, one way or the other, whether an order 
recording в compromise agreement is a valid order, 
is not a consent order, and if it otherwise complies 
with the requirements of the law can form the 
subject of an appeal to His Majesty in Council [p. 

1, 
рта on behalf of a minor made bya 
guardian ad litem who has been discharged cannot 
be entertained. [p. 237, col, 1.] 

Applieation for leave to appeal to His 
Majesty in Council from an order of Mr. 
Justise Mulliek and Mr. Justiee Sultan 
Ahmed, dated the 19th April 1920 and reported 
as 62 Ind. Cas, 234, 

Mr. W. Н. Akbari (with him Mr, Н, P. 
Sinha), for the Appellants. 

Messrs. Sushil Madhab Mullick and J. 
Prasad, for the Respondents, 

JUDGMENT, 

Miter, О. J.—This is an application 
on behalf of eertain minors for leave to 
appeal to His’ Majesty іп Oounsil from 
a deeison of this Court, dated the 19th April 
1920.* The fasts are somewhat peouliar and 
may be shortly stated. The petitioners and 
one Shyam Sahai Das are members of a 
joint Hindu family. They were cued by the 
respondents and a decree was obtained 
against them for a sum of Rs. 29,000, In 

eoution of that deeree on the 2ist Marsh 

pios certain property belonging to the 
jüdgment-debtors was sold in exesution and 
purehased by the deeree-holders for a sum 
of Rs. 36,783, the decretal amount by 
reason of interest whish had aseruod having 
at that time amounted to considerably more 
than Rs. 29,000. Of the judgment-debtors 
who formed the joint family, the only adult 
member of the family was Shyam Sahai Das, 
the other members who are the present peti- 
tioners to the Court being minors. In those 
proseadings the minors were represented by a 
guardian, Babu Basanta Kumar Neogi, The 
' property having been sold, two applications 
were presented under Order XXI, rule 90, 
one on the 25th Mareh 1919 by Shyam 
Sabai Das and the other on the 3rd April 
1919 by the minor members of the family, 
praying to set aside the sale on the ground of 
materiel irregularity within the meaning of 
that rule. On tho 12th April 1919 a 
‘petition of sompromise was filed by all the 
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parties, asking that the вазе might be settled 
upon the terms agreed to by the compromise, 
whieh were that if the judgment-debtors paid 
the sum of Ra, 37,283 by the 27th May, the 
sale should be set aside and that if they 
failed to pay that sum by the date mentioned, 
the sale should be confirmed. An order was 
made by the District Judge when the peti. 
tion same before him, in the presence of the 
parties, the order being in the terms of the 
compromise, to the effect that if the money 
was paid on the date mentioned, the sale should 
be set aside and if not, the sale should be 
sonfirmed, In the result the judgment- 
debtors failed to pay the sum of 


Ев. 37,283 by the 27th May, and on that day 


а petition was filed by Shyam Sahai Das, in 
whieh he alleged that subsequently to the 
sompromise the deeree-holders had agreed 
to take a smaller sum, viz., Ha. 80,400, in full 
gatisfaation of their elaim and further that 
payment should be made as to Ra. 15,000 
ou the 27th May and the balanee cf 
Ra, 15,400 in two months’ time. This variation 
of the sompromise was disputed by the 
deoree-holders and on the 10th June, when 
the matter same up for determination by the 
Subordinate Judge, he found that the 
variation of the compromise alleged by Shyam 
Sahai Das had not been established and the 
application was rejested. The result, there- 
fore, would be that the money not having 
been paid by the time stipulated in the 
sompromise, the sale would be sonfirmed, but 
in the sourse of the argument Shyam Sahai 
Das urged the sontention thatthe Court, in 
passing 16а order on the i2th April resording 
the compromise, had not reaorded in express 
terms its leave to sompromise on behalf of 
the minors, and that the order was, therefore, 
not binding. The Judge was of opinion that 
Shyam Sahai Das himself was bound by the 
sompromise originally made, but that it was 
not binding on the minors and that their 
application under Order XXI, rule 90, should 
be tried and heard on the merits. Against 
that order the девгев. holders moved the High 
Court and obtained a Rule and served the 
minors with notiee through their guardian 
ad litem, Babu Basanta Kumar Neogi. The 
guardian did not appear in ‘those proseedings 
and assordingly в new guardian ad item, 
Babu Narendra Nath Sen, was appointed by 
the High Court and.the old guardian was 
discharged. The High Oourt, when the 


Vel, LXII] 


INDIAN ОАЙЕЯВ, 


237 


LUNIDOMAL KHILOOMAL 0, GHANUMAL JAMNADAS. 


matter саше before them, held that the 
order of the Subordinate Judge setting aside 
the sonsent order without any: application by 
the minors was without jurisdiction and 
that the order of the 12th April should 
stand, 

It ів from that desision of the High Court 
that the miaors ceek to appeal to His 
Majesty in Council 16 is objested by the 
respondents that this is really an attempt to 
appeal from an order or deoree made by 
consent, That, however, in my opinion, is 
not the ease. 

The order whioh it is sought to appeal 
from is anorder made by the High Court 
after contest by both the parties. The fuat 
that if desided one way or the other whether 
an order recording a compromise agreement 
was в valid order, does not in any wey make 
the order appesled from an order by son- 
sont, and, were thia all, I think it would be 
a proper ease in whioh to issue the certificate 
asked for. 

It appears, however, that the present appli- 
sation by the minors is presented, not in the 
name of the guardian ad litem appointed by 
the High Court, мє, Babu Narendra Nath 
Sen, but in the name of Babu Basania 
Kamar Neogi who, at the date when 
the application was presented, no longer 
represented the minors. The application, 
therefore, cannot, in my opinion, be entertain- 
ed, as it sontravenes the provisions of Order 
XXXII, rule 5 of the Civil Prosedure Code, 
whieh lays down that every, application to 
the Court on behalf of the minor other than 
an applisation under rule 10, sub rule (2), 
shall be made by hia next friend or by his 
guardian for the suit. The applisation made 
in the present ease is nof made by the 
guardian for the suit who is Babu 
Narendra Nath Sen, but is made by the 
previous guardian ad litem who long before 
the application was made bad been diseharg- 
ed by the Court, The result is that this 
applisation must be rejeeted. The respond- 
ents are entitled to their eosts. Hearing fee 
five gold mohurs, 

Арам, J,—I agree, І 

Application rejected. 


M 


SIND JUDIOIAL COMMISSIONER'S 
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GHANUMAL JAMNADAS AND. AROTHER— 
PraIntiFF3— RESPONDENTS, 
Contract Act (IX of 1872)—Minor, contract by— 


Fraudulent representation as to age— Minor, whether 
can plead minority to avoid contract, 


A plaintiff, in a suit to set aside his mortgage. 
deed on the ground of minority, is precluded 
from pleading his minority by reason of the fact 
that he practised fraud on the defendant by 
falsely representing himself to be a major. [p.248 
col, 2; p. 244, col. 1; p. 246, col. 2,] 

Appeal from a deoree of the Distriot Judge, 
Sukkur. 


Mr. Rupchand Bilaram, for the Appel. 
lant. 
Mr, Kodumal Lekhraj, for Respondent 
No. 1, 
JUDGMENT, 
DeSouza, A, J. O.—The facts perti- 


nent to this appeal are briefly as follows:—~ 


` The plaintiff Ghanumal, а minor, sued through 
his next friend and guardian for a deelara. 


tion that a deed of mortgage, whieh he 
exeauted in favour of Lunidomal defendant 
No. 2 on 5th February 1914, to sesure à 
loan of Rs, 700, is nulland void as he was 
a minor at the date of exeaution of the 
said deed. He also impleaded defendant 
No 1 Phatoosing, against whom he olaimed 
a different relief on a separata cause of 
action. But with that portion of the 
plaintiff's ease we are not eonserned in thia 
appeal, 

The defendant Lunidomal eontended, inter 
alia, that the plaintiff was not a minorat 
the date ofexecution of the mortgage deed, 
that he represented to the defendant, and 
во intentionally caused him to believe, that he 
was а major and on the faith of that belief 
defendant parted with the money, 

The Subordinate Judge found that the 
plaintiff was born on 17th January 1897. 
that he was, therefore, a minor when he 
exesuted the mortgage-bond on 5th Febru. 
ary 1914; that he falsely represented to 
the defendant that he was 22 years of age; 
that his appearance as well as bodily develop. 
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‘ment lent eolour to this reprasentation; that 
the defendant was deseived by the express 
declaration as well as appearance of the 
plaintiff into the belief that he was a 
major, which in the cirsumstanses was s 
reasonable belief; and thaton the faith of 
this belief defendant was indused to pay 
the money to the plaintiff on the seaurity 
of the mortgage deed which is now sought 
to be set aside. Оп these fasts the learned 
Subordinate Judge, held that the plaintiff, 
though stilla minor, is estopped from pleading 
that he was а minor, when he exeeuted the 
mortgage deed, and he dismiaged the plaintiff's 
guit, 

The fasta as found by the Trial Court 
were not disputed in the Court of Firat 
Appeal But the learned Distriet Judge 
took a different view of the law. Не held 
that the plaintiff in the oiroumstanoes was 
not estopped from pleading and proving bis 
minority, He aseordingly reversed the 
deeree of the Subordinate Judge and being 
of opinion that а mere deelarstion that 
the deed was void might lead to further 
litigation, he passed a desree for oansel. 
lation. ў 

Against this dearee the defendant Lunido- 
mal bas preferred an appeal to the High 
Court. And the only issue that arises for 
desision is' whether the plaintiff, in a suit 
to set áside his mortgage deed on the ground 
of minority, ia preeluded from pleading his 
minority by reason of the fast that he prastis- 
ed fraud on the defendant by falsely represent- 
ing himself to be а major. ` 

A large array of authorities, both from 


Indian and English Courts, were oiled in. 


ihe eourse of arguments at the Bar and 
the desisions and the dicta were relied on 
on either side as leading to sonolusiona 
dia&metrioally opposed to eaeh other. It must 
be admitted that the decisions are not 
always easy to resonsile and some of the 
dicta are undoubtedly too broadly stated. 
But as І shall presently show, the sonflist, 
if any, lies not in a corflics of principle but 


in a divergense of method, But whatever. 


be the principle invoked ог the method 
applied, the answer to the issue as above 
formulated, on all the authorities, whether 
English or Indian, must be, Ithink, one and 
. the same, . . 

It is a rule of substantive law finally 
` gettled by the Privy Counoil in Mohort Bibee 


v. Dharmodas Ghose (1) that а ooutrast by a 
minor is void under the provisions of the. 
Indian Contrast Aot (IX of 1872), It is 
a rule of evidence, enasted by seetion 115 
of the Indian Evidence Aot (I of 1872), that 
when one person has by his deolaration, act 
or omission eaused or permitted another 
person to believe a thing to be true and 
to aot upon sueh belief, he shall not be 
allowed to deny the truth of that thing. 
When в minor by a fraudulent representa- 
tion as to his age induees anothsr tô advanoa 
him & loan on the seourity of his bond, if 
the prinsiple of substantive law wére exelu- 
sively invoked, his bond would in law be 
wholly void and unenforeeable and he would 
tbus be enabled to take advantage of his 
own fraud. If, on the other hand, the 
rule of evidense were exolusively applied, 
it would be equivalent to invoking estoppel 
to defeat an express provision of the law 
and to validate what the law has declared 
to be void, To avoid these anomalies and 
to segure a decision ex sequo et bono, the 
Courts have called in aid a third prineiple, 
viz. thé equitable prinsiple of restitution, 
the liability to make restitution within oer- 
tain limits attaching to the minor not on 
ihe ground of estoppel, but on the ground 
that "an infant shall not take advantage 
of his own fraud.” And I think it may 
safely be stated that where there exists 
a sonflist between ihe authorities, the 
oonflistà is not one of principle but one of 
degree, viz, the, greater or less extent to 
whieh the Courts are prepared to order 
restitution, The Bombay High Oourt has 
applied the dostrine of estoppel to minors 
exclusively as в rule of evidence enacted 
in section 115 of the Evidence Ast, In 
Ganesh Lala v. Bapu (2), where a minor 
representing himself to be of full age sold 
oertain property and exeoented a registered 
deed of sale, the deed sontaining а recital 
that he was twenty-two years of age, in 
а sait by him to set aside the sale on the 
ground of his minority, the Court held that 
he was estopped from pleading minority, 
remarking that the exeeption of an infant is 
not made in section 115 of the Evidenoe 


(1) 800. 589 (P. O.) 30 I. A. 114, 70. W. К, 
441; 5 Bom. L. R, 421; 8 Sar. P, C. J, 874. 
(2) 21 В. 198; 11 Ind, Dec. (м, s.) 188. 
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Aot, that proof of fraud on the part of the 
minor is not essential and that the infant 
could not afterwards as plaintiff get the aid 
of a Court to treat his deed as а nullity, when 
the other party had acted on it. This deoi- 
sion, was affirmed to be still law for the Courta 
under the High Court of Bombay in Bhanoji 
Бао! v. Joseph De Brito (8). It was again 
followed very resently in Dadasaheb Das- 
rathrao v. Bai Nahant (4), where defendant, 
who did not look a minor, represented to 
the plaintiff and intentionally oaused her 
to believe that he was a major and sold 
her his house by в registered deed of sale 
and in а suit by the plaintiff to resover 
possession of the house, it was held that 
section 115 of the Evidenee Act applied 
and the defendant No. 2 was  presluded 
abaolutely from denying the truth of the 
assertion of majority which he had made 
to the plaintiff. Commenting on the oritioism 
that estoppel wonld make a minor liable 
on hia eontraat and thus validate what the 
law has deelared void, Beaman, J., remarked: 
"The point is not, as seems too often to 
be^ assumed, what would be the effest 
upon sueh в transastion of minority as a 
fast, but it ia this that if the law of 
estoppel be sorrestly and strictly enforsed, 
the Court ія not to know that defendant 
No, 2 was in fast a minor at all, The whole 
trial must proosed upon the footing of that 
being trne whieh he represented and 
caused the plaintiff to believe to ba true, 
vis, that he was a major. And Heaton, 
dJ., again confining himself to the inter. 
pretation of seetion 115, Kvidenee Aot, and 
ignoring the oritisiam, remarked that on 
the true oonstruation of that seetion there 


ia nothing whieh should in any way limit ` 


the meaning of the word “person” во as 
to exelude minors, 

It will be seen that the Bombay High 
Court has given effest to the doctrine of 
estoppel as applied to minors, purely asa 
rule of evidenoe whieh compels а man under 
certain sireumatanses to abide by a certain 
sonventional set of fasts or as Jenkins, C, J., 
puis it in Kashiram v. Pandu (5), a limit is 


(3) 30 B. 226; 7 Bom. І, Е, 995. 

(4) 41 Ind. Cas. 130; 41 B, 489 at p. 483; 10. Bom, 
І, R. 561. 

(5) 27 B. 1 at p. 17; 4 Bom, L. В, 688. 


plased on permissible proof, so that it besomes 
beyond the power of the person affected to 
lead the evidenee requisite, "and of things 
that do not appear and things that do not 
exist, the reckoning ina Court of Law ig 
the same," per Lord Halsbury in Seaton v, 
Burnard (6). It is only when the doatrine 
of estoppel eame to be regarded as a dootrine 
of changed situations rather than as a rale 
of evidenoe, after Lord Selbourn’s famous 
definition in Otitzens’ Bank of Louisiana v. 
First National Bank of New Orleans (7), 
and applied as a bransh of the substantive 
law that a conflict besame possible between 
estoppel and the general law. The oases 
so far desided in Bombay contained an 
element of frand. The personal liability of 
а minor to repay loans fraudulently obtained 
by a false representation of his age has во 
far not been adjudged by that Court, 
Though the observations of the Oourt are 
couched in general terms, so as to apply 
equally to all forma cf estoppel in pats, whether 
by sondust or by innocent misrepresentation 
not amounting to fraud, and may be eonstrued 
as affirming the personal liability of a frauda- 
lent minor on his contrast, it is possible 
that the Bombay High Court, when sush 
oaees actually ooms up for desision, may be 
induced to re-adjust their viewpoint, so 
as to bring the law of estoppel as applied to 
minors into line with the law administered 
by the English and the other Indian High 
Courts. 

On the other hand the Calentta High Court - 
started its sourss of decisions by ignoring 
the law of estoppel as a rule of evidense 
ара avoiding the minor’s aontract in defer. 
ence to the general law. When the ques. 
tion of an infant’s liability (о repay a loan, 
whioh he had obtained from the plaintiff 
on the sesurity of а mortgage upon a false 
representation made to him that he was of 
age, came up for desision in tha mush debated 
ease of Dhanmull v. Ram Ohunder Ghose (5), 
the Ohief Justise and а Bench of two Judges 
held that no suit to resoyer the money sould 
be maintained against the minor, as there was 


(6) (19С0) А. O. 135 at p. 130; 691, J. Q. В, 409 
82 L T. о 5 Oom, Саз, 198; 16 Т.І, R, 286, M 
(7) (1873) 6 Н.І, 852 at p. 360; 43 L. J. Oh, 269. 
22 W, В. 194, Е BM 
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no obligation binding upon the minor whieh 
could be enforeed upon the sontraet, either 
at law or in equity. And although the minor 
was found to have effested and cleverly воп: 
sosted fraud, it was held that he was nof 
entirely estopped from pleading his minority 
as a defenae to the astion, In this баке it 
had been eonseded in the arguments at the 
Bar and, therefore, did not fall to be deter- 
mined by the Court that if the plea of mino- 
rity was established, the plaintiff would not 
be entitled to a mortgage-dearee, 

This decision, however, was very soon dis- 
tinguished and dissented from. In Saral 
Ohand Miller v. Mohun Bibi (9) in a anit 
by a mortgagee against a minor to resover а 
sum of money secured on a mortgage of 
house property, ‘the mortgagee  havirg 
advaneed the money on the false representa- 
tion by the minor that be was of age, by 
whish representation the mortgages was 
deceived, Jenkins, J., sitting on the Original 
Side of the High Court, gave the plaintiff 
a decree against the mortgaged property, 
soneeiving himself bound by the desision 
in Dhawmmull's case (8) to refuse ө deoree 
against the minor personally. He held (at 
page 383) that the defendant was preoluded 
from relying on his infanoy in answer to the 
plaintiff's prayer for a mortgage deosree, the 
ratio dectdendi being founded on the rule of 


English equity whereby the disability of a ` 


party, whether arising from infanoy or oover- 
ture, sannot be suesessfully used iu defense 
of fraud. This desision was affirmed in 
appeal, the Court of Appeal remarking that 
an infant eannot take advantage of his 
own fraud and that in eases of fraud by 
an infant the protestion whieh the law 
throws around him is taken away (page 392). 
The Court doubted the oorrestness of the 
desision in Dhanmull's case (8) and intimated 
that had the plaintiff filed eross objections 
to there not having been a peraonal dearee 
against the minor, they would not have been 
inelined to give him one, 

Thus though a mortgage by a minor is void 
in law, the Caleutta High Court enforeed the 
mortgage against a minor in the above sase, 
on the ground that the disability of a minor 


eannot be-suecessfully pleaded in defence of | 


(9) 25 0. 871; 2 О. W. N. 201; 13 Ind, Deo, (х, в.) 
1 


fraud. The Court prastisally enforesd the 
dootrine of estoppel against minors though 
nob eo nomine, in case of fraud. The dostrine 
was elaborated by Jenkins, J., in Dhurmo 
Dass Ghose v. Brahmo Dutt (10), where in a 
euit by a minor to aet aside a mortgage to 
secure a loan, which he had obtained from 
the defendant by a false representation as to 
bis age whiob, however, did not deseive the 
defendant's agent, as he was aware of the 
plaintiff's real age, it was held that fraud 
operating to deseive must be found өз в faot 
before defendant вап enforee his mortgage. 
This desision was affirmed by the Court. 
of Appeal in Brohmo Dutt v, Dharmo Das 
Ghose (11), in whioh oasa Maclean, О. J, 
laid down the highly debatable and, for the 
purpose of the ease, entirely unnesessary 
proposition that thera oan bs no estoppel 
against a minor, the term "person" in 
section 115 of the Hvidence Ast applying 
only toa person of full age and competent 
to enter into contrasts, This was the sase 
that went upto the Privy Connoil as Mohori 
Bibee v. Dharmodas Ghose (1) and their 
Lordships finally settled the law to be that 
contrasts by minors were void and not 
merely voidable, But the question whether 
sestion 115, Evidense Act, applies to minora 
was left open, as the statement there relied 
upon was made toa person who knew tha 
real facta and was not misled by the untrue 
statements and sould not, therefore, operate 
as estoppel in any case. 


Since then the sourse of desisions in the 
Caleutta High Оопгь has followed along 
the lines marked ont by Jenkins, J. In 
Surendra Nath Roy v. Krishna Sakht Dasi (12) 
it was held that when а person between 18 
and 21 years of age exesutes a sonveyanes, 
with the knowledge that his minority haa 
been extended by reason of an order under 
sestion 7 of the Guardians and Warde Aot, 
in favour of vendees who are not aware of 
that faot, there isa misrepresentation and 
legal fraud on ‘his part and he ia estopped. 
from taking advantage of his minority to 


(10) 25 O. 616; 2 O. W. N. 830; 18 Ind, Deo, (N. s.) 

б. 

(11) 26 C. 881; 3 О. W. N. 468; 13 Ind, Deo, (н, в.) 
846, 

(12) 9 Ind. Cas, 110; 15 0. W. М. 239; 18 С, 1, J` 
228, 
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show that the conveyanee by him is inopera- 
tive. In Ram Oharan Das v. Joy Ram Majhi 
(13) it was remarked that the proposition 
that there can never be an estoppel against 
an infant was too broadly stated and that 
it requires qualifieation in oases of fraud. 


In Golam Abdin Sarkar v. Hem Ohandra | 


(14), the most resent ease on the subject, 
- tho views of the Calautta High Court on the 
question of estoppel against minors are 
found orystallised. It was а suit brought 
by а minor to have the kabulsyat exeauted 
by him, while he was а minor, declared void. 
It appeared that tho plaintiff's mother bad ob- 


tained a ocertifieate of guardianship in respeot. 


of his person and property and the plaintiff 
was, therefore, a minor until the age of 21 
years; The conveyance was exeouted by 
him whet he had not attained that age 
and was, therefore, void. It had been found 
as a faot that the plaintiff had no knowledge 
thata certificate of guardianship had been 
obtained and tbat his minority had been 
extended. It was argued that the fact that he 
had sold the property as if he was of age 
was representation upon whioh the defend. 
ants had acted and the plaintiff was, tbere- 
fore, estopped. But the Court held that the 
general law of estoppel; as enacted in 
gestion 115, Evidenee Aet, would not apply 
toan infant unless he had practised fraud 
operating to deasive, Aud as the plaintiff 
had not been guilty of fraud but of a mistake 
or an innosent misrepresentation, if at all, 
his kabuliyat was oancelled. 

The question did not come up for decision 
before the High Court at Allahabad till the 
law had been settled by the Caleutta High 
Court in this sense. Ina suit by minors to 
set aside a contrast of sale of immoveable 
property, whioh they had  indaeed the 
purchaser to enter into by a falae and 
fraudulent misrepresentation as to their age, 
and to resover possession of the portion of 
the property sold of whioh the purehasers 
had taken possession, it was held by Banerji, 
J., in Jagar Nath Singh v. Lalta Prasad (15) 
that the sale was void under the ruling of 
the Privy Counoil in Mohort Bibee v. 


0 16 Ind. Oas, 825; 17 О. W. N. 10; 160.1, J. 


ia 32 Ind. Cas. 888; 20 О, W. N, 418 
(15) 1 Ind. Cas, 562; 31A. 21; A. W. М. (1908) 
207; 6 А.І. Je 674. 


16 


Dharmodas Ghose (1) and that the law of 
estoppel cannot be invoked in aid to validate 
tha& whiehis void under the law, but that 
as the minor shall not take advantage of hia 
own fraud and for false representation or 
fraudulent suppression or oconsealment is 
answerable in equity after his majority, vide 
Stikeman v. Dawson (16), the plaintiffs were 
allowed to recover possession from the 
purehasers only on refunding the purehase- 
money. The Court here  exereised the 
disoretion to order restitution under sestion 
41 of the Specifio Relief Aot, I of 1877, whiah 
the Privy Counoil desision in Mohort — Bibeo's 
case (1) still leaves open to the Courts, 
This ваза was distinguished in Kanhai Lal v. 
Babu Lal (17), where in a suit upon foot of a 
promissory note exeouted by the defendant 
while & minor by fraudulently misrepresent- 
ing his age to the plaintiff, 16 was pointed out 
that this was not a case where the minor 
had some into Court seeking equity by 
oalling upon the Court t> exereise its jurisdia: 
tion to sancs] an instrument under seetion 41 of 
the Speoifio Relief Ao’, as in Jagar Nath Singh 
v. Гана Prasad (15), but а onse in whioh the 
plaintiff sued on foot of a promissory note 
made by & minor and it was held that a 
minor in sush a sase should not be estopped 
from pleading his infaney by reason of the 
fact that he was guilty of fraudulent misre- 
presentation. Finally in Radhey Shiam v, 
Bihari Lal (18), ina suit for sale on two 
mortgage-bonds exeeuted by a minor, it was 
held that even on the assumption that the 
minor had made a fraudulent representation 
as to his age, he dannot be made to repay 
money which he had spent merely besause 
he received it under а contrast indused by 
his fraud. The recent decision of the English 
Court of Appeal in Leslie Limited v. Shiell 
(19) was expressly followed in this ease and a 
distinction drawn ав to the position of the 
minor if he had sued as plaintiff, in which 
event his liability to make restitution was 
affirmed, as had been done in Jagar Nath Singh 
Y. Lalta Prasid (15). It is true that in 


(16) (1847) 16 L, J. Ch. 205; 1 De G. & Sm. 90; 
4 Rail, Cas. 585; 11 Jur. 214; 68 И. Е. 984; 75 R. В, 47, 

(17) 8 Ind. Cas. 888; ВА, L. J. 1058. 

8) 48 Ind, Cas. 478; 16 A. L, J. 592; 40 A. 


658 
(19) (1914) 8 K. B. 627; 881,7. K. B, 1146; 111 
L. T. 106; 58 S. J, 463; 80 Т. L. Б. 460, 
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Gaya Frasad v. Sarfaraz Chaudhri (90) the 
minor as plaintiff was allowed unconditionally 
to set aside а mortgage doed execnted by him 
while still a minor wittout repaying ару 
portion of the consideration money he had 
received, but bere there was an expresa 
finding that there was no fraud on the part 
of the minor and the equilies between the 
plaintiff and the defendant being equal, the 
law was allowed to prevail. 

There is no sase direetly bearing on the 
point in the Sind Law Reports, Manilal v. 
Kavasit (21) was a svit on a promissory note 
exeouted by the defendant six months before 
he had attained majority on a fraudulent 
representation made to the plaintiff that 
He was ‘of age. The learned Additional 
Judisial Commissioner held that the question 
of estoppel did not arise ab all, as he воп: 
sidered that after the deeision by the 
Privy Oouneil of Motori Bibee's case (1) the 

` оппа Jay on the plaintiff to prove that there 
was в valid contrast on whish he sould sane 
and as one of (he essential elements of suah 
& contract is tbe majority of tbe coníreeting 
party andas this could’ not be proved, the 
plaintifi’s suit must fail Stristly speaking, 
it is a decision nob on a rule of estoppel but 
on the ineidenee of the onus of procf when 
minority is pleaded. And the authority of 
the deaisians evan asa guide to the incidence 
of onus has been shaken by the observations 
of the Divisional Beneh in Sobhanmal v. 
Bachal (22),. where it was held, following 
Virupakshappa v. Shidagpa (23), that it is for 
the party that pleads minority to make cut 
his сазе before the adverse party oan be re- 
quired to rebut it, 


The Madras High Court, so far as I am 
aware, bas not pronounced on the question 
now under eorsideration. There is, however, 
a dictum in Krishnan Ohetty v. Vellaichami 
Thevan (24) whish is important, aa illustrating 
the distinotion between the position of the 
minor as plaictiff and the minor as defend. 
ant. It was = suit on two hypotbesation 
bonds executed by a miror. The Court held 
that the plaintiff was not wilfally kept in 


29 Ind. Cas, 972. 

(21) 9 Ind. Cas. 124; 4 S L. R. 250, 

(22) 34 Ind. Cas 890; 9 S, L. В. 214. 

(28) 26 B. 109 at p. 116; 3 Bom L В. 565. 

(24) 12 Ind, Cas. 56°; 21 M. L.J, 1077; 10 M, L. 
Т, 885; (1911) 2 М, W. N, «01; 97 M. 28, 
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ignorance of the defendant’s minority and 
there can be no estoppel when the person 
conserned xnows the truth. Farther the 
Court held that the want of authority by a 
de facto guardian isa gocd defense toa suit 
brought by а mortgageo to enforee his mort- 
gage against a minor, though if the positions 
were reversed and the minor was suing to set 
aside the mortgage, a Court might equitably ` 
decline to grant relief until the plaintiff 
compensated the mortgagee to the extent to 
whioh he had benefited by the money ad- 
vanaed on the mortgage. 

I sbail now turn (о the English eases on 
whish the learned Judge of the lower Appel: 
late Court seems to have based his decision. 
It ir, however, necessary to remark by way of 
caution, as was done by Krishnaswamy Aiyar, 
J, in Марон Narayana v. Logalinga Ohetty 
(25), that the English Law doss not always 
afford a.safe guide to the ascertainment of the 
law in India. The reason ia that the Infants 
Relief Act let untouched transaations benefi. 
oial to a minor and contrasts for necessaries, 
which are binding on the infant as fully as 
if he had aitained the age of twenty-one 
(cide Simpeon on the Law of Infants at раве, 
4). In India, on the other hand, all sush son- 
tracts would now be held void under seotion 
11 of the Indian Contract Act, IX of 18572, . 
andan infant would not he held liable even 
for recestariss end no demand in respeot, 
thereof would be enforseable against him 
by law, though a statutory claim is created , 
against his property by section 68 of the Aet, | 
Mohori Bibee v. Dharn odas Ghose (1). But tbe 
decision in Leslie Limited v. Shiell (19) was 
referred to with approval by the Privy Coun. 
silin Makoned Syedol Arifin v. Yeoh Oot Gark , 
(26), ard itis necessary to determine what is | 
the exact prireiple laid down by that decision 
and how far it is applicable to the fasts of the 
present case. : . 

The ease of Unity Joint Steek Mutual Bank» | 
ing Asscctation, Ex parte, hing. In re (27) had | 
long been relied on in Englard es an anthority 
that в mortgage granted by an infant to seoure 


(25) 4Ind. Cas, 388; 19 M. І. J. 759; 7 M. L. T. 
238; 83 M. 812. : 

(£6) 39 Ind. Cas. 401; (1916) 2 A. OC. 575 at p. 
582; 86 L. J. Р, С. 15; 115 Т, Т. 674; 82 T. L. В. 678; 
210 W. №. 257; (1917, M. W. N. 162; 19 ‘Bom, L, R, 
157; 43 1. A 256 (Р.О), 

(27) (158) 8 De б, & J. 68; 27 L. :J. Bk. 83; 


а Jur 'x. 8) 1257; 6 W. „М, 640; 121 E. R. 26,44 E, 


К 1197. 


Vol. хи] 


a loan would be void on the prineiple of a 
fraudulent misrepresentation by him that be 
was of full age, That вазе was followed as 
late as 1913 in Stocks v. Wilson (28), whioh waa 
an notion by plaintiff to resover, by way of 
equitable relief, the reasonable value of furni. 
ture and effesta (not nesessaries) which plaint- 
iff had sold to the defendant, a minor, who 
had fraudulently represented that he was of 
full age ond who afterwards disposed of a 
' portion of them for value, Гавр, J, in ad. 
judging the defendants pereonal liability to 
pay £30, part of the sale.proeeeda, said: "For 
the more complete protection of the infant tbe 
law prevents the other contracting party not 
only from suing on theeontract but also from 
suing for damages, if tho fraud is acnnested 
with and forms the inducsment to the con. 
trast, Nor is the infant estopped from 
proving the {rue faote, which again, if sush an 
estoppel were permitted, would deprive the 
infant of the prctestion necessary for his 
security. What the Cours of Equity has 
done in eases of this kind is to prevent the 
infant from retaining the benefit of what he 
has obtained by resson of his frand... If the 
infant has oblained property by fraud, ho can 
restore it; if he has obtained money, he san 
be compelled to refund ib............... 

The question ваше up finally for decision 
before the Court of Appeal in Lesl/e Limited 
v. Shiell (19). It was an action to гевотег 
the amount of advanoes from the defendant, an 
infant who, by fraudulently representing that 
he was of full age, induced the plaintiff to 
lend him two sums of £200 each, The de- 
fendant pleaded infenoy, The Court of 
Appeal, in disallowing the plainliffs slaim, 
said that the sause of action was in substance 
ex coniraciu, that the plea of infancy was a 
good answer to the claim and that the de- 
fendant was under no equitable liability to 
the plaintiff. Lord Sumner in his judgment 
sited with approval that portion of Lush J.'s 
judgment in Stocks v Wilson (28) which І 
have quoted, except tha proposition that “if 
the infant had obtained money by fraud he 
ean be compelled to refund it," whioh he 
said is open to challenge, 


After an elaborate review of the authori» 
ties Lord Sumner same to the sonelusion 


(88) (1913) 2 K. B. 235; 82 L, J. К В, 598; 
108 D. T. 834 20 Manson 129; 29 T, І, В, 952, 
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that when an infant obtains an advantage 
by falsely stating himself to be of full age, 
equity requires him to restore his ill gotten 
gaing,.,..,......bué restitution stopped where 
repayment Бөйап..................уоц take the 
property to pay the debt." ‘Kennedy, L J., 
and  Lawrenoe, J., delivered eoneurring 
judgments and in the judgment cf the 
last mentioned Lord Justice there is the 
following significant passage: ‘There are, 
no doubt, many sages in whieh equity will 
give relief against frauds perpetrated by 
infants, Wherever the infant requires as a 
plaintiff the assistance of any Court, it will be 
refuged, untilhe has made good his fraudu- 
lent representation. Wherever the infant is 
still in possession of any property whioh he 
has obtained by his fraud, he will be made to 
restore itto its former owner, But I think 
that it is insorrest to say that he ean be made 
to rapay money which he has spent, merely 
bessuse he reseiyed it under а sontrast 
induaed by his fraud." 

It may be that if the defendant Lunidomal 
sues the plaintiff for the re-payment of the 
money lent on the mortgage in an English 
Court, the Court, following the desision in 
Leslie Limited v. Shiell (19), will refuse to 
desreethe claim against him by a judgment 
purely zz personam, The desision goes па 
further than this. Here it is the plaintiff who 
gooka the assistance of the Court in the exer- 
eire of ita equitable jurisdistion to have hia 
morbgage-bond set aside, and in such а ease, 
in tha words of Liawrenes, J., above sited, the 
assistance of tha Court will be refused to him 
until he has made good his fraudulent repre- 
sentation, What is meant by making him 
representation good is, of eourse, a dostrire 
familiar to COhaneery Lawyers. 16 means 
that when a representation is not operative 
as part of a contract ог by way of estoppel 
or as amounting to an actionable wrong, it 
may stillin oertain oireumatansces be the legal 
duty of tha person making it to see that it ia 
borne ous or make compensation for its not 
being borne out (Pollosk on Contraots, 8th 
Edition, 558), 

An examination of the authorities leads me, 
therefore, to the eonelusion that the present 
suit by a minor to set aside unconditionally 
his mortgage deed on the ground of his 
minority, his mortgage having been granted 
to secure & loan obtained by a fraud practised 
on the mortgagee, should be dismissed on the’ 


944 


INDIAN OASIS. 


[1991 


LUSTDOM4L KHILOOMAL V. GHANUZAL JAMNADAS. 


вопваггепё authority of all the Indian as well 
as the English Courts, the Bombay High 
Оопгё resting its desision on estoppel as a 
rule of evidence, pure and simple, the Caloutta 
High Court on the doctrine of a qualified 
estoppel against-a minor limited to oases of 
fraud and the Allahabad High Court and the 
English Courts on the ground that an 
infant shall not take advantage of his own 
fraud. ` З 
The result, іп my opinion, ів that the deoree 
of. the lower Appellate Court should be revers- 
ed and tbe decree of the Subordinate Judge 
restored and plaintiff’s suit against defend. 
aiit Lunidomal dismissed with ooste through- 
out, 
^. Kixecap, J, O,—The fecta of this appeal 
are very simple and are shortly as follows :— 
The plaintiff was born on 17th January 
1897. On the 5th February 1414 he executed 
a mortgage-deed in favour of of8 Luni- 
domal -for Rs. 700. Both the lower 
Courts have held that the plaintiff indueed 
Lunidomal to advanas bim the money on bis 
own false and fraudulent representation that 
Һе, the minor, was at the time of the mort. 
gàge-deed of full age. The plaintiff brought 
the present suit fora declaration that. the 
mortgage.deed was void. The Joint Sub- 
Judge of Shikarpur on 25th November 
1914 held that the plaintiff was estopped 
from pleading minority and dismissed 
"the suit, The plaintiff appealed to the 
Distrist Court, On 5th August the learned 
Distriot Judge deoreed eaneellation of the 
mortgage. bond, on the ground that the oon- 
traet wha void ab initio and that, therefore, 
estoppel sonld not be pleaded. i 
Agaibst this decision Lunidomal has filed 
the presént appeal, and the only question in 
it is whether& minor oan be estopped from 
pleading minority when, as in this ease, he 
has indueed the other party, by faleely and 
fraudulently misrepresenting himself {о be 
. of age, to enter into a eontract. The ques» 
tion is one of great diffioulty and has been 


the: eausa of conflicting desisions in the 


several High Courts, The Bombay High 
Court has consistently held that a minor oan 
be estopped from pleading minority. The 
first ease ів that of Ganesh Lala v. Вари (2). 
Therein Jardine,J., в Judge of great eminense, 
observed — 

“It has been contended by Mr. Manekshoh 
that the rule of estoppel cannot be applied 


to a plaintiff asking to reseind a trana» 
action knowingly entered into by him when 
an infant, even though he may have made 
statements untrne in faot, The exeeption of 
an infant ja not made in seetion 115 of the 
Evidenco Aot." f 

The seoond case. was that of Bhanaji Raojt 
v.Joseph DeBrito(3), where the Distriot Judge;: 
in view of the eonflisting rulings of the Bom- 
bay and Csloutta High Courts, referred this — 
question under seation 617, Civil Prooedure 
Code (XIV of 1882), to tbe Bombay High 
Court, Jenkins, О, J.’sruling on the reference 
was as follows: 

“We think that the learned Judge was 
not entitled tọ make the reference in this sase, 
as the point on whieh he professes to entertain 
a reasonable doubt is completely sovered by 
Ganesh Lala v. Вари (2). 

The third ease ів the resent one of Dada- 
sahib Dasrathrao v, Bat Nahani (4). Therein 
Beaman, J., ob:erved: 

“ Batoppel із &law of allegation and proof 
and if we are right in our interpretation of 
section 115, then the defendant No. 2, being 
a person within the oontemplation of that 
gesticn and having by direst declaration inten- 
tionally s&used the plaintiff: to believe that 
he was a major, is presluded absolutely from 
denying the truth of that assertion, that is 
to say, he might not plead—muoh less 
prove—that at the time the eonveyance was 
executed, he was in fast a minor. The point 
is not, as reems too often to be assumed, what 
would be the effeet проп sush a transaction 
of minority ав a faet, but it is this, that 
if the law of estoppel be correstly and 
strictly enforoed, the Oourt is not to know 
that the defendant No. 2 was in faot в 
minor at all, The whole trial musat proceed 
upon the footing of that being true which 
he represented and oaused the plaintiff 
to believe to be true, vz, that he was а 
major.” ` 

Now if the above be а sorrest exposition 
of the law, the plaintiff in the suit before 
us has no ease. He asks us to set aside. 
his mortgage deed. In that mortgage. 
deed he has deseribed himself as à major. 
By his false statement to the defendant 
the plaintiff intentionally oansed the 
defendant to believe that the plaintiff was 
truly a major. Under section 115, Indian 
Evidence Aot, therefore, the plaintiff is not 
allowed to deny that he. was & major at 
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the date of the exeoution of the mortgage- 
deed. Two propositions, however, have from 
time to time been advaneed by Judges who 
wished to relieve minors from the effest of 
their own misrepresentation. The first was 
that seetion 115, Evidence Aot, did not 
apply to minors, The sesond was that 
estoppel sould not apply and sontracts were 
void ab initio, 

The first proposition was laid down by the 
Calentta High Court in Brohmo Dutt v. Dhar- 
mo Das Ghose (11). In the judgment of 
Maslean, O, J., will be found the following 
passage :— х 

Then itissontended that under sestion 
115 of the Evidenee Aot the plaintiff, though 
в minor at the time, is estopped from saying 
that hedid not make the ‘representation in 
question, In my opinion this seation has no 
application to the case of a minor......... The 
term person’ in  seotion 115 is amply 
satisfied by holding it to apply to one who is 
of full age and eompetent to enter into s 
contrast and I oannot bring myself to 
think that it вопа have been the inten. 
tion of the Legislature, by sush a general 
expression, to institute sueh a grave 
shange in the law of estoppel in relation 
to minors." This proposition, however, has 
been in my opinion justly doubted in 
Heator, Js judgment in  Dadasihib 
Des athrao v. Bot Nahani (4) ;— 

Seolion 115 of the Indian Bvidenee 
Aat must, in my opinion, apply unless the 
word person’ oesurring in that seation is 
eonsirued in some limited way so as to exelude 
minors, There is nothing in the sestion 
їв. 17 whieh suggests that there should be 
any limitation put upon the meaning of 
the word ‘person’ and when we turn to 
seobion 118 a little further on, we find 
thera the word ‘person’ is used in its ordinary 
som rehensive sense, So it is again in 
‚ “Baotion 122,” + 

І might add that the word 
person sours twise іп  seetion 115, 

When one person has by his deslaratior, 
ast or omission, intentionally oaused or 
permitted another person, oto Now if 
the former word ‘person’ does not inelude 
a minor, if san be hardly eontended that 
‘the latter word does, Yet to hold this 
view migat forse a Court to hold that 
a minor, not being inoluded in the second 
i person, saannot plead estoppel againstanadult, 


. differ from him, to depart from it, 


the English 


‘for Indian Judges. 


The second proposition із that “a son- 
trast with a minor ia void and that the 
law of  estopp:l cannot apply," That a 
contrast with a minor is void eannot be 
doubted after the Privy  Couneil deoision 
in -Mohort Bibee v. Dharmodas Ghose (i). 
Bat their Lordships therein expessly rə- 
frained from deeidiog whether the law of 
estcppel applied to infants, 

Leggatt, Aotg. J. O., examined this question 
carefully in the ease of Manilal v. Каров 
(21). The learned Judge's view was ex- 
pressed in the following words :;—~ 

"When а plaintiff sues on a oontraot, 
he must, in the first instanse, prove to the 
satisfaotion of the Court thet there does 
exist aeontrast upon whieh he san sue,” 

Had this been the rnling of a High 
Court Benah, we should have been bound 
by it. But as it was the decision of a 
‘Single Judge, we are at liberty, if we 
With 
all deferenee to the learned Additional 
Judieial Commissioner, I think that he is 
fully answered by the reasoning cf 
Beaman, J., already quoted. Where a plaint- 
iff sues a minor defendant, he wonld sue 
on the-sontrast. It that sontraet showed 
on its faee that the defendant was a 
major, the Court sould asaept it as valid, 
It would then be for the defendant to 
show that it was not valid bnt void be» 
eause of his minority. Bat if he had in. 
tentionally indused the plaintiff to en‘er 
into the eontract by a wilfully false stale- 
ment as to his age, the Court would not 
allow him even to plead that he was a 
minor. If he sould not plead minority, 
the Court would be bound to hold that 
he was a major at the time ofthe aon» 
traet and that it was valid and not 
void, 

In the sourse of his exhaustive judg- 
ment my learned brother has examined 
eases. It is, therefore, not 
necessary for me to do во, especially as 
English sases are not always a safe guide 
I prefer to base my 
deeision on the reasons of Beaman, J., in 
Dadasahib Dasrathrao v. Bat Nahant (А) 
and to hold that the plaintiff, being 
estopped from proving his minority, sannot 
obtain the desired deslaration that the 
mortgage-deed із void. І would allow 
the appeal and dismiss the plaintiff's suit 
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against defendant Lunidomal with 
throughout. 
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Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Firsy Оху, Appear No. 25 ов 1918, 
February 17, 1921, 
Present:— Ме. Hallifaz, A. J. O., and 
Mr. Prideaux, A, J, C. 
MURLIDAS ax» OLHERS —DegFzNDANTA— 
APPELLANTS 
versua 
HARIDAS AND orages— PLAINTIFF3— 


' RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 18, 49— 
Gift or transfer of sir land, unregistered, effect of— 
Will, registration of, optional— Will, registered, effect 
of—O. P. Tenancy Act (XI of 1898), s. 4^, appli- 
cability of——Hindu Law-—Alienation, restrictions upon 
—Éeparation—Proof, nature of. 


A deed of gift or transfer of sir land without 
reservation of occupancy rights and of other prop- 
erty as well would be wholly inoperative and 
wholly inadmissible in evidence only by reason of 
the provisions of section 49 of the Registration 
Act, which apply only to documents of which 
registration ig compulsory under section 17 of the 
same Act and do not forbid the operation or 
admissibility in evidence of documents of which 
registration is optional. A Will, therefore, the re- 
gistration of whioh is optional under section 18 of 
the Registration Act and which has been properly 
proved, can operate in respect of all property 
mentioned in it which the testator was legally 
competent to devise, even if it was illegally re- 
gistered. |р, 247, col. 2.] 

The registration of a Willis conclusive evidence 
of the fact that, at any rate, at the time of the 
registration the testator was in his senses and 
mentally competent to make a Will and that he 
did then affirm thatthe contents of the document 
were his intentions as to the disposal of his pro- 
perty after his death. (p. 248, col. 1.] 

Section 45 of the Central Provinces Tenancy Act 
has no possible application to a case of devolution by 

. death and, therefore, sub-section (3) of that section 
‘does ‘not forbid the registration of a Will by which 
sir land is bequeathed, [p. 247, col. 2.] 

Section 45 of the Central Provinces Tenancy Act 
does not take away the proprietor's right to alienate 
the cultivating rights in his sir land. It merely lays 
down a condition which must precede the exercise 
of that right inter vivos [р 248, zol. 1.] 

Under the Hindu Law a Hindu can alienate the 
full onltivating and proprietary rights in his sir 
land without any sanction at all. The restriction 
on the power of transfer is imposed only by the 
O. P. Tenancy Act and .not by the Hindu Law, 

[p. 248, col, 1,] 


INDIAN OASDBS. 


= (1921 


Ín order to establish separation of the members 
of а Hindu family, all that it is necessary to prove 
is that the members have separated, and are 
separate, and not that they did separate on a 
particular occasion. [p. 249, col, 1.] : 

Appeal against a desres of the Additional 
Dietriab Judge, Hoshangabad, dated the 3lat 
January 1918, in Civil Suit No, 14 of 1915, 

Mr, Jf, Gupta, for the Appellants. 

Mr, N. G. Sarkar, R, В, for the Respond. 
ents, 

JUDGMUINT,— The first defendant, Devi- 
das, and the first plaintiff, Jairamdas, are 
both dead, The former is represented as an 
appellant by his two younger sons, Gopidas 
and Bajrangdaa, half brothers of the sesond 
defendant, Murlidas, and the rights of the 
latter ава respondent have vested in the 
remaining six plaintiffa, his вора and grand. 
sons. Some of the pleas taken in appeal and 
in the oross-objestion have been expressly 
abandoned. Ths remainder may be oon- 
siesly but completly stated a3 follows. The 
defendants in their appeal urge :— 


(1) that the Will is not invalid for the 
reasons stated in the judgment of 
the lower Court, 

(2) that the Will is not inoperative in 
reapest of the oesupaney righia in 
the sir land, 

(3) that Murlidas himself built the houses 
in Sarra, separately from hia father, 
Devidas, and ie, therefcre, owner of 
them, 


Two more questions for desision are raised 
by the plaintiffs, «ho eontend in their eross- 
objeation :—— 

(4) that there never was any separation 
between Dharamdas and Jairamdas, 
the deed cf release (Exbibit I D.1) 
end the deed of gift (Exhibit I. D. 
257) being forgeries and the rest of 
the dceumentary and oral evidenas 
being insufficient to prove separa. 
tion, 

(5) that the Will propounded by the de- 
fendants (Exhibit ID.15 ) was 
sigred by Dharamdas, bnt he was 
net cf sound disposing mind atthe 
time and did not know what he was 
doing, or at the most only knew 

.that he: was signing romething 
without knowing what it was. 

The very earefol and thorough judg- 
ment of the learned Additional Distriet Judge 
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is blemished by two very obvious mistakes. 
One, however, has not led to а wrong souslu- 
sion. The diseussion in paragraph 16 of the 
judgment proceeds on the assumption that the 
deed exeoeuted by Jairamdas оп 4th August 
1868 (Exhibit I-D 1) ів merely a relinquish. 
ment of his share in the proprietary interest in 
Pali, without any mention of his retention in 
severalty of the 32 soros of home farmland 
free of rent, and that this is mentioned for 
the first time in the deed of gift (Exhibit 
ID 207) exeeuted -in favour of Jairamdas 
twenty days later by Dharamdas as sole pro» 
prietor of the village. The firat of these 
dosuments recites that in lien of hia share 
iu the whole village Jairamdas assepts two 
fields, one of 18 &eres and the other of 14% 
asres, assessed at Ra. 40-10-0, as his own 
separate rent-free property and mentions af 
the end that Dharamdes has no longer any 
rights in that land and Jairamdas has 
no longer any proprietary right in the 
village, in whioh the profit or loss is the 
eoneern of Dharamdaa alone. [iis alear that 
the deed of gift (Exhibit I.D.207) ів merely 
the confirmation or osunterpart of this, The 
two doeumentr, or indeed the first by itself, 
if duly proved, wonld very satisfactorily 
establish a complete and, what is more, a 
pertestly fair partition of the family pro- 
perty between the two half-brothera, Pali 
village was the only property there was for 
division. The proprie‘ary interest had prasti- 
cally no pesuniary value as the rental assets 
were the same as the revenue payable. Of 
the home farm, the only sourse of income, 
Jairamdas got 321 acres ine ceompaot blook 
rent free, and Dharamdas got half as muah 
again, but he paid the assassed rent ор it 
and also had to pay Rs. 40.10.0 for what 
went to Jairamdas. 

The other mistake is in 
the registration of the Will. 
in paragraph 27 of the lesrned Judge's 
jadgmentisthis, A Hindu ean give away by 
Will only what he can alienate enter vivos. 
The Will gives away the proprietary rights 
in a village, inolading the oultivating rights in 
the sir land, and those oultivating rights 
eannob bs alienated by any proprietor with- 
out the sanetion of a Revenue Offiser, Regis 
tration of the desament was, therefore, 
forbidden by seotion 45 (3) of the Tenaney 
Aat, and the registration aatually obtained 
was а nullity, so that the dosument must be 


respeot of 
The reasoning 
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aonsiderad as not duly registered and, there- 
fore, inoperative and inadmissible in 
evidense. 1f the learnsd Judge had 
referred to the Registration Act instead 
of trusting entirely to his memory, he would 
have seen the fallaey in this. A deed of 
gift or transfer of str land without reserva- 
tion of oesupanay rights and of other pro- 
perty as well would be wholly inoperative 
and wholly inadmissible in evidense only 
by reason of the provisions of section 49 of the 
Registration Act, whish apply only to doon- 
ments of whish ragistration ig sompulsory 
under sestion 17 of the same Aot. They 
do nob forbid the operation or admissibility 
in evidenos of documents of whioh ragiatra- 
tion is optional under sestion 18, anda Will 
is'su3h a dooument, Provided, therefore, that 
the Will has bean properly proved, a matter 


‘whish will be disoussed la'er, it can operate 


in respeot of all property mentioned in it 
whioh tha testator was legally oompatent to 
devise, even if it was illegally registered, 
In addition to this, as will ba shown later, 
sostion 45 of the Tenansy Ast has no pos- 
sible applieation fo а sase of devolution by 
death, and, therefore, snb-seation (3) of that 
section does not forbid the rezistration of a 
Will by whieh siz land is bequeathed. . 

le will bs esnvanient to take noxt the 
question of the dug exaaution of the Will, 
or rather the question whether the dosumant 
produced ia а sorress statemans of the wishes 
and intentions of Dharandas in regard to 
the disposal of his property after his death. 
For the respondents it is aontendad that the 
oral evidense does nob show that he under- 
stood the enntents of tha dosament ani was 
sonseions of what he was doing when he 
signed it, but proves on the sontrary that he 
was unaonseious at the tima and that his 
hand was guidad to make the signatara. It 
is nof, howevar, necessary to examine the 
evidenss on this point. After the dosumant 
was signed it was presented for registration 
by Dharamdas, whether on tho sama day or 
ten or eleven days later, and Dharamdas 
then admitted to the Rogistring Offier that 
it oorrestly represanted his testamentary in- 
tentions, This regist:ation, as laid do vn 
by the the Privy Counsil in G:ngamoy: Debt 
v. Trotluckhya Nath Ohowdkry (1), is eonoln- 

(1) 880. 687; 8 O. L. J, 849 (P.0.); 10 С. W.N. 


599; 8 Bom. L. В. 875; 1 M. L. T. 18" 16 M. L J, 
161; 88 I. A. 60, | 
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sive evidenae that, at the time of registration 
at least, Dharamdas was in his senses and 
‘mentally sompetent фо make a Will and that 
he did then affirm that the eontenta of the 
doeument now produced ая his Will were 
his intentions as to the disposal of his pro- 
perty after his death, The Will, therefore, is 
perfeatly valid in respest of all the property 
mentioned in it over whioh Dharamdas had 
a power of disposal. — 


Whether a malguear has a power of 
disposal by Will over the oseupansy rights 
in his str land is a question whioh probably 
is now raised for the first time. The argu: 
ment put forward for the plaintiffs is that 
aosepted by the learned Judge of the lower 
Court in considering the matter of registra» 
tion. It is this. A Hindu ean devise by 
"Wil only what he oan alienate by gift or 
otherwise inter огоз, Under seation 45 (1) 
of the Tenaney Act he oannot make a gift 
of his sir land with the оввпрапву rights in it 
exeopt with the previous sanotion of the pro- 
per Revenue Ofiser, He cannot, therefore, 
give it away by Will exoept with that eane- 
tion. The fallaey lies in the omission of the 
words "under the Hindu Law” atthe end 
of the statement that а Hindu ean devise by 
Will only what he oan alienate tater vivos, 
Under the Hindu Law he oan alienate the full 
sultivating and proprietary rights in his sir 
land without any sanstion at all. | See pages 
553, 555 and 568 of Mayne’s Hindu Law (8th 
Edition). ] The restristion on the power of 
transfer is imposed only by the Tenansy Aot, 

‘and not by the Hindu Law. Even so sestion 
45 of the Терапву Aet does not take away 
the proprietor' 8 right to alienate the oultivat. 
ing rights in his sir land, It merely lays down 
a sondition whieh must preeede the exereise 
of that right inter victos, The rest of the 
immoveable property mentioned in the Will 
is of a value sonsiderably over Rs. 100, and 
inter vitos Dharamdas sould not make a gift 
of it exeept by & written, attested and regis. 
tered doeument, But being a Hindu, he 
sould assuredly give it all away in bis Will 
‘without either writing or attestation or regis. 
tration, and there is no more reason for hold. 
ing that he "must obtain the Revenue 
Offiser’s sanetion before he sould dispose 
of the ossupansy rights in his str land by 
Will than for holding that the Will eould 
not affest the rest of his immoveable prop. 
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erty unless it were in writing and attested 


‘and registered. 


It is of sourse manifest.that section 45 
of the Tenansy Aot was never meant to apply, 
and never'conld possibly apply, direstly toa case 
of develution by death, The pertinent words 
of the gestion are: —" Nothwithstanding any 
agreement to the eontrary and save where 
sanetion has been given ‘under sub- seetion 
(2), a proprietor who, after the sommense- 
ment of this Act, temporarily or permanently 
loses (whether under deeree or order of & 
Civil Court or a Revenue Officer or otherwise) 
or transfers hia right to оввору str land as 
а proprietor, shall at the date of suoh loss 
or transfer besome an oseupancy tenant of 
that str land,” There is no question of 
transfer, as no transfer takes place till 
after the loss by death, and if by any streteh- 
ing of the words or any use or abuse of 
analogies we endeavour to apply these pro- 
visions to a loss of the proprietary: right by 
tho death of the owner, we are at once fased 
‘with the question of who is to be the oseupansy 
tenant, The dead man certainly sannot, and 
there seems no more reason for putting in 
his heirthan his legatee in his place. The 
‘suggestion that the heir should get it bee&use 
he must inherit the cseupansy right: under 
seotion 46 (1) of the Aet, as that right 
existed in the deosased owner alongside his 
proprietary right, will not bear. examination. 
‘The enltivating right in sir land whieh goes 
with the proprietary right is not the un- 
transferable right of an cseupaney tenant. 
bat something more, and the right which 
eannot be transferred but san only be in- 
‘herited under sestion 46 was neyer held by 
the deceased proprietor. He held the larger 
transferable right till the moment of his 
death and thereafter held no right at all, 
.Generally, on this question it may be ‘said 
that it raust be within the experienee of 
every Judge in India that villega shares 
are frequently bequeathed and pass with the 
foll str rights on the death of the testator, 
though sanetion has never yet been obtained. 
Indeed if westion 45 (1) sould apply at all 
to a devolution, it i» hard to see how. even 
the heirs of an intestate proprietor sould 
inherit anything more than the proprietary 
right in the sir or how str land sould ever 
retain its sharaster as sir land beyond the life. 
time of one holder, The insonvanienos, indeed 
the inposaibility, of applying to a daad man 
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provisions of the law whieh are applieable 
only to the living was pointed out by their 
Lordships of the Privy Ооппві] in Debt Bathsh 
Singh v. Habib Skah (2) and ів illustrated by 
this effort to apply these provisions in that 
manner, 

‘We воша now to the question of 
jointness or separation. This suit was 
obviously instituted, like so many more, 
under the influense of the popular delusion 
as to the meaning of the maxim that a 
Hindu family is to be presumed to be 
joint until the aontrary is proved. There 
is a very widespread belief, by no means 
confined to laymen, that this means that 
Hindu deseendants of а eommon anoestor 
are to be presumed to be joint unless the 
astual making of a partition between their 
ancestors or themselves вап be proved by 
direst — evidenee. All that it is really 
певеввагу to prove is that they have separated 
ard are separate, not that they did separate 
on а partienlar oesasion, Here, however, 
there is eonvinoipg  evidenoe both that 
Dharamdas and  Jair&mdas did separate 
so long ago as Angust 1868 and also that 
they have been separate ever sinse up 
to the death of Dharamdas in 1914. The 
pro: f `of the aot of separation with the 
meking of а partition lies in the two 
dosuments .mentioned in paragraph 2 of 
this judgment. The plaintiffs have even in 
this Court persisted in their futile and 
false denial of the genuineness of these 
two doeuments (Exhibits I-D.1 and I.D- 
207) and in tle intensely improbable sugges- 
tiou that Dbharamdas forged them both 
and had them both registered in 1868 but 
said nothing to anybody about them, so 
as to be able to say at any time that he 
was separate from Jairamdas or joint with 
him, as might best suit hia sonveniense. 
The registration is the best answer to the 
somewhat puerile suggestion of  searesy, 
and the faot that the first dooument whioh 
is called a deed of release was presented 
for regiatration by Jairam himself is a 
very ‘complete answer to the whole ease 
set up by tbe plaintiffs in respect of these 
doeumente, whieh ucdoubtedly evidense a 


(2) 19 Ind. Cas. 52°; 35 A. 881; 17 C. W. N. 
829; 11A. L. J. 626: 18 О, І. J. 9; 15 Bom. L. 
R. 640; 14 M. L, Т, 33, (1913) M. W. №, 566; 25 
М. L. J. 148; 16 O. О. 194; 40 I. А, 161 (P. C.). 


INDIAN OABSB, 


249 


separation and a partition of the family 
property between Dharamdas and Jairamdas. 
This evidenee of the making of the parti- 
tion is eonfirmed, though seonfirmation is 
hardly required, by the entries made at 
the following Settlement of 1892.93, In 
the papers of that Settlement Dharamdas 
is shown as sole proprietor of the village 
and Jairamdas as proprietor rent free as 
against the malguear of the two plots 
mentioned in Exhibit 1.0.1 "in lieu of hia 
share” (malik makbuza muofidar malguear 
ba ewat hissa), 

Bot there is further a 
quantity of ovidense, all of sonvinoing 
quality, that Dbaramdas and Jairamdaa 
have been separate in every respeot for 
the last fifty years. That they have lived 
separately aud been ‘actually separate in 
every respect exespt the ownership of 
their property is admitted by the plaint- 
iffa, As to the property, we have first of 
all no less than 160 bonds exesuted in 
favour of Dharamdas in whieh not only 
is the name of Jairamdás not sssosiated 
with his, but that of Devidas is. Among 
a number of deerees, sale-deeda and mort. 
gages that have been filed, the plaintiffs 
ean point to two only or rather to one and 
в pair as supporting their ease, and they 
utterly fail to do so. Of the  Baikheri 
mortgage for Re. 5,500 (Exhibit P.4) the 
consideration came from Dharamdas and 
Devidas, and the amount due was realised 
by Dharamdas and Jairamdas in 1909, On 
the other hand the consideration of Rs. 2,796 
of the Devi Bari. mortgage of 1908 (Ex. 
hibit P.5) sud tbe Кһаігі mortgage of 
1509 (Exhibit P.10) was advaneed by 
Dharamdas and Jairamdas equally but 
Dharamdas alone took the whole repayment. 
These two transastions were obviously set 
off one against the other, and the plaint. 
iffs!' doeumentary evidence of jointness is 
redueed to one transaction of what need 
be no more than a‘ partnership for the 
oseasion forty years after the separation, 
But one of the strongest items of the evidense 
of the state of separation between the two 
half-brothers, of whish the whole is strong, 
is the deed of gift of most of the im. 
moveable property of Dharamdas (Exhibit 
Ір 154) exesnted by him in 1505 in 
favour of Devidas, This recites the history 
of his own separate acquisition of the prop. 
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erty, his separation from Jairnmdas and 
his relations with Devidas, and it is 
attested by Jairamdas and his two воле, 
Haridas and Marndes, and no less than nine 
others, of whom at least four ara near 
relatives of both parties and one is the 
Patwari., It is very clearly established that 
Jairamdas and his sons signed this дови. 
ment with full kuowledga of its eontents 
and in token as muoh of their assent to 
it as of mere attestation of exeontion, Tha$ 
Dharamdas and Jairamdas separated in 1858 
and have been separate ever sino» then 
is & matter that is beyond tho faintest shadow 
of a doubt, 


The only question remaining for 
desision is that of the bonuses in Sra. 
There are three houses in that village 


mentioned in tbe plaint as No. 4, No. 5 
and No.6. OF these the learned Additional 
Diatrieé Judge has found that No. 4 only 
is insluded in the deed of gift of 1905 
in favour of Devidas (Exhibit I.D.154), 
He writes: "Dharamdas gifted two houses 
in Mauza Pali, two in Ghogci Matta and two 
in Sarra," The body of the doenment 
speaks of "six houses as detailed below," 
and а scheduls. appended shows the dimen- 
sions and boundaries of two honses in 
Pali, only one in Gbozri Matta and three 
“in атга. Of the three in Sarra one ie, 
as bas been held, identifiable with No. 4 
in the plaint and another is apparently 
Ne, 6. In both dosuments the house is 
shown as bonnded onthe north and south 
by a road, and on the west by the house 
of Jairam Bairagi, presumably the first 
plaintiff. In tbe plaint the eastern boundary 
is shown as “the double storied house,” 
presumably No. 4, and in the deed of rift 
as a road, It is highly probable that tlere 
is а road batween the two honses, and 
that the third house mentioned in the 
sohedulo aitashed to the deed of gfi ia 
the same аз thet oalled No. 6 in tha 
plaint. It should bə mentioned that the 
dimensions of this Һопзе are noi stated in 
the deed of gift, А 

It is by по’ mean: oertain that house 
No.5 is not the third house mentionad in 
the deed of gift. The rough рап there 
given seems to indicate that all the three 
honses are slose together and  praotieally 
one house. It has never been.asuggested 
that either Dharamdgs or Murlidas ever 
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owned or held more than tbree buildings 
in Sarra, or that they did not constitute 
prastically one tomestead, aud in answer 
to a direst question in this Court the plaint- 
iffs declined to asevrt this. The deserip- 
tion of the three houses in the plaint also 


indisates the same thing. Bat it is поё 
clearly established that the gesond honse 
in the deed: of gift is house Ne. 5 in 


the plaint, In respest of this house, there- 
fore, Murlidas kas fallen back on the plea 
that he built if himself. The ples, if 
the fast has been proved, is perfeotly good, 
being to tbe effəot that he haa expended 
money on a permanent structure on ground 
ia the abadi of the village with the 
liesnse of the whole proprietary body and 
sannot, therefore, ра disturbed, And the 
fact seems auffisiently established by the 
evidense. This is to be fouad in the deposi- 
tions of Gattu Lal Brahman (Exhibit If- D. W. 
No. 2), Mannulal Barhai (11.0, W. No. 3), 
Kall, Kumbar (10-0, W. No, 4) and Marlidas 
himself (IL. D. W. No. 11). The leazned Addi- 
tional Districts Judge has not disbelieved 
this evidenee, whish has ail the appearance 
of truth, and is not eontradisted or rebut- 
ted in any way, but ia astaally supported 
by the statement in the plaint that honses 
Ne. 4 nnd No. 5 were bailé оп the sites 
of old houses demolished. But the learned 
Judge has wrongly supposed that tha 
evidense relates to hcuse No. 4 alone. It 
is true the witnesses speak of "the house” 
built by Murlidas. But Getto Lal (I1-D. W, 
No. 2), after talking of the rebuilding of "the 
house" by Murlidae, says: “Ths Sırra house 
newly built sonsiste сЁ three houses" and 
Inter on in sross examination he says: 
"There is no house of Devidas at Sarra, 
nor of Dharamda:,” Paragraphs 8 and 9 of 
the deposition of Murlidas (ILD. W. No. 11) 
are gecerally to the sama effect, though 
the fast is not definiiely stated, and no 
help ia to be got fron the plan (Exhibit 
Р 11) mentioned io the latter paragraph. 
Bat there is the direst statement of Gattu 
Lal (If. D. W. No, 2), and the refusal of the 
plaintiffs to deny it in this Court asquires 
greater weight from their reokless denials 
of self evijent fasts throughoat the oase. 
Ard the fasts s‘ated area almost expressly 
ad-nilted by the plaintiff Jairamdsa (P. W. 
No, 2) in his deposition, where ha saye: 'Í and 
Dharam have houses in Mouza' Sarra, buf 
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defendants are in forsible possession there. 
of. Murlidass is in possession of the Sarra 
house property since the time they were 
resonstrusted some віх yeacs ago.” We 
find, therefore, that the three houses, No. 4 
No. 5 and No. 6, mentioned in the plaint 
' were all built by Murlidas nnd ате his 
property, so that the plaintiffs have no 
claim to them, whether they are the honcea 
mentioned in the deed of gift or not. 

For 


all these reasons the plaintiffs’ 
claim’ must fail in every respect. The 
deoree of the lower Court ig aseordingly 


set aside and in lien thereof a desree will 
issue dismissing the suit and ordering the 
plaintiffs to pay the whole of the defendants’ 
оовёв in both Courts, 

Decree set aside. 


MADRAS HIGH COURT. 
бесонр Civit Appean No, 312 ок 1920, 
Oastober 6, 1920, 
Present :—Justioe Sir Abdur Rahim, Кт, 
and Mr. Justice Odgers, 

Тнв Rv, Ноз?вьв Tas SHORBTARY or 
STATE ror INDIA ix COUNOIL, rHROLG.1 
Tas COLLECTOR or RAMNAD, АТ 
MADURA -—DzFENDANT— ÁÀ PPELLANT 
versus 
S. M, NARAYANAN CHETTIAB, rHROUGH 
His AurBOa21sED А@квхт, S. SESHA 
AIYANGAR —PL;INTIFF— 
RESPONDEAT, 

Madras Local Boards Act (V of 1884', ss. 60, 78, 
76— Сеѕзеѕ, recovery of—Notification under s. 73 not 


issued, effect of—Summary procedure under s, 16, 
when ta be resorted to. 


The summary procedure prescribed by section 76 
of the Madras Local Boards Act, for realization of the 
amount of a cess in default can only be resorted 
to after the issue of a notification under section 78 
of the Act tixing the date or dates from which the 
cess should be paid. The issue of a general 
notification under section 60, making certain landa 
liable to a cess, would not justify the use of 
the procedure laid down in section 76. [p. 262, 
cols. 1 & 2.] 

Second appeal against a decree of the 
Distriest Court, Батпай at Madura, in 


Appeal Sait No, 70 of 1919, preferred against 


a dasres of the Court of the Distrist Munsif, 
Manamadura, in Original Suit No. 567 of 
1917, 

FAOTS appear from the judgment, І 

Mr. V. Ramesam, Government Pleader, 
for the Appsllant.—The euit for re. 
eovary bask of the money paid is поё maintain- 
able,’ The essses were paid by the plaintiff 
in eomplianes with a notifisation. The de. 
fondant was entitled to have resourae to the 
summary remedy provided by sestion 70 of 
the Losal Boards Aat. 

Mr. V. Ramaswam! Atyar, for the Respond- 
ent.—The Collector’s notification was under 
sso'ion 00. Ib nsither preseribed the dates 
of payment nor the instalments, А notifisa:. 
tion praseribing the dates of payment is a 
condition presedent to the applieation of sea- 
tion 76. Where no date has been fixed for 
payment, the land.holder oannot be said to 
have made а defaulb so as to bring himself 
within the terms of section 73. 


JUDGMENT. 


Авров Rants, J.—' This oase involves tha 


: interpretation of some of the provisions of 


Aot V of 1884, that is, the Madras Local 
Boards Act. The Looal Board levied oertain 
road and railway cesses on the plaintiff's land 
for fasiis 1523 to 1825. These cesses were 
daly paid by the plaintiff. It was dissovered 
afterwards, tbat is, sometime before Daoamber 
1916, that what had bean realised for faslis 
1323 to 1325 was not the full assessment for 
whieh the land was liable and that, by some 
mistake, apparently of the harnam, the entire 
ocoupied area had not been taken into acaount, 
Therefore, the President of the Distriet 
Board determined to realise the balance and 
under penal processes enforeed under the Ast 
of 1384, the money demanded was actually 
paid by the plaintiff, and he now seeks to 
rooover ib bask, Both the lower Oourta have 
decided ir favour cf the plaintiff and given 
him a deeree on the ground that under the 
Act, no assessment ean be levied-for any 
fasli, prior ‘o the date when the assessment 
is actually made, or notification is issued, 
a3 required by the Act, Itis nof nessssary 
to sonsider that question, for it has beer 
brought to our notice that no notifieation at 
all was issued, as required by the Aot, 
under section 73, lt is only when a 
notification is issued under that -seation 
by the -Collestor, or by any other offiser 
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empowered in that behalf fixing the date 
or dates from which the вөзвев shonld be 
paid, and a default in payment on the 
dates. mentioned is made, that steps sould 
ра taken, uuder seetion 76 to realise the 
amount by evforaement of the summary 
рговейрге, applisable to the realisation of the 
land revenue. Section 76 ia in these words: 
“When any land-holder shall, on the date 
fixed by the Qollestor under sestion 73, 
have failed to pay, either in whole or 
in part, the tax due by him in respest of 
lands held by him as aforesaid, the said 
tax, or such part of it as remains unpaid, 
shall be reeoverable in the same manner 
as if it were an arrear of revenue under 
Madras Aet IT of 1864,” The sondition pre- 
eedent, therefore, to the applieation of the 
provisions of seetion 76 is the issuing of 
a notifieation in assordanee with sestion 73, 
fixing the dates on whish the payment is 
to be made, There вап be no doubt in 
this ease that under seation 60 a general 
notifieation was issued making oosupied lands 
in the village liable to these eesses, and 
therefore, under the provisions of that 
gestion and sestion 74 the plaintiff's land 
waa liable for the cesses, But the Losal 
Boards Act provides a summary remedy, 
and in aesordanee with the well-established 
eanons of interpretation, before sush remedy, 
whieh is in substitution of the ordinary 


remedy by suit, oan be availed of, the rules 


of prosedure laid down in the Act must 
be complied with, Неге it is on default of 


: payment on в dale or dates duly notified 


that the summary provisions of the Ast 
will besome applicable, and where no date 
has been notified, it follows that there was 
no such default as would justify the use of 
the prosedure laid down in.sestion 76, 

The sesond appeal must, therefore, be dis» 
missed with sosts, 

Ovens, J.—1 am not at present prepared 
to subseribe without further argument to 
the observations of the lower Appellate 
Court that the seheme and polisy of the 
Ast appear to be against the imposition of 
assessment.after the expiry of the fasi 
for whieh it was imposed, or “that it was 
not open to Government in a subsequent 
fasli to assess rond.sesses and railwey cesses 
doe in. respest of a fasli whieh had already 
expired.” It appears tome that the analogy 
of the ease reported as Zemindar of Nusvid 
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(Raga Ramachandra Appa Row Bahadur Qaru) v. 
Secretary of State for India (1) is not only er- 
roneous, but it is also open to question whether 
the ease referred to ia now good law. 

This, however, it is not nesessary to 
deside, as the appeal is eoneluded by the 
terms of sestions 78 and 76 of the Loeal 
Boards Aat. It now appears that the order 
made by the Collestor for additional assess- 
ment did not contain the requisite essen- 
tials under  sestion 73. These are "every 
land-holder shall pay............¢he losal tax 
dué.........00 or before вов dates and in 
sush instalments as the Collestor, under the 
general orders of the Board of Revenue, 
may .by notifieation deelare.” All that was 
in fast deslared by the Oollestor was that 
a sertain sum should be sharged in addition 
on the village for the triennium beginning 
from fasi 1323, no date or instalment 
being deslared. It is obvious from the 
wording of seetion 73 that the liability to pay 
does not arise till this date has been fixed 
and it is, therefore, essential that such date 
in every ease should be fixed. Sestion 76 
provides for the resovery of the tax “in 
the same manner as if 16 were an arrear 
of revenue," i.e, by summary prosedure, 
“when any land-holder shall, on the date fixed 
by the Collestor, under  seotion 73, has 
failed to pay," eto. As no date was fixed 
by the Collestor under sestion 73, it is 
obyious that the fand-holderin the ease cannot 
bave failed to pay under sestion 76 in order 
to make his land liable for distraint under the 
terms of that seetion. In this sase the land- 
holder after distraint has paid under protest, 
It, therefore, seems to me that the second 
appeal must fail and I agree that it should be 
dismissed with возів, 

M, 0. Р, . 

Appeal dismissed. 


(1) 10 Ind, Cas, 683; 35 М. 197; 10 M. L, T, 5; 
21 M, І, J. 678; (1911) 2 M, W. N. 859. 
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GANGABAI V. GHANSARAM. 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Отти» Revision No. 199 or 1920. 
January 21, 1921. 
Present:~Sir Henry Drake. Brookman, 
Kr., J. О. 
GANGABAI-—PLAINTIFF—ÀAPPLIOANT 
versus 
GHANSARAM-—DzFZNDANT— 


Мон. APPLICANT, 

Civil Procedure Code (Act XIV of 1882), s, 628—~ 
Civil Procedure Code (Act V of 1908), О. IX, rr. 9, 13, 
О, XLVII, r, 1—'"Or for any other sufficient reason”, 
meaning of — Pleuder, absence of, whether sufficient cause 
Jor absence of party, 


The words “or for any other sufficient reason” 
in section 628 of the Code of Civil Procedare, 
1882, which corresponds with rule 1, Order XLVI, 
First Schedule of the present Code, mean that the 
reason must be one sufficient to the Court or the 
Judge before whom the application “for review is 
made [р. 254, col 1.] 

Mere absence of a party’s Pleader does not 
constitute a sufficient cause for failure to appear 
SO ав to satisfy the requirements of either rule 9 
or rule 18 of Order IX, [p. 254, col. 2.] 


Applieation for revision of an order passed 
by the Additional Judge to the Court of the 
. Subordinate Judge, Khandwa, dated the 3rd 
May 1920, in Civil Suit No. 5 of 1919. 
Mr, V. №, Bapat, forthe Applicant, 
^ Mr, W. R, Puranik, for the Non- Applicant. 


ORDER.— This is an applieation for revi- 
sion of an‘erder passed by an Additional Judge 
to the Court of a Subordinate Judge at Khan- 
dwa, rejeoting an applieation for review of 
another order passed by the same Judge, 
The fasts may be briefly stated as follows: 

On Gansaram was sned by Musammat Ganga 
Bai for rent due in respect of a malik mokbuza 
plot, Gansaram was served with summons 
on tke 4th January 1920, the date fixed for 
his attendanee being the 13th idem. On 
the 12th Jannary he engaged Mr. Karmar- 
kar, & Pleader of Burhanpur, and on the 
following day Mr. Karmarkar reached Khan- 
dwa at 10 a m., histrain being late, The 
ease was taken up at 11 o’elosk and deoreed 
ex parte. The same day the Pleader applied 
under rule 18, Order 1X, First Schedule, to 
ihe Civil Prosedure Code, to set aside the 
deeree, The aesompanying affidavit stated 
that Gansaram was paralysed and unable 
to attend the Oourt and that his Pleader, on 
reashing Khandwa, went to another Pleader’s 
house for food and so воша not reash the 
Oourt till 11-30, The Judge on the 17th 
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January dismissed the application, holdingthat 
по suffisient cause for the Pleader’s absence 
was made out. He considered that the Pleader 
had had sufficient time to reach the Court and 
in aonelusion remarked as follows :— 

f Mr. Karmarkar had atationed his 
elerk at the Court at 11 a. M, to inform me 
that he would be a little late in his appear. 
вове, I would not have taken ex parte pro- 
seedings,” 

On the 13th April following Gansaram 
through Messrs, Karmarkar and Ghate 
applied for review of the order just quoted, 
The grounds set outfor review may be sum- 
marised thus:— 

1. The Pleader was late by half an hour 


only, and 

2. he did not bring his olerk from Bur. 
hanpur. 

On the 3rd May, after hearing the 


Pleaders for both sides, the Judge declined 
to review his order of the 17: January, 
ramarking as follows:— 

I have read the applieation for a review 
of the above order filed by Mr. Karmarkar, 
Pleader for the applicant, and 1 do not find 
that the application diseloses any new and 
important matter or evidenos or discloses any 
other suffisient reason to justify the review of 
my order, dated 17th January 1920, 

"The reasons given in the review appliea- 
tion are identioal with reasons given for set- 
ting aside the ex parte order in Civil Suit 
No, 5 of 1919, These reasons were already 
sonsidered and found  insuffioient in the 
disposal of the application for setting aside 
the ex parte order,” 

It is now urged on Gansaram’s behalf 
that the Judge failed to appreeiate the fact 
that Mr, Karmarkar did not bring his olerk 
with him from Burbanpur to Khandwa on 
the 18th January, as the Judge evidently 
supposed when writing his order of the 
l7th idem. This contention is rested on 
the statement in the order of the 8rd May 
to the effest that no new reasons were given 
in the applieation of the 13th April to 


account for the Pleader's absenee, In this 
eonnestion І eonsider that the Judge's 
.order might have been more sarefully 


worded. None the less it in substantially 
eorreet to say that the applioation for re. 
view does not furnish any new ground 
for holding that Mr. Karmarkar had suffi. 
sient sausef fori{not)attending when the anit 
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‘was oalled on for hearing. The Judge not 
only read the application for review, but 
heard the Pleaders on both sides and I 
think I must take it that he regarded 
the presense or absence of the clerk as 
immaterial. His point in referring’ to the 
clerk was merely that Mr. Karmarkar 
should bave need some means to som- 
munieate with Court in order to explain 
his failure to appear when the Court 
began its sitting. 

In Amir Hasan v. Ahmad Ali (1) Edge, 
О, J., explained the words "or for any 
other suffaient reason” in saestion 623 of 
the Code of Civil Proosdure, 1882, whish 
'sorresponds with rule !, Order XLVII, 
First Sehedule of the present Code, to 
mean that the reason must be one suff. 
sient to the Court or the Judge before 
whom the application for review is made. 
Ав І am satisfied that the lower Court 
must have sonsidered the matter of the 
clerk and treated it as immaterial, I am 
unable to hold that in this sonnestion the 
Judge acted with any irregularity. 


It is also urged on Gansaram’s behalf 
that the lower Court was mistaken in law 
in thinking the absense of the Pleader not 
to be suffisient aause for, Gansaram’s fail- 
nre to-appear on the 13th January. I 
am referred to the unreported decisions 
of Stanyon, А, J О, in Rasa Gokuldas 
. v; Ramlal (Missellaneous Appeal No. 28 of 
1908) and Nanhebir v. Bhojray (Miccel- 
laneous Appeal Мо. 19 of 1908), both 
desided onthe 30th April 1909, in whish 
it was laid down that a party who has 
engaged Counsel to represent him is within 
his legal rights in being personally absent 
and henee if his Counsel fails and betrays 
him, he has suffisient cause for his personal 
absence whether under section 103 or sgo- 
tion 558: of the Code of Civil Procedure, 
1882. 

No other &uthority for the extreme view 
thus expressed bas been pointed out to me 
and with great respest I am not prepared 
'to adopt it, In Ghansham Singh v. Lal 


Singh (2), whieh is relied upon for the. 


` (2) 9.4.86 at p. 40; А. W. N. (1886) 293; 5 Ind. 


. (N. в.) 464 
Ui x! 61 (Е. B.); A. W. М, (1886) 296; 5 Ind, 


Deo, (x. в.) 411. 
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applicant, on appeal referred to Ње 
Fall Beneh for disposal was heard and 
determined in favour of tha appellant in 
the respondent's absenos and the respondent, 
who applied for review of judgment, prov- 
ed that his absense at the hearing was 
due to his not haying bsen served ‘with 
notice of the reference: slearly the siroam- 
stances of that case were totally different 
from those obtaining here. In Miran Bakhsh 
v. Rattan Ohand (3) 16 was laid down 
as part of a Pleader’s duty that he should 
make certain that hia olient shall ba pro- 
perly represented when his case із salled 
on for hearing, and the same view was 
taken in Bala Ram vw, Mulla (4), Subhan 
Singh v. Karim Khan (5) ia в onse. in which 
an appellant not only engaged a Pleader 
but also intended to appear himself, but 
was prevented by the illness of hisson: it 
was held by Plowden and Lindsay, JJ., 
that the appellant was not required to 
asaount for the absence of his Pleader, 

The last two esses may, I think, be 
distinguished on the ground that Gansaram 
in the ease under sonsideration was рагв- 
lysed and во quite unable to attend the Court 
in person. In Somayya v. Subbamma <6) 
it was held that the Court has inherent 
power to restore the ase dismissed for 
default even if "suffoient cance” is not 
made ont, and this view was approved by 
White, O. J, in Gopala Row v. Maria Susaya 
Pillai (7), Neither. of these last-mentioned 
cases, however, supports the view that the 
mere absence of a party's Pleader oon- 
stitutes a suffisient eause for a failure to 
appear so as to satisfy the requirements 
of either rule 9 orrule 13 of OrderIX, 

The case seems to be one in whish an 
appeal from the order refusing to set aside 
the ex parte deeree might have had some 
ohanes of success, for the Appellate Court 
might have taken a different view as to the 
Pleader’s ability to attend the Court at 11 
after reaching Khandwa at lO a. м, But I am 
not soncerned with this possibility, The 
lower Court took an unfavourable view of 
the fasts and as it appears to have exercised 


(3) 71 P. В. 190. 

(4) 5 C. P: L. Е. 81, 

(Б) 118 P. R. 1876, 

(6) 26 M. 599. 

(7) £0 М. 274; 17 M. D, J, 226. 
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its dissretion in the matter, I do nod find any 
illegality or material irregularity — which 
sestion 115, Civil Prosedure Code, entitles 
me tocorrest. .The applisation for revision 
is, therefore, dismissed "with avsta, I allow 
Rs, 10 as Pleader’s fee, 

In eonslusion I desire to point out that 
the lower Court would have done well to 
take up some other work when it found that 
the defendant was not present ab 11А, м, 
This is а naual and proper practice which 
should ba followed, exsept where a defaulter 
is an habitual offender who has besn warned 
to alter his: sondust, In this connection itis 
of sourse only reasonable that less lenienay 
should be shown to Pleaders than to parties, 
sesing that it is a Pleader’s business to 
attend the Oourts regularly and to provide 
suitably for meeting bia daily engagements; 
sea in this connection the remarks cf зоё, 
O.J, in Esmail Ebrahim v. Hawt Jan 
Mahomed (8). 

Application dismissed, 


(8) 8 Ind, Cas, 992; 38 B. 476 at p. 478; 10 Bom. 
L. R. 1172. 


` MADRAS HIGH COURT. 

APPEAL against Оврев No. 6 or 1920. 
September 7, 1990, 
Present:—Justieo Sir Abdur Rahim, Kt, 

and Mr, Justice Odgers, . 
M, GOVINDARAJULU NAIDU— 
Dsranpant No, 6—- APPELLANT 
ver8us - 

D. Н. RANGA RAO AND OTHERS — PLAINTIFF 
` AND OTHER DEFSEDANTS — RESPONDENTE. 
Oiwil Procedure Code (Act V of 1908), О. XXXII, 

т. l—Decree, nature of--Decree in favour of minor, 

transfer of, by guardian, validity of-—Transfer of 

Property Act (IV of 1882), s. 186—-Actionable claim, 

decree whether—Luecution of decree— Attachment of 

property, objection to—Person entitled to object, 


Inasmuch as.a decree is property, there is 
nothing to prevent the guardian of a minor, in 
the case of a decree in favour of the latter, from 
making а transfer of it without the sanction of the 
Court, [р. 256, col, 1.] 

A decree is nob an actionable claim within the 
meaning of the definition of that term in the 
Transfer of Property Act, and the transfer of a 
Por m favour of a Pleader is not, invalid. [p. 250, 
col, 2, 
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An objection to the attachment of property, on 
the ground that it does not belong to the judg- 
ment-debtor, can only be urged by the person who 
pee that he is the owner of the property. [p, 256, 
col, 2. 


Appeal against an order of the District 
Oourt, Bellary, dated the 13:h  Ostober 
1919, in Exeonution Petition No, 8 of 1918, 
in Original Sait No. 4 оё 1915, on tho file 
of the Court of the Sabordinate Judge, 
Bellary. 

FAOTS appear from the judgment. 


Messrs. A, Venkatarayaliah and D, Ven- 
kataramiah, for the Appellants,—he sanation 
of Oourt should have been obtained for the 
transfer of decreas under Osler XXX:I, 
rule 7, Civil Procedure Code. The Rules of 
the High Court state that Oourt’s sanotion 
is nesessary for “taking any other astion on 
bahalf of a minor.” The transfer stands on 
the same footing аз a compromise on behalf 
of the minor, See Arunachellam Ohetty v, 
Ramanadhan Ohetty (1) and Ganesha Row v. 
Tulja Ram Row (2). 

Again the transfer to the Pleader, being 
of an astionable claim, is prohibited by 
law. 

` Mr. Н, Suryanarayama, for the Respond. 
ents.—The sanction of Court is unnesessary. 
Order XXXII, rule 7, Civil Prosedure Code, 
is restricted only to compromises or with. 
drawala on behalf of minors, A dearee ів 
property, whieh the guardian is at liberty 
to transfer if it is for the minor’s benefit, 
The High Oourt Rule should be interpreted 
as meaning action in the nature of а oom- 
promise or withdrawl, It is open to the 
minor to impeach the transaction after 
attaining majority. Even compromises with- 
out Conrt’s’ sanction are only  voidable; 
Virupakshappa v. Shidappa (3), 


A deores is nob actionable olaim and the 
prohibition of transfers of astionable elaims 
to Pleaders cannot apply to transfers of 
desraes to Pleaders, 


" JODGMENT.—The appeal i is by the sixth 
defendant, judgment-debter in the suit in 
which the order ander appeal has been passed, 


(1) 23 M. 809, 

(2) 19 Ind. Cas, 515; 25 M. L. J. 150; 17 0. W. 
М. 765; 11 A. L. J, 589; 18 0,1. J. 1; 15 Bom. L, R. 
620; 14 M. L. T. 1; (1918) M. W, N.575; 86 M. 295 
40 I. A. 182 (P. C.). 

(3) ?6 В, 109; 8 Bom. L. В, 665. 
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Tha order was passed on an application for 
exesütion ‘and it'is said that we should set 
aside tle order granting  exesution on 
several grounds, 16 is first argued that as 
the deeree was. apparently in favour of a 
minor, it sould not be transferred exsept 
with the sanetion of the Court, and in 
support of this contention reliance is placed 
on Order XXXII, rule 7, of the Civil Pro. 
sédure Code, That rule refers to an applica. 
tion for the sompromise of a suit, whioh 
has to be sanstioned by the Court before 
whieh’ the suit is pending. It is urged 
that the transfer of a decree on behalf of a 
minor stands on the same footing beeause 
the rule; as framed by this Oourt, sontains 
the words "for taking any other aetion on 
behalf of a minor.” Bnt reading these 
words in‘the sontextin which they овоог, 
they refer to an action taken in the course 
of the suit in the nature of & compromise 
or withdrawal or any agreement of that 
nature in favour of a minor, But а dearee. 
is property and there is no reason why the 
guardian of & minor ahould nct deal with 
it and exeroise the‘same powers with respeot 
to it as he does with respeet to the other’ 
properties of a minor. Не шву, оп proper 
grounds, make an alienation of sueh pro- 


perty and if the alienation is bad, it will be 


open to the minor to set it aside on attaining 
majority. Evena sompromise entered into 
withont ihe sanetion of the Court, as required 
by Order XXXII, rale 7 of the Civil Pro- 
sedure Code, is only voidable at the insianee 
of the minor, eee Virupakshappa v, Shidappa 
(3). Our attention, however, was drawn to 
eases reported as Arunachellam Ohetty v. 
Ramanadhan Ohetty (1) and Ganesha Row v. 
Tula Ram Row (2). But none of there 
decisions support the proposition put for- 
ward on bebalf of the judgment debtor in 
this sase, 

The next question we are asked to eon- 
sider is that of limitation. 
that Artiele 182, elause (4), Indian Limita- 
tion Ast; 1908, does not apply—though it is 
diffienlt to say why it does not—the appliea- 
iion for exeeution in this ease was made on 
the 18th January 1918 and must, as pointed 
out by the learned Judge, be taken to be 
made within three years from the 12th 
Desember 1¢14, when the deeree. holder made 
tha epplieation for tranamission of the 
decree from the Bellary Distriot Court to the 


t 


Even supposing. 
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Original Side of this Court, if the time’ 
within which the exesution was set aside, 
te,, the period from the 8th February 1915 to 
24th Marsh 1915 ba exoluded, as we think 
it should be. 

It was suggested that sush an order could, 
not have been made, as thera was no ap- 
plisat:on foe execution pending; but that is: 
not nesessary to enable a Court bo suspend 
exesution of a desree, for 16 ean do so in 
antisipation of an applisation for exesution, ` 
That is a suffisient answer to the question 
of limitation 

The next point taken before us is that. 
the transfer of the desree to _the petitioner, . 
who is а Pleader, was invalid by virtde ‘of . 
sestion 136 of tha Transfer of Property Ast 
(Aet iV of 1882), sinee it is a transfer 
of an actionable claim whieh the law 
prohibits in favour of Pleaders and’ certain 
funetionaries of Court. ““Dasree” does побвоше 
within the definition of an aetionable glaim. 
as given iu. the Transfer of Property Ast 
(Aot IV of 1882) but partakes of the nature 
of property. : 

The last point argued before us was that 
some of the properties had been the subject 
of a valid family settlement before the 
attashment was made. But i6 is not for 
ihe judgment-debtor to raise any suoh 
question. If the property in faot belonged to 
some other person, it was for that person 
to raise the objestion. We hold that this is 
not à valid objection. 

The appeal is dismisséd with ooste. 

[Their Lordships next deal with "the 
memorandum of objestions whisb, being on 
fasts, are not material for the purposes of 
thia report, ] 

We, therefore, allow the memorandum of. 
objestions with respeot'toa sum of Rs. 1,050. 
Otherwise the order of the District Judge 
is confirmed, 

Costs will be paid and’ reoeivel 
portion. 

М, 0. Р, 


in pro- : 


Appeal dismissed; 
Memo. of Objections allowed, 
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NAGPUR JUDICIAL OOMMISSIONER'S 
COURT. 
Зесохр Civit, Аррвлг. No. 231. B or 1919. 
Oatober 19, 1920. 
Present: —Mr, Maonair, A. J. О. 
SAROO —DRFENDANT— ÀPPELLANT 
versus 


BANI—PiAINTIFF— RESPONDENT. 
Hindu Law—Bombay School —Inhevitance—Bister's 
КИ whether an heir. 


“Under the Bombay School of Hindu'Law, as 
prevalent in Berar, a sister's daughter cannot 
‘succeed to an inheritance. [p. 257, col. 1.] 


Seaond appeal against a deeree of the Ad. 
ditional Sessions Juage, Akola, dated the 
28rd April919, in Oivil Appeal No. 49 of 
1919. 

Dr. H. S. Gour, for the Appellant, 

Mr. V. N. Bopat, for the Respondent. 


JUDGMENT.— The plaintiff sued for the 
property in suit, alleging that she became 
entitled to that property on the death of 
Musammat Dwarki. She sueseeded in the 
lower Courts. It is admitted before me 
that the sapindas of Punjaji, father of 
Dwarki, are entitled to  suosced to the 
‘property in suit, The plaintiff is the sister's 
daugkter of Punjaii and the main ground 
of appeal is that a sister's daughter sannot 
suessed to an inheritance. In first appeal 
ithe learned Additional District Judga refer- 
red to Ramjt v. Nursha (1), but- he omitted 
to notice the ratio decidendt in that àase. 
The contention before Stanyon, А, J, О., 
was that the Mitakshara rule—that females 
cannot inherit unless supported by special 
text—stood infirm but for exeeptions intro- 
dused by the Bombay authorities, and that 
these exeeptions were confined ёс the two 
sasos of a sister and the widow of a saptnda, 
This contention was suosessful. А asistor’s 
daughter is neither s sister nor the widow of a 
sapinda, Unless I dissent from the ease sited, 
I must hold that the plaintiff was not an heir 
to Musammat D warki. 

The learned Additional District Judga 
has referred to West and Buhler, 3rd 
Edition, pages 137 and 496 to 498: but 
‘on page 476 of the same work а decision 
is aited where it was held that the order of 
heirs laid down in, the Shastras does not 
mention the daughter, of'a sister, 


(1) 11 Ind, Cas, 907; 7 N. L. R, 116. 
17 
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The question whether the daughters of 
descendants and oollaterals within aix or seven 
degrees ean inherit in Bombay bas been 
fully dissussed in Ramji v. Nursha (1), I 
do not propose to repeat the disenssion. 
No rulings of the Bombay High Court 
have been sited before me in supportof the 


proposition. 


In Dr. Gour's Hindu Code at page 954 the 
following paragraph appears:— 

“In addition to the textual Bandhus other 
relations are elassed as Bandhus. "Thus in 
Bombay the daughters of deseendants and 
eollaterals within seven degrees are Bandhus 
(W.B. Н. L, 187, 496, 498) who come in 
after the Bandhus expressly named in the 
Mitakshara (Ibid. 491), Suoh is the son's 
daughter [ Venslal v. Parjaram(2)], dauughter'n 
daughter [Lallubhai v, Mankuvarbat (3)], ог a 
brobher!'s LNallanna v. Ponnal (4)] or a sister's 
daughter [Krishnayya v, Pichamma (5)]." 

The rulings sited by Dr. Gour in the 
above passage do not appear to have refer- 
enss to tha proposition enuneiated, exaept 
that in Lallubhai v, Mankuvarbat (3) certain 
obiter dicta appear, In Tuljaram Morarijt 
v. Mathuradas Bhagwandas (6) the question 
whether Musammat Ladu took by grantor 
by inheritanse from her maternal grand. 


‘aunt is left undeaided. In Venzlal y Parjaram 
'(2)it was only held that a son's daughter 


was nota golraia-sapinda, In Madhavram 
v. Davs Trambaklal (7): it was held that Bai 
Mani sueseeded as the widow of а nephew. 
The Madras eases sited in support of the pro- 
position that in Bombay a brother’s or & 
sister's daughter could sneceed are clearly 
sited in error. 


Dr. Gour who appeared before me was 
unable to state on what authorities he intend- 
ed to rely for the propositions sited from hia 
book, 

It is important that the aourse of deai- 
sions in these provinses should be uniform. 
The appellant has not been able to eite 
any Bombay rulings  whieh dissent from 
the proposition laid down in Ramji v. 


(2) 20 B. 178; 10 Ind. Dec. (м, в.) Ais 

(8) 2 B, 888; 1 Ind. Dec. (N. &,) 682 

(4) 14 M.149; 1 M.L. J. 46; B Ind. Deo, (х, в.) 
105 


(5) 11 М. 297; 4 Ind. Dec. (x. в.) £00. 
(6) 5 B. 662; 8 Ind. Dec, (м, я.) 437. 
(7) 21 В, 739; 11 Ind, Dec. (м, з.) 427. 
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Nursha (1). 1 consider, therefore, that I should 
follow that ruling in spite of the opinions 
to the opposite effect sited by West and 


Buhler. 


The appeal, therefore,sueseeds, The plaint- 


iff has no titleand her suit is dismissed, In: 


view of the аі опу of the point of law 
raised and the lask of rulings on the point, I 
dirsot that costs be borne as inourred through- 
out, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
‚ Високр Озү, Аррюлт, No. 641 or 1919, 
April 7, 1921. 
Present: Mr. J natice Walsh 
and Mr, Justise Hyves. 
. LILA DHAR, міков, тнвкоган BAID RAM 
— PraisTIFF— ÁPPXLLANT 
versus 
PIAREY LAL—Derrenpanr— RESPONDENT. 
Mortgage—Minor, fraudulent representation by, as 
to age—fwit to declare mortgage void—Relief con- 
ditional on mortgagor making restitution, 


Where by a fraudulent répresentation ав to his 
age, & minor induces another person to advance 
him а sum of money on a mortgage of his property, 
a suit by the minor for a declaration that the 
mortgage is void is maintainable and he is entitled 
to the relief claimed, on the condition that he 
refunds the exact sum received by him ab the 
time of the contract, [p. 259, col, 1.] 

Sesond appeal against a deeree of the 
Sesond Additional Judge, Aligarh,dated the 

. 94th February 1919. 

Mr. U, 5, Bajpai, for the Appellant. 

Mr. Panna Lal, for the Respondent, 

JODGMENT.—In this oase we have 
some to the sonelusion that the Jndge has 
gone too far, The suit is brought by a 
minor to deelare a mortgage-deed void on 
the ground that he was a minor. The 
Oourt below, in a very sweeping and no 
doubt eorreot judgment, held upon the appeal 
of the money-lender that the minor had 
been guilty of fraudulent representation 
with regard to his age, and that he had 
induced the mortgagee to part with hig 
money by -micrepresentation and that it 
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was untrue to the knowledge of the minor, 
the truth not being known to the mortgages. 

He has then gone on to nse this eurious 
and embarrassing language: “Itis unneaes- 
sary to consider here whether the whole 
consideration was paid or not, This will 
be & matter for sonsideration if and when 
the present appellent files a suit on the 
basis of the mortgage." This undoubtedly 
goes much too far and is embarrassing to 
both parties, It may be used as а desision . 
that the minor was liable if sued upon tha 
bond and it, по doubt, is a direot eneourage- 
ment to the mortgagee to bring & suit, But 

it makes all the difference where the minor, 

if he has made а fraudulent representation 

as regards his age, himself sues, Lbeonuse 

if the mortgagee sues, inasmuch as there 
is no estoppel, the mortgagee oannot.anforce 
a bargain or eontrget which is made void 
by law and whieh the conduet of the 
defendant oannot make valid. The law in 
England, whish is the same оп this 
question as in India, waa set at rest 
by an elaborate desision of the Court 
of Appeal in Leske Limited v, Shiell (1), 
whish has been  eonsiderably utilised and 
followed in the books and desisiona in 

India, The principle there laid down is 
aited with approval in the opinion of their 

Lordships in the case of Mahomed  Syedol 
Arifin v. Yeoh Oot Gark (2) and, therefore, 
must be taken'to be binding оп the Oourts 
in India. In the judgment in the Court 
of Appeal Mr. Justice Lawrence also laid 
down the general principles applicable under 
either event, namely, whether the minor sued 

or whether the mortgagee sued, and although 
this part of his jndgment in faot forma 
no part of the decision in that oase, it is 

an exposition of the law and was really 
nesessary for the eonelusion at whieh the 
Court had arrived. In that ease the Jury 
had found the minor guilty of fraud and 
the Judge who tried the case had thereupon, 


‘in a suit by the money-lender, ordered him 


to reatore the money on the ground of 
fraud. The Court of Appeal held that sneh 


(1) (1914) 3 К, B. 607; 88 L. ЫЎ E B; 1145; 111 
L. T. 106; 58 S, J. 453; 30 T. L. R. 4 

(2) 89 Ind. Oas, 401; 48 I. А. ism 910, W. N. 
257; (1917) M. W. N. 162 19 Bom, L, R. 157; 86 
L. J. P. C. 15; (1916) 2 A, О. 675 e р. 682; 115 L, 
Т, 664; 82 T. L, В. 678 (Р, O.). 
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в suit would not lie, It was in faetturn. 
ing a suit based проп а eontrast whioh 
the law did not resognise into a suit for 
damages for tort. Mr. Justise Lawrenoe 
pointed out that if the minor eame into 
Oourt when he had been guilty of sash 
fraud, the assistance of the Oourt would 
be refused to him unlesshe made good his 
representation ; that is to say, ifthe minor 
sues for redress and has obtained the sontraat 
by his own fraud, he annot get redresa 
unless he restores the other party to the 
position in whiah he was. A two Division 
Beneh deoision of this Court adopted that 
prinsiple in the oase of Radhey Shiam v. 
Bthari Lal (8) and we think that that 
must be ascepted as the binding principle 
in this Provines in this rather difficult 
question, The result is that the plaintiff 
is not bound to submit to having his suit 
dismissed, Indeed he is entitled to have 
it deelared that the mortgage-deed is not 
binding on him. But he oan only obtain 
that relief on the aondition that he gives 
back the exast sum which he reseived from 
the money-lender at the time of the sontrast, 
We remand the oase to the lower Appellate 
Court to asaertain the presise sum received 
by the plaintiff and dispose of the suit on 
these prineiples. The sosts throughout will 
abide the event of the deoision, 


Oase remanded. 
sa) 43 Ind. Cas. 478; 40 A. 558; 16 A, І. J. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Sxoonp Оту Appeat No. 62 or 1920, 
December 6, 1920, 
Present :—Mr. Batten, Offg. J. О. 
CHITTAR-—PEAINTIFF— ÀPPRLLANT 
| Versus 
LAXMI NARAYAN AND OTHERS— 
DEFENDANTSE— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), О. XLI, 
v. 1—Appeal, presentation of, by Pleader other than 


Pleader holiing power-of-attorney—Presentation, whee 
ther valid. 


Appellant retained Mr, R. D., a Pleader, for 
purposes of an appeal and executed a power-of- 
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attorney in his favour which empowered him to 
engage another Pleader to act on his behalf, Mr." 
R. D. was unable to present the appeal himself, 
so he sent the papers to Mr. G.to present it on 
his behalf, but executed no document authorising 
him to do so. Mr. G. added his own name in the 
body of the power-of-attorney in favour of Mr, R, D 
and presented the appeal: ' 
Held, that the presentation of the appeal by 
Mr. G. was not a valid presentation, as there was 
no proper appointment of him either by Mr. В. D. 
or the appellant to act for Mr, B. D. Гр, 260, col 


Appeal against a deeree of the Distriat 
Judge, Nimar, in Civil Appeal No, 102 of 
1919, dated the 29th the Oatober 1919. 

Mr. G. L. Subhedar, for the Appellant. 

Mr. M. Gupta, for the Respondents. 

JUDGMENT.—This is an appeal against 
the judgment and deoree of the Distriot 
Judge, dismissing the appeal in his Oourt on 
the ground that it had not been properly 
presented. On the 18th April 1919 the 
appellant at the village of Kanarda signed 
a vakalainama empowering Messrs. Raghubar 
Dayal and Jaigopal, Pleaders, to ast in his 
behalf. Assording to the terms of the vaka- 
lainama Mr. Raghubar Dayal was empowered 
to engage any other Pleader to ast for him, 
The appeal had to be filed at Khandwa and 
Mr. Raghabar Dayal, instead of fling it him- 
self, sent it by post to Mr. D, V, Gokhale, 
a Pleader of Khandwa, who, according to hia 
own statement added his own name in the 
body of the vakalainama and signed it in 
ioken of asseptanee and then presented a 
memorandum of appeal on the 25th of April 
1919, The appellant himself sertainly did 
not appoint Mr. Gokhale as his Pleader and 
though Mr, Raghubar Dayal was empowered 
to appoint Mr. Gokhale or any other Pleader, 
he sould only do во by following the pro- 
sedure laid down in Order III, rule 4 (1), 
Firat Schedule of the Oivil Procedure Code. 
Mr. Raghubar Dayal sertainly did not make 
and sign any vakalainama appointing Mr, 
Gokhale to appear in the ease. At any rata 
no sush dooument has been put forward, 
The fasts are not quite the same as in 
Dhanoolal v, Baji (1), where the vakalatnama 
signed by the appellant himself did not 
empower the Pleader appointed by him to 
engage any other Pleader, But neverthelesa 
the principle of the ruling in that ease applies, 
for though Mr, Raghubar Dayal had power 


(1) 87 Ind, Cas, 108; 12 N, І, К. 189, 
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to appoint another Pleader, he did not do so 
by the only method sanotioned by law, 
It is argued for the appellant that in the 


ease oited Mr. Gupta’s name did not appear: 


in the body of the power-of-attorney, 
whereas in this sace Mr. Gokhale’s name 
does appear. But Mr. Gokhale admits that 
he wrote the namé himself, and the faot 
remains that Mr. Gokhale did not reseive 
any vekalatnama either from the appellant 
ог from Мг, Raghubar Dayal in which he 
was appointed to ast as Pleader, 

lam referred by the learned Counsel for 
the appellant to the judgment of Mittra, 
A.J. O., in Masumbi v. Dongar Singh (2), but 
the fasts in that ease were quite different. In 
that sase the party personally delivered a 
duly signed takalainama to a Pleader without 
putting the Pleader’s. name in the body of the 
vakolainama and it was held that the party 
impliedly authorized him to fill in the detail, 
namely the Pleader’s name. The oase of 
Ohhayunnessa Bihi wv. Basirar Rahman (3) 
is also relied unon for the appellant. In that 
ease also the vakalatnama was duly handed 
to the Muokhtiar and авверѓеа by him, and the 
only omission was that of the Mukhtiar’s name 
in the body of the doaument, 


It is argued by the learned Counsal for the 
respondents that there are two requisites 
before the provisions of Order III, rule 4 (1), 
oan be said to be somplied with, and it either of 
thore requisites is wanting there ів no valid 
vakalainama, Firstly, thera must be an appoint- 
ment of the Pleader, secondly, there must be 
thesignature of an authorized person purporting 
to appoint him. In this oase thereis noappoint- 
ment of Mr. Gokhale, as his name is not entered 
in a vakalatnama by any person appointing him 
‘and there is no signature of ару one purport. 
ing to appoint Mr, Gokhale to appear in 
‘the ease, The absenoe of the signature 
‘plainly distinguishes this ease from the Oal- 
співа саве. The ease ia identioal with that 
in Miscellaneous Petition No, 47 of 1907 
“(Govind Ram v, Baldeodas), in whioh the fol. 
lowing observations were made by Drake. 
"Broekman, J. O: "Iam alearly of opinion 
‘that the presentation made by Mr, А, Bhag. 
‘want is invalid, He admits that his name 
‘was added in the body of the vakalainama by 
-his own olerk here, though that dosument had 


(2) 56 Ind, Cas. 4ib. 
(8)6 ыа: Саз. 58°; 37 C. 399; 11 0, L, 1. 2856, 
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been signed by the olient at Wardha, No 
fresh signature or even initials were or oould 
have been obtained from the olient himself, 
and it was distinotly improper on Mr. Atma- 
ram Bhagwant’s part to treat the addition 
of his name as properly made and to add hia 
own signature to the aoseptanae endorsement, 
already signed by the validly , appointed 
Pleader, Mr. К. S. Naidu, who had not him- 
self oome to Nagpur. Mr. Atmaram points 
to a olanse in the vakalainama whish em- 
powers Mr, Naidu to appoint another Pleader 
in ease of emergency; but the employment 
of that power rests in the hands of Mr. Naidu 
and eould only be exersised by his giving a 
fresh cakaleinama under his own signature. 
The appeal is now time-barred and is hereby 
rejected as such.” 

For these reasons I am of opinion that the 
learned Distrist Judge took the sorreet view 
of the ease and £ dismiss the appeal with 
costs. 

Appeal dismisted, 


MADRAS шан COURT. 
FULL BENCH. 
Ograiwan три АрРЕАТ, No. 74 or 1920. 
December 20, 1920, 
Present: —Juatica Sir William Ayling, Кт., 
Mr. Justice Coutts- Trotter and ' 
Mr, Justice Kumaraswami Sastri, 
. RUSTOMJI DORABJI—PraINTIFF 
— APPELLANT 
versus 
W, Н. NURSE anv ANOTHER— (EXxEOUTORS oF 


Derenpant No, 1) —RESIONDENTS, 
Civil Procedure Code (Act V of 1908), О. XXII, 
т, l—Probate and Administration Act (V of 1881), 
в. B9 — Malicious prosecution, suit for— Death of defend- 


‘ant before _ judgment ~ Abatement of вий, 


Where the defendant in. a suit for malicious 
prosecution dies more than a year after the ‘pro: 
secution and before judgment is. given in the suit, 


‘the right to sue does not survive within the mean. 


ғ 
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ing of Order XXII, rule 1, Civil Procedure Code, но 
as to prevent the abatement of the suit. [p. 270, col. 
1; p. 273, col. 1.] 

Erishna Behari Sen v. Corporation of Calcutta, 
81 0. 993 at pp. 997, 998; 8 О. W. ЇЧ. 745, not followed. 

Punjab Singh v. Ramautar Singh, 52 Ind. Oas. 848; 
4 P.L. J. 676 at р. 677; (1920) Pat. 52 and бай 
Mareppa v. Firm of Marwads Vannajee Vajanjee, 88 
Ind. Oas. 828; 81 M. L. J. 772 at p. 775: 20 M..L T, 
803; (1916) 2 M. W. N. 280, followed, 

Per Kumaraswami Bastri, J.—' The intention of 
the Legislature, when the Succession and Probate 
and Administration Acts were passed, was to 
assimilate the law in India, as far as possible, to 
what it wasin England and to exclude from the 
operation of section 268 of the former and section 
80 of the latter Aot, suits which, by the law as 
administered in England, would fall under the 
maxim actio personalis moritur cum persona, [p 273, 
col, 2.] 

Appeal from the order of Mr, Justioe 
Phillips, dated 20th August 1920 and made 
in the exeroise of the Ordinary Original 
Сїтї Jurisdiation of the High Court, in Civil 
Suit No, 527 of 1919. 


This appeal soming on for hearing on 29th 
September 1920, upon reading the grounds of 
appeal, the judgment and order of this Court 
and the resords in the aase and upon hearing 
Mr, M. Н, Hakim, instrueted by Messrs. Short 
Bewes $ Oo, for the Appellant, and of 
Messrs. V. V. Srinivasa Iyengar and F. 
Raghunatha Sastri, for the Respondents, and 
the ease having stood over for consideration 
till the 14th Ostober 1920, the Chief Justice 
and Sadasiva Aiyar, J., made the following 


ORDER OF REFERENOE TO A FULL 
BENOCH. 


Wariri, О. J.— The question in this appeal 
is whether, as held by Phillips, J., the suit 
for malisious proseention instituted against 
the deceased first defendant, the late Rajah 
Venugopaul, abated on his death, asit must 
be held to have done under Order XXI, rule 
1, unless "the right to sue” survived. In 
England the right to sue admittedly does not 
survive by virtue of the rule embodied in the 
maxim actio personalis moritur cum persona, 
That rule, whieh is of post.elassieal origin 
and is referred to in Pollosk on Torts as 
barbarous, is far from embodying the prinai- 
ples of justice, equity and good sonssienae, in 
so far as it deprives an injured party of 
redress if the alleged wrong-doer happens to 
die, asin the present sase, bafore a desree has 
been obtained against him. It has not been 
applied to gontracts, and has been limited 
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by Statute as regards torts affesting property, 
The Indian Legislature by Ast XII of 1855 
attempted to remedy this injnstise and did 
so at any rate to this extent, that it made the 
estate of the deseased wrong-doer liable in 
the hands of his legal representative for all 
wrong oommitted by him within опе year of 
his death, This enactment has been held in 
Haridas Ramdas v. Ramdas Mathuradas (1) 
and Ramctode Dass v. Rukmany Bhoy (2) not 
to abolish the rule altogether with regard 
to the death of the alleged wrong.doer in 
respest of the wrongs dealt with in the sestion 
во вв to make the injured party's right to sue 
Survive and so bring the ease within the 
operation of Order XXII, rule 1, bnt as. 
leaving the maxim to kill the original right 
to sue and giving the injured party a fresh 
right to sue against the representatives of the 
deseased. These rulings appear to have the 
undesirable result that an injured party, who. 
sues the wrong.doer during his lifetime, bas 
all his sosts thrown away if the wrong doer 
dies before judgment and has to file a fresh 
suit against the exesutors. In Krishna Behari 
Sen v. Corporation of Calcutta (3) Hender- 
son, J., whose desision was reversed on appeal, 
says that it was admitted at the Bar that 
this Aet was inapplieable where the wrong. 
doer had himself been sued and had died 
before judgment, There ia nothing in the 
language of the Ast to support this view, and 
it would have the strange result of putting an 
injured person who sved the wrong doer 
during his lifetime in a worse position than 
if he sued after the wrong doer’s death. I 
eannot help thinking that in the desisions 
to whieh I have referred too narrow a aon- 
struotion was plaeed on the language of the 
geation whieh is now Order XXII, rule 1. In 
1879 the words "right to sue” were mb- 
stituted for “eause of action” in this sestion 
with the objest, it seems to me, of getting 
rid of mere teshnisalities as to the presise 
identity of the sauses of astion and substitute 
ing the vommon sense test, aan the representase 
tives sus and be sued on the same fasts, If so, 
it would be an abuso of prosessual law to 
drive the parties to afresh suit. Thedefend- 
aut in this aase appears to have died more 
thana year after the proseeution alleged to 


, (1) 18 B. 677; 7 Ind. Dee. (м, в.) 419. 
(2) 28 M. 487. 
(3) 91 0, 993 at рр: 997, 993; 8 C, Үү. N, 143, 


t 


t 


262 
RUSTOMJI DORABJI V, NURSE. 


have been malieious, and the appellants have 
relied mainly on the provisions of seation 89 
of the Probate and Administration Aet, 1881, 
whieh was first enacted вв seotion 268 of the 
Indian Suecession Aot, 1865, These Asts have 
not repealed the provisions of Aet XII of 
1855, and the two enastments have to be read 
together and to be sonstrued so far as 
possible as to be sonsistent with one another, 
Sestion 89 so far departs from the maxim 
actio personalis moritur cum persona as to 
provide that the eneral rule applicable to 
eontrasts as well as torts should be that the 
eause of action should not die, but should 
survive to and against the exeoutors or 
administrators vf the deeeased exoept in the 
ease of the partieular torts вревібей in the 
seetion, whieh is in the following terms: 


" All demands whatsoever, and all rights 
to proseeute or defend any suit or other pro. 
eeeding, existing in favour of, or against a 
person at the time of his desease, survive to 
and against his exeautors or administrators, 
except sauses of sation for defamation, assault 
ax defined in the Indian Penal Code, or other 
personal injuries not eausing the death of the 
party, and ехвері also sases where, after the 
death of the party, the relief sought sould not 
be enjoyed, or granting it would be nuga- 
tory.” 

In eonstruing this sestion it must be borne 
in mind that it affeets the reasonable as well 
ав the unreasonable operation of the maxim, 
viza the rule that actions for personal injuries 
to а desensed person eannot be instituted or 
proseeded with after his death, as well as the 
unreasonable part of the rule whieh prevents 
the injured party from resovering any 
damages for the wrong done to him after the 
death of the wrong-doer whioh was remedied, 
though incompletely, by Aot XII of 1855, as 
already mentioned, 


' "Here the question is, is malieious prosesu- 
tion ineluded in the words “oauses of aetion 
for defamation, assault as defined in the Indian 
Penal Code, or other personal injuries not 
enusing the death of the party?” I cannot 
say that the framers of the gestion have ex. 

pressed themselves very happily, and I am not 
surprised that these words should have given 
rise to а conflict of desisions, If we endeavour 
in the first instanee to sonstrue the words in 
their natural meaning, it may be said that 
the mention of assault as defined in the Indian 
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Penal Code, whieh is the lightest of the 
offences against the human body dealt with 
in Chapter XV: of that Code, followed 
as it is by the words or other personal 
injuries not causing the death of the party,” 
goes to show that it was only intended to 
except defamation, assault and other in- 
juries to the human body not osusing 
death, and I was for sometime inelined to 
take this view, which was adopted in Krishna 
Behari Sen v. Oorporation of Oalcutta (8). 
But what we have to do is, if pos- 
sible, to find ont what the Legislature was 
aiming at, and one diffisulty of this view 
is that there appears to be no good reason 
why the exesutora should be prevented from 
suing for the defamation of the deseased but 
allowed to sue forhis malisious proseeution. 
Some light is thrown, I think, on the language 
of the sestion by à refereneo to З Blaskstone’s 
Commentaries, page 119, where he makes 
a general distribution of injuries into "sush 
аз affeat the rights of persona and sush 
as affest property.” He then goes on to. 
olassify "injuries whioh affeet the personal 
security of individuals” into injuries 
“against their lives, their limbs, their 
bodies, their health, or their reputation,” 
the last elass ineluding both defamation 
and malieious proseaution, Injuries affesting 
the life of man he passes by as nof falling 
under his present sontemplation, no doubt 
besanse until the passing of Lord Camp- 
bell's Aet they did not give any eause 
of astion fo any one. That Ast, whieh is 
re-enacted in India as Act XIII of 1855, 
gives a fresh sause of aetion to the widow 
aud near relations, but that is not a sause 
of astion whish ean be said to survive 
from the deaeased who never had it, and 
this assounts for the omission of injuries 
eausing death from the present seetion, 
Blackstone next deals with injuries affecting 
the limbs or bodies of individuals, distingu- 
ishing between threats, assault and battery 
in a passage whioh may possibly have 
suggested the expedieney of referring in 
the seetion under sonsideration to assault 
as defined in the Indian Penal Code. I 
do not think the olaseifiestion of injuries 
in the Limitation Aet of 1871 and the 
subsequent Aets throws any light on the 
language of а sestion whieh was first 
enasted in 1865. Inthe Limitation Ast of 
1859, section 2, the words are “suits for 
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damages for injury to the person and 
personal property, or to reputation.” 


If the language of the oexeeption had 
been “assault as defined in the Indian Penal 
Code, defamation and other personal injuries 
not oausing the death of the party,” ib 
would have ereated no difficulty, as mali- 
eious proseeution, equally with defamation 
and assault,is a personal injury aceording 
to Blaskstone’s elassifisation. The faot that, 
for whatever reason, the offenses are men- 
tioned in а different order is not, I am 
inelined to think on a consideration of the 
whole question, a sufficient reason for giving 
them a different sonstrustion and as at pre: 
sent advised, 1 am inelined to agree with the 
desision in Gadigt Marepp1 v, Firm of Marwadi 
Vannajee Vajan:es (4) and Punjab Singh v. 
Ramautar Stngh (5) rather than with Krishna 
Behari Sen v. Corporation of Calcutta (8) that 
malieious prosecution must be held to be one 
of tha wrongs excepted by the sestion, As 
regards the effeet of the death of the injured 
party, this interpretation is in aosordanse 
with the provisions of the first part of 
gestion 1 of Aot XII of 1855, whieh en- 
titles the representatives of a deseased 
person to sue for any wrong sommitted 
within a year of his death “whioh haa 
cesasioned pesuniary loss to his estate,” 
whieh appears to inelude Blaskstone’s eate. 
gory of injuries to property, whioh are 
elearly not within the operation of the 
exoeption in seotions 268 and 89, It also 
resembles the limitation put upon the maxim 
by Statute in England with regard to injuries 
to ehattels and to real property. 


As regards the seeond part of section 
1 of Ast XII of 1855 dealing with the 
death of the alleged wrong-doer, there is 
no doubt a varianee if this oonatruction 
of sestion 89 is the right one. Sestion 
89, however, lays a general rule applieable 
to all contrasts and to all torts exeupting 
those speeified, whereas the sosond part of 
seotion 1, Ast XII of 1855, applies only 
to а partisular slass of torts, viz., those aom- 
mitted within a year of the deathof the 


(4) 88 Ind. Cas, 828; 31 М, L. J. 772 at p. 775; 20 
M. T, T. 308; (1916) 2 M. W, М. 280. 

(8) 52 Ind. бав. 348; 4 Р, L.J. 616 at p, 677; 
(1920) Pat. 52, : 


INDIAN OASEÉ, 


263 


alleged wrong.doer. Applying the ordinary 
rules of eonstruotion, I think the Legisla- 
ture eannot have intended by this sub. 
sequent enaetment to modify in any way the 
beneficial provisions of this part of Aot XII, 
whioh were designed to eorrest toa limited 
extent the unfairness of the rule embodied 
in the maxim actio personalis moritur cum 
persona, or to introduse a different rule 
as to Hxesutors or Administratora from that 
still preseribed by Aot XII of 1855 as 
regards other legal representatives, When, 
however, Aet XII of 1855 does not apply, 
all we have to see is whether the right to 
Bue Survives under seetion 89. 

In these sironmetances, in view of the 
eonflie& of decisions and of the faet that 
my learned brother is disposed to follow 
the  desision in Krishna Behari Sen v. 
Corporation of Оаїсина (8), it is desirable 
to make a referense to a Full Beneh both 
for the desision of the present oase and 
for the purpose of aseertaining the present 
atate of the law with a view to ita amend» 
ment, if nesessary, so as fo put іё on 
a sBatisfaetory footing. I would aesordingly 
refer the following question: if the de- 
fendant in a suit for malieions prosesution 
dies more than а year after the proseeu- 
iion in question and before judgment is 
given in the suit, does the right to sue 
survive within the meaning of Order XXII, 
rule y so as to prevent the abatement of the 
suit 


Sapasiva ÁIYAB, J.—I aminolined to hold 
that the personal injuries referred to in 
seation 89 of the Probate and Administration 
Act mean “physioal,” "eorporeal" or "bodily" 
injuries, injuries to the “person” as opposed 
to injuries to property or reputation, having 
regard to the sontext whieh mentions 
"assault" immediately before and “not saus- 
ing death” immediately afterwards, I think 
that the previous history of the Indian 
Legislation relating to this question is in 
favour of this eonstrustion, Act XII of 
1855 is entitled An Aot to enable 
exeoutors, administrators or representatives to 
sue and be sued for oertain wrongs,” 


The preamble is: ‘Whereas it is expedient 
to enable exeoutors, administrators or repres 
sentatives in certain eases to sue and be sued 
in respact of certain wrongs which, aesording 
to the present law, do not suroive fo or against 
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suah executors, administrators or representa- 
tives.” Ав under the then existing 
(evidently following the English precedents), 
the. right to sue and the liability to be 
sued, as the oaee may, be did not survive 
on the death of the wronged person and 
the person who committed wrong respec 
tively to or against the executors, administra. 
tors or representatives, Aot XII of 1855 
was enacted, in order to make the right to sue 
survive and во to enable suits to be bronght. 
The Aet ‘sontained. only two sections. The 
first paragraph of the first seation ‘allowed 
an astion to be maintained by the exeeutore, 
eto for the wrong eommitted to a de- 
eeased person within a year before .his 
death, tho astion to be brought within 
one year after the death of such person, 
The sesord paragraph of section 1 allowed 
an action to be maintained against the 
wrong-doer’s exeeutors, ete; if the wrong 
was committed within one year before hie 
death ard if the snit was brought within 
two years after the sommitting of the 
wrong. Seation 2 ig, | in my opinion, very 
important, as it says: “No action commenced 


under the provisions of this Ast shall 
abate by reason of the death of either 
party.” Thus even aetions sommensed 


againat the excentors, ete,, could not abate. 
The Ast, no doubt, dcea:not expressly say 
that an action eommenoed by the wronged 
person against the wrong.doer himself shall 
not abate on the death of either party, 
But having regard to.the policy underlying 
section 2 and the implication of the pre- 
amble, I find it 010016 to essspe from 
the eonelusion that an astion sommenoed 


against the wrong-doer himself during his 


lifetime by the wronged party sould not 
be intended by the Legislature to finally 
abate by the death of the wrong dcer 
or wronged party, when the right to sue 
elearly survived to the .exeontors, adminia- 
trators ox representatives and the liability, 
to be sued. survived against the exeeutors, 
administrators and representatives. . It ‘is 
impossible. to hold that the suit brought 
by the wronged person against the wrong. 
doer during their lifetime sould finally 
abate by ‘the death of either, when the 
wronged perzon's right to ane surviyed to 
his exeautorm, adminisizators and represen- 
tatives. If it survived to enable the exe. 
gutors. to bring a suit of their own, it 
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olearly survived to enable them to revive 
the ruit brought by the deoeared wronged 
man, Acsordirg to the old procedure (fol. 
lowitg tbe English Procedure), every suit 
probably abated at onee:n all cases by the 
death of the plaintiff or the defendant and 
had to be revived by application; or a fresh guit 
might bé brought on the same sanse of ation, 
if the right survived in exeoutors ete. (I 
know of no definite codes for procedure and 
limitation before ‘Acts VIII and XIV of 
1£59, though there were one or two local 
Limitation Regulations in foree in Bengal 
and Bombay dealing with a few spesial eases.) 
Aet ХІТ of 1855 olearly implied that suits 
instituted during the lifetime of the person 
having the right to sus and of the person 
liable to be sued sould rot abate so as to be 
ine&pable of revivor against the defendant's 
exeautors, ete., пі:#ће instanoe of the plaintiff 
(where the defendant died pendente life) or at. 
the instanse of the plaintiff's executors, ete., 
(where the plaintiff died pendente lite). Even 
if on applieation for revivor was not made, & 
fresh suit could be brought on the same sause 
of action if the right to sue was not finally, 
extinguished, А final abatement took place 
under the old law only in eases where the 
right to sue and the liability to be sued did 
not survive aseording to substantive law. 
Ваё ће preamble of Aet XII of 1855 indi. 
cates that the law as to sueh right and liabi» 
lity becoming extinguished onse for all waa 
intended to be abrogated by the Ast, If the 
law as to non-survival of the right i is super- 
seded by the substantive provisions of the Aet, 
the proses:nal law, whieh sacsed the final 
abatement of a suit by reason of the non 
&urvivalof the right under the law existing 
when the' Aet Х1/ of 1855 was enacted was 
altered ipso facto and the suits whioh before 
Ast XIL of 1855 were treated as having 
finally abüted sould not so abate by the 
death of either party thereafter and sould, 
therefore, be revived. When Prosedure Oodes 
were enatted, providing that death. alone 
shall not oaase a suit to abate until-the time 
for anapplieation to bring in legal representa- 
tive "expired, it followed that the applisation 
eould not be dismissed on the ground of non- 
survival of the right to sue. 

Ав regards the provisions as to limitation 
enasted inseetions 1 and 2 of Aet XII of 
1855; itis. well known that the provisions ав 
to procedure and limitation were mixed up іц 
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many of the earlier enastments, The pro- 
visions as to limitation of the suits to be 
brought under Aet XII of 1855 were repealed 
by the Indian Limitation Aet IX of 1871, 
whieh ‘Astand the subsequent Acts of them- 
selyes enasted provisions (see Artiales 22 to 29 
of the present Limita‘ion Aet) fixing periods 
of limitation in respest of those suits, (The 
later Civil Prosedure Codes and Limitation 
Acts were usually enasted and amended in the 
pame years, provisions ав to limitation being 
more and more sonfined to the limitation en- 
astments,) 

Along with Aet XII of 1855, Aot XIII of 
1855 was enaeted giving a right of snit to 
the exesutor; administrator or representative 
of a deseased person whose death was sansed 
by а wrong, the right to be exercised 
for the benefit of the wife; husband, 
parent and  ehild (if any) of the 
deeeased person and the suit to be for 
resovery of sompensation for damages eaused 
by tha death, Then ten years afterwards, 
the Indian Suesession Act was enacted, Sestion 
268 of that Act is as follows: “АП demands 
whatsoever and all rights to proseeute or 
defend any action or spesial proseeding, 
existing in favour of or Against а person atthe 
time of his death, survive to and agsinst his 
executors or administrators; exeept `вапвев of 
ation for defamation, assault as defined in the 
indian Penal Oode, or other personal injuries 
not causing the death of the party; and exaept 
also sakes where, after the death of the party, 
the relief sought eould not be enjoyed or 
granting it would be nugatory. 

“Illustrations, 

(a)."A sollision takes plase on a Railway in 
sonsequenss of some neglest or default of the 
officials and A passenger is severely hurt, 
but not во as to cause death. Не afterwards 
dies without having brought any action, The 
oause of action does not survive." 

(b) "A sues for divoree. A dies. The 
сапве of sation does not survive to his гөргө. 
sentative.” 

It will be seen that while Aet Xil of 1855 
mentioned executore, administrators or re- 
presontatives, вевіїоп 268 of the Indian Sueses- 
sion Aet-mentions only exeoutors ог adminis- 
tiratore. Again while Aet XII of 1£55 en- 
acted the enrvival of the right to ane for all 
kinds of tort,’ sestion 268 of the Indian 
Suesession Aot exsluded sauses of aetion for 
(1) defamation, (2) assault as defined in the 
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Indian Penal Code, (3) other personal injuries 
поё eausing the death of the party and (4) 
eases where the relief sought sould not be 
enjoyed or granting it would be nugatory (as 
in the oase of divores). illustration (a) also 
indisater, in my opinion, that the Legislature 
thonght that other personal injuries not 
causing the death of the party meant eorpo- 
real or physieal injuries. So far as (1) defama- 
tion and (2) assault are concerned, no illustra- 
tion was deemed nesessary, Ав the other two 
kinds of tort mentioned in section 268, vis ,(3) 
personal injuries not sansing the death of 
the party and (4) oases where relief sought 
sould not be enjoyed, ete., contained words of 
general import, the Legislature gave iwo 
illustrations in respast of those two lasses. 
If the slause (3), "other personal injuries not 
causing death,” ineluded all other eases of 
tort not eausing death (ineluding adultery, 
seduetion, ets.),the fourth elass of aases,where 
after the death of the party the relief sought 
sould not be enjoyed or granting it would ba 
nugatory, would also be slearly inclnded in 
the third elause. Why then were these eases 
spesially provided for in a fourth elause after 
the third elause relating to personal injuries 
not eansing death? This seems also а 
eogent argument, in my opinion, to show that 
personal injuries not eausing death were not 
intended to inelude everything whieh may ba 
teshnieally salled personal wrongs by Blasek- 
stone or other English authorities, but injuries 
to the body not sausing death other than the 
bodily injury of assault defined in the Indian 
Penal Code. That the phrase "personal 
injuries” though it may be used oacasionally 
by lawyers to inelude all kind of torts other 
than torts to property, is usually employed 
to mean bodily injuries is shown by the 
interpretation put on it by the threa Jearned 
Judges who desided Krishna Behari Sen v. 
Corporation of Calcutta (3) Again, in 
Collett on Torts, paragraph 394, the phrase 
“personal injuries” is used in the sense of 
bodily injuries as distinguished from injuries 
like slander of title and libel and slander dealt 
with in previous paragraphs, Again, Artieles 
19 to 21 of the Limitation Aot deal with suits 
for sompensation for wrongful imprisonment 
and suits under the Aet of 1855. Then 
Artisle 22 deals with eompensation for “any 
other injury to the person." Then 24 deals 
with libel, 25 with slander and 28 to 29 with. 
other torts not eausing injury {о the body, 
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This also shows that "injury to the person" or 
personal injury is usually used even in 
legal enactments to mean bodily or corporeal 
injury, 

Seation 268 of the Indian Suasession Aat 
also shows that a suit brought during the 
lifetime of the wrong-doer or the wronged 
person does not abate by the death of either 
party (except the wrongs spesially exeepted), 
ав it talks of “rights to proseeute," whieh in- 
elnde rights to sontinue suits already brought, 
Thus so far as "exeentors" and administra- 
tors" are soneerned, the suit brought by the 
deeensed was intended to finally abate in the 
exeepted eases of tort and a limitation was 
thus imposed on the extended right eonferred 
in all eases of tort by Ast XII of 1855 во 
far ag exeoutors and administrators are 
eonserned. Sestion 89 of the Probate and 
Administration Act merely reprodueed the 
words of seetion 268 of the Indian Sueoes- 
sion Ast with one omission. The Legislature 
thought that the illustration (b) to seetion 
268 of the Indian Sussession Aot was not 
nesessary and omitted it in sestion 89 of the 
Probate and Administration Ast. In воп: 
struing the provisions of section 268 of the 
Indian fnesession Ast and seetion 89 of the 
Probate and Administration Aet, we have to 
remember that they intended to limit the 
right given by Aet XIL of 1855, whieh 
abrogated (subject to limitations of time) a 
barbarous legal maxim and Берое the langu- 
age of the provisions in the later Acts 
should be sonstrued strietly and not liber- 
ally, Thus having regard to the history of 
the legislation, Iam inclined to think that 
as the right to sue was intended by the 
Legislature in 1855 to survive in cases like 
the present, there san be no final abatement 
of a suit already eommensed after Act XII of 
1555. was enaeted and no abatement after 
the enactment of the Civil Prosedure Code 
exeept under the provisions eontained in 
the Oivil Procedure Code and the Limita- 
tion Ast (see Artieles 176 and 177), that 
is, till an applieation to bring in legal 
representatives on the record becomes barred 
andthe delay is not exeused. The Fall 
Benoh ease in Krishna Behari Sen v. Oorpora- 
tion of Oaloutta (8) fully supports my above 
view, though it does not deal with the pro- 
visions of Aet XII of 1855, It is to my mind 
difficult to‘ hold that the Legislature, when 
enacting Act XII of 1855, intended that an 
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action already eommensed during the life- 
time of both the parties should abate by the 
right to sue or the liability to be sued not 
surviving and that only a new statutory right 
should be areated in favour of or against 
exeoutors and administrators and representa. 
tives. The preamble expresses that the rule 
of law then in forse, namely, that the right 
to sue and the liability to be sued for sertain 
wrongs da not survive, was intended to be 
abrogated by the Aat. I, therefore, am 
disposed to dissent from the deeision in 
Ramohode Doss y, Rukmany Bhoy (2). Thequea- 
tion of abatement depends now on the Civil 
Prosedure Code. Order XXII, rule 1, says 
generally that where tho right to sue survives, 
the suit does not abate, Act XII of 1855 
says that the right to sue does survive to the’ 
exesutors, administrators and representatives. 
The Civil Proaedure Code itself does not 
enget anything against the provisions of 
Ast XII of 1855. I, therefore, am unable to 
follow the argument that besause Aet XII of 
1855 does not direstly deal with a suit brought 
during the lifetime of the wronged person or 
of the wrong-doer, the right to sue does not 
survive in the ease of sush a suit. The 
anomaly pointed out by my Lord in his judg- 
ment is, in my opinion, a suffgient answer to 
that reasoning. As regards GQadigi Mareppa 
v. Firm of Marwadi Vannajes Vajaniee (4); 
the observations are obtfer, as the learned 
Judges relied in the first place on another 
ground of desision, namely, that sestion 89 of 
the Probate and Administration Act had no 
direst applisation to the facts of that oase, 
In the next plase, the learned Judges admit 
that the language used in section 89 would 
be rather strange if their interpretation is 
adopted, namely, that injuries saused by 
malieious prosesution are included in the 
words "other personal injuries not eausing 
death ;” (thirdly) Aet XII of 1855 is not 
referred to in the judgment and the limita- 
tion made, so far as therighta of exesutora 
and administrators are soneerned, by the 
Indian Suosession Aet on the provisions of 
Aot XII of 1855 and the advisability 
of eonstruing the language of such limitation 
stristly. 

If I may say so with respeat, the desisions 
whieh &aresontrary to the view in Krishna 
Behari беп v. Oorporation of, Oaleutta (3), 
seem to have been influenced mainly by the 
idea that the maxim acito. personalis moritur 
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tum persona is suoh a sasred one that we 
Bhonld try even to give unusual meanings to 
expressions in Statutes [see Gadég? Матегра 
v. Firm of Marwadi Vannaree Vajaniee 
(4)} so that the sacredness of that maxim 
may be affested as little as possible. But 
as pointed ont in the judgment of my 
Lord, the maxim has been always eon. 
sidered as an unfair and even barbarous 
maxim, especially when applied to a ease 
where the injured party ia denied redress 
hesause the wrong.doer died. I may add 
that it seems to me to be based upon no 
pricciple of justice, equity or good sonseienee 
and that the teshnisal eommon law rules as 
to forms of astion and the distinotion between 
real and personal actions might have had 
much to do with its survival in modern 
days, notwithstanding that many statutory 
exceptions have been grafted on 16 even in 
England, 
~ On general prinsiples, I am of opinion that 
no final abatement should take plase, whether 
the plaintiff or the defendant dies, whenever 
the suit involves а slaim by the plaintiff for 
попа] pesuniary damages or whenever aosta 
have been ineurred hy the plaintiff before the 
death of either party, After the plaintiff's 
death, damages by way of solase to the 
pleiLtiff's feelings shculd not, on prineiple, 
be granted to his representativos (it is 
doubtful on prinsiple whether it sould be 
given to himself), As regards what are 
galled vindistive or penal damages, they 
ought not, on prinsiple, to be granted againat 
the defendant's representatives and ther 
grant even against the defendant seems 
elearly opposed to prineiple. The grant of 
vindistive and penal damages is based on 
the unsound view that an aotion for damages 
for tort is a quas? criminal proseeding. If the 
plaintiff in this ease has olaimed sash 
vindietive and penal damages, apart from 
elaiming astual peeuniary loss, and if he 
presses such slaim against the legal repre- 
sentatives also, I hope that he would get very 
little sympathy from the Court so far as euch 
additional amounts are elaimed, But all this 
has not mush bearing on the abstraot ques- 
_ tion of the survival of the right to sue, when 
aetual pecuniary damages have been insurred 
and claimed by the plaintiff in the suit or 
aosta have been ineurred by him before his 
death or the death of the defendant, 
However, [ think the questions involved are 
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diffioult enough to require further arguments 
at the Bar and further eonsideration by a 
Fall Bench, espeainlly as several Judges of this 
Court have expressed a different view, І, 
therefore, agree that the questions arising in 
this sase may be so referred to a Full 
Beneh and I agree to sush referensa being 
made in the words formulated by my Lord, 





This appeal eame on for hearing on 6th 
Desember 1920 before а Ful] Beneh. 

Mr. Н. Hakim, for the Appellant, —Thoe 
question in this ease is whether the right to 
sue survives. Your Lordships will have to 
construe section 89 of the Probate and 
Administration Aet. I beg to refer your 
Lordships to the earliest Aot, XII of 1955. 

[Оооттв Твоттев, J.—Yonu just tell us what 
you are going to argue. 

[The preamble of Aot XII of 1855 was then 
read. ] 

[ Avr ixa, J,—Seetion 1 says that new aetions 
ean be brought against a person's representa- 
tives after hia death.] 

The English view is not followed. Second 
part of the first sestion preserves sueh rights 
against exeoutors and administrators for any 
tort committed by deseased. In India, there 
is no differense between real and personal 
property. 

[Оооттв Trorrar, J.— This sestion deals 
with only new actions started.] 

The next Aet is the suesession Act, X of 
1865, Sections 268 and 267 deni with the pre- 
sent question. Seation 89 of Aet V of 1881 
oorresponds to those seetions with only illus- 
tration (b) omitted, 

(The Order of Reference was then read). 

(Courrs Tgorrzz, J.—I think that the Aet of 
1855 only lays down that astion, if sommenced, 
ean be continued and if not eommeneed, it 
may becommensed, If that Aet preserved 
that right, subsequent legislation eannot take 
it away. 

Krishna Behari Sen у, Oorporation оў 
Calcutta (3) supports my position, 

Kumaraswamt ВАВТЕП, J.—Why should they 
use assault and other personal injaries ; other 
personal injuries might well inelude assault? 
What is the objest of the Legislature in 
singling out ‘assault P’) 

(Mr. Hakim replied by reading out the 
definition of assault in the Indian Penal 
Code.) 
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There is a case ágainst my present eonten- 
tion in Punjab Singh v. Ramautar Singh (5), 

As far as Madras is soneerned, there sre 
only obiter dicta on the point. 


' айд Mareppa v. Firm of Marwadi Vanna- 
jée Vojanjee (4) and Ramchode Doss vy. 
Rukmany Bhoy (2). 

[Kumag wair Sastri, J,—I don't think the 
present point arises direetly in those oases, ] 

Yes, 

(Kumaraswam: Sasrar, J.—‘ Other’ should 
be read distributively and should not be tasked 
oh to the last.) 

That is the difficulty. 

| Oorrrs Твотткв, J.— Where is that case 
in your favour ?) 

“It. isin Dinshaw v, Jamseijt (6), 


Mr. V. V. Srinisasa Iyengar, for the Ke. 
spondents.—It is necessary to sonsider the 
effect of the Ast of 1855. All the desisions 
of the High Courts have sonstrued the Aot of 
1655 as orly giving в right to institute a 
suit, and not to sontinue' one already вот. 
menaed, 

[Covrre TROTTER, J.—Do you mean to кву 
that ‘exeontors’ cannot eontinue the suit Р] 

Even if the suit had abated, they воп] in- 
stitute a fresh suit, Every Court has so held. 

tÁvimG, J,—Is it quite elear that after 
abatement, afresh suit воша be brought? ] 

. Sadasiva Aiyar and Napier, JJ., considered 
this point and I shall presently refer to 
them. The words used are ‘to sùo’ or ‘to ba 
sued,’ If the objeot was to continue the suit, 
such words would not be used. 

ТАтике, 
tion 2 ?] 


The objest із that the suit abates. 

[Govrrs Trorrer, J.—I have no doubt it is 
obvious that they eonld continue the snit, ] 

The seation ocntemplates only the com- 
meneement of the suit. 25 Edward III, 
Chapter V, deals with exedutors of executors, 

In the ‘Brat part of olause а), there is 
a-limitation fo bring astione, СВ. only where 
there is loss to property ; ‘in the second part 
there is no süah limitation, 

‘Oovurrs TROTTER, J,— І ворробе malicious 
proseoution is gush a ease as would fall under 
!Јовв to the estate.’] 

It would be necessary to know why the 
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J.— What isthe object of see-. 
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Legislature made а distination between plaints y 
iffs ani defendanta. The Logislature did. 
make ‘a differance betwedn plaintiffs and. 
defendant.; then they knew that they de- 
parted very widely from the English Law. 
Afterwards sestion 89 of the Probate and 
Administration Ast was enasted to bring the 
law into line with the English Law. 


Haridas Ramdas v. Ramdas Mathuradas (1) 
held that a suit abated on the death of the 
defendant and that the plaintiff eould not 
continue it, The Ast of 1855 does not apply 
to saoh cases, There is no doubt that the 
Eoglish Law applied bafore 1555 and the 
L»gislnture refers toit, The exeautors had no 
power ts continue the suit. So it is enasted, 
they seould institute it. Seetion 89 of tha 
Probate and Administration Aot refers to any 
suit or proseeding existing up to the date of 
the death, 


[Атижө, J.—Do you say any rights or 
suits?! . 

The words inthe Act of. 1855 were taken 
from the English Statute, 3 and 4 William IV, 
Chapter 42, with a very slight modifisa. 
tion; for the words ‘trespass’ and ‘trespass 
on the ease’ Indian Legislature substituted. 
‘loss to rid iiis 
` L AYLISG, J.— We are all РЭР that the 
Aot of 1855 did give only & right to institute 
the suit and not to continue one. This will 
sut down в good deal of the argument. 

Сооттв Твотгев, J.— When they oame. to. 
the Act of 1881, they dissovered the mistake 
and wanted to oorreet it.] 

But, then, they restrioted it to wrongs 
to property. Aseording to that Act, there 
is по diffsrenae between the representá. 
tiven of plaintiffs and defendants, 
The words used in the Act are ‘personal 
injuries.’ ‘Personal’ would not have been 
used if it was intended to mean only physioal, 
There is absolutely no reason to adopt me 
contention of the other side. The word ' 
jury' used in the Aet is really taken Бом 
Blaekstone. He uses it ina рар sense, 

Volume III, Chapter 8, paga 118. 

What is the objest of putting ‘anasali ad 
defined in the Indian Penal Oode’, if the воп. 
tention of the other side is right P "АП wrongs 
to property only would survive, whieh was the 
law in England, and the intenti»n of tha 
Legislature was to bring the liw here into 
lire with. the English Law, 
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[KusanAswAMI Sasrri, J.—If, asoording to 
Order XXII, Civil Prosedure Code, the suit 
abates, a fresh suit cannot be brought. Can 
it be brought under the Aot of 1855P] 

On the other arguments, assording to the 
eontention of the other side, the word ‘for’ in 
wó8tion 89 would have been repeated, if the 
‘Legislature has thought of à separate alassifi- 
sation. 

Mr. Hakim, in reply. 

OPINION, 

Атка AND Ooorrs Твоттив, JJ.—The sole 
question we have to deside ie, what is the true 
sonstrustion of sestion 89 of the Probate and 
Administration Ast of 1881, Mr, Hakim at 
one time tried to argue that Aot XIT of 1855 
must be deemed not only to give a fresh 
вапва of astion for and against representa- 
tives of those who bad sommitted or suffered 
sivil wrongs, but віко by resessary implioa- 
tion to‘have prohibited the abatement of suits 
'eommeneed by the wronged against the wrong- 
dcer during the lifetime of both by reason of 
the death of either party. It may have been 
ап omissionfof the Logislature, but а olose 
‘sorutidy of the text makes it reasonably elear 
‘that no provision was made in that enastment 
for the ease of a suit already pending when 
one of the parties dies. Weare thus left to 
the sonatruotion of sestion 89 of the Aet of 
‘1881, whioh runs as follows : — 

“AN demanda whatsoever, and all rights 
to - -prosesute or defend any suit or other 
préceeding, existing in favour of, or against 
'& person at the time of his desease, survive to 
‘and against his exeeutors or administrators, 
except eances of aetion for defamation, assault 
as defined in the Indian Penal Code, or other 
personal injuries not causing the death of 
the party, and exoept also enses where, after 
the death of the party, the relief sought 
could not be enjoyed, or granting it would be 
nugatory." 

There are two possible sonstruations, ard 
each bas sommended itself to an Indian Benah, 
-The Csleutta High Court has held that the 
. words ‘ personal i injuries not eausing the death 
of the party’ should be taken to mean 

'bodily injuries of a higher degree than 
‘assault,’ The Bombay Court, and more than 
“one Judge of this Court, has interpreted 

''personal injuries’ as meaning ‘wrongs to 

-ihe person whieh do not necessarily oause 
damage to the estate of the person wronged.’ 
: To" that .ваве, > tha section would praetieally 
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-J., justly eharasterises as ‘barbarous,’ 
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reproduse the maxim of the English Common 
Law--aclto personalis morir cum persona — 
with its statutory modifieations, 


With great reluctance, we feel sompelled 
to assede to the latter view. The prineiple 
that is involved in the maxim is one that 
obviously works great injustice and its 
adoption into the Common Law has been 
regretted by eminent English Judges. The 
draftsman of the Statute of 1881 sould easily 
have drafted a sestion whioh abolished the 
rule and all its aonsequences, and preserved 
eanses of action in tort notwithstanding the 
death of either the wrongel or the wrong-doer, 
That he sertainly did not do, for in express 
terms he exeludes from preservation sauses 
of aetion for assault or defamation. If it was 
not intended to abolish the maxim, how mueh 
of it was intended to be preserved P On the 
appellant’s eonstrustioo, there was intended 
to be preserved a wholly arbitrary selection of 
the possible cases, guided by no logisal prin- 
siple whatever, It is impossible to see why 
defamation shonld be in one sategory and 
malicious prosseution and false imprisonment 
in the other, 

We are, therefore, driven to the sonelusion 
that the Ast must be supposed to have 
envisaged a loaisally.soherent elass of sauses 
of astion, and that result вап only be 
ashieved by eonstruing ‘personal. injuries’ 
as meaning not ‘injuries to the body’ merely, 
but injuries to the person in Blaskstone’s 
sense other than those whieh either oause 
death or tangibly affest the estate of the 
deseased injured person ог eause an аввге- 
tion to the estate of the deceased wrong- 
doer, In effest we think that the words 
whioh we have to aonstrue are ejusdem 
generis, not merely with the last preocding 
word ‘pesault’, bat with „the two preoeding 
"words ‘defamation’ and ‘assault’, Sadasiva 
Aiyar, J., who has taken the opposite view, 


thinks that the Judges who felt constrained 


‘to differ from tha eonelusion of the Caloutta 
High Court were influeneed by a supersti- 
tious veneration of the English Gommon Law 
rule, We venture to suggest that the more 
proper objest of his eritioism would be the 
draftsman of the Aot of 1881, who, with 
a elear field before him, not only abstained 
from boldly abolishing the rule of the 
English Oommon Law, which Sadasiva Aiyar, 


but 
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reprodused it in language so ambiguous 
that while ib was certain that he had retained 
it in part it was unaertain whether he had 
retained it as а whole. If we sould see any 
logisal line of demaraation between what, 
it is suggested, was retained and what was 
rejected, we would gladly aecept the view that 
only part was retained; but weare unable to 
do во, 

In the result, we hold that the suit abates 
as against the first defendant, 

KuüMARASWAMI Ѕавтві, J.—-The question 
referred to us for deeision is: “If the 
defendant in a suit for malicious pro- 
seoution dies more than a year after 
the proseoution in question and before 
judgment is given in the suit, does the 
right to sue survive within the meaning of 
Order ХХХІ, rule 1, во as to prevent the 
abatement of the suit?" 


The maxim ‘actio personalis moritur cum 
persona’ is with oertain limitations as old 
as the English Law, and the maxim has 
been inflexibly applied to actions essentially 
based on tort. The rule of Common Law is 
that you sould not sue exesutors fora wrong 


committed by the testator for which you sould 


only resover unliquidated and other damages, 
In Phillips v. Homfray (7) Lord Bowen, 
who delivered the judgment of Lord Justise 
Cotton and himself, deals fully with the 
applisations of the maxim and its limitations, 
He observes (at page 454): "The only oases 
in which, apart from questions of .breash 
of contract, express or implied, a remedy 
fora wrongful aet ean be pursued against 
the estate of а deseased person who has 
done the aot, appear to us to be those in whieh 
property, or the proceeds or value of prop- 
erty, belonging to another, have been appro- 
priated by the deceased person and added 
to his own‘estate or moneys, In sugh oases, 
whatever the original form of aotion, it is in 
‘substanee brought to recover property, or its 
рговвейв or value, and by amendment sould 
be made sueh in form as well as in sub- 
stance, In sushoasesthe asticn, though arising 
out of a wrongful aet does not die with 
the person. The property or the proseeds 
‘or value whieh, in the lifetime of the wrong- 
doer, sould have been resovered from him, 
ean be traced after his death to his assets 


(7) (1888) 24 Oh." D. 489; 62 1, J, Oh. 888; 49 L. 


tf, 5; 32 W. R. 6. 


and recaptured by the rightful owner there. 
But it is not every wrongful aot by whioh 
в wrong-dcer indirectly benefits that 
falls under thia head, if the benefit does 
not sonsist in the acquisition of property, 
or ity proeeeds or value. When there is 
nothing amongst the assets of the deaeased 
that in law or in equity belongs to the plaint- 
iff,and the damages whieh have been done 
to him are unliquidated and uncertain, the 
exesutors of a wrong-doer cannot be sued 
merely beeause it was worth the wrong-doer'a 
while to commit the ast whioh is complained of 
and an indirect benefit may have been reaped 
thereby.” After giving two illustrations of 
the distinetion he observes:— This line of 
demarcation has drawn itself in sonformity 
with the olassifications of forms of aetion 
known to the English Law, As long as the 
maxim actio personalis mortiur cum persona 
is preserved by the law of this sountry, 
the line drawn is neither insonyenient nor 
unreasonable, if every wrongful act whieh 
was attended sonsequentially and indirestly 
with advantage to the wrong-doer or his 
posket were to warrant an astion against 
executors, if would bə impossible to know 
when executors were liable or not and the 
maxim would in fast beeome a sourae of liti. 
gation. We have not now to sonsider the 
polisy of the maxim It is part of the law 
and while 16 is mo ought not to be frittered 
away.” | 


As regarda actions brought by personal 


representatives, the law was sonsiderably 


altered by 4 Edward III, Chapter 7. The Aat 
provides that executors shall have an astion 
against trespassers in respeet of goods and 
chattels of their testators oarried away 
during their life and recover damages in 
like manner as their festators if they were 
alive. As observed by Bramwell, J., in 
Twycross v. Grant (8), the Aat has been 
constrned as extending to all torts exeept 
those relating to free-holds and those where 
the injury done is of a personal nature, 
As regards real and personal estate the 
Civil Procednre Ast of 1833 allowed an 
action of trespass or trespass in the oase 
to be maintained by exesutors ofan adminis- 
trator of a deoeased person for any injury 
to his real estate sommitted in his life. 


.(8) (1878) 4 C. P. D. 40 at p. 45; 48 L. J, 0. P. Jy 
3 L, T, 681; 27 W, R. 87. 
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time, for whieh he might, if alive, have 
maintained an aetian if the wrong was 
committed within six months before his 
death, The Aet provides for no remedy for 
an ast sommitted to the person, such as false 
imprisonment. 


When a tort resulted in the death of 
а person, there was no remedy till the 
Fatal Ascidents Aot (1845), commonly known 
as Lord Oampbell’s Ast, gave a right of 
astion by exeoutors or administrators for 
the benefit of. the relatives specified in the 
Aot. In India the Fatal Accidents Aot, VIII 
of 1855, provides for sush oases, The oaase 
of aetion was а new one arising upon and out 
of а person's death and does not really affeat 
the maxim. 


Turning to the law as applied in India, 
it is clear that the Common Law rnle was 
applied in all its atristness by Oourte, exoept 
where a remedy was given to ог against the 
exeentore, administrators or personal гө. 
presentatives by Statute Law. The first 
Legislative enactment was the Legal Re- 
presentatives Suits Aot, XII of 1855. The 
preamble states that it is expedient to 
enable executors, administrators or repre- 
.sentatives in eertain oases to sue and be 
sued in respeot of certain wrongs whioh, 
aveording to the present Jaw, do not survive 
to or against such executors, administrators 
or representatives. The applicability of the 
maxim to India is thus recognized. Section 1 
enacts that an astion may be maintained by 
the exesutors, administrators or representa- 
tives of a deseased person for any wrong 
вошт фей in the lifetime of sush person 
whieh has oeeasioned peouniary loss to hia 
estate, for which wrong an aetion might have 
. been maintained by auch person, provided that 
the wrong was committed within one year 
before his death. The damages so resovered 
‚ were to be part of the personal estate of the 
deceased. A right of astion was given against 
the exeoutors, administrators, heirs or repre. 
sentatives of в deceased person for any wrong 
eommitted by him in his lifetime, for. whioh 
he wonld have been subjest to aetion, if sush 
wrong was committed within one year before 
his death, Seotion 2 provides that no action 
sommensed under the provisions of the Ast 
shall abate by reason of the death of either 
party but may be sontinued by or against the 
exesutors, administrators or representatives of 
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the party deseased, provision being made for 
the plea of want of assets. 

It will be seen that slause 2 of sestion 1 
of the Indian Ast of 1855 is wider in its ssope 
than the English Oivil Procedure Ast of 
1883. Suits by exeeutors, etc., have to be for 
an injury to the real estate of the deseased 
person and suits against exeoutors, eto., are in 
respect of а wrong committed in гөврво of 
another’s property—real or personal, The 
period of limitation is six months and the 
form of astion was to ba an astion of trespass 
or trespass in the овве, 

The remedy given by the Indian Ast of 
1855 is, however, sonfined to suits brought 
subsequent to the death ofthe person and 
did not enable suits brought by him to 
be eontinued after his death. In Haridas 
Ramdas v. Ramdas Mathuradas (1) the plaint- 
iffa susd to resover damages for wrongful 
arreat and  malieions  prosesution, The 
defendant died pending suit and the plaint» 
iff sought to eontinue the suit against the 
exeoutors of the deseased or his legal re 
presentatives,  Theobjestion taken was that 
the suit abated. It was held by Haridas 
and Parsonr, JJ., that Aot XII of 1855 did 
not apply, as it related only to suits brought 
against the heirs of a deesased person for 
wrongs sommitted by him in his lifetime, 
The deaision was followed by Subramania 
Aiyar and Benson, JJ, in Ramchode Doss 
v. Rukmany Bhoy (2). The suit was one 
for damages for malicious рговевпіїоп and 
the defendant died pending suit. The plaint- 
iff applied for leave to bring her exeantors 
on resord as legal representatives and Moore, 
J., held that the suit abated.  Relianee was 
plaeed on appealon the sesond elause of 
mestion 2 of Act XIL of 1855, bat tho 
learned Judges observed: “A similar argu- 
ment was urged in Haridas Ramdas v, 
Ramdas Mathuradas (1), followed by the 
learned Judge and was overruled, We 
agrea with the Bombay High Oourt that 


*elause 2 of sestion 1 of the Aot XII of 


1855 does not apply to an astion some 
mended against the defendant in his life. 
time, but only to astions sommeneed against 
the executors or other respresentatives ofa 
deaeased wrong-doer." 

With all respect I am unable to agree 
with Sadasiva Aiyar, J., that seation 2 enables 
the sontinuanse of suits already filed, as 
the aestion diatinetly states that “no action 
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commenced under the provisions of the Act shall 
abate”? The learned Judge and Napier, J., 
took the opposite view in Subramanta Iyer 
v. Venkataramier (9), where they held that Aot 
XII of 1855 only applied to suits filed by 
the legal representatives, and not to suits 
fled by the deceased and sought to be 
sovtinued by them. If the Legislature in- 
tended that suits already filed were to be 
continued by the exeautors, administrators 
or legal representatives, apt words would 
have been used iu the Act. The preamble 
refers only to suits to be filed after death 
and if suite already instituted were intended 
to be covered by the Aot, sestion 2 would 
have referred to action commenced by the 
deceased or by his representatives under 
the provisions of вевіїоп 1, 
* Though the Legislature went maoh further 
than the English Act of 1833 when it 
enaeted elause 2 of sestion 1 of Aot XII 
of 1855 and gave a fresh right of suit, 
it confined demands and rights to pro- 
secute or defend suite or special proseedings 
by exeoutors or administrators in the 
Suseession Ast of 1865 to suits other than 
eauses of astion for defamation, assault as 
defined in the Indian Penal Code, or.other 
personal injuries. not eausing the death of 
the party and also asees where the death 
of the party rendered the granting of any 
relief uselese, As the Suosession Aot did 
ot apply to Hindus, Mubammadans or 
Buddhists, a similar provision was also 
enacted in the Probate. and Administration 
Act, 1881, sestion 89 of whieh runs as 
follows:—— ` 

“All demands whatscever and all rights 
to proseeute or defend any. suit or other 
proseeding, existing in favour of, or against 
‘a person at.the time of hisdesease, survive 
toa aud against his exeeutors or administra- 
«tore, except eauses of action for defamation, 
‘assault as defined in the Indian Penal Code 
sor other personal injuries not sausing the 
‘death of the party and except also oases 
when after the death of the party the 
-relief sought sould not be enjoyed or granting 
it would be nugatory,” 

It cannot be said that when the Legislature 
.enaeted the. Suecession Aot of 1865. or the 
Probate and Administration Aet of 1851, 


(9) 31 Ind. Cas. 4. 
i . 
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it had not before it the earlier enastment 
of Act XII of.1£55. Though there was 
no exseption as regards oanses of action 
in section 1, alanso 2 of the Aat of 1855, 
whieh would eover suits exeepted by the 
Acts of 1855 and 188], it was thought 
necessary to make some exeeptions in the 
later Aots. It would ba unreasonable to 
auppose that the Legislature, out of the 
large number of personal injuries actionable 
in law, made a random meleation of defama- 
tion on the one side and assault and other 
physieal injuries not resulting in death on 
the other and left several personal wrongs 
more serious than simple assault unprovided 
for. If the words "other personal injuries 
not eausing the death of the party" be 
read ejusdem generis only with assault, the 
exesutors or administrators of a person 
who wrongfully restrains another (without 
assaulting him) for a few minutes would 
be liable to be proceeded against in the 
suit, while those of one who osommitted 
grievous bodily harm not severe enough 
to sanse death would eseape. It should 
be remembered that assault, as defined in 
the Indian Penal Code, insludes the most 
trivial forms of personal violeneo and no 
reasonable explanation san be given for 
the Legislature picking out some ‚ offenaes 
and exeluding others; some of whish are 
of.a serious nature. It would have been 
easy to use the word physisal injuries 
instead of the word personal injuries or to 
‘add the word "and" before assault, if only 
asta of personal violence were intended to be 
exoluded. 

The words “personal injuries” represent 
a olassifieation well known to law and in 
ordinary legal phraseology are nob sonfined 
to merely physical injuries. Blackstone in 
dealing with private wrongs observes: 
“Personal acts are sush: whereby a man 
elaims a debt or personal duty or damages 
in lieu thereof and likewise whereby ‘a 
man elaims a satisfaction in damages for 
some injury done to his person or property. 
The former are said to be founded on 
eontraots and the latter upon torts or 
the former nature are all 
astions upon debt or promises; of the latter 
all -aotions for trespass, nuisances, assaults, 
defamatory words and the like.”. He then 


‘proceeds to deal with injuries which affect 


the personal weeurity of individuals’ and 
А y yt 
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divides them into injuries against their 
lives, their limbs, their bodies, their health 
or their reputation, and in tha last olass 
inaludes both defamation and malisions pro- 
secution (Book Ií(I,olause 8), He divides all 
injuries into injuries without foree or violenoe, 
as slander, and others eoupled with foroe 
or violense, as batteries. As pointed ont 
by Pollook aud Maitland in the History 
of the English Law and by Street in bis 
work on the Foundations of эва! Liability 
(Volume 1, page 327), malioious prosecution 
was regarded only азап aggravated form of 
defamation, 

Bearing in mind this olassifisation and 
having regard to the fast thatin the Haglish 
Civil Prosedure Act of 1838 the remedy 
was oonfined to injuries to the real or 
personal estate, of the deseased, aud not to 
purely personal wrongs as understood in 
English Jurisprodenos, and that the same 
limitation is plased by sestion 1, clause 1, 
of Aot XII of 1855 and the anomaliss that 
would result if the Legislature pisked ouf 
arbitrarily some personal wrongs aod exolud- 
ed them and desired to insalude at the 
same time wrongs of a much less serious 
character, I think the intention of the 
Legislature in 1865 and 1881, when the 
Sussession and the Probate and Administra- 
tion Aets wera passed, was to assimilate the 
law in India, as far as possible, to what 
it was in England and to  exelude from 
the operation of sestions 268 of the Suaoes- 
Bion Aot and 89 of the Probate land Ad- 
ministration Aob suits whioh, by the law 
as administered in England, would fall 
under the maxim actio personalis moritur cum 
persona. If the words were simply all 
personal injuries поё sausing the death of 
the party and omitted defamation or assault, 
it may be argued that personal meant 
only physieal and that causes of astion 
for defamation and other similar injuries 
survived. The Legislature took two types 
of personal injuries, one phyasieal ani the 


other not, and used them by way of illustra- 


tion of what it meant to exeluds. In this 
view the words other personal injuries not 
eausing the death of the party must ba read 
with defamation and assault. 

There has been a oconflias of anthority 
on the question referred, In Punjab Singh 
т, Ramautar Singh (5) it was hell by the 
Patnal/High Court that {the words tother 
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personal injuries not aausing the death of 
the party in seotion 89 of the Aat are ejusdem 
generis not only with assaulé but also with 
defamation ànd inslude  malieions praseou- 
tion. The same view has bsen held by 
the Madras High Court in (041) Mareppa 
v. Firm of Marwadi Vannajee Vajaniee (4). 
A eontrary view was taken in Krishna 
Behari Sen v. Corporation of Oalcutia (3), 
where the learned Judges differed from 
Justiso Henderson, the Trial Judge, and 
held that to use the words other 
personal injuries not resulting in death in 
eonneotion with an action for defamation 
or malieious proseaution would be straining 
the language used by the Legislature and 
placing on it an unnatural and foroed oon- 
struction, In Punjab Singh v. Ramautar 
Singh (5), Dass, J., who was a member of the 
Calontta Bar for several years, observes that 
in his experienca the oase has never been 
followed subsequently io the Caleutta High 
Oourt, 

I would follow Punjab Singh v, Ramautar 
Singh (5) and Gadiji Mareppa v. Firm of Mar- 
wadi Vannajee Vajaniee (4) and hold that a 
suit for damages for malieious prosecution 
a bates. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 

Execorion First Arrman No. 187 or 1920, 

February 25, 1921. 

Present : —Mr, Justioe Walsh. 
MAHPFUZ HASAN —APPLICANT— 
APPELLANT 
versus 

MAZHAR ALI KHAN—Decare-Hocper | 

— RESPONDENT, 

Pensions Act (XXIII of 1871), вз. 11, 12—Poiitical 
treaty pension, whether attachable at instance of 
ereditor—Pleadings—Point abandoned, whether can be 
re-opened, 


A political treaty pension is, under seotion 11 of 
the Pensions Act, not attachable in pursuance of a 
creditor's decree. [p. 275, col. 2.] 

A point relevant to liability in a suit which has 
been taken or may have been taken and has been 
deliberately abandoned, cannot be re-opened, but 
this principle would nob apply to points which}‘are 
irrelevant before decree, [p. 274, col, 2.] 
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MAHFUZ HASAN V. MAZHAR ALI KHAN, 
Exesution first appeal from a desision of 
the Additional Subordinate Judge, Morad- 
abad, dated 30th Maroh 1920, | 
The Hon'ble Mr. Riza Ali, for the Appellant, 
Mr. Mohan Lal Sandal, for the Respond. 


ent. 

JUDGMENT,—This is an appeal in an exe- 
eution matter raising ashort but interesting 
point oflaw. The applicant or deoree-holder 
had recovered judgment in a suit for sontribu: 
tion against several eo-mortgagors insluding 
the defendant, the present-appellant, Mahfuz 
Hasan, No. 12 in the application for 
exesution and No. 15 in the array of 
defendants in the original suit, and he 
applied in the Execution Court for attachment 
or sale of oortain property, mentioned in 
eolumn 10 of the applioation, in discharge of 
the liability which had been deslared against 
the defendants in the suit, and ineluded in 
the details under column 10 was Itam No. 3 
desoribed in the following worde:—~—'Rs, 125 
annual amount of pension under political 
treaty; whioh is realised from the Treasury 
of Distriet Moradabad and whieh was granted 
under the order of the Board: of ‘Revenue, 
United Provinoes of Agra and Oudb, forming 


part of Rs, 266 8-11.” The statement of 
the figures appears to be ineorreot. The 
amount given is an annual amount. The 


pension papers diselose an annual pension of 
Rs. 26.8.11 or Hs, 18 4 5 half yearly. It 
співу be that, as Mr. Riza Ali for the appel. 
lant suggests, the warrant before me is only 
one warrant for payment out of several 
representing the total pension, or it may be 
that the.applieant’s deseription was inoorreot. 
I am only dealing in my judgment with 
the pension’ warrant before me, If any 
further question arises about any other 
pension warrante, the Court must be guided 
by my judgment inthis ease. An objection 
was raised by the judgment debtor that the 
politioal pension whieh the desree-holder 
wanted to sell. was not saleable and not 
liable to exeaution. 
has held that this objestion has no foree and 
thatthe matter was desided in the original 
suitand that this decision is binding on the 
parties. 

I do not agree with this view. 
inclined to think that the question whether 
a partioular piese of property in the hands of 
the defendant is attachable, is irrelevant in 
а suit whieh is- brought to determine the 
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liability .of that defendant, but looking at 
the long history of the litigation in the 
suit І am quite satisfisd that the point was 
not desided by anybody so as to he binding 
upon the parties. The history of the matter 
is this, The plaintiff brought his suit for 
contribution and suaeeeded in the First Court 
in May 1912, and the defendant ‘in that suit 
contended that he was not liable, and at 
any rate that his politieal pension sould 
not be made answerable for any part of his. 
liabilities, The Trial ‘Court framed an 
issue on this point and desided it in favour 
of the plaintiff. giving as his reason that 
the present appellant, namely, the then 
defendant, was not the pensioner and that 
the pension did not oome within sections 11 
or 12 of the Pensions Aot of 1871, An 
appeal was brought to this Oourt and deoided 
by the High Court on the 13th of Marah 
1917 (First Appeal No. 350 of 1915), when 
the appeal was allowed on the ground that 
the Trial Court had altogether misunderstood 
the principles of a suit for contribution, and 
{һе suit was remanded to the first Court 
for retrial, It was retried and decided in 
favour of the plaintiff by a judgment of the 
81st of May 1915 by thesamé Jadge who 
has dealt with this matter in the Hxeoution 
Court, An appeal was again brought to this 
Court, whieh eame before my brother Piggott 
and myself, and we made sertain modifieations 
in the deoree of the lower Court with 
regard to the amount of the plaintiff's olaim 
and the proportionate liabilities of sertain of 
the defendants, and in that appeal a eross- 
objection was filed by the present appellant, 
objecting that the arrears or balance of the 
liability eould not be eharged upon his 
pension or pensions. We did not deal with 
that matter or decide it іп апу way; Thera 
is no evidenss before me that it was urged: 
upon us and that we held it to be irrelevant’ 
or, as is equally possible, it was not: urged by- 
Counsel on the ground that he eould:not do 
so with any hope of suesess. А point 
relevant to the liability in suit whioh has 
been taken or may have been taken and has 
been deliberately abandoned, sannot be re- 
opened, but that principle does not apply to 
points whioh are irrelevant before desree, as 
I think this was, - In my opinion; therefore, 
the Exeeution Court is wrong in saying that 
there was а binding desision upon the parties 
on the point, The judgment of tho first 
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Court at the first trial in 1912 has been 
reversed and no longer oxists, and there is no 
judgment Subsequent to the High 
Oourt’s order diresting& re-trial in whioh 
this point has been desided or dealt 
with, 

J, therefore, have to deside whether the 
objection is a good one ora bad one. At 
first sight there seemed to be a great deal 
to be said forthe reasons given by the first 
Judge who dealt with the matter in 1912, 
but now that the payment warrant is before 
me, it sesms to be sonolusive оп the question 
of fast whether this is а politioal pension or 
not within the meaning of section 11 of Act 
XXII of 1871, It is an offieial dooument 
issued by the Treasury Offiser under the 
authority of the Assistant Assountant 
General to, the Oollestor of Moradabad. 
It ia headed "pension payment order” and it 
is dessribed as the "pensioner's half," no 
doubt, besanse it is issued to the pensioner 
himself. t gives the name of the pensioner 
as the present judgment-debtor. It gives 
his age and deseription and the amount of 
his pension as “treaty politioal pension in 
perpetuity.’ It contains a note under the 
authority of a Government order that 
payment under it isto be made only to the 
pensioner” with eertain exceptions, and a 
red ink note in English, Urdu and Hindi 
that on the desease of the “pensioner” this 
ordér shall be immediately returned by his 
family to the Distriot Offiser, The history 
of this pension is not before me. It is 
admitted by the judgment-debtor that he 
was not the original pensioner, Musammat 
Kundan is said to have been at one time 
the pensioner and she was suesseded, it 
is said, by transfer by one Musammat Alemun- 
niss, who in her turn was sueseeded by the 
present judgment-debtor. Section 12 of Ast 
No. XXIII of 1871 makes all assignments 
and sales, inter alta, of all pensions mentioned 
in seetion 11 null and void, That san only 
mean that they are not binding on the grantor, 
in this oase the Government, But it 
follows from that that the Government oan, 
if they please, sontinne the pension to 
. апу deseendant or transferee. It is idle 
to spesulate whether the present transferee 
may be a lineal descendant or а blood 
relation of somebody for whom the Govern- 
ment had ‘sonsideration and was willing 
о &esept as the sontinning pensioner. At 
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any rate the fast that if was being paid 
in 1919 is eonelusive evidenee that it had 
not been nullified or avoided by the Govern- 
ment at the time when this deoree was 
passed, 

At the eleventh hour the respondent's 
Counsel urged upon mo either to refer an 
issue to the frst Court or to hold that this 
was а pension older in date than the Aat 
of 1871 and granted by the Government 
before that Ast so as to eome within 
gestion 7, sub-section (2) of the Aot, whish 
makes sush pensions eapable of alienation 
or dessent and liable to be sued for and 
resovered in the samemanner аз any other 
property. It does поё seem to mə that 
there is anything to try and, therefore, 
nothing whieh Ioan properly refer, The 
applieant never until this moment suggested 
that thera was any question of faet which 
it was nesessary to enquire into for the 
purpose of justifying his application for 
execution, and it would be simply spesula- 
tion on my part to draw the in- 
ferense either that if was or was not 
older than 1871. I find myself unable 
to come to any other conslusion than that 
it is a treaty politieal pension within the 
meaning of seetion 11 of the Aet and that 
the present application is an attempt by 
а ereditor бо seize or attach it in respeat 
of a demand against the pensioner, Sueh 
a proseeding is prohibited by section 11 
of the Aet of 1871 and, therefore, the 
application ought to have been dismissed 
and the objestion allowed. I allow the 
appeal and deslare that this pension to 
whioh this document relates was, like any 
other political pension, payable to the 
judgment-debtor and is not attashable in 
pursuanea of the sreditor’s desree, The 
appeal must be allowed with  eosts and 
the applisation of the deeree-holder, so far 
as it relates to Item No. 3 of column 10 of 
hia applieation, namely, the politieal pansion, 
must bs dismissed with oosts in the lower 
Court. : 

Appeal dismissed, 
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MADRAS HIGH COURT. 
i. Sxcoxp Ovin Аррилт, No. 953 ов 1917, 
Marsh 16, 1920. 
Present :— Mr. Justice Oldfield and 
Mr, Justice Seshagiri Aiyar. 
J, V, VANNISAWMI THEVAR 
AND OTBERS— DirsNrANTS Nos, 1 
то 6, 20, 22, 28 AND 28 AND 
DxrAaxnDANT No, 4— APPELLANIS 
versus 
J. V, В. CHELLASAMI THEVAR 
AND OTHERS— PLAINTIFF AND Davewpants Nos, 7 
9, 11, 13 10 12, 21, 27, 30, 52 
то 36, 12, 29 AND 21— RESPONDENTS. 
Madras Estates Land Act (I of 1908), s. 3 (t^, 
order of Collector under, nature oj— Limitation Act 
(IX of 1908), Sch. I, Art. 14, applicability of— Right to 
be recognised ав land-holder, nature of— Suit for en- 


forcement of such right— Bpecific Relief Act (1 of 1877), 
8, 42, proviso, applicabilty of. $ 


The order of a Collector rejecting an application 
under section 8 (5) of the Madras Estates Land 
Act for recognition as sole land-holder is not a 
final order, and a suit to set aside such an order 
is not affected by the period of limitation pres- 
cribed by Article 14 of Schedule I to the Limitation 
EU [p. 27€, col. 2; p. 277, col. 1; p. 278, cols, 1 & 
2. 
The right of a person to be recognised as land. 
holder under the Madras Estates Land Act is not 
в common law right, but a right created by 
Statute, and where a person seeks to enforce such 
a right, the Courts are not entitled to impose all 
the restrictions which & person seeking the ordinary 
relief of declaration is subjected to by virtue of 
section 42 of the Specific Relief Act. [р, 278, col. 2; 
р. 279, col. 1.] 

Second appeal agairst a deorece of ihs 
Court of the Temporary Subordinate Judge, 
Sivagangs, in Appeal Suit No. 141 of 1916, 
preferred against a deoree of the Court of 
the District Munaif, Paramakudi, in Original 
Suit No, 682 of 1913. 


FACTS appear from the judgment, 


Mr. T. Narasimha Iyengcr, fcr the Appel- 
lants.— The plaintifi’s suit is barred, as 
it should bave been instituted within a year 
, of the Collestor’s order. Article 14 of the 
Limitation Act spplies. The position is 
dedueible from the anslogy of orders on 
elaim retitions whioh ihe aggrieved party 
must displase by а suit. Jagadamba Devi v. 
Protap Ghose (1), Rubiunnessa v. Gooljan 
Bibee (2). 


(1) 14 C. 537; 7 Ind. Dec. (к, s.) 3t6. 
(2) 17 С. 829; 8 Ind, Dec. (x. в.) 1097, 
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The suit isnot maintainable in the form 
in which it was instituted, Seotion 42 of the 
Speoifa Relief Aot applies and, under the 
proviso further relief should have been 
slaimed. Rathnasabapathi Fillat v, Ramasamt 
Aiyar (3), 

Mr, T. Rangachariar, for the Respondent, — 
The analogy of slaim orders to suits under 
seation 3 (5) of the Estates Land Aot is 
untenable. 

The order of the Collestor under seotion 3 
(5) ів а provisional order and is vaeated on 
the Civil Court's decision. It is not necessary 
that the aggrieved party should, of necessity, 
sue to displace the order, Article 14 of the 
Limitation Aot does not apply. 

The proviso to seotion 42 of the Sptoifia 
Relief Aot does not apply to the anit, The 
right to maintain а declaratory suit is a 


statutory, and not a common law, right. It is. 


not like the right conferred by Aot I of 1876, 
The right is not affected by the mischief of the 
proviso. Jagadamba Devi ү. Protap Ghose (1), 
ВаМашат Singh v. Bhubano Singh (4) and 
Krishna Das Luha v, Dari Charan Banerjee (b). 

Again, the plaintiff sonld поё, in this pro- 
cecdirg, bave aeked for further relief. The 
further relief must be one whioh the Court 
entertaining the snit for deolaration js som- 
petent to grant, Where the eonsequential 
relief ів reeeseary to seek redresa in а 
different Tribunal or in another proeeeding, 
the proviso will not apply, Robert Fischer v. 
Secretary of State for India (6). 


JUDGMENT, 

OLLFIELD, J.—The facts are stated in the 
judgment of my learned brother whioh 1 have 
had the advantage of reading, and I agree 
with almost all his eonolusione. 

The Collestor’s order under section 3 (5) 
of the Estates Land Aot is, no doubt, not one 
whioh the aggrieved party need sue to 
dieplace, Fer on the beat construetion I sad 
give to the very definite language employed, 
that order is eseentially provisional and 
eannot besome irrevosable во long as any 
sort of decree or order of a Civil Court ean he 


4 


(3) 5 Ind. Cas. €30; 38 M. 452; (1910) M. W. N. 
112; 7 M, L, T, 31); 20 M. І, J. 801, i 

i 20 Ind. Cas, 822; 17 C, L. J. 468, 

5) 10 Ind, Cas, 865; 14 O. L. J. 47; 16 0. W. М. 
823. А 

(6) 22 М. 270 (Р.0.); 80. W.N. 161; 26 Т.А, 
16; 7 Sar. P. C, J. 459; 8 Ind, Deo, (м, в.) 192, 
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obtained, whieh the Oollestor ean be induced 
to regard as justifying re sonsideration of his 
desision, the words “aubjeot to any deeree 
or order,” in the abrenee of any rules framed 
by the Government, leaving the matter at 
large. 

This entails a  sonelusion against the 
defendants-sppellants on the question of 
limitation. It is also material in eonneotion 
with the suggestion that seation 3 (5) creates 
or recognizes а speoial form of suit, to whish 
seoticn 42 of the Speeifis Relief Aet and the 
requirement that all further possible relief 
shall be asked for are inapplieable, For the 
absense of any specification of the nature of 
the dearee or order required is in marked oon- 
trast with the definite language used in other 
eases, in which а spesial form of suit is pro- 
vided, in sonnestion, for instanoe, with the 
elaim procedure in Order XXI, rule 63 of the 
Code of Civil Procedure, or the separate 
registry of the portion of’ an estate under 
seation 5 of Aot I of 1576, Some argument 
has been based on Jagadamba Devi v. Protap 
Ghose (1) and Rubiunnessa v. Gooljam Bibee 
(2), in whish the suit allowed by session 149, 
Bengal Áot VIII of 1885, is regarded as a 
special remedy. But section 149 sorresponds 
with sestion 194 of the Estates Land Ast 
and whatever the contents of the suit oon- 
templated in them, its essential вооре is 
defined as inoluding a prayer for an order 
restraining payment out of money in Оопгё, 
These desisione, therefore, whatever their 
&ffeat on the merits of the questions they 
deside, afford no assistanee in the interpreta- 
tion of the Madras aestion 3 (5), in whieh 
there is no similar definition, 

In these eireimstanees, I turn to the 
broader answer to defendants’ objeetion, that 
as plaintiff sannot ask for physisal possession, 
a deelarafion, on whieh the Oollester will be 
bound to nominate him under sestion 3 (5), 
is all he oan or need ask for. So far as the 
Oollestor and the proveedings before him are 
eonserned, 16 is neseasary to refer only to the 
desislonin Robert Fischer v, Secretary of Statefor 
India (6), the present ease being clearer sinse 
there is a direot referenoe to those proceed. 
ings in plaint, parsgraph 8, and in part of the 
prayer portion. The difficulty arises, how- 
ever, over the dispute between plaintiff and 
the sontesting defendants regarding the 
title to the property and the remainder of the 
prayer, in which an injunotion preventirg 
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them from interfering with his management 
or exercise of powers under the Aat is asked 
for. Nothing, however, seems to have turned 
on that portion at the tria], and no allegations 
have been made except as to interferenae 
with plaintiff's right to proseed under the 
Estates Land Aet whioh the grant of а deslara- 
tion should prevent. Mr. Rangashariar, on his 
behalf, has aecordingly withdrawn this part 
of the olaim, and the only question remaining 
is whether possession as well as a deslaration 
should have been asked for. It must be 
answered with referenos to the purpose for 
whioh the deslaration is direstly required and 
the fast that our desree by enabling plaintiff 
to obtain resognition aslandholder under the 
Estates Land Ast will plase him in agymbolioal 
possession as somplete and effestive for every 
purpose as he sould obtain by delivery of 
aush possession under Order XXI, rule 36 
of the Code of Civil Prosedure, and as he is 
not entitled to physiaal possession, that is the 
most he oan obtain. BRathnasabapatht Pillai 
v, Ramasamt Aiyar (3) bas been referred to. 
But there the plaintiff alleged and asquiessed 
in a finding that he had been ousted from 
possession by two of his s^ trustees, who 
appear to have been subjeat to no obligation 
аа tenants, such as proeesdings under the 
Estates Land Aot could have enforsed, and 
ag was observed in Rama Das v, Hanumantha 
Row (7), "the possession of the property may 
be said to have been adverse to plaintiff and 
woul’ have been adverse even after he had 
obtained the deolaration sued for,” The faeta 
before us are not similar and I, therefore, 
agree that the suit is sustainable without a 
prayer for possession. 16 followa that the 
issue as to valuation also must be found in 
plaintiff's favour. 

On the merits [ agree with my learned 
brother. The defendants have not shown us 
that their possession of the Inam title-deed 
and the proseedings in 'eonnestion with it oan 
be regarded ав eonslusive in their favour. 
This part of the ease has been sonsidered by 
the lower Courts and we cannot interfere with 
their decision on the ground that they have not 
appreciated its weight eorreotly. 

The appeal is dismissed with costs, 

9 евнлахвг Азтав, J.—The plaintiff is a lessee 
under the Rajah of Ramnad, The village in 
question was divided into two parts: 11. 16th of 

(7) 12 Ind. Cas. 449; 86 M. 264; 21 M. L. J. 952; 
10 M, L. Т, 856; (1911) 2 M. W. N, 387. 
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it belongs to a Devastanam of whieh the Rajah 
ia the trustee; 5-16th is deseribed as the 
Jeevitham grant in favour of the villagers. 
The lessee is a deseendant of one of these 
grüntees along with the defendants. It is 
alleged that they are the holders of both the 
Kudivaram and Melavaram rights in the 
5-16th portion, The dual right ia not olaim- 
ed by some of the ryoís, who support the 
plaintiff and are aontent to be regarded as 
possessing only the Kudivaram right, The 
case for the plaintiff is that the Melyaram on 
the 5-16th portion is aollested solely by the 
Rajah of Ramnad and that & portion of that 
eollestion is paid over to the defendants as 
Jeevitham grant. Inasmuoh ав thie right to 
sollest and distribute was sontested by some 
of the defendants, this suit has been brought 
for a deelaration that the plaintiff alone is 
entitled to be regarded as landholder under 
the Estates Land Ast. As Mr, Rangashariar 
withdrew the somewhat superfluous portion 


of the prayer relating to injunetion, the plaint - 


may now be regarded ss one instituted 
solely for the purpose of obtaining a deslara- 
` tion regarding the status of the plaintiff as the 
dominant Jandholder. Professedly the suit is 
for the relief suggested by the last elause 
of sestion 3, slause 5, of the Estates Land Act. 
The Courts below have held on the merits 
. that Ње plaintiff lessor is entitled to the 
deelaration. 


In this Conrt, in addition to disputing the. 


desision on the merits, a foreible attaek was 
direeted against the maintainability of the 
suit in its present form. Prior to the 
institution of this suit, an applieation was 
made to the СоПевёог under sestion З (5) for 
registering tho plaintiff as thesole landholder. 
The petition was rejested; «ide Exhibit B, 
dated the 17th April 1918. Thereupon this 


snit was instituted on the 27th of August 


1913, The first contention of Mr. Narasimha 
Iyengar for the appellant was that the suit 
is barred by Artiele 14 of the’ Limitation Ast, 
as more than a year elapsed since the 
Oolleetor passed his order, This eontention 
must be overruled. The last part of section 
5 suggests that the order of the Colleetor is 
a temporary one, No finality is given to the 
order in ease а Civil Court does not settle 
the question, The order of the Oollestor is 
“ subjest to any deeree or order of а eom- 
petent Civil Court," The analogy of a snit 
on the rejestion or allowing of a olaim 
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petition to whieh Article 11 of the Limitation 
Aet applies has no bearing on the present 
question. In those oases, if the-order is not 
set aside, the parties, will be eoneluded by the 
summary adjudisation, Jn the ease of the 
present order as I read the definition 
seotion, the Collestor’s desision will be #рѕо 
facto vaoated whenever a Civil Court pro- 
nounses on the respestive rights of the eon- 
tending parties. It is really a stop-gap order, 
besause the affairs of the estate will be at a 
standstill unless there is а summary pro- 
nounsement by a responsible exeautive offiser, 
Therefore, I am of opinion that the plaintiff's 
suit is not barred by limitation, 

The more serious eontention was that this 
is incompetent as the plaintiff, being in а 
position to ask for further relief, has elaimed 
only a bare declaration. What has to be 
sonsidered is whether this is a suit to whieh 
sestion 42 of the Speeifia Relief Ast applies 
and, sesondly, if it does apply, whether the 
plaintiff is eompellable to seek further. 
relief, " 

The first of those points involves a вор- 
sideration whether the claim in this suit 
is the ordinary eommon law right of deelara- 
tion or whether it is a spesial statutory 
right ereated by. the Estates Land Act 
and, therefore, not affeeted by the .proviso 
of seotion 42 of the specie Relief Aet, 
I am inolined to think that the relief elaimed 
in this suit is not the ordinary aommon law 
right. Ordinarily every eo-sharer landholder 
is entitled to pursue his remedies of collesting 
rent and enforsing its collestion by the 
acersive process of distress, &s. The Estates 
Land Aet has for some reason shosen to 
deprive some of the so-sharers of this right, 
Formerly, if there were more than one 
eo-sharer, if the other o-sharers were 
unwilling to join in taking action against- 
the tenant, any of them may institute 
proseedings against the tenant making the 
other во sharers parties to the astion, This 
procedure was attended by obvious incon- 
venienees, The Estates Land Ast has now 
invested one of the fraetional share.holders 
with the sole right of taking proeeedings 
under the Ast. For that purpose he has 
to be, i in the language of seation 3, elaume 
5, ‘recognised or nominated" as the land.. 
holder under the Act. There ean be по: 
doubt that this is not a sommon law right, 
buta right sreated by the Statnte, In seek. 
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ing to enfores sush a right, Courts are 
not entitled to impose all the restrietions 
whish а person seeking the ordinary relief 
of deslaration is subjested to by virtue of 
the proviso to section 42 of the Specific 
Relief Aet. Similar creations of rights are 
recognised by law.. For example under 
Madras Aot I of 1876, the purehaser of в 
portion of an estate san seek registration of 
his status in a Civil Court. It has never been 
sontended that he is bound to ask for aon- 
sequential relief as auxiliary to his elaim 
for declaration. Under similar provisions of 
the Bengal Tenancy Act, it has been held 
that а suit for a bare deslaratien will lie; 
vide Jagadamba Devt v. Protap Ghose (1). In 
Baltawar Singh v, Bhubano Singh (4) and in 
Krishna Das Laha v. Hari Charan Banerjes (5) 
a similar right was resognised. 

The sesond aspest of this eontention 
was well answered by Mr. Rangashariar, 
the learned Vakil for the respondent, by the 
argument that the plaintiff is not in a 
position to seek further relief, It seems to 
me that what is sontemplated by the 
proviso to sestion 42 is a relief sonsequential 
upon the sause of astion alleged and that 
it sbonld not only be eapable of being 
granted but of being enforsed by tke Tribunal 
whieh is eompetent to entertain a suit for 
the deslaration. If a consequential relief 
із nesessary to seeking redress in another 
Court or in any other proseeding, the suit for 
deelaration will not be within the mishief 
of the proviso, Robert Fischer v. Secretary 
of State for India (6) supports this view. 
In that oase the Judicial Committee of the 
Privy Counsil pointed. out that if the 
plaintiff is armed with the deslaration, the 
Oollestor ean be approached for giving 
further relief, What I understand the 
judgment to say is, not that the further 
relief will be enforsed by way of exeou- 
tion but only by way of enabling the 
sussessful plaintiff to sue for it in another 
proseeding. In Administrator. General of Bengal 
v. Bhagaban Ohandra Roy Chowdhurt (8) it was 
held that where the property was attashed 
under sestion 146 of the Oriminal Pro- 
cedure Oode and was put in possession of 
& Receiver, the plaintiff need only seek a 
bare deelaratior, The prineiple is that the 
declaration would enable the snueeeszful 


(8) 10 Ind,-Oas, 681,150, W, N, 758 te 
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plaintiff to elaim from the  Reseiver ров: 
session of the property on the production 
of the desree. Mr. Rangashariar quoted 
Kathama Nachiar v. Dorasinga Tever (9). 
Although that desision is that of the Privy 
Counsil, I do not base my judgment on 
it, besause it was given with referenea to 
sestion 15 of Aot VIII of 1859 and eontains 
statements of law whieh with all respeot 
I do not think will be applienble to sea- 
tion 42 of the Spesifia Relief Ast. None 
the less, there are indieations-in that judg- 
ment of the view that the eonsequential relief 
whioh a party is bound to seek must be one 
whish must legitimately arise from the 
eause of action stated in the plaint and elaim- 
able in the Oourt in whieh the suit is insti- 
tuted. Heferenee may also be made to 
Eristnam Sooraya v, Pathma Bee (10). 
Strong relianse was plaeed by Mr. Nara- 
simha Aiyangar upon Rathnasabapatht Pillai 
v, Ramasamt Atyar (3), In that ease the 
learned Judges in sesond appeal saeepted 
the finding of the Distriet Munsif that 
there waa ouster of posssession. Reading 
the judgment as a whole, it is slear that 
the learned Judges asted on the view that 
physies] possession ean be elaimed against 
the defendant in that ease. That is the inter- 
pretation plaeed on itby Roma Das v. Hanu- 
mantha Row (7). 

In my opinion, therefore, even if this 
suit should be regarded as one brought to 
secure & common law right, the plaintiff 
ів not in а position to elaim further 
relief beeause on the allegations made in 
the plaint, he ean seek no other remedy in 
this proseeding. 


The next point whieh toa eertain extent 
touehed upon the merits of the slaim is 
whether the elaim in dispute relates to an 
estate. Mr, Narasimha Iyengar argued that, 
as, admittedly, the defendants are the 
oseupaney *yoís and as the Jeevitham Inam 
was granted to them, this village in ques- 
tion is not an estate within the definition. 
it may be eoneedad that it will not some 
under seetion 3, elause 2 (d), and itis not 
argued that either alause (а), (b) or (oc) 
is applicable. І fail to see why elause 


(9) 21. А. 169; 28 W. Е, 814; 15 B, L, R. 83; 8 
- Bar. P. О. J. 456. 
(10) 29 M, 161, 
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.(e) доев not govern the oase, It is not 
denied” that the plaintiff is a lessee of the 
1116th cf'ihe village; nor is it denied 
that he is the lessee .of ‘the Melvaram 
right, if any, in respeat of the 5 16th of 
the village. 


It was strenuously argued by the learned 
Vakil for the appellant that in respest of 
the 5 16th the Rajah of Ramnad is not entitled 
to- colleot ihe Melvaram, Strong relianse 
was plaeed on Exhibit О, the Inam title-deed. 
There san be no doubt that the Govern- 
ment thought themselves justified in en. 
franohising the Inam in respeot of this 
5-16th in favour of the defendants. Ap- 
parently there was a dispute about the 
right of the Government to enfranshise. 
There is also the fast, whioh is very ір: 
eidentally alluded to by the Distrist Мор. 
sif, that the Inam itself was granted prior 
to the Permanent Settlement. On these 
two fasts ib would be a legitimate son- 
elusion that the village was not within 
the Zemindari and was’ not included in 
the assets of the Zsmindari when the 
Permanent Settlement tock plase, But these 
are not seonelusive tests, Prior to the deoi- 
sion in the Secretary of State for India v, 
Rajah of Venkatagiri (11) there were 
hazy notions regarding the rights of the 
Government ‘to enfranchise Inam lands 
within permanently settled estates. It may 
be, although the Rajah of Rammad oon. 
tested the right of the Government to 
enfranshise the 5-16th village, he was not 
advised that he could suesessfully question 
the interference of the Government, 
Moreover, the language of gestion 1 of 
Act VILL of 1869 makes it olear that 
the enfranehisement does not predieate, even 
that the Government has a power to er- 
franshise, It deelares that the rigbt of 
ihe holder of the estate who has made the 
Inam grant should not be regarded as taken 
away by the grant of the Inam  title-deed, 
These are strong prima facie grounds for 
holding that the village in question was not 
a part of the permanent estate, but it cannot 
be said that these tests are eonelusive and 
that the Courts below were not eompetent to 


ES(11)t85;Ind, Сав, 266; 31 M, І, J, 97;:(1916) 2 
M. W.N..90; 4 L4 W, 198; 20 ML, Т, 284, 


deside the matter on further evidence regards’ 
ing the ownership of the property. The 
Enbordinate Judge refers to the fact that, 
notwithstanding the enfranehisement pro- 
ecedings, ths Rajah of Ramnad bas until very 
recently been solleoting the Melvaram from 
the defendants’ ancestors, That ia а oiroum- 
stange whieh a Court competent to pronounce 
оп fasts is entitled to take into aesount in 
reaching its conelusions. I do not think it ia 
open to the High Oonrt to say either that the 
eníranehisement proceedings are conolusive or 
that the finding about the village being 
within the Zemindari is not based upon 
legalevidense. Itis true that the Judisial 
Committee in Arunachellam ОһеНу v. Venkata. 
chalapatht Guruswamt (19) have referred to 
the Inam title-deed as very good evidenee; 
but they have nowhere stated that it is sone 
elusive evidenae, Iam, therefore, of opinion 
that we are bound to aecept the finding of 
fast whieh has been given by both the lower 
Courts on this question. t 

The result is that the defendants have not 
shown that the village is not an estate. For- 
these reasons I agree that the sesond appeal 
must be dismissed with oosts, 

M, 0. Р. 


Arreal dismissed, 


(12) 53 Ind. Oas. 288; 87 М, І, J. 460; (1919) 
M. W. №. 850; 17 А. L. 2.1097; 101, W. 642; £6 
M. L. T, 470; 24 О, W, N. 249; 461. А204; 43 IM. 
268; 22 Bom. І, В, 467; 2U. P. L. R. (P, 0.) 10 
(P. 0.), 8 1 
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A‘ executed a document purporting to endow 
certain properties for religious and charitable 
purposes: the nextday he adopted B as his son, 
and a few days later registered the deed. In a 
suit under section 92 of the Civil Procedure Code 
to enforce the deed against B, it was contended 
that the document, not having been registered 
before the adoption, was invalid under section 128 
of the Transfer of Property Act : 

Held, per’ Ayling, J.-That as the gift was com. 
pleted -by the execution of the document, it was 
not invalidated by the fact that registration was 
deferred till after the adoption. [p 282, col 2.] | 

Por Hughes, J., that there was no complete gift 
before the’adoption, and after the adoption the 
donor could not give away any property by com- 
pleting the gift by registration, [p. 28%, col, 2.] 


Second appeals against the dearee of the 
Distrist Judge, Tanjore, in Appeal Suit 
No. 51 of 1918, preferred against the decrees 
of the Court of the Subordinate Judge of 
Kumbakonam in Original Suita Nos. 77 and 
78 of 1916 respeotively. 

FAOTS appear from the judgment. 

The Hon'ble Mr. К. Srinivasa Atyangar, 
Advooeate-(eneral (with him Mr. S. Ranga- 
chart), for the Appellant.— The gift deed is 
invalid, ana co-parsener was introduced into 
the-family before it was registered.  Vaithi- 
lingam Pillay, having adopted the appellant, 
was ineompetent to eomplete the gift there. 
after by registration, There was no delivery 
of the property before adoption, It was 
open to the donor to retract the gift or make 
it invalid by refusing to register it. If so 
mineh option was left with bim, he sould поё, 
after adoption, take the final step of registra. 
tion, Amba у, Shrinivosa Kamathi (1), 
Vaithilinga had no power to somplete the 
gift after he made the adoption. 

Mr, T. Rangachariar (with him Mr. 
Muthiah Mudaliar), for the Respondents.— 
There was no real gift at all in this oase, 
The dcoument eviderces dedication to an idol 
and no registiation or even writing is neges- 
вагу for euoh dedieation, Ramalinga Chetty 
v. Stvachtdambura Ohetty (9), Ventati Rama 
React v. Fillatt Rama Reddit (3). 

The gift was complete before adoption and 
the adopted son could not have restrained the 
father from ecmpletirg the gift. The doncr 


(1) 44 Ind, Cas. 483,7 І, W, 889, 

(2) 49 Ind, Oas. 742; 42 M. 440; 9 L. W. 224; 25 
M.L. Т, 253; .36 M.L. J. 675; (1919) M. W. М, 
426. i i "udi AN 

(3) 38 Ind. Cas. 707; 40 M. 204; 31 M. L. J. 
693; 4 L. W. 465; 20 M. L. Т, 450; (1917, M. W, N. 
12, 


.exolading the trust 


could ke- compelled to register the gift, and, 
on registration, the gift takes effeot from 
the date of exesntion. See the Fall Benoh 
desision in Venkot: Rama Reddi vw, FPilloté 
Rama Reddi (3). Aosordirg to it the donor 
by executing the deed has done all that he 
need to and registration eould be effected evan 
without hia e0-operation. Justice Abdur 
Rahim misunderstood the effeot of the Fall 
Bensh desision in Ambe v. Shrintcasa 
Kamathi (1). 
JUDGMENT, 

ArLriG, J.— The main question in these 
appeals is as to the validity of the trust 
deed, Exhibit А, By this doaument exeonted 
on 9th September 1891, appellant’s adoptive 
father, Vaithilingam Pillai, purported to endow 
sortain properties in favour of Kattalais in 
à temple and oharities in a Ohathram and ар. 
pointed trustees to administer them. Next 
day he adopted the appellant and on 
12th September 1891, he effested a partition 
with his adopted son (with the latter's 
natural father as guardian of the minor) 
properties, On 15th 
September 1£91 he registered the trust deed, 
Exhibit А, 

it is not contested that, after the adop- 
tion, it would not be sompetent to Vaithi- 
lingam Pillai to alienate the properties in 
favour of these trusts and the appellant's 
eontention is that he was equally inoompetent 
to (as he puts it) somplete the alienation by 
registering Exbibit A.I n other words, Exhibit 
A, not having been registered before the 
adoption, is invalid under seation 123 ‘of tke 
Transfer of Property Ast. 

This plea is raised in defense of suits 
under section 92 of the Civil Prosedure Ocde 
for the enforsement of the trnats. It does 
not appear to bave been put forward in the 
first Court, where the validity of Exhibit A 
was unsuccessfully attasked on other grounds 
and is, of sourse, а purely teohnioal plea, 
devoid of merit; but none the less, it must 
be admitted and given effect to, if sound in 
law. 

The queaticn raised, though simple of 
statement, is by no means easy of solution, 
but І am inelined to agree with the Diatriot 
Judge that the gift was complete on the date 
of Exhibit A, though not enforseable at law 
until it was registered, and that appellant 
scold not have restrained  Vaithilingam 
Pillai from registering the dosument. 
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This view appears to me to be in assord- 
'anee with the spirit both of section 47 of the 
Indian Registration Aot and of the Full 
Benoh ruling of this Court in Venkats Rama 
Reddi у. Fillati Вата Reddi (3). It has 
been argued that Vaithilingam Pillai, after 
the exeoution of Exhibit A, still retained the 
option of rendering his gift invalid by 
refusing to register the dooument and that, 
if so much freedom of choise remained 
with him, it was not eompetent for him 
after adopting a son .to take the final step 
of registration, For the first proposition 
relisnes is plased on a later ruling in 
Amba v, Shrintvasa Kamathi (1), in 
whieh the effeet of the Full Beneh. ruling 
above quoted is sonsidered. The ease quoted 
by Abdur Rahim, J., is Gangadara Mudali v, 
Sambasiva Mudali (4), but this is elearly а 
mistakefor Йез ан Rama Reddi v. Pillaté Rama 
Reddi (3). With all respeat, I think due effost 
was not given by the learned Judges in this 
sase to the Full Benoh ruling. Abdur 
Rahim, J., says; “All that it lays down is that 
if the donor has done all that lies in his power 
tosomplete the gift either by having it regis- 
tered himself or by handing it (the gift deed) 
to the donee, then he eannot afterwards 
retract the gift.’ I san find nothing in the 
Full Benesh judgment to this effect. Ev hypo- 
¿hesi the dosument was not registered by the 
donor and there is no suggestion that the 
deed was handed over to the donee. What 
the learned Judges sey is this : 


“There is nothing in this seotion whieh 
requires the donor to have the deed regis. 
tered, all. that is required ts that he should 
have signed the registered instrument. Опве 
such an instrument is duly exeeuted, 
the Registration Ast allows it to be 
registered, even though the donor may 
not agree to its registration, and upon regis. 
tration the gift takes effest from the date of 
execution. The dostrine that a donor who 
has left his gift insomplete eannot be oom: 
polled to complete it, has no application to 
a ease like this, for so far aa he ів oonoern- 
ed, he has by executing the deed done all 
ihat he need do, for registration ean be 
effeoted even without his oo-operation,” 
(The italios are mine); the passage 
seems to me to elearly imply that the gift 
was sompleted by the exeeution of the дово: 


(4) 40 Ind, Саш 192; 40,M, 769; 38 M, L, J, 61. 


ment and that the donee eould thereafter 
enforee registration, even although the donor 
subsequently ohanged his mind and wished 
to withdraw from the gift. 

If this is so, it seems to follow that the 
donor sould not have been restrained from 
registering it at the instanoe of the adopted 
son, or any one acting on his behalf; and 
that the gift was not invalidated by the faet 
that registration was deferred till after the 
adoption, . 

Ав ёо the applieability of seetion 123 of 
the Transfer of Property Aet to transaetions 
of this kind, I am inelined to agree with my 
learned brother, but in the view I have taken, 
as above indieated, it is unnesessary to diseuss 
the point, 

The only other question salling for deoi- 
sion is as to the right of the plaintiffs in 
Original Suit No. 78 of 1916 to maintain the 
suit. Here also I think the desision of the ` 
lower Courts is sorreet and that the fasts est 
out in paragraph «0 of the judgment of 
the Distriet Judge are sufficient to entitle 
plaintiffs to sue. Vide Garuda Sanyasayya 
v. Nerella Ми етта (5) and Gopala 
Krishnier v, Ganapathy Aiyar (6), I do not 
find anything to the eontrary to this in 
aoe Iyer v. Parameswaran Manbu 

7). Я е 
I would dismiss these sesond appeals with 
eosíta. ` ` 

Hoanzs, Ј.--Опе Vaithilingam Pillai exe. 
outed. Exhibit A on 9th September 1891, 
whereby he set apart a certain extent of his 
immoveables for eertain ‘eharitable purposes 
and appointed trustees and gave them posses- 
sion of the properties with instrnetions to 
manage the sharities. On 10th September 
1891, he adopted the defendant, who was 
then a minor, as his son, On 15th September 
1891, he regiatered Exhibit A. 

The first question that we have to diepose 
of, whioh iseommon to both the appeals, is 
whether the gift бо һе trust is valid. The 
eontention o2 the defendant is that the gift 
must be by registered deed and that the 
deed of trust not having registered before 


(5) 48 Ind. Oas. 740; 36 M. L. J, 601; 91. W. 1; 
25 M. L. T. 86. . 
wih 58 Ind. Cas. 124; (1920) M. W. М, 478; 12 L. 
7 


‚ 712. 

(7) 50 Ind. Cas. 698, 42 M, 860, 86 М.І, J. 
896; 26 М, І, T, 304; 9 L. W. 402; (1919) M. W. N. . 
870, Е 
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the adoption of the defendant, his father 
had no power to complete the gift. 

The plaintiffs maintain that by Exhibit A, 
there was merely a dedisation of property for 
charity and guah dedication is valid without 
deed and registration, They sontend that 
it is not в ease of gift at all and section 
123 of the Transfer of Property Aot has no 
applieation, 

We have been referred to the ease of 
Ramalinga Ohetty v.  Stcachidambara Ohetty 
(2). But that was a ease relating to dedioa- 
tion on spesial oseasions like death or 
marriage and the donor constituted himself 
the trustee and there was no transfer. In 
another sase quoted as Pallayya v. Ramavadha- 
nulu (8), the donor again made himself 


trustee and there was no transfer of owner. 


ship of the trust property. In Appeal No. 
10& of 1914 (unreported) a desd, Exhibit IV 
therein, was a deslàration of trust for өһагіб. 
able purposes and held not to be a gift 
within sestion 123 of the Transfer of Pro. 
periy Ast. Plainly this is beeause the 
exesutant deslared herself to be the first 
trustee and there was no transfer. 

Plaintifis sontend that Exhibit A deals 
wit a gift to an idol and not to a sentient 
being and, therefore, is not a gift at all. 
But olearly it is а gift to trustees for the 
berefit of sharity and I think it eomes with- 
in scotion 123 of the Transfer of Property Ast 
and requires registration. 


The deed was exesuted on 9th September 
1891 and registered by the donor on 15th 
September 1891, he having adopted в son in 
the interim. No doubt under sestion 47 of the 
Registration Act the registered doeument 
would operate from the date of its execution, 
but the point, 1 think, ia that on 9th Septem- 
ber 1891 the zift was not epmplete, It was 
open to the donor to revoke it. The proper- 
iy remained him, even at the time of the 
adoption and as, by the adoption, a eo par- 
sener was introdueed, it was not open to the 
donor to do what he had rot done before 
and to give away the property by effesting 
the registration. The decision in Venkuti 
Rama Reddi v. Pillai Rama Reddi (3) has 
been referred to. Jt was there held that 
once а deed of gift is duly exeanted, the Re- 
gistration Act allows it to be registered, even 


(8) 18 M, І, J, 864, 


though the donor may not agree to its regis. 
tration aud upon registration the gift takes 
effeot from the date of execution, There is 
an important passage in that judgment to 
this effect: “ The dostrine that à donor who 
has left his gift incomplete eannot be compelled 
to complete it, has no applieation to a ease like 
this, for, во far as he is eonserned, he has 
by exeeuting the deed done all that he need 
do, for registration san be effested өтеп 
without his eo-operation" But it has been 
pointed out in Amba v. Shrintvasa Kamathi 
(1) that this Fall Beneh decision is based 
on the reasoning that a deed of gift may be 
registered on presentation by the donee, and 
that if does not go so far as to say that 
direatly a deed of gift is exesuted, even 
though the donor never delivers it to the 
intended donee, yet the donee san sompel him 
to register it. “ AJl that it lays down is that 
if the donor has done .all that lies in his 
power to complete the gift, either by having 
it registered himself or by handing it to the 
donee, then he eannot afterwards retraat the 
gift.” А 

I think, therefore, in the present sase it 
must be held that the donor made no eom. 
plete gift before the adoption and after the 
adoption he aould not give away any property 
by eompleting the gift by registration, 


This is suffisient to dispose of the appeals, 
I should mention, however, that the plaintiffs 
furthee eontended that the defendant is 
estopped by the fast that he derived advan- 
tage from the whole arrangement. Ваё in 
view of the finding of faot in paragraph 
12 of the Appellate Court's judgment 1 
think there is no estoppel. 


In Seeond Appeal No. 118 the point has 
been argued that plaintiffs are not entitled 
to sue under section 92 as they have no 
interest in the trust. "That appeal deals with 
the charity so far as it relates to the Ohath- 
ram. Two of the plaintiffs are relatives of 
the donor, who would be entitled to susseed 
but for the adoption, and first plaintiff, ав а 
Brahmin resident of a neighbouring villaga, 
may be said to have a real interest asa 
benefieiary, I think there is no forse in this 
point, 


In the result I would allow both seeond 
appeals with sosta and dismiss both suits 
with sosta. \ 
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“By тнк Covust.—In the result the decrees 
of the lower Appellate Court will be aon- 
firmed and the sesond appeals dismissed 
with eosts. 


М. 0. Р, 
Appeals dismissed. 


MADRAS HIGH COURT. 
Civic APPrar, No. 375 or 1919, 
Ostober 1, 1920, 
Present :— Sir John Wallis, Krt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 
DAVOOD MOHIDEEN ROWTHER 
— Drrenpaxt No. 2— ÁPPELLAST 
versus" 
JAYARAMA IYER AND axoTarR—~ 
PraixTIFF AND ОккЁнрАНТ NO. 1 — RESPONDENTS, 
Landlord and tenant—Lease—Sub-lease by lessee 
out of posseasion—Suit against trespasser for possession 
and mesne profits-—Decree, form, of, 


Where a person, whether the owner or merely в 
tenant, creates a tenancy under him which entitles 
the tenant to the exclusive use of the land or of the 
house, as it may be, the person creating the tenancy 
cannot have any right to actual possession, unless 
he has, by the lease or by agreement with his tenant, 
reserved to himself the right to re-enter and take 
possession. He has, if the facts arise, a right by due 
process of law to have the tenancy created by him 
determined and his tenant ejected, but so long as the 
tenant is entitled to possession, the landlord cannot 
he entitled to possession, having parted with his right 
to possession by the creation of the tenancy. [p. £85, 
eoh died whose title is denied by his tenant has 
aright to have the tenancy determined, A land- 
lord whose title is questioned by some one other than 
the tenant has a right to a declaration under 
gection 42 of the Specific Relief Acb:and if any one 
enters on the receipt of the rents and profits of the 
land and takes from his tenants the rents which were 
due to him, he is entitled as against such person, not 
only to adeclaratory decree declaring his title and 
that the other person has no title, but to a decree 
putting-him into possession, that is, whabis known as 
formal possession, ав contradistinguished from actual 
or khas possession, of the lands ag against the person 
wrongfully taking the rents and profits to which he, 
the landlord; is entitled, [p. 285, col. 2.] 

Appeal against а desree of the Court of 
the Subordinate. Jndge, Tanjore, in Original 
Suit No. 2 c£ 1919. | 

FAOTS appear from the judgment. 

Mr. Е; Kuppusawmy Atyar, for the Appel- 
Innt.—There was no right of suit in the 
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plaintiff either for ejestment or for‘mesne pro- 
fits, The plaintiff was Limse!f a lessee and he 
had demised the whole of his term to third 
parties, It is they that should sue to: eject 
the trespasser or for mesre profits, The 
plaintiff has parted with his possession under 
seotion 108 of the Transfer of Property Aot. 
The second defendant has not appealed against 
the dearee for possession. Ramanadan Ohetit 
v. Fulikutti ега? (1), Molamal  llloth 
Krishnan Nambudri v. Secretary of State (2), 
Sita Ram v. Ram Lal (8), All that the 
Jandlord is entitled to, if oircumstanees arise 
enabling him to adopt that course, is to 
determine the tenancy, as where his title is 
diselaimed, but he oannot, having parted with 
his right to possession, sue for possession 
against a trespasser. Tho faot that the 
plaintiff’a lessees did not obtain posgession 
at date of suit does not militate against this 
principle, 

Mr. E, Vinayaka Row, for the Respondants, 
— The plaintiff bas the right to ejset the 
trespasser to put his lessees in possession. In 
this саве the plaintiff's lesees did not obtain 
possession af date cf suit. "He is also 
entitled to olaim the profits as damages. See 
observations of Sandars Aiyar, J., in Ambala- 
vana Ohetiy v. Singaravelu Odayar (4). Also . 
Rathiri Mutle v. Kutti Ohethkutl?: Mudaliar (5), 
In Appeal Suit No. 6 of 1920 rent was award- 
ed as damages, The plaintiff is entitled to 
the amount that represents the loss, of bis 
rent, i 

JUDGMENT. 

Waris, O. J.—The plaintiff. in this ease, 
on tha 6th Desember 19.7, took the suit and 
other lands on lease from the first defendant 
under а rental agreement, Exhibit A, for four 
years from the ! 5th Desember 1917, at an 
annual rental of Rs, 400, and on the same day 
Venkataobella and Poonusami Muthivirayan 
took the came landa from the plaintiff for the 
name term and at the same rent under Exhibit. 
V, whioh is styled а deed of sub lease'and son- 
tains a stipulation that they would them. 
Selves take possession of the lands and 


(1) 21 M. 28°; 8 M. L. J. 121; 7 Ind. Deo. (х. а) 
659. 

(2) 4Ind. Саз, fO; 19 M. L. J. 847; 6 M. L. Т. 
213. 
(3) 18 A. 440 (Е.В); А. W. N, (1896) 162; 8 Ind. 
Deo, (х. s.) 999. 

(4) 16 Ind. Cas, 146; (1912) M. W. N. 669, 

(5) 39 Ind. Oas 425; 5 L, W. 8:0, (1917) M. W, 
N, 839, 
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enjoy them. The plaintiff did not obtain 
possession of the suit lands and brought this 
suit to reoover possession and mesne profits 
of them from his lessor, the first defendant, 
and defendants Nos. 2 to 4 who were alleged 
to bein wrongful possession of them, The 
Subordinate Judge found that defendants 
Nòs. 2 to 4 were in possession of the snit lands 
as trespassers and passed a deoree for posses- 
sion against all the defendants and for Вз. 350 
for past mesne profits and Rs. 549 for pro- 
portionate вові against the sesond defendant 
and dirested an inquiry as to future mesne 
profits from the date of suit until payment. 
There wasa like deoree against the third 
and fourth defendants in respest of the lands 
in their oasupation. The second defendant has 
alone appealed, On the question of faet we 
пев no reason to differ from tbe finding of the 
Subordinate Judge that the possession of the 
sesond defendant was that of a trespasser. 
The lands in question had been leased for three 
years not to him but to his brother-in law, 
and his sase in his written statement 
- that-he paid Rs, 200 to the first defendant 
who promised to exeeute a registered lease 
in his favour for another two years, has not 
been proved. As the Subordinate Judge has 
pointed out, there is a varianse between hia 
written statement and his evidense, whish 
was that he obtained the landa in the first 
düstense under an oral lease for five years. 
This evidence the Subordinate Judge has 
disbslieved and we see no reason to differ 
from him. 

There remains, however, the important 
question whether the plaintiff is entitled to 
mesne profits against thesecond defendant in 
spite of the fast that be had transferred the 
whole of his term to Venkatachala and 
Poonnsami under Exhibit V. It is opposed to 
general prineiples to allow one person to 
sue for what belongs to another or for damages 
sustained by another and any departure from 
these prinoiples would, in my opinion, be 
sure to lead to undesirable somplieations. 
Rules 78 and 79 in Dioey'a Parties to an 
Action, pages 324 and 380, are as follows: 
"Rule 78—No one oan bring anastion for 
avy injury which is not an injury to himself,” 
“Rule 79—The person who sustains an injury 
із the person to bring an action for the injury 
against the wrong doer.” This is the foun- 
dation of the English rule whioh was applied 
in Rananadan Ohetti v, Pulikutti Servat (1) 


and Molamal Шо Krishnan Nambudri v. 
Secretary of State (2) and in earlier oases in 
India that a lessor is not entitled to sue a 
trespasser for possession and mesne profits 
for the period during which the tenant’s term 
is outstanding. That this rule applies 
equally to India was shown by Sir John 
Edge, O. J., in Sita Ram v. Ham Lal (3) 
with the  eoneurrense of four Judges 
of that Court: “Lhe principle, it appears to 
me, must be the same all the world over and 
certainly must be tbe same in India as in 
England. That principle is that where a 
man, whether the owner or merely a tenant, 
creates a tenaney under him whioh entitles 
the tenant to the exslusiva use of ths land 
or of the house, as it may be, the man 
oreating the tenaney aannot bave any right 
to aotual possession, unless he hae, by the 
lease or by sgreement: with his tenant, 
reserved to himselfa right to re enter and 
take possession, He has, of course, в right by 
due proaess of law, if the facts arise, to have 
the tenaney sreated by him determined and 
his tenant ejected, but so long as the tenant 
is entitled to possession, the Jandlord sannot 
be entitled to possession, That right to 
possession he has parted with by the areation 
of the tenanoy. It is no new proposition of 
law, and the application of that proposition of 
law, whish i believe to be eorrest, does not 
introduse into India any new system either 
of law or of prosedure, A landlord whose 
title is denied by his tenant has gota right 
to have (he tenancy determined. A landlord 
whose title is questioned by any one else 
than the tenant has got а right to а 
declaration under section 42 of the Spesifie 
Relief Ast, and if any one enters оп the 
reaeipt of the rents and profits of the land 
and takes from his tenants the renta whieh 
were due to him, be is entitled as against 
such person, nof only to а declaratory deeree 
deolaring his title and that the other person 
has no title, but toa deeree putting him 
into possession, that is, what is known as 
formal possession, as  sontradistinguished 
from aotual ог khas possession, of the lands 
as against the person wrongfully taking the 
rents and profits to whioh he, the landlord, 
is entitled.” This sase was followed in 
Tiruvengada Konan ү, Venkatachala Konan 
(6), to which my learned brother was a 
m 82 Ind, Cas. 198; 80 M. 1012; 80 М, L. dJ, 
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party, in preferenee to the observations of 
Sundara . Aiyar, J., in Ambalacana Ohetty v. 
Singaravelu Odayar (4), whish had been 
treated in some oases, not insluded in the 
authorised .reports, ав affording sufficient 
ground for refusing tosesept the law as 
laid down ‘by Subramania Aiyar and 
Benson, JJ., in Ramanadan Ohettt v. Pultkuttt 
Serva? (1). These observations of Sundara 
Aiyar, J. whieh were made with reference 
to the question whether the possession of a 
trespasser is adverse to the landlord as well 
asthe tenant, did not take assount of the 
different sorts of possession to whieh the 
landlord and the tenant are entitled during 
‘the pendensy of the term, as explained by 
Sir John Edge in Sita Ram v. Ram Lal (3), 
whioh- unfortunately was not brought to the 
learned Judge’s notice, They were not 
soneurred in by Abdur Rahim, J., who was 
sitting with him, and, in my opinion, they 
show no suffisient reason for differing from 
Ramanadan Ohetti v. Pultkuitt Servai (1). 

In that and in the other cases to whieh 
I have referred the landlord bad fulfilled his 
duty of putting the tenant in possession 
before the date of ‘the trespass, whereas 
here he has been prevented from doing so 
by the trespass. That, however, does поё, in 
- my opinion, give the plaintiff a right to 
resover the possession and enjoyment of the 
land, khas possession as it is oalled in 
Northeru India, together with eompensation 
for the deprivation of such possession and 
enjoyment in the shape of mesne profits. 
tt is not the plaintiff but his lessees, 
Venkatachella and Poonusami, who 
entitled to auch possession and mesne 
profits, m» 

As regards possession it seems to me that 
the most the plaintiff eould be entitled to 
would be, if he had impleaded his lessees, 
to geta deeree diresting possession to be 
given to them, lf Bissesurt Dabeca v. Baroda 


Kanta Roy (7) went further, I agree with. 


Subramania Aiyar and Benson, JJ., in 
Ramanadan Ohetti v. Pulikutti Servat (1) 
that it should not be followed. 

The second defendant has not appealed in 
the present essa against the deeree for 
possession, no doubt besause it would avail 
him nothing, as the time for whieh he 
elaimed to hold has expired: but it has been 


`1) 10 0. 1076; 9 Ind, Jur. 226; 6 Ind, Doo, (N, &.) 


are. 


necessary to eonsider the sort of possession 
to whieh the plaintiff would be entitled on 
the facts, as, in my opinion, he sould only 
slaim mesne profits as damages for the 
defendant's trespass if he was entitled to 
possession and enjoyment or khas possession, 
and he would not be entitled to claim such 
mesne profits when his lessee was the person 
entitled to sueh possession. He might, I 
think, have recovered damages for loss of 
rent as lessor owing to the defendanta 
having trespassed on the lands and prevented 
him from giving his. lessee possession, if 
he had in fast sustained any sush damages, 
but in the present onse he has not, as the 
effeat of the trespass in this ease was to 
relieve him from liability to pay rent to his 
lessor to the same extent to which he besame 
disentitled to recover it from his lessee. І 
agree with the order proposed by my learned 
brother, i 
SapasivA Атүлв, J.— This is an appeal 
from the judgment of the Subordinate Judge 
of Tanjore in a snit brought by the 
plaintiff, a lessee of the suit lands for a. 
term of four years who demised the whole 
of this term to third parties, to recover 
possession and mesne profits from the de. 
fondanta (Nos. 2 to 4) who, he says, tres. 
passed on this property. The plaintiff sue. 
seeded in the lower Court. The sesond defend. 
ant is the appellant before ns. x UM 
The faatae appear to be that the second 
defendant's brother.in law held this property 
on a three year's lease from the lst defend. 
ant, the plaintiff's lessor, The defendants’ 
ease is that they held it, not on а three . 
years’ lease, but on a five years’ lease, at 
any rate, that they beeame entitled in 
some manner or other.to remain in pos- 
session for five years, I agree with the 
Subordinate Judge that it is not shown, 
and I see no reason for differing from his ` 
finding, that the defendants . were only 
entitled to remain in possession for three years 
and that their right to possession expired 
before the sommensement of the present 
lease, that is, before 15th Desember 1917, 
Mr.. Kuppuswami Aiyar sontended that 
having demised the whole of his term, the 
plaintiff had no right under the Transfer 
of Property Ast to sue for possession and 
mesne profits but thata suit should have been 
brought by his demisees. Sestion 108 (j) 


of the Transfer of Property Aet says that 
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'"the lessee” (the plaintiff in this ense) 
"may transfer absolutely or by way of 
mortgage or sub.lease the whole or any 
part of his interest in the property, and 
any iransferee of sueh interest or part may 
again transfer it, The lessee shall not, by 
'reason only of sueh transfer, sease to be 
subjest to any of the liabilities attashing 
to the lease.” Therefore, the lessee here 
‘remained under all his obligations to the 
first defendant (his lessor) in spite of this 
-somplete sub demise of the lessee’s interest. 
Therefore, he is in the position of а lessor 
under sestion 105, whish ввув that "a lease 
of immoveable property is a transfer of a 
right to enjoy sueh property made fora 
certain time, express or implied, or in per- 
petuity, in eonsideration of a prise paid or 
promised, or of money, a share of srops, 
servise or any other thing of value, to be 
rendered. periodieally or on spesified osea- 
sions to the transferor or by the transferee, 
who assepts the transfer on suoh terma,” 
Thus, though the plaintiff is the lessee 
. under е firs& defendant, he is himself in 
the position of a lessor so far as the third 
parties to whom he has sub let the lands 
during the foaryears between 15th December 
1917 and 15th December 1921 are concerned. 
In Somat Ammal v. Vellayya Sethurangam 
(8) Hannay, J., -and myself held that a 
landlord, though he Һай given а lease toa 
third person, was entitled for the purpose 
of putting his lessee into possession to 
maintain a suit to eject а trespasser and 
that the defendant in such a suit sould 
succeed only if he showed that the plaintiff or ~ 
his lessee had no right to possession because 
the defendant was himself entitled to 
possession either through a title paramount 
to the plaintiff or derived from the plaintiff 
or his lessee, or beeanse the lessee was unwill- 
ing that the plaintiff should get posssession 
during the term of the lease. The questions 
whether the plaintiff in sueha oase, if he із 
awarded possession, is entitled also to reaover 
damages against the trespasser and what the 
basis is on whieh the damages should be 
allowed to him, were not desided in Somat 
Ammal v. Vellayya Sethurangam (8). In Tiru. 
vengada Konan v. Venkatachala Konan (6) 
Napier, J., and myself held that if the lessee 


(8) 26-Ind. Cas, 347; 29 M. L. J. 238, (1915) M. 
W. N. 12; 16 M, L. T. 682; 11, W. 1047. 
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had been put into possession and was then 
dispossessed by a stranger, the lessor suing 
the trespasser during the eurrenoy of the. 
lease term could only get formal possession 
and that he could not get any damages against 
the trespasser, besuase it ia the lessee who 
was entitled to gat the mesne profits of the 
land during the eurrensy of the term and 
the lessor could sustain no peouniary damages 
as he had put his leseee into possession and 
his elaim for rent against the lessee had not, 
therefore, been affeoted by the stranger's tres- 
pass, Napier, J., and myself were not inolined 
to adopt the rather too broad view of the 
lessor’s rights indicated in certain passages 
in the judgment of Sundara Aiyar, Jj, in 
Ambalavana Ohetfs v, Singaravelu Odayar (4). 
In Kathiri Mutte v. Rutti Ohekkutts Muda. 
liar (5) Oldfield and Philips, JJ., held that 
the landlord was entitled to maintain a 
suit for possession against & trespasser, when 
there was no sollusion between the tenant 
andthe trespasser though the tenant was 
unwilling to join as co-plaintiff [ Kathiri Mutti 
v. Kutti Ohekkuttt Mudaliar (5)] 

In the present ease, the strangers who are 
the plaintiff's lessees did not obtain possession 
and the prinsiple of the desision in Somat 
Ammal ү. Vellayya Sethurangam (8), it 
applied, justifies the deoree for khas posses- 
sion granted by the lower Court in plaintiff's 
favour. I might add that the second defendant 
has not appealed against the desree awarding 
possession of the lands in meeond defendant's 
possession to the plaintiff and he gave up 
possession of the lands in Desember 1919 
about the time when he filed this appeal, The 
defendants Nos, 3 and 4, who were in posses- 
sion of а portion of the plaint lands, have 
also not appealed against the deeree in 
the plaintiff’s favour for the possession of 
the lands in their enjoyment. While it may 
be that, on prineiple, the deaisions in Ramana- 
dan Ohetiy v. Pulikutit Servat (1) and 
Molamal Illoth Krishnan Nambudri v. Secretary 
of State (2) are entitled to more weight than 
Sundara Aiyar, J., was inelined to give to 
them in his elaborate judgment in Ambala. 
vana Ohetlt v. Singarazelu Odayar (4), I think 
it is better to adhere to the ourrent of the 
later deoisions of this Court from 1912 onwards 
and to hold that where the lessee was not 
put into possession, the lessor was entitled 
to obtain а deoree for khas possession against 
а stranger trespasser. As I said, however, 
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„that question is not direstly before us іп 
.this appeal, as the appellant has not sp- 
pealed against the deeree so far as it 
awarded possession to the plaintiff-respond- 
ent, His appeal is dirested to the award 
of mesne profits, past and future, and to 
the award of costs to the plaintiff and to the 
digallowanoe of his (seaond defendant's) ooste: 

In the first place, I wish to remark that 
where a landlord brings a suit for khas 
possession, the Court would do well 
‘to direst him to make his lessee a party 
to the suit and if the lessee does not agree 
to be в oo-plaintiff, to make him a defendant 
along with the trespasser, so that all 
questiona might be sompletely decided in 
the suit. It seems tome again that where 
‘the lanlord is decreed khas possession in 
the oase where his lessee never obtained 
possession, the plaintiff is in his own pri- 
mary right entitled only to formal possession 
and it is in his sesondary right, arising 
out of his obligation to put his lessee in 
natual possession, that he is awarded авіпа] 
possession. Under his primary right to formal 
possession, ha is entitled only to elaim as 
damages the loss of rent (if any) arising 
from the injury вапвеа to that primary 
right by the defendant's trespass, besause 
the plaintiff's lessee was поё bound topay 
rent till he got possession and the plaintiff 
would (if he lost anything) be losing his 
rents only during the defendant's trespass. 
І would, therefore, hold that the plaintif 
is not entitled to | 
profits. Is he entitled to olaim damages 
in the sbape of rents lost? The answer 
will depend on whether he has really in- 
surred damages in the shape of rents lost, 
The trespass of defendants Nos. 2, 3 
and’ 4 deprived not only the plaintiff of 
formal possession but also the first defend. 
ant (the plaintiff's lessor) of such ‘posses- 
sion. No doubt, the plaintiff would have 
been entitled to recover rent from his 
Bub-lessees if the defendants Хов, 1 to 4 
did not oommit the trespass and had al- 
lowed the plaintiff's sub-lessees to take pos. 
sesion. In that сава the amount of auch 
rent might, in reason, be awarded to him 


if he really ineurred pecuniary loss by. 


deprivation of that rent. (Rent alone was 
allowed as damages against trespassers to 
the lessor plaintiff in Appeal Suit No. 6 
of 1920 decided by tbis Bench regently.) 
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Впё the faota of this- ease are rather peauliar. 
The plaintiff himself would have been obliged 
to pay to the first defendant the eame rent 
which he was entitled to obtain from his sub- 
lessees from the date on whieh his sub lessees 
took possessica of the lands from the trea: 
passer, an obligation from whish he has been 
freed through the trespass of the defendanta 
Nos, 2 to 4, whiah gave rise to his eause of 
sotion against them to sue for possession. 
Prior to the date of recovery of possession 
from the trespassers the plaintiff was not 
bound to pay rent to the "rst defendant, nor 
was he entitled to resover anything from the 
plaintiff's own lessees. Henos, the plaintiff 
himself personally has really laet ‘nothing 
peouniarily and ib is the first defendant who 
has lost his rents and it is the plaintiff's 
lersses who have lost the difference (if any) 
between the neb mesne profits and the rent. 
As regards the measure of damages:in snob 
eases; Ratanial. saya (Law of Torts, Sixth 
Edition, page 317), "the damages will vary 
eonsiderably, acsording to the plaintiff's in- 
terest in the land. This is obviously just 
both to prevent the plaintiff getting extra- 
vagant recompense when his interest ig on 
the point of expiring or very. remote, and to 
prevent the defendant being foreed to pay 
for the sime damage several times over. Tha 
same ast may give rise to different injuries: 
the tenant may sue for the injuries to 
his poseession and the landlord for the 
injuries bo his reversiun. And so where 
several persona are entitled in suacession, 
as tenant for life, in tail, in fee, each 


-ean only reaover damages eommensurate бо 


the injury done to their respeotive estates.” 
While I feel bound not to depart from the 
later presedents of this Court on the ques- 
tion of the lessor plaintiff’s right fo sas 
frespassers in өјевішепё under а certain state 
of facts, I do not fee) bound td go further 
and to hold that he is entitled to claim the 
damages which either the frat defendant 
(plaintiff's lessor) or the third parties (plaint- 
iff'ia lessees) may be entitled to resover 
from the trapsasers. I hold, therefore, that 
the рашы has sustained ро pecuniary 
damages and ean resover neither rent nor 
mesne profits as damages. ` . | 
` Inthe result, the lower Court's dearee would 
have to ba modified by disallowing Rs, 350 
awarded. against the second dafandant for 
past mesne profits, by allowing proportionate 
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eosts to the plaintiff against the second defend- 
anton a fresh ealeulation entailed by such 
disallowanee and by omiting the direotion for 
enquiriee about future mesne profits, In this 
appeal the parties will bear and reseive pro- 
portionate costs acsording to suosess and 
failure, the second defendant, (appellant) 
having added frivolous olaims in the appeal 
petition, such as eredit fora sum of Rs, 200 
falsely alleged by him to have been advaneed 
to the first defendant, 

Memorandum of objeotion is dismissed, 

M,C, P, 

Decree modtfied. 


PRIVY COUNCIL 
APPEAL FROM THE UaLcurta Hres Court, 
February 13, 1920. 
Present :-—Visoount Cave, Lord Moulton, 
Sir John Bdge and Mr. Ameer Ali, 
Raikumar Babu BISHUN PRAKASH. 
NARAYAN SINGH--APPELLANT *' 


versus 
Makarani JANKI KORR AND OTHERS— 
7 RESPONDENTS. i 
. Impartible — Zemindari—Swuccession—Custom—Co- 
parcenary. 


An impartible Zemindari is the creature of custom, 
and it ig of its essence that co-paroenary in it does 
not exist. 


Appeal from a desision of the Caleutta 
High Court, dated 5th September 1911, which 
affirmed that of the Subordinate Judge of 
Saran, dated the 13th Mareh 1907, 

Sir Erle Richards, K.O., and Mr, В, Dube, 
for the Appellant. 

. Mesars. De Gruyiher, К. O., A. M. Dunne, 
К. O,, and E, W. Eddis, for the Respondents. 
JUDGMENT, 

Viscount Oave.—Their Lordships think 
it unnessary to eall on Counsel for the 
respoudents in this ease, as the appellant 
is faced from the beginning with a diffisulty 
whieh he has not been able to surmount. 
The olaim of the appellant to the Battiah 
Raj is founded upon the view that his 
branoh of the family was joint with the 
family of the late Raja, and assordingly 
besams: entitled, проп the death of the last 
Raja without male issue, to sneseed by 
the rule of eo.paresnary to tha oatate, If it 
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had been nesessary for their Lordships to 
go into the fasts, they would have had to 
consider how far his case із eovered by 
the authority of ths desision in Ram 
Nundun Singh v. Janki Koer (1); but tbe 
appellant does not get so far. It is ad: 
mitted that the Bettiah Raj ів impartible 
and it was desided in two oases bafore 
this Board, namely, in the ease of Sartaj 
Kuari v. Deora) Kuari (2) . and again 
in the sase of Gangadhara Rama Као 
v. Rajah of Pittapur (3), that an impartible 
Zemindari is the oreature of sustom, and 
it ia of its essence that so-paroenary in it 
does not exist, It follows from those 
desisions that, even on the appellant’s view 
of the fasts, he sannot sueoeed in this appeal. 

For these reasons their Lordships will 
humbly advise His Majesty that this appeal 
be dismissed and with oosts, 

Appeal dismissed. 


Solisitors for the Appellant :—Моөавгв, 


Watkin and Hunter. 

Solisitora for the Respondents :—Mesars. 
Sanderson, Atkin, Lee and Eddie. 

(1) 29 I. A. 178; 29 О, 828;7 C. W. N. 57; 4 Bom, 
L. R. 664; 8 Sar. Р, C. J. 851 (P. C.). 

(2) 151. A. B1 at pp. 64, 65; 10 A. 272; Б Sar. 
P. О, J.139; 12 Ind, Jur. 218; 6 Ind. Dec. (м. в.) 
182 (P. O.). 

(8) 47 Ind. Oas. 354; 45 I, A. 148; 35 M. L, Т. 392; 
24 M, L. T. 276; 16 A. L. І. 883; 41-M. 778; 28 0. L. 
J. 428; 5 P. L. W, 267; 20 Bom. L. R, 1055; 28 О, W. 
N. 178; (1918) М, W. N. 922 (Р, O.). 





NAGPUR JUDICIAL COMISSIONER’S 
OOURT. 
MrisozLLANEOUS Ürvit, Apezan No. 22.В or 


November 15, 1920, 
Present: —Mr, Kotval, A, J. C. 
GOPAL—APPELLAKT 
vars 48 
RAM KRISHNA AND OTHERi— 
RusPONDESTS, 
Provincial Insolvency Act (ПГ of 1907), s, 86— 
Transfer within two years prior to adjudication— 
Valuable consideration—Good Jaith ~Burden of proof 


—Valuable consideration, payment of, whether evi- 
dence of good faith. 


Where a person, within two years prior to being 
adjudicated insolvent, makesa transfor of hi prop. 
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erty, the burden of proving that the transfer was 
both for valuable consideration as well as in good 
faith, within the meaning of section 86 of the 
Provincial Insolvency Act, is upon the transferee, 
The mere fact that valuable consideration has been 
paid for the transfer does not necessarily lead to 
an inference of good faith also. [p. 290, col. 2.] 


Misaellaneons appeal against the order of 
the Sesond Additional District Judge, East 
Berar, Amrsoti, dated the 23rd July 1919, 

Mr, 6. V. Deshmukh, for the Appellant, 

The Hon'ble Mr. M. R., Digit and Messrs, 
D. T, Mangalmoorti and №. В, Bhawalkar, for 
the Respondents. 


JUDGMENT,.— Bapurao and Ramkrishna, 
two of the oreditors of Nathu and his 
brother Ramohandra, filed a petition on 
the 19th July 1917, praying that the latter 
be adjudged insolvents and that a sale-deed, 
dated the 26th April 1917, of all their estates 
exeauted in favour of the appellant with a 
view to defeat the petitioning’ oreditors ba 
annulled and the property be put in abarge 
of the Heseiver in insolvensy. Nathu aud 
Ramehandra were adjudged insolvents on 
the 28rd Ostober 1917, 

In the proceedings to annul the sale-deed 
ihe appellant pleaded that the-oonsideration 
was duly paid, that the sale was effeeted 
bona fide for re-payment of debts owed by 
the insolvents and that thè insolyents had 
then been and still were in а position to 
pay their debts. 

The following points were fixed for de- 
termination: — 

1, Was the sale effected bona fide and 
for the purposes alleged by the purchaser? 

2. Was sonsideration duly paid? 

3. Is the sale void as alleged by ore- 
ditors Р 

The lower Court found that consideration 
was paid, that by the sale the insolvents 
transferred practically the whole of their 
estate, the only property left with them 
being a house worth Rs. 75, that the 
sale was not effeeted for the purpose al- 
leged by the purchaser and that it was 
not a bona fide transaction. It annulled 
the sale, 

In appeal a ground was taken, but not 
seriously pressed, that the petition to annul 
the sale made outa ease under section 37, 
Provinsial Insolveney Aet, whereas the 
Court had treated it as if 16 made ont a 
саве under testion 36, The petition does 
not suggest that the transferee was a 
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ereditor and that the transfer was with 
a view to give him preference over other. 
oreditors, It did not, therefore, put forward 
a case under seotion 37, 


lt is then argned that the lower Court 
having found that the appellant had paid 
eonBideration, the sale ought to have been 
presumed to be bona fide, and the burden 
of proving the eontrary lay on the areditors. 
This contention sannot be supported in view of 
the wording of sestion 86. The seastion in a 
general way makes all transfers by insolvents 
within two years prior to adjudioation void 
against the Receiver and liable to be annulled 
by the Court, 16 өхоерів from the operation 
of this rule, amongst others, trans- 
fers made in favour of purchasers in good 
faith and for valuable aonsideration, Who- 
ever, therefore, seeks to except his transfer 
from the operation of the rule must show 
that it ecmes under the desoription given 
in the exeeptions, .'The appellant had, there- 
fore, to show that the transfer to him was 
both for valuable consideration as well as 
in good faith: vide Oficial Assignee 
of ‘Madras v. Sambanda Mudaliar (1), 
The mere fact that valuable sonsideration 
has been paid for tbe transfer does not 
necessarily lead to an inference of good 
faith aleo: Daolat Rao v. Panduran (2). 
It may be that in many cases the mere word 
of the transferee for sonsideration will, in 
the absence of evidenes to the sontrary, 
suffice to prove good faith. That, however, 
is not the ease here, Not only has the 
purohaser, when examined as a witness, not 
expressly stated that he purehased inno. 
gently and without any intention to help 


the insolvent as against his oreditors, but 


there are a number of eireumstanses to whieh 
the lower Court has adverted whieh nega- 
tive good faith on the appellant’s part, 
The property transferred is substantially 
the whole of the insolventa’ estate; The 
appellant in fact admits that it was only 
two orthree days before the date of his depo- 
sition, the 74th April 1918, that he same 
to know that the insolventa had a house 
whieh they had not sold to him. He says 
that at the time of the purshase he was 


(1) 60 Ind Cas. 208; 48 М, 789; 39 М, І, J, 845; 
28 M, L, T. 288, 
(2) 56 Ind, Cas 57, 
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told by the  insolvents that they owed 
Ra. 2,500 to ereditors other than the mort. 
gagee whom he undertook to pay. The 
appellant knowing, as he must have known, 
that the vendors were insolyents and that 
he was purchasing the whole of their 
property, it was his duty to have made in- 
quiries as to the honesty of the vendors’ in. 
tentiona with reference to their  oreditore' 
interests. He admits he made no inquiry 
as to who were the creditors. He is not 
an agrioulturist. He was a Pleader’s clerk 
and is now a dalal. Apparently he had 
no objest in buying the property, for he 
sold it off within eight months of bis 
purchase. His reason for selling it is not 
that he made а profit thereby, but that 
it was not worth while having it.’ These 


are eireumstanoes whieh negative good 
faith, 
The appeal is dismissed with  aosts. 


Pleader's fee Rs, 25. Respondent No. 5, 
Shriram Shaligram, was nota party to the 
original proosedinga and ів dissharged from 
the appeal' with the appellant's sonsent. 
He will get his sosts separately.  Pleader'a 
fee Hs. 15. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Szooxp Orvis Appzan No, 1770 or 1918, 

November 11, 1590, 
Present: —Mr. Justies Oldfield 
and Mr, Justioe Hughes, 
GOVINDA РАРАТАОНІ AND OPBERS— 
Derenpants Nos, 8, 13 ann 14— 
APPELLANTS 
versus 
LOKANATHA ALY AR AND OTHERS— 
PLANTEE, PLAINTIFF’ a ASSIGNEE AND 
DaersNpaxts Nos, 1 то 8, 5, 7, 9 anp 12— 
Resronpsnts, 

Mortgage—Sale to third person im emecution of 
money-decree—Redemption, right of, assignment of, 
ajter mortgagor's right lost —Assignment, validity of —~ 
Subrogation, principle of, applicability of. 


Üertain properties were hypothecated by D. 
Subsequently, in execution of а money-deoree, the 
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properties were sold and purchased by К, the 
holder of that decree, but he did not obtain 
possession. Thereafter, D. sold the properties to 
S., the consideration consisting of the discharge of 
the original mortgage and of the payment to D. 
of asum for payment to K. “in discharge of the 
amount of his sale certiticate.” ^ S. obtained 
possession, but no payment was made to К, whose 
successor-in-interest jbrought the present suit for 
possession : 

Held, that plaintiff was entitled to a decree: that 
D. having lost all interest in the properties by the 
Court-sale in favour of K., he could convey no 
interest to S. on which the latter could base a 
right to redeem, nor was 5. entitled to reimburse- 
ment from K., as the equitable principle of sub- 
rogation did not apply to the case. [p. 294, col, 2; 
р. 295, col. 1; p. 296, coL] 

Second appeal against the desree of the 
Court of the Additional Temporary Sub- 
ordinate Judge,  Tanjore, in Appeal Snit 
No. 29 of 1918 (Appeal Suit No. 681 of 
1917, on the file of the Distrist Court of 
Tanjore), preferred against the dearee of 
the Court of the Distrist Munsif, Kum. 
bakonam, in Original Suit No. 30 of 1916, 


This seoond appeal and the memorandum of 
sross-objestions put in by the second respond- 
ent same on for hearing on the 19th and 20th 
Ootober 1920. 


FAOTS appear from the judgment, 

Messrs. T, B. Vencatarama Sasiri and M. 8. 
Vatdyanatha Atyar, for the Appellants.—The 
appellants, who purehased the mortgaged pro- 
perties and who dissharged the mortgages 
and obtained possession from the usufrus- 
tuary mortgagee, are entitled to retain 
possession, Krishnier’s (Court auetion-pur- 
shaser's) suosessor, the present plaintiff, 
eannot ејевё them, in any event, either by 
offering payment of the mortgage amounts 
or completing his title by himself dissharg- 
ing the mortgages, 


Appellants’ position is really that of the 
assignees of the right to redeem the morts 
gages, Their dissharge was as assignees 
and by baving paid off the mortgage amounts 
they besame entitled to possession. Thea 
right rests on seetions 60 and 91 of the 
Transfer of Property Aot. The mortgagors' 
right to redeem has not been determined, 
If the mortgagors personally eould exercise 
their right of redemption, 16 follows that 
the right is equally available to their 
transferees. If the mortgagors had, in some 
manner or other, paid the amount due on 
the mortgages, they would be entitled toa re. 
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9onveyanee of the property. Kinnaird v, 
Trollope (1). 

Aprellanta are, in any event, entitled 
to be subrcgated, вв they made the pay- 
ment in good faith under ihe mistaken 
belicf that they were going to acquire an 
interest in the properly Neesom v. Olarkson 
(2, Butler v. Rice (3), Tangya Fala v. 
Trimbak Daga (4). - 

lf appellants are not entitled to olaim 
subrcgatiop, it follows that Exbibite II and 
III (4 ¢,, the mortgages) must be deemed 
to have been undiseharged by them. The 
ustfcustuary mortgage is atill outstanding 
on that : hypothesis. ` The  vsufruotuary 
mortgagee is alone entitled to  rposression 
and plaintiff cannot ејевё the appellants, 

Messrs, A. Hrishnaswamt, Aiyar, К. R. 
Narayanaswamt Atyar and К, S. Jayaram 
Aiyar, for the Rerpondents.—There is no 
question cf assignment in this «ace. By 
the Ccurt-sale to Krishnier the defendants 
Nos. 1 and 2 have lost all interest in 
the properly and have seased to be per. 
sonally liable. Therersonentitled to redeem 
is Krishnier, The appellants bave acquired 
nothing by tbeir purahase, They sre in 
the position of strangers or volunteers when 
they offer to psy the mortgage amounts, 
Seotions CÓ and 91 of the Transfer of 
Property Aet do not help the appellants. 
The right to. redeem may be exercised 
by а mertgagor, but the right to redeem 
sould not have been assigned to appellants 
by. Exhibits V ard VI. аз the mortgagora 
had ro Не іо them at the time. . Krishnier 
had beeome the transferee by operation 
of law and it is not acneeivable that 
the mortgagors could kave an unlimited 
right to make transfers in tueaession, 

testion CO of the Transfer of Property Aot 
and Order XXXIV, rule 7, Civil Prosedure 
Ocde, deal only with prceedure and do not 
relate to gases of transfer after cessation of 
interest in the mortgagor. Tke English 
desiaions and practice do not apply. 
` Tho’ appellants sannot olaim any right 
of enbrogation, There is pun in the 

(1) (1€88) 89 pe "ni 636; 57 І, J. Ch, 605; 59 L. 


q.438, 97 W, В. 2 
2) 141846) diae: 97; 9 Jur, 82; 67 E, В. 576; 62 R, 


R 5 

(8 (1910) 2 Ch. 277; 108 І, T.04; 79 LJ. Ch. 
652. 

(4) 85 Ind, Cas, 794; 
CQ. 


£0 В, 646; 18 Eom. L, В, 
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pleadings to suggest that appellants asquired 
avy legal right to a re-conveyance from 
Krishnier. They made the payments in the 
hope of acquiring from в third party in- 
terest in tho property. The Gases sited 
dealt with mistakesas to the validity of an 
existing title. 

JUDGMENT.—The items of property in 
dispute in this appeal, Nos. 5 to 7, were hy- 
pothesated by their owners, first and sesond 
defendants, in 1897 by Exhibit II and mort- 
gaged with possession in 1901 by Eshibit 
IH, In 1902 one Krishnier obtained & money- 
deoree against (rst and sesond defendants and 
in 1906 brought to sale and himself pur- 
ebased these items, but has not sueseeded 
in obtaining possession. In 1918, however, 
Exhibits V and VI, purporting to be sale- 
deeds of the property, were exeouted by 
firat and second defendants to one Siraimittan 
апа eleventh defendant, now represented by 
eightb, thirteenth and fourteenth defendants, 
the present appellants, with recitals showing 
that the two documents were really inter- 
dependent, the sonsideration sonsisting in the 
discharge cf Exhibits П and III and the рау, 
ment of Rs. 200 to first and sesond defendants 
for payment to Krishnier "in diseharge of the 
amount of his austion-sale oartifisats,” that 
ie, as appellants say, as consideration for 
the re-purahase from him of the property, 
in fact only Exhibits 11 and IIL were dis. 
ebarge?,appellanta obtaining possession from 
the mortgagee under the latter, Bat, first 
defendant alleges, owing to eleventh defend- 
ant’s default, although there ia no finding on 
this point, the Rs. 260 were not paid to 
Krishnier and appellants, therefore, have 
never sompleted their title as owners of 
the property. Their defenee also inoluded 
objestions to the validity of Krishnier’s 
purchase in execution, Bat they are ооб 
relied on here, The question argued із 
whether appellants are entitled to retain 
possession against plaintiff, вивоеввог.ір- 
interest of Krishnier, or whether he oan 
eject them only either on payment to them 
of what they spent on the discharge of 
Exhibits II and III or, if they oannot have 
eredit for disaharge of those documents, 
after completing hia right to immediate 
possession against the mortgagee under the. 
latter by himself discharging it. 

In supportirg the firat of these alternative 
contentione, appellants admit that they 
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sannot rely on any ordinary right of sub- 
rogation, sinse they oannot and do not 
contend that Exhibits V and VI ocnferred 
on them any immediate interest in the prop. 
erty, whish their payments were intended 
to protest. Oases, вос) as Syamalarayudu 
v. Subbarayudu (5), Palamalat Mudaliyar 
v. South Indian Export Oo. Limited (6) 


and Karuppan Ambalagaran v. Muhammad | 


Sakuth (7), are accordingly irrelevant, 
besause in them payments by a person 
elaiming at their date a direst and oom. 
pleted interest in the property protested 


were in question, in the two first the 
payment being made  aeoneistently with 
ownership under a transfer, valid, unless 


and until in the one oase a prior transferee, 


and in the other the transferor’s ereditora 
atiasked it, whilst in the third the pay- 
ment was regarded as offisionus, besanse 
the. transfer, on whieh the right to make 
it was based, was regarded as nominal and 
eonferring no rights. These oases deserve 
mention only, beeause they involve what 
Gurdeo Singh v. Ohandrika Singh (8) and 
Narayana Kulti Goundan v. Fechiammal (9) 
enuneiate direstly that “the doatrine of 
subrogation is not applied for the mere 
stranger or volunteer, who has paid the 
debt of another, without any assignment 
or agreement for sabrogation, withont any 
obligation to make the payment and not 
béing compelled to do so for the preserva- 
tion of any right of his own." Appellants’ 
claim is first that they paid aa assignees 
under Exhibits V and VI of the right of 
first and sesond defendants, the mortgagors, 
fo redeem вой that sash’ payment entitles 
them to possession in plasa of the usu- 
frastuary mortgagee. 


The right of the mortgagor thus relied 
on is that recognised in eeotions 60 and 
91 of the Transfer of Property Aot; and 
there is no doubt that it is reeognizad 
there пз exersisable by the mortgagor and 
enforceable by him by anit without rentría- 


(6) 21 M. 143; 7 Ind. Dec, (м. в) 457. 

(6) 5 Ind. Cas. 38; 33 М, 334; 7 М.І. T, 167; 20 
M. L. J. 211; (1910) M. W., N. 289. 

(7) 22 Ind. Qas. 253, 26 M. L, J. 74; 14 M. L, Т. 
48; 1914) M, W. М. 13!. 

(8) 1 Ind. Cas. 913; 36 О. 193; 5 О, L. J. 611. 

(9) 15 Ind. Cas. 266; 26 M. 426; 11 M. L. Т. 174; 
(1912) М. W. N. 358; 22 M. Is J, 864. 


INDIAN 0ASNB, 


893 


tion, It ів, however, argued that this right 
was not assigned to appellants by Exhibits 
V and VI and in any sase could not have 
been exersised by the first and sesond defend- 
ants, or by appellants, when the  latter's 
payments were made, besause the former 
had lost all interest in the mortgaged prop- 
erty at that time aud had also aaasad to 
be personally liable. 

These points, like others arising in the 
appeal, have been argued very elosely. On 
the first there is oartainly no more reason, 
in sousequense of the direstion in Exhibits 
V and VI to pay the mortgagee money, 
why the mortgagora’ right to redeem should 
be regarded as having passed by them 
than by the Court sale to plaintiff, siuee 
on eaeh oceasion the transfer purported 
equally to be of first and sesond defendants’ 
whole interest; and it ie, therefore, neces- 
sary to hold either thatthe right of first 
and second defendants had been transferred 
by the Court sale and sould not have passed 
by Exhibits V and VI or that first and seaond 
defendanta sould sonfer their right to redeem 
аз mortgagors on an unlimited number of 
persove, whether or no they transferred 
any right in the mortgaged property with 
it. The latter alternative corresponds with 
nothing in anthority and would enable a 
mortgagor to add indefinitely to the list of 
persons entitled to redeem under seation 91, 
It eannot be nosepted, 

The suggestion that sestion 60 empo rera 
the mortgagor to redeem, if he has parted 
with the mortgage property and is exempt 
from personal liability, із also unaeseptable, 
It is true that the definition of the mort- 
gagor in sestion 55 and subsequent re. 
ferenses to him in the Aot ineluda 
nothing, which evtails that his rights are 
determined in the firet or in both of the 
contingencies mentioned; and that seation 
60 and Оек XXXIV, rule 7, Civil 
Prosedure Uode, sonfer on him remedies in 
respeot of possession without explisit mention 
of the right to it of his transferees. But 
those provisions merely deal with proeedare 
and desaribe the remedy in general terma with 
reference to the normal ease of the mortgagor, 
who is, prima facie and in the simplest form 
of the relation between the parties, scekiog 
redemption. Itis not nesossary for the pre- 
sent purpose to deoide whether a suit is sug. 
tainable by в mortgagor, against whom only 
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‘the personal remedy is available and who 
desires to have the amount of his liability 
assertained in order to diseharge it and whe- 
ther such a suit should result in a desres in 
his favour for possession of the property, 
subject to his duty to surrender it to his trans. 
feree on the latter reimbursing him what he 
has paid. But at least їп oases, sush ав that 
before us, when the mortgagor has no debt 
to pay and no right in property to preserve, 
he would, if he offered to pay the mortgage- 
money, be as mush a volunteer as any stran- 
ger; and there is every reason against allow- 
ing him to intrude between the mortgagee and 
those aetnally interested in the property. It 
is as mueh for the benefit of the latter as of 
the former that the right to redeem should 
not be unduly extended, sinse it must sarry 
with it the right to sue for redemption; and 
those direstly interested might suffer sub. 
stantial injury, if, as would be the sase, their 
ownright to sue for redemption were deter- 
mined by the faet that a person not really 
sonserned had already been allowed to obtain 
a deeree, whioh (possibly in eollusion with 
the mortgagee) he did not exeente.  Vedapu- 
raiti v. Vallabha (10). The extent of the 
mortgagor!'s rights in sush a ease as the pre- 
sent has not, so far as we have been shown, 
been sonsidered in India; and referenae may 
be confined to certain English authorities, 
since the contrast between English and Indian 
prastise and the reasons for the difference 
between them are signifiaant. In Kinnaird v. 
Trollope (1), a desision sited by appellanta 
but whish really assists respondents, 
Stirling, J., said: “ifthe mortgagee sues 
the mortgagor on his eovenant, the ease 
of Palmer v, Hendrie (11) shows that the 
mortgagor having paid what ія due on the 
mortgage is in some way or other entitled 
to require the mortgagee to perform the duty 
of re sonveying the mortgaged property," and 
later, "the mortgagor would be entitled to a 
re-sonveyanee in the form indieated in Pearce 
v. Morris (12), namely, subject to sush equity 
of redemption as may be vested in any person 
other than himself.” But it is to be observed, 
first, that this right of the mortgagor is гөвов- 


. (10) 25 M. 800: 12 M. L. J. 128. 
(11) (1859 27 Beav. 349; 122 R, В. 426; 54 E В. 
186 on Appeal (1860) 28 Bea. 841; 54 Е. В, 897, 
(12) (1869) 5 Oh. App. 227; 89 L. J. Oh. 842; 22 L, 
T, 190; 19 W. R, 196, 
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nised, only when he hes been sued on his 
covenant, and, therefore, would not be avail- 
able to the present first and second. defendan 
or appellants ; and next, that the prineiple 
Kinnaird v, Trollope (1) has not, so far as has 
been shown, been applied in this country and, 
the point favonrable to respondents, it was 
justified in England on grounds inapplisable 
here. For it was explained in Palmer v. 
Hendrie (11) as based on the fasts that a mort- 
gagee воп pursue all his remedies, action оп 
the sovenant, ejestment and foreslosure, at 
onse, but that, as soon as the mortgaged 
money had been paid, he was bound to deliver 
over the mortgaged estate to the mortgagor. 
This differs from the Indian prosedure, in the 
essential respeot that the mortgages is bound 
under the latter to exhaust his remedy againat 
the estate before making the applisation for 
a personal deeree, whieh sorresponds with the 
English astion on the eovenant ; and there вап 
in India be no question of his obligation to 
return the estate, whieh will have been sold, 
to the mortgagor on proceeding against him, 
In these siraumstances, the referense to Eng- 
lish practise rather supports the eovelusion 
already suggested, that a mortgagor's right to 
redeem and to sue for redemption is deter- 
mined, when he caases to be liahle for any 
debt and to be interested in the seeurity, in 
acoordanee with the foregoing the deaision 
must be that appellanta’ claim to reimburse- 
ment sannot be justified by referenee to any 
assignment of first and sesond defendante’ 
right, 

This failing, appellaote! slaim -has next 
to be eonsidered, as based on what they al- 
leged to be the equitable prinoiple, that, as 
they made their payments in good faith on 
the understanding that they were to obtain 
an interest in the property, whish would have 
justified them, they are to be regarded as 
having been entitled to make them and to be 
subrogated asoordingly. Before, however, any 
attempt is made to deside whether this state: 
ment of the prinsiple ів correct, it is necessary 
to refer to the faota, to whioh it is to be ap- 
plied. In their written statements appellants 
mentioned the mortgages, Exhibit I and IT, 
ard their possession based on their payments 
under the sale-deeds, Hxbibits V and VI; and 
in convection with the payment of Rs, 200 
to be made to Krishnier under the last men. 
tioned they alleged that the matter had been 
settled, although they setout various objee. 
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tions to his purehase at Court-auction, In 
Exhibits V and Vf the Rs. 200 is referred to 
as reseived by first and sesond defendants on 
their undertaking that they would " dissharge 
the amount in respeet of the auetion-sale 
eertifisato granted to Krishnier.” In his 
written statement first defendant referred to 
the Rs, 200 as "nesessary for dissharging 
* the ensumbranee on the sale property” and 
mentioned negotiations with the sons of 
Krishnier, although he denied receipt of the 
Rs. 200 from the purshaser under Exhibit 
Vl. Bautno issue was raised regarding this 
and nothing was said regarding it in argu- 
ment here or apparently before the lower 
Appellate Court, The appellants, with whom 
we are sonserned, made no suggestion that 
they or first and sesond defendants had ever 
asquired any sort of legal right to a eonvey- 
anoe from Krishnier or that the latter or 
plaintiff was under any legal responsibility to 
them. Their claim, therefore, resta only on 
the faet that they made payments to free 
property from ensumbrances in the belief 
that in the future they might aequire from a 
third party an interest in that property, by 
whieh their payments sould be justifisd. On 
these fasts no authority supports their elaim 
to reimbursement, . 

. The prinaiple relied on is an equitable one 
and its applisation eannot, іа the absence of 
slear reason, be extended beyond the limits 
authorised by authority, But it will be found 
that the eases cited as illustrating its appli- 
estion deal only with payments made under a 
mistake, not like that alleged in the presant 
ease as to the possibility of a title being 
asquired in the future, but as to the validity 
of one regarded aa already in existence ; and, 
even во, in eaeh ease there was distinat evi- 
dense that the mistaken belief was not a 
mere idle opinion, but was reashed in good 
faith, Thos in Nessom v. Olarkson (2) the 
payments were made by a transferee of prop- 
erty under a mistake as to the ownership 
of hia transferor ; but the faot that the former 
had obtained possession would go far towards 
supporting his bona fide belief in his titio. In 
Butler v. Rice (3) the plaintiff was under the 
impression that the property, in respeot of 
whioh he paid, actually belonged to Rise, nor 
to his wife; and he had satisfied himself as 
to the possesssion of the title deeds and ob. 
tained a guarantee from Rioe!s Solieitor before 
making his payment, In Tangya Fala v. 
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Trimbak Daga (4), another ease of this slasa, 

the mistake was regarding the actual owner: 

ship and possession had passed. In the two 

last-mentioned eases some argument was 

founded on the fact that the result of the 

payments relied on was not to impose a new 
liability on the property, but merely to trans- 
fer an existing debt from one ereditor to 
another, That вар, no doubt, be said in the 
ease before us and, if it means no more than 
that in the absense of ulterior motive the good 
faith of the belief, under whieh the payment 
is made, вап be more easily presumed, there 
ig no reason for dissent. But with all due 
respest, if the intention is to lay down an ab- 
solute rule, the general objestion to allowing 
aredit for payments made by a stranger and the 
neeessity for requiring some justifisation for 
his interyention would appear to have bsen 
overlooked, So far the eases relate only to 
mistake as to existing titles, supported by 
proof of good faith by evideuee as to possession 
or otherwise, whieh is wanting in the present 
ease, Binse appellants knew that they were 
obtaining possession from а mortgagor. 


Where payment made, as here, in expeata- 
tion of the aequisition of a title in future are in 
question, there is little or no authority, Cases 
similar to Middleton v. Magnay (13), where 
reimbursement was not olaimed from a 
third party ог the property in hia 
ownership, but from the present owner io 
sonsequense of the failure of expestation 
that he would be able to grant a lease, 
are not in point, In faot the only ease 
dealing with fasts similar to these before 
us is Ludlow v, Grayall (14), where no doubt 
relief was given on the basis that expendi- 
ture had been ineurred on property pur. 
chased from a remainderman on the faith 
of his representation that the tenant for 
life would eoneur in the sale, But the 
deeision is ineonslusive, beeause it was only 
given on an applieation to restrain pro- 
eeedings for ejestment pending the hearing 
of the matter; and, even so, there wag 
evidenee of the purehaser’s good faith sinse 
he had obtained possession, and one learned 
Judge statedly grounded his judgment on the 
fast that some agreement between the 
remainderman and the tenant for life was 


(13) (1864) 2 H. & M. 233; 10 L. T. (N. s.) 408, 12 
W. В. 706; 71 Е В, 452; 144 R, В, 188, 
(14) (1822) 11 Price 681125 В,Е,70% 147 E. 400 , 
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established, Lastly a good deal of argument 


bas been baced on Narayana Kutti Goundan v. 


Pechiammal (9), but in disregard of the facts 
really in question and ‘of what was really 
desided, А stranger had at the inatanee of 
sertain reversioners dissbarged a mortgage 
on tbe estate and obtained from them a 
sub-mortgage of thé sharge they thus obtain- 
ed, on which .it was held that be was 
entitled to resover by sale of the estate 
in the possession of the tenants for 
life. Jt is alear that he had no interest 
in the estate antesedently to or independently 
of his adyanoe; and his olaim so far resembled 
that disallowed in  Veeroraghata Afyar v. 
Lakshmana Atyar (15), a faot which was 
recognized fully in the earlier part of the 
leading judgment delivered by Sundara 
Aiyar, J. Butthe learned Judge went on 
to hold that reversioners sre entitled to 
dirobarge debts recoverable from the estate 
and to obiain by doing ғо a valid eharge 
whioh they-esn assign. and which сар at onae 
be enforeed by the assignee. With 
the correstners of this sonslusion we are 
nob conserned at present. But it does not 
involve, as appellants contend, any resogni- 
tion of a fulure.and contingent interest as 
a possible baeis. for a claim to reimburse- 
ment or any analogy with the facts now 
before us, These are all the authorities, 
whieh call for notice, and the  reeult ia 
that none recognizes a mistaken belief in 
the future acquisition of an interest ns 
gufüeient to support a elaim to subrogation 
against the ааёџа] owrer; and that such a 
claim is allowed when the mistaka relates 
to the .astnal existence of an interest, only 
when there ia ground for the.allegation of 
good faith, whioh is not available to sppel- 
lante. Inthe absenee of authority, there ia no 
reason for extending tho prineiple they rely 
on to eover their ease. 


Lastly,in the alternative, appellants contend 
that-if their payments do not entitle them 
to subrogatior, they cannot be regarded as 
having disebarged Exhibits If and 111 and 
that, as the latter is cutstanding, tbe mort- 
gagee under it is entitled to immediate 
posreesion of tha property and he alone, 
rot plaintiff, is entitled to evist them, This 
je not sustainable. The faot that aprellanis 


(16) 18 Ind, Cas. 247, 25 M. [. J. 319; 18 M. L. 
т, 845, г | 
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were not entitled to redeem meant only that 
the mortgages was not bound to acsept 
their paymente, not that, if he ohose to 
do so, the mortgage was not disebarged, 
In this cease, as in others not covered by 
section 69 or section 70, Indian Contrast, 
Ast, there is по ineonsistensy between the 
facts that a benefit has baen actually oon- 
ferred and that the person who conferred. 
it eannot recover what he spent on doing 
Bo, It ів not suggested that the amount spent 
is not ‘still with the mortgagees. In the 
ciraumatances this contention also fails, Tre 
result is that the appeal must be dismissed 
with oosts. | 

Plaintiff's assignee’s memorandum of sross- 
objsotions is argued against seventh defend. 
ant, who is alleged to have obstructed hia 
attempt to: take possession of Item No. 1 
under his title as nurabaser in exesution of his 
deoree against Srat and seeond defendants. 
Seventh defendant was plased er parte by 
the District Munsif, but the suit as against 
her was dismissed on the merits, A-state- 
ment: of what happened in the lower 
Appellate Court is sufficient to show that 
ita desision eonfirming this dismisaal sannot 
be sustained. Plaintiff was the appellant. 
But for reasons, which are not olear, first 
defendant .applied in 1, A, No, 191 of 1917 
to have “the e» parte order set aside." 
Thia application is поё on the record, but 
the diary shows that it was made and 
allowed, If if was made under Order IX, 
rule 7, Civil Prosedure Code, it sould be, 
made only before the trial was finished; it 
sould not have been made under Order IX, 
rule 13, besause the decree was in seventh 
defendants’s favour; and'in either case 16 


oguld be made only in the ‘Oourt where 
the trial was held and the ‘order on it 
was meaningless, besause there was no 
new trial. The lower "Appellate Court 


next referred ёо а statement by the plaintiff's 
Vakil -before it that he did nob ask for 
relief against seventh defendant; but there 
is no such statement on record apd plaintiff's 
Vakil bere knows nothing оЁ апу and sesond. 
respondent’s Vakil has no information cn 
the point, It ів against all probability that 
Bush а statement was made, ‘sinee the 
lower Appellate Court in fact yroseaded 
to deal with seventh dcfendant’s enge on the 
merits, stating that ber Vakil 'vaguely" , 
suggested that she persisted in her elaim, 
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On the merits, after a' referenee of ques. 
tionable eorreotness to the prosadurs іп 
eases of obsirustion, the lower Appallate 
Oourt said first that  Krishnier was not 
obstyüoted by any third person and next 
that he was not obstruoted by any person 
ab all, the former st.temant, if if means 
that seventh defendant was a party to the 
deoree under execution, being apparently 
inoorreat. Hash step taken by the lower 
Appellate Court in dismissing  plaintifi's 
appeal against her was either wrong or 
unintelligible. We, therefore, sannot aseept 
ite desision and must set it and the whole 
proceedings connested with it aside, The 
appeal, so far as ‘itis between plaintifl’s assignee 
and seventh defendant, must be re-Leard by 
the lower Appellate Court in the light of the 
foregoing. Costs to date thera and in this 
Court will abide the remult'of the re. bearing 
and will be provided for in the order to be 
passed, 
M. 0. Р, 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Appean NO, 7. B or 1920, 
November 18, 1520, 
Present :—Mr. Hallifax, A. J. О. 
В, B, BISHESHWAR DAS — APPELLANT 
versus 
МАРНО RAO —RszsPONDE tT, 
Limitation Act (IX of 1908), s. 20—Part payment 
—Literale person—-Recital of payment not in his 
handwriting —Signatwre only, whether sufficient. 


In order to satisfy the condition of section 90 
of the Limitation Act in the case of a literate 
person, it is not sufficient for him to write his 
. name beneath a statement of the payment поб 
written by him; the whole recital of payment 
must appear in his handwriting. [p. 299, cols. 1&2] 

First appeal against the deoree of the Seaond 
Subordinate Judge, Akola, dated the 27th 
Ossober 1919, ў 

Mr. M, B. Niyogi, for the Appellant, 

Mr. М. V, Abhyankar, for the Respond- 


ent, Е 
JUDGMENT.—The last asknowledgment. 


of liability signed by the defendsnt in the 
books of the plaintiff firm is dated the 8th 
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November 1915, The oredit entry on the left 
hand sida of the same page, whieh was made 
on 3lst December 1915, also bears what pur- 
ports to be the signature, of the defendant. 
This suit was filed on 16th Deeember 1918, 
во that it is time barred unless the oredit 
entry of 3lst Desember 1915 вап operate 
t> avoid the bar under section 20 of the 
Limitation Ast. The main basis of the defense 
ia tke allegation that the signature dated 
the 3lat of Desember 1915 is not that of 
the defendant but a forgery, and thia 
allegation has been found proved by the 
learned Subordinate Judge. As to this we 
need say little more than that we cannot 
agree with this conclusion. It ean be laid 
down as almost axiomatis that if two 
signatures of the same name show no points 
of differense whatever, then one of them is a 
forged sopy of the other, as no man ever 
made two exaotly similar signatures in his 
life. The disputed signature bears more 
points of similarity with the admitted 
signature on the same page than of difference, 
and still more points of similarity with 
other signatures on other pages of the same 
book. If it were a forgery, it would almost 
eertainly have been eopied from the genuine 
signature only 3inehes from it on the same 
page and would havé resembled that more 
than others on other pages, Thense of different 
words in the disputed signature from those 
used in any admittedly genuine signature 
is a faot that euts equally both ways. The 
matter is, however, of no- importanee, as in 
view of the eonelusion at whieh we have 
arrived in regard to limitation, the suit must 
he dismissed even if we: take the signature 
to be genuine. 

In this view it is also unnecessary to 
diseuss the evidence in regard to the allega 
tion of the defeodant that Kanhaya Lal, 
the munim of the plaintiff firm, is really the 
debtor and thathe only lent him his name. 
He tellathe following extraordinary story. 
Kanhaya Lal was indulging in  eotton 
gambling with his employer’s money, and, to 
cover himself, induced the defendant Madho 
Rao, an, Engineer employed by the same firm, 
having no private means, whose pay was 
never more than Rs, 70 а month, to allow 
the transaotions to take plase in hia name and 
io sign acknowledgments of liability for 
nineteen, twenty and twenty-five thousand 
rupees, and all this for no consideration 
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whatever beyond the favour of his immediate 
superior, Kanhaya Lál'sstory is no more 
eredible or to his аге. He saya Һе allowed 
‘his own seventy rupee subordinate to take 
advanoes from the firm for the sole purpose of 
‘gambling in cotton and torun into a deficit 
‘of the somparatively vast sums mentioned, 
with no eover and no seeurity of any kind, 
and to sontinue doing this for over а year. 
If we were soneerned to dissover the truth of 
{Ме matter we should doubtless find it 
somewhere between the two stories, and it 
would turn ont to be that Kanhaya Lal 
was gambling in ootton on a large soale 
with his employer’s money and Madho Rao 
jent his name for the eonsideration of а 
share in the prosseds, 

As, however, we are satisfied that the 
suit is barred by time, even if the disputed 
signature is really that of the defendant 
Madho Rao and he really was the only person 

‘to whom the money was advanced, these 
matters do not require further eonsideration, 
On the assumption that the signature is 
genuine, itis argued, first, that the psyment 
saves limitation besause it is a payment 
of interest as sueh. In Gopal v. Gootnd (1) 
it was held that, before а payment ean be 
held to be а payment of interest as sueh so 
as to give a fresh start for limitation under 
seetion 20 of the Limitation Aet, there must 
be something to indieate that the debtor made 

- it with the intention that it should be taken 

: jn reduction or satisfaction of interest, and 

that no япећ indication is to be found in the 

· mere faot that the sreditor appropriated it ta 

interest then or later or that interest was 
then due, Hera we have not even the fact 
that the amount was appropriated towards 
payment of interest due, as no balanse seems 
to have been struck after it was made, The 
eredit was of a »eonsiderable amount, the 
proseeds of the first really lusky venture of 
the transaetions, whieh were then dissontinu- 
ed. ү 
` The further contention advaneed for the 
` plaintiff is that Madho Rao’s signature below 
the.eredit entry of 818% December 1915 
(whioh for the purposes of the argument is 
assumed to be hia genuine signature) makes 
the entry one in whioh the faot of the pay- 
` ment appears in hia handwriting, вв contem- 


. - (1) 19 Tad, Cas; 849; 9 N, L, В, 78, 
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plated by sestion 20 of the Limitation Ast, 
The rulings in Mukhi Haii. Rahmutiulla v. 
Oo:erygi Bhuja (2), Joshi Bhatshankar v. Bai 
Parvati (8) and Dharam Das v. Ganga Devt 
(4) do not help towards а desision of the mat- 
ter in issue here. In each of these вавек the - 
payment was made by the debtor himself 
who was literate and the whole of the entry 
of a payment, insluding the signature if 
there was one, was made by another person 
for him, and it was held that the hand- 
writing of another person could not be sailed 
that of the person making the payment, 
however sompletely the writer might be 
authorised to make the entry by the payer. 
In Madabhushi Seshacharlu ч. Singara 
Seshaya (5), Bilappa Nayak v. Annamalat 
Goundan (6), Narsingh Das v. Bachatar Singh 
(7) and Jamna y. Jaga Bhana (8) the 
person making the payment in eash ease 
was illiterate and affixed his mark to a 
resital of the payment written by another 
person, and all the written resitals were held 
to be in the handwriting” of tha payer. 
In the last mentioned sase, desided in 
Bombay in 1903 by Sir Lawrence Jenkins, 
0. J., and Aston, J., the learned Chief Justise 
said: © More than 20 years ago it was 
desided by two separate Benshes of the 
Madras High Court that the affixing of & 
mark, as із this ease, was a sufficient aom- 
plianoe with the Aet, and it would appear 
that this view was shared by. other learned 
Judges .of that Oourt: Madabhusht Sesha- 
charln v. Singara Seshaya (5). and Ellappa 
Nayak v. Annamalai Gouwndan (6). The 
reported eases disclose no subsequent dissent 
from these deeisions, though they have been 
distinguished on more than one oaoasion. 
Were the matter res integra we might have 
felt diffisulty in arriving at the same oon- 
elusion, but 16 is of paramount importance 
that in those matters, which enter into the 
daily life of the pecple, a long settled rule 
of law should not lightly be disturbed, 


(2) 23 C. 546; 12 Ind. Deo. (N. s.) 863, 
(8) 26 B. 246; 8 Bom. L, R. 884, 
d 29 А. Të; 4 A.L, J, 628; A. W. N. (1907) 


(5) 7 M. 56; 2 Ind. Dec. (N, s.) 623, 
KS ТМ, T6; 7 Ind. Jur. 596; 2 Ind, Deo. (к. в.) 


17) 9 P. В, 1884, "- 
(8) 28 B, 262; 6 Bom, L R; 1081, 
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merely beeause it may not fit in with the 
individual opinion of a Judge or Bench 
before whom it may eome for eonsideration.” 
Though in the sesond of the two Madras 
eases of 1883 the words used by Mr, Justiee 
Hutchins would seem to indieate an opinion 
that a signature by a literate person would 
make the whole of the entry a statement 
“in his handwriting,” that was not the 
question before the Court, and Mr. Justice 
Kindersley sonsurred in the deeision even 
in regard to an illiterate person with 
apparent relustanee, But none of these 
rulings ean be ealled an authority for the 
much. wider proposition than that stated in 
them, whish is &dvansed by the appellant 
here. They have referenee only to the sase 
of an illiterate person. The matter before 
us is the suffisieney of the signature of a 
literate person, who sould bave written the 
resital of payment but did not write it, to 
brirg that resital within the meaning of 
the sondition in seetion 20 of the Limitation 
Aet. 

The wording of seation 20 of the 
Limitation Aat seems to us to leave no 
rocm for doubt on this matter. If that 
gestion required no more than a signature, 
it would not have used words differing 
entirely from those of the many other seetions 
in this and other Acts whieh sontemplate only 
a signature, in particular the seation im- 
mediately preceding it in the Limitation Aet 
itself. This certainty is made still more 
eertain by the faet that though the words 
“in the handwriting of the person” are 
found in the eorresponding seetion of Aet 
IX of 1871, seetion 4 of Aet XIV of 1859 
required only a signature, and it sannot be 
supposed that the ehange of expression was 
unintentional. Any doubt that eould possi- 
bly exist is set at rest by the decisions of the 
Onleutia High Court in Santishwar’ Mahanta 
v. Lakhikanta Mahanta (9), of the Madras 
High Court in Lodd Govindoss Krishnadoss 
v. Rukmani Bai (10) and of the Bombay 
High Court in Niva khan Nathankhan v. 
Dadabhat Мине Valli (11).: In eaoh of 
these oases, ав in the desision of the Caloutta 
Full Beneh in Mukhi Hai Rahmutiulla v. 


(9) 4 Ind, Сав, 821; 35 O.[818; 18 C, W, N. 177; [5 
M. L. T. 89. 
(10) 21 Ind. Cas. 302; 88 M, 438; 14 M. ІТ. 


810; 1 L. W. 529. 
(11) 38 Ind. Cas, 859; 41 В, 166; 18 Bom, L, R, 973, 


INDIAN OASRR, 


299 


Cover Bhuja (2) the learned Judges seem 
to have aceepted the principle that where 
the person making the payment is illiterate 
or only literate to the extent of being able 
to write his name, the eondition of sestion 
20 of the Limitation Aet that the faet of 
payment must appear in his handwriting, 
is satisfied if he himself makes his mark 
or writes his name beneath a statement of 
the payment not written by him. This is 
probably the sorreet view, if only for the 
reason given by Jenkins, O, J., in Jamna v. 
Jaga Bhana (8) mentioned above, but it is 
a matter with whieh we аге not at present 
soneerped. As to the eondition being 
satisfied by the mere signature of a literate 
person being appended to a statement of 
the payment written by another person, 
as has already been said, we have never 
had the least donbt. The words of the 
sondition make this absolutely impossible. 
The snit ie, therefore, barred by time 
and this appeal must be dismissed, The 
plaintiff will pay all eosts in both Courts. 
Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Отт, MiscgLLANEOUS APPEAL No, 78 or 1920 
AND 
Ситт. Exgovrion Сави No, 67 or 1920. 
July 13, 1920. 

Present : — Mr. Justiee Rigg. 

B. LALL DWARKADAS 
versus 
BURMA RAILWAYS COMPANY 
AND 
BURMA RAILWAYS COMPANY 
versus 
S, O, DASS GUPTA. 

Oivil Procedure Code (Act V of 1908), О. XXI, 
v. 16, О. XLI, r, 86— Hoecution of decree—Assignment 
of decree ~ Bonami transfer, whether can be recognised 
—Judgment-debtor not objecting to execution—Objec. 
tion, whether can be taken subsequently—Hstoppel-- 
Appeal—Decree of Appellate Court silent as to costs 
incurred tn original Court—Decree of Trial Court, 
whether can be executed Appellate decree, form of. 


A Court executing a decree has power to aub. 
stitute the name ofan assignee of a decree in the 
place of the deoree-holder and to permit him to 
exeoute the deoree under Order XXI, rule 16, of 
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the Civil Procedure Code even where the transfer 
is в benami one, Гр. 800, col. 2; p. 301, col 1.] 

A jndgment-debtor who once acquiesces in the 
execution of а decree is estopped from subsequently 
objecting to the execution. [p 808, col. 2.] 

Where the decree of an Appellate Court is silent 
as to the costs incurred in the Trial Court, the 
decree of the Trial Court is the deoree which 
governs the matter and can be exeouted so far as 
costs are concerned. | p. 801, col 2.] 

An Appellate Court ought to embody in a decree 
of affirmance во much of the decree below as it ia 
intended to affirm, and thus avoid the necessity of 
a reference to the, saperseded decree. |р. 802, col. 
2.5 

` Ме, Dantra, for B. Lall Dwarkadas. 

Mr. Leach, for Barma Railways Company. 

Mr, A. О. Dhar, for 8.0. Dass Gupta. 

JUDGMENT.— Civil Hxeaution Case No. 67 
of 1920 has been beard at the same time 
as Civil Miscellaneous Applisation No, 78 of 
1920. In the Civil Exeoution Oase the 
Burma Railways eet out by petition that in 
May 1915 they obtained a desree against Das 
Gupta in Civil Regular No. 154 of 1913 of 
this Court for.soata; on the llth September 
1915 the deoree was transferred to Mandalay 
for execution, and an application was made 
in December 19:5 to the Disiriet Oourt, 
Mandalay, for the exesution of the deoree by 
the arrest of the judgment-debtor, Das Gupta. 
The exesution prossedings at Mandalay went 
on until July 1917, when the Distriot Judge, 
Mr. Moseley, made an order that the judg- 
ment-debtor should pay the deeretal amount 
by instalments of Rs. 50 a month starting 
from the Ist September 19.7, Inthe mean- 
time the judgment-debtor had appealed to 
the Appellate Benoh of .this Court in Civil 
First Appeal Ne, 176 of 1915, His appeal was 
dismiseed with coats,.and in the printed por. 
tion of the usual form of deeree relating to the 
amount of coste incurred by the appellant 
or respondent in a lower Court the costs bave 
been deleted as well as in the memorandum 
of sosts insurred in the appeal. 
there shown are merely coats inourred in this 
Court. An application in aid of onrrying 
out the order of the Distriat Judge, Mandaley, 
was travaférred to that Court by Civil Hxeen- 
tion Case, No. 325 of 1915 .and a certificate, 
dated July 1918, was recieved from Mandalay 
in this Court stating that Rs. :0 bad -been 
resovered from the judgment:debtor. On the 
20th March 1520 the Burma Railways sold 
their deeree to Dwarkadas for Rs. 500. 
They now ask that Dwarkadas may be sub. 
gituted on the record as their degree holder 
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and pending ordera on this petition in Exeau* 
tion Case No. 67, they ask that the deoree 
obtained by the judgment.debtor against 
Bissesserdas in Suit No. 94 of 1913 in ihe 
Distriot Court of Mandalay may bo attached. 
Objeotion has been taken by the judgment. 
debtor to the locus standi of the Burma Rail- 
ways in making this application on the grouud 
that at the date on whioh it was filed, namely, 
24th Maroh, they had already sold their 
deeree to Dwarkadas, It is obvious, however, 
that the application was the only way in 
whioh they sould bring it before notise had 
been issued to the judgment-debtor that the 
deoree had been sold and the Court had 
allowed the trausferee’s name to be substituted 
for that of the Barma Railways. Thia is 
quite olear from Order ХХТ, rule 16, Civil 
Proeedure Code. This objestion, therefore, 
falls to tbe ground. E 

The desree-holder has applied for the issue 
of a Commission to Mandalay to examine 
sertain witnesses to prove that Bistesserdas 
ja the real owner of the dearee and that 
Dwarkadas is only his benamidar. Не 
urges that on the authority of Abdul Kurezm 
v. Ohukhun (1) а Oourt excouting a deoree 
under Order X XI, rule 16, ought not to recog- 
nise benami transfers. The judgment itself 
runs аз follows:—'"The sontention is this, 
that under section 23: the Court executing 
the deoree should not recognise benami trans- 
fers. We are of opinion that this contention 
is not valid. The ввайоп says that where-a 
deeree is transferred by an assignment in 
writing, the trausferee may apply. The 
benamt system із resognised in this country, 
and & benamidar is not a transferee of the 
deoree, The sestion only autborises ihe 
Court to allow the transferee of the decree to 
apply for exesution, If tha benimidax is not 
the transferee, he has no Iscus standi under 
section 232," This judgment appears to me 
to sontain an error in printing and I thirk 
the word "not" should ba struok out before 
the word "valid," otherwise it is unfitel. 
ligible. Thia ease was considered in Balkíshen 
Dus v, Bedmait Koer (2). At page 395 the. 
learned Judge says: "Under seotion 232 the 
Court, after giving notise to and hearing 
the objestions...of the desree holder and 
judgment debtor, has an absolute diseretion 


(1) 5 0, L. В. 253 at p. 256. 
(2) 20 C, 33810 Ind. рес (м, .) 263, 
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to allow or to refuse to allow exeoution to 
ргосбей at the instarae of a peraon to whom a 
deeree has been transferred by an assignment 
in writing, and as between the deores-holder 
and the judgment-debtor the effect of the 
sanction ig, ib seems to us, to plase the 
person who asts under it and proseeds with 
the exeoution in the plase of the desree- holder 
for the purpose of the execution, whether the 
transfer is real or nominal, The legality of 
the proseedings takan in pursuanoe of an 
applisation made and allowed ander geation 
232 must depend ‘not on the reality of the 
transfer, but on the sanation aesorded; aud if 
the result was to obtain satisfastiop, wholly 
or in part, we know of no authority for the 
proposition that ‘the proseedings would, as 
regards the judgment debtor, be invalid, 
merely bseause the person at whose instanoe 
they were taken with the sanotion of the 
Court turned out to be a banamidar of the 
dooree- kolder.” . With these remarks I ven- 
ture to sonsur, and think that if а person places 
another person in such а position as to be 
able to exeaute a deorse, he is not to be heard 
if he objéots to the exesution of that deeree 
on the groand that his benamidar is not 
authorised by him to exeaute that deoree, 
For these reasons І аш of opinion that the 
objeation to the subtitution of the transferee 
on the ground that he made it toa benamtd.r 
is-inyalid in law,and I decline to issue the 


Commission to Mandalay for the examination: 


of the witnesses named in the judgment. 
debtor's- petition. 

The question chiefly argued at the Bar is 
whether the-deores whish the Burma Railways 
sold to Dwarkadas ean be exeented, as there 
was an appeal and it was the original desres 
that was sold and not the desree of the 
Appellate Court. Before dealing with this 
question I may point ont that if it is true, as 
has been stated at the Bar, that itis the 
practice of the officials of this Oourt when 
drawing up Appellate deerees to say nothing 
about‘the вовёв inaurred in the lower Court, 
that prasties is, in my opinion, contrary to 
the plain provisions of Order XLI, rule 35, 
8ub-sestion 3, whioh provides that the deoree 
shall also-state the amount of costs incurred 
in the appeal and by whom or ont of what 
property and in what proportion sush gosts 
and the sosts of the suit аге to be paid. In 
the present ease the only order- passed on the 

| Appellate Side is that the appeal be dismissed 
\ 
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вой that the appellant pay the respondent a 
sertain sum of coats. Nothing whatever has 
been said about gosts inthe lower Court and 
that portion of the lower Court's deeree 
has neither been dissented from nor oonfirm. 
ed nor sovsidered. In these siroumstances 
if the Burma Railways:want to enquire what 
orders were passed as to- eosts in the lower 
Court, it‘appears to me to be only one desres 
that they sould possibly eonsider, and that is 
the desree in the lower Court, And that 
decree, во far as if relates to soste, still 
remains the only order whioh any ‘Court has 
yet passed on the subjeet of оовів, 

As regarda the genoral question of whether 
the appellate deeree should be the one to bo 
exesuted or not, thereis undoubtedly a very 
general sonsensua of opinion of the High 
Courts of India that the desree to be executed 
is the Appellate decree and not the deoree 
of the Original Court. The earliest ease sited 
is Ohowdhry Wahid Ali v. Mullick  Enaet 
Ali (3), in whieh the learned Judge held that 
the dearee which had been modified in regular 
appeal was а deeree of the Court, and the 
Court being one established by Royal Obarter, 
the period of limitation was twelve and not 
three years, Tho next oase sited is one that 
was referred to in the only judgment delivered 
on this subject by their Lordships of the 
Privy Couneil (Full Bench?) which isthe 
ease of Ram Ohurn Bysack wv. Lukhee Kant 
Bornick (4), where Norman, J, said that the 
deeree of the Appellate Court ia to be the final 
determination of the suit, and of all matters 
in dispute therein. The Appellate Court is not 
merely at liberty, but is required to dispose 
by its deoree of the costs inthe lower Court, 
а matter which, in eases when the deores ів 
affirmed, is merely a part of the affirmanae.” 
He went on to instanse a sase where the 
Appellate Court varied a deoree and argued 
that in such instance it would be the duty 
of the Appellate Court to make one single 
and complete desree in the suit. He oame 
to the sonelusion that the desision of the 
lower Oourt was merged in and superseded 
by the deeree of the superior Tribuval. That 
ease and the ease sited by the Madras High 
Court were eonsidered by the Jadieial Com. 
mittes in Kristo Kinkur Roy v. Rajah Burroda- 


(8) 6 B. 


L. B. 53; 14 W. R. 288. 
(4 7 B. L. В. 
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caunt Singh Hoy (5). Their Lordships said: 
The Full Benoh of the High Court of 
Bengal .., has ruled that, whether the deeree 
of the lower Court is reversed, or modified, 
or affirmed, the decree passed by the Appel- 
late Court is the final deoree in the suit, and 
inthe words of Mitter, J., ‘as such the only 
desrea whieh is oapable of being enforsed 
by exeantion.? And that is in aesordanse 
with the Madras deoision already cited. Chief 
Justise Sootland’s words  are— Whether 
that ‘decree be in affirmanee, or reversal, 
or modifeation of the desree appealed from, 
it besomes the final deeree in the suit) and 
therefore, the decree enforseble by exesution, 
The fonstion of an Appellate Court is to 
determine what deeree the Court below ought 
to have made. 1% may affirm, reverse, or 
vary the deeree under appeal. In the first 
ease, it leaves the original deoree standing, 
superadding, it may be,an order for the 
payment of-the oosts of the appeal, or for 
interest on the amount originally desreed. 
In the other two oases it substitutes other 
relief for the relief originally given. In 
all these eases the desree of Appellate Court 
may be regarded either as s direction to the 
lower Court to make and exeeute a decree 
of its own ‘nesordingly, or as an independent 
deeree, whether it ів ёо be exeeuted by the 
Appellate Court or by the lower Court, In 
the latter ease в further question arises, 
ví, whether the original .deeree, if wholly 
affirmed (or so much of it as bas been affirmed, 
if it has been partially affirmed), is to be 
treated as merged or insorporated in the 
desree of Ње: Appellate Court as the sole 
deeree capable of exesution, or whether both 
deerees should be treated as standing, execu- 


tion being had on each in respect of what is 


enjoined by the one, and not expressly өп. 
joined by the other, In this sountry the 
nature and effect of a deoree on appeal would 
seem to vary aosording to the nature of the 
deeree under appeal, the eonstitution of the 
Appellate Tribunal, the proceedings in appeal, 
and the faot whetber the resord or merely a 
transeript is brought up.” Their Lordships 
go on to say: " The determination, however, 
of the question...must depend on the provi: 
sions of the Indian Ocde of Prosedure, It is 
elear that, under that Code, whatever deeree 

(5) 10°B. L. В.101 at p. 11814 M. I. A. 465; 
17 W. B. 292; 2 Suth. Р, О. J. 564; 8 Sar. P. О. J, 02; 
80 E. R. 860. ` . 
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is exesuted, is to be exeeuted by the lower 
Court in which the record remains, ог. to 
which itis to be returned. But sestions $60, 
8óland 362(a), whiah preseribe the form of the 
deoree of the Appellate Court, direst а sopy 
of it to be entered on the register and treat 
that deoree as a desrae to be exeeuted, seem 
to exelude the notion that it іа a mere dires- 
tion to the lower Court to pass and execute a 
oertain deoree” (whieh appears to me to be 
the view taken by Scotland, O. J.). “If 
the question was res integra, their Lordships 
would inoline to the view taken by the Judges 
of the High Court in the present aage, viz., 
that the exeoution ought to proosed ona 
deeree, of whieh the mandatory part expressly 
deelares the right sought to be enforeed. 
Considering, however, that, for the reasons 
already given, the question is not: of much 
practical importanae, their Lordships will not 
express dissent from the rulings of the Madras 


High Oourt and of the Full Beneh ofthe. | 


Bengal Court, further than by saying, that 
there may be casea in whioh the Appellate 
Court, particularly on spesial appeal, might 
see good reasons to limits its deoimion toa 
simple dismissal of the appeal and to abstain. 
from eonfirming а desree erroneous or quese 
tionable, yet not open to examination by-reason 
of the special and limited nature of the appeal. 
Their Lordships may further suggest- that- 
in all cages it may he expedient expressly to 
embody in а deeree of affirmanee so mush. of- 
the deoree below ав it.is intended to affirm, 
and thus avoid the nesessity of a referense 
to the superseded deeree," I venture to sall 
attention to the last sentenee quoted. 16 ia 
the usual praetiee іп. this Court and most. 
Courts in this sountry, when dismissing an 
appeal, merely to say that the appeal is dis. 
missed and not to embody in the deeree an 
affirmanee of that portion of the deoree whieh 
the Appellate Court intends to sonfirm, This. 
sase has been considered at some length by 
the Allahabad High Oourt in Muhammad 
Sulaiman Khan v. Muhammad Yar Khan (0),. 
where divergent views were taken of their 
Lordships’ meaning by the learned Judges.. 
Some questions arising in that case need not 
be disoussed now, but both Edge, О, J.,.and 
Straight, J., held that their Lordships were 
elearly of opinion that a deoree confirmed on 


(6) 11 A. 267 (P. B.); A. W. N. (1889) 55; 18. 
Jur, 427; 6 Ind, Deo. (x. н.) 598. ае 
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appeal is superseded by а dearée of affirmanoe 
and that it is illogiaal to hold that thére aretwo 
deorees to be exeauted: from whieh it follows 
that the only deeree to be exeonted is the 
Appellate decree. Mahmood, J., however, 
held that the only decree whish must be exe- 
outed and supersedes the original Court's 
deores is the deores that has either reversed 
or modified the original deeree, and in his 
opinion their Lordships drew а distinetion 
between Appellate desrees reversing or vary- 
ing original decrees and those whiob simply 
affirm them. Lt appears to me that their 
Lordships do not express dissent, or in other 
words, sonour in the rulings of the Full Bench 
.of the Bengal Court, exeept that they said 


there might be eases in which an Appellate. 


Oourt, particularly on Special Appeals, might 
limit its decision toa simple dismisaal of the 
appeal, A oace in point would, I think, be an 
appeal under Order Х.Т, rule 11; whieh em- 
powers an Appellate Cours to dismiss an 
appeal ір a summary manner without ealling 
on the other side, Іп such а case it is olear 
that the respondents would not even have 
had notise and might not know the result 
of the appeal. Seoond appeals also sre 
allowed for spesial reasons and their Lord. 
ships apparently ruled that, if these were 
dismissed without sovsidering the correctness 
of the decree apart from special grounds on 
whioh the appeal was sompetent, in sueh 
eases the Appellate Court's deeree would not 
supersede the original Court's deeree for the 
purpose of exesntion. The reason seems to 
be that the Appellate Courts deeree has not 
considered the eorresíness of the lower 
Üourt's deeree, exoept on a spesial point whieh 
has made the appeal admissible or about 
whieh it has deeided that no appeal lies. 
Exespt in these oases their Lordships .appear 
to lay down the гше that the Appellate 
Court's deeree should ordinarily be treated 
asthe decree into whish the lower Court's 
deeree has besome merged and to indieate 
that the deoree of the Court should embody 
in its deeree all that portion of the lower 
Court’s deoree which has been eonfirmed, Ав 
I have already said, in the present ease there 
is no decree that the Burma Railways 
pould exeonte relating to their вовів except 
the original deoree and for that reason there 
їв no question of the Appellate Court's deeree 
guperseding it. 

But there in a further objestion to be 
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taken to the case set up by the judg. 
ment-debtor. Exeoution was taken - out 
against him before he presented his appeal, 
sontinued during the pendeney of that appeal 
and ordera were not passed in the exeontion 
proeeeding until a year ога year and four 
months had elapsed after the decision of the 
appeal, No objection had been. raised until 
the present proesedings were instituted to the 
execution of the original desree held by the 
Burma Railways. That deoree was mentioned 
and relied upon in the deed of assignment 
between the Railways and Dwarkadas, and 
it is elear that the judgment-debtor oomes 
too late now to object to the exesution of the 
deeree, He might have objeoted when that 
deeree was transferred to Mandalay, but by 
his silenee be has given the purehaser reason 
fo suppose that he had по objestion to the 
proceedings in exeention. Не is, therefore 
estopped from raising the point, 
There will be an order substituting Dwarka- 
das as transferee of the Burma Railways’ 
desree and an order allowing him to attach 
the deoree in Civil Regular No. 94 of 1913 
of the Distriet Court of Mandalay. Second 
respondent will pay sosts 10 gold mohurs, 
Order accordingly, 
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APPEAL FROM APPELLATE DxoORxx No 348.B 
or 1919, 
December 14, 1920, 

Present :— Mr, Kotval, A, J. С, 
Musammat LAXMI alias GODI—Dareypayr 
І — APPELLANT ES 

GANPAT—P rant 
— PLAINTIFF— 

Civil Procedure Code (Ас T оош. 
Decree—Order rejecting claim to be legal represent 
tive of deceased party, whether decree—Rog judicata, ; 

An order rejecting a hn { i 
legal ат of eae оо Кы е 
to a decree, and does not operate as reg judicata 
to bar a suit for a deolaration that he’ ig th 
deceased's legal representative, [p. 805, col, 1 1 т 

Appeal against the deeree of the Distrigt 
Judge, Hast Berar, Amraoti, dated the 25th 
September 1919, modyfying that of 
the Subordinate Judge, Amraoti dated th 
18th December 1918, І ° 
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LAXMI 9, GANPAT, 
The Hon'ble Sir B. E; Bose and Mr. F. 
Bose, for the Appellant. 
Dr H. 8. Gour and Mr, К. V. Brahma, 
R. S., for the Respondent. 
JUDGMENT,— The faeta material to the 
desision of this appeal may be stated as 
follows, Musammat Paru brought Suit No. 
209 of 1915, out of whish this appeal arises, 
against her deceased brother’s widow, Laxmi, 
for possession of eertain property alleged to 
be the ansestrael property of her father. The 
TrialConrt disallowed the olaim for eertain 
fields whieb, it held, were the brother's self- 
aequired property. Paru appealed to the 
Distriet Judge. During the pendeney of the 
appeal she died. Ganpat, her husband, ap- 
plied to be bronght on the record as her legal 
representative. Tho application was opposed 
on the ground that as he was married to 
Paru in an unapproved form, he was not 
entitled to sucesed to her, After inquiry the 
Distriet Judge, Mr. Barr, upheld the objes. 
tion and held that Ganpat sould not represent 
Paru in the appeal before him. 


Suit No. 145 of 1917 was then brought by 
Ganpat for a declaration that his marriage 
with Para was in an approved form and that 
he was her legal representative and for 
possession of the property, the olaim for which 
was disallowed by the Trial Court in Suit No, 
£09 of 1915. The Trial Court deereed both 
these reliefs. The Distries Judge, Mr. Fitz- 
Gerald, granted the relief of deolaration, buf 

“rejected the slaim for. possession on the 
ground that it was.barred by lis pendens, In 
diseussing the latter claim, he wrote :— 


" The lower Court's deeree is & good one, 
so far ва it is a deolaration tbat the plaintiff 
respondent is the legal representative of 
Раги ; everything else in that deeree ia with- 
out jurisdiction and entirely void. If on that 
point the deeree is upheld in this appeal, then 
the plaintiff respondent must apply to revive 
the original appeal, or rather must be brought 
on resord on the ground that that appeal bas 
never abated,” 
- Ganpat then applied to the, District’ Judge 
to proceed. with the. appeal from the 
decision in Suit No, 209 of 1915. The 
District Judge allowed the application and 
on the merits deoreed- thse claim -for the 
fields disallowed by the Trial Oourt. Laxmi 
appeals from this dearee in Seeond Appeal 
No, 138.B of 1920 and from the deoree grant. 
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ing the deolaration in Sesond Appeal 
No. 343 B of 1919, 

The two appeals have been argned together 
оп the following points of law :— 
‚ (a) that . Mr. Barr . order rejecting 
Ganpat'a olaim to be the legal representative 
of Paru amounted toa deeree and not having 
been appealed from, operates as ves judicata 
in Suit No. 145 of 1917; 
: (b) that since Order XXII, rule 5, created 
а special jurisdistion in the District Judge's 
Oourt to deside the question as to who was 
the legal representative of Paru so far as the 
appeal before it was soncerned, the jurisdio- 
tion fo try the suit for the declaration songht 
by Ganpat, so far as.it will affeat that appeal, 


' is impliedly barred; and 


(c) that the appeal, having abated by 
reason of Mr, Barr's finding that Paru had 
left no legal representative, sould not be 
revived by the plaintiff as such’ legal 
representative but aan only be restored under 
Order XXII, rule 9 (2), Firat Sohedule, Civil 
Procedure Code. 

As regards objeetion (c), I am of opinion 
that neither rule 3 (2) nor rule 9 (2) of 
Order XXII has applieation in this oase, 
Under rule 3 (2) the appeal abates only 
where no application is made under sub rule 
(1) within the time limited by law. In the 
present osse an applisation was made by 
Ganpat and the suit cannot be. held to have 
abated with regard to him when his appliea- 
tion was rejected, Rule 9 (2). obviously 
eontemplatea an application by a person who 
had never applied before to be made a legal 
representative, and not one by a person who 
had applied within time and whose applies. 
tion was rejested.. The appeal, therefore, 
ra not abate; Subbayya ү, Samtnadapyar 

1). Ard 
Objestion (a) finds support in Ayya Mudali 
Velan v. Veerayes (2), where it was held that 
such an order was a deeree, beosuse па 
Oldfield, J., observed,.“‘it  negatived the 
elaimant's right to the .relief whioh the 
plaintiff bad sought in the suit and was an 
adjudieation on his olaim within the definition 
of a deoree in section 2 (2) of the Civil 


(1) 18 M, 496; 5 M. L.J, 63; 6 Ind. Dec, (м. в.) 
696: ; : 


(2) 58 Ind. Cas, 498; 48 М. 812; (1920) M, W. М, 
467; 12 L, W, 188; 89 М, L, J, 218, 
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Proeedure Code,” or as Seshagiri Aiyar, 
J, observed, "it entails the refusal of any 
relief to tbe party on the eau0se of notion 
alleged in the suit." This view is opposed to 
that taken in Tara Ohand v. Musammat Janki 
(3), where it was held that sueh an order was 
not a deeree. I need not refer to the 
grounds for the view aesepted in the latter 
ease, with whioh I agree. Iu Duni Chand v, 
Arja Nand (4) it was held that sueh an order 
was not а deeree and no appeal lay therefrom. 
The Madras view might be supported if we 
treat the applisation itself as а suit, using 
the latter term ina comprehensive sansa, but 
there is no justifisation for doing so in the 
present ease. The Civil Prosedure Code 
deals with both applications and suits and 
treats them as distinot prosssdings, and the 
term “suit” ought to be eonfined to sush 
prossadinga as under that description аге 
direstly dealt with by the Code. I hold that 
the ordor .rejesting. the . plaintiffs elaim 
ia not в desree and does not operate as res 
juticata, 

As regards objestion (b`, ssation 367 of 
the Oode of 1882 gave the Court, before 
which the question as to who the legal 
representative of a deceased plaintiff was 
arose, the option of desiding theqnestion itself 
or staying the suit until the question had 
bean desided in another suit, The object of 
rule 5, Order XXII, seems to be merely to 
leke.asay the option and eompel the Court 
to deside the question itself, The rule does 
not lay down that the Court has exolusive 
jurisdistion to determine 16 and that no other 
Court aan try’ and decide the question when 
brought .bafore it in &regular suit во as to 
affect its desision. If the view isacsspted 
that the desision of -the Oourt before whioh 
the question arises is not a deoree, it would 
be insompatible with that view to hold that 
its jurisdiction to try the question is exolusive, 
for the result would be to give the decision 
an absolute finality, both right of appeal and 
remedy in a regular auit having been taken 
away, а thing whieh it would not be reason- 
able to suppose that the law contemplated, 
The view taken in Tara Ohand v Musimmat 
Janki (3) is that the remedy of a regular suit 
is open to the party whose status aa legal 


(8) 38 Ind. Cas. 833; 13 N. L. R. 82. 
(4) 33 Ind. Cas. 687; 87 A. 272; - 
881. . 
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representative has not bean resognised by a 
decision ucder rale 5, Order XXII. 
All the three objections fail and this appeal 
is dismiesed with costs, 
Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL aGainst Oaper No. 362 or 1918, 
November ', 1920. 
Pretent:—Mr Justiee Sadasiva Aiyar snd 
Mr. Justiee Seshagiri Aiyar. 

Р, VENKATARAMA AIYAR 
—DnzrgNDANT No, 28 — APPELLANT 
versus 
G, RAMASAMI AIYAR AND OTHERS- 

PrawmrirES Nos. 2 Амр 8 


AND Derenpant No. 22— RESPONDENTS, 
Transfer of Property Act (IV of 1882), & 6 (e)— 
Mesne grofits, right to receive, whether transfer- 
able, 


Where a Court declares the right of a plaintiff 
to recover mesne profits, but leaves the exact 
amount recoverable to be ascertained in fnture 
proceedings in the suit, the transfer of such a right is 
valid, and the transferee of theright is entitled to have 
the mesne profits due to his transferor ascertain- 
ed by the ordinary procedure in the same suit in 
the ordinary course. [p. 303, col. 2; p. 307, col. 2.] 

Appeal against an order of the Court of 
the Subordinate Judge, Kumbakonam, in 
Exeoution Appeal No, 291 of 1915, in Original 
Suit No, 41 of 1909, 

FAOTS appear from the judgment, 

Mr. Т, M. Krishnaswami Aiyar, for the Ар. 


pellant,—The lower Court erred in holding : 


that the transfer of the right to mosne 


profits is valid. It is invalid as the transfer . 
of a bare right to sue under seation 6 of , 


the Transfer of Property Ast. h 
of mesne profits has yet to bə determined. 
The olaim is akin to a olaim for damages in 
tort and should be dissouraged as ehampertous; 
Shyam Ohand v. Lind Mortgage Bank of 
India (1), Zocharla Sestamma у. Pillala 
Venkataramanayya (2) and Muthu Hengsu v. 
Neiravathi Natksacz (8). 


o9 695; 12 C, L, В, 410; 4 Ind. Des, te ij 


111 

(2) 2] Ind. Сан 337; 88 M. 808; 14 M, Т, Т, 819, 
25 M. L, J. 410; (1918) M, W. N. 918, 

X8). 68 Ind, Саз, 383; 12 L. W, 44, 


The amount . 
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Mr. T. V. Muthukrishna Atyar, for the 
Respondents.-There ів a desres here deslar- 
ing the right to mesne profits. The exaat 
amount only has to be ascertained in exeau- 
‚Шоп. The transfer of the deeree does not 
offend against any rule of publio policy. 
It is not the transfer of a bare right to 
sue, А. snit for meane profits is more akin 
to an action for aosounts. See Jlamtah Ohettyar 
v. Rukmani Ammal (а), Prasanna Kumar 
Panja v. Asutosh Roy (5) and Hari Prasad 
Misser у. Kodo Marya (6). 

JUDGMENT. 

Sapasiva Alvar, J,— The 23rd defendant 
is the appellant before us. The purebaser 
from the first plaintiff, who was entitled to 
and given a desree for the one sixth share 
in oertain properties, prayed under Order 
XX, rule 2,to have the mesne profits due 


to the petitioner by the 23rd defendant ав. - 


oertained, the deoree in the suit having, as 
Í read it, declared the lst plaintiff's right 
to recover mesne profits from the date of 
suit against’ the 23rd defendant and having 
only left the astual amount to be ascertain- 
ed and awarded іп а supplemental deeree. 
I do not agree with the contention of the 
&ppellant's learned Vakil that the sale dead 
to the petitioner by the first plaintiff did 
not transfer the first plaintiff's rights under 
the desrea but transferred merely a right 
to olaim mesne. profits, 

The only remaining sontention whioh has to 
be sonsidered is whether, when a deorae deslar- 
ing sash á right has been passed in favour 
of а litigant against another 
sush а right вап be transferred lawfully ‘and 
whether the transferee i is entitled to have 
the mesne profits due to his transferor as- 


eertained by the ordinary prosedure in the 


same suit in the ordinary course, Relianoe ia 
.plased by the appellant’s learned Vakil on the 
desisions beginning with Shyam 
Land Mortgage. Bank of India (1) (вве 
also. Kocharla Sestamma v. Fillala Venkata. 
ramanayya (2)-and Muthu Hengsu v. Netra- 
там Natksavi (3)], in which it has been held 


that a slaim for mesne profits is a oleim ` 


for damages in tort which falls under the 
heading. of ^ mere right to sue" in sestion 


„50, 18 Ind. Cas. 188; 24 M. D. J. 818; 18 M: D. 
T) 20 Ind. Cas. 686; 18 С. W. М. 450. 

(6) 37 Ind, Cas, 998; 1 P. L.J. 427; 8P.l. W, 
892, : 
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6 (e) of the Transfer of Property Aet and 
henses oannot be assigned, I am inolined 
to hold that those deeisions are the result: 
of what I consider with the greatest respeat 
to be an unnecessarily olose adherensee to the 
development of the law of torts in English 
Courts. I think а suit for mesne profits 
(as pointed out by my learned brother: 
during the course of the argument) partakes . 
more of the nature of a suit for aosount 
(along with which itis enumerated in the: 
Schedule to the Provinoial Small Cause’ 
Courts Aot), I think also that such a: 
suit has under ordinary oireumstances some 
affinity to a suit for money had and received, : 
and I see no reason why in India, where - 
according to the Privy Council, the Law: 


of Ohamperty and Maintenanos as developed : 


in England has very little application, the ` 
transfer of в right to olaim mesne profits - 
should be held invalid. I think the reasoning 
in Ramiah Ohetiyar v. Rukmani Ammal 
(4) rather points to the conclusion 
that the transfer of sush a right is поё. 
invalid, It is, however, unnesessary to 
express a final opinion on the question : 
whether a claim for mesne profits whieh ’ 
has not been  deelared to exist in the’ 
transferor by a deoree of a Court- eav be · 
validly transferred or not, Where, however, ` 
such a olaim has been deslared by а desree 
and if only the exast amount recoverable ` 
has been left to be asesriained in future ' 
proseedings in the same suit, I think there : 
ean be no difficulty in holding that the : 
tranafer of such a right is valid, and І: 
find that in Prasanna Kumar Panja v. Asutosh ' 
Roy (5) and Hart Prasad Misser v. Kodo Marya ‘ 
(6), the validity of the transfer of -auch : 
a right has-been upheld: Following those : 
deoisions, I would dismiss the appeal with : 
costs, . ` 
SESHAGIRI. Aryan, J.—l agreo. The question : 
for decision is whether, after a preliminary : 
deoree whioh direets enquiry into the mesne ' 
profits and after a deolaration bas been : 
inserted in the final desrée regarding the : 
rights of the parties, such a deoree вап be ` 
assigned io a stranger to enable bim to 
exeoute it against one of the parties to the * 
dearee, My learned brother-has said that the : 
technioalities of the English Law should 
not be imported into this country, I take a 
different view. My somplaint is not that 
we too slavishly follow English Law, but: 
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that we have not kept pase with the 
development of that law during the last 
few years. I may refer to one of the 
resent desisions, namely, Eilis v. Torrington 
(7), where the exact import of the ex- 
pression "a bare right to sue" has baen 
well pointed aut. Sorutton, L. J. at page 
411 says thus: “Eut early in the develop- 


ment of the law the Qourts of Equity 
and perhaps the Oourts of Common Law 
also took the view that, where the 


right of action was not a bare right, but 
was insident or subsidiary to a right 
in property, an assignment of the right 
of action was permissible and did not 
savour of shamperty ог maintenanse.” 
Bankes, L. J., takes even а strong view and 
says that where a right to profits is ap- 
purtenant to the right to property it oan 
be assigned, Warrington, L. J., expresses 
himself similarly. The interpretation here 
given should govern Courts in India in 
construing section 6 of the Transfer of Pro- 
perty of Ast. Applying that principle, there 
сап be no doubt that the right to ane for 
mesne profits assigned in this ease ia ар. 
purtenant to the right. of enjoyment of the 
property itself and, therefore, that right 
was an enforceable right. -Referenoe may 
also be made to one other English aase, 
Hambleton v. Brown (8), where it was held 
that after а desree there san be assign- 
ment of the rigkt litigated. Therefore, if 
the English Law were properly applied in 
this sountry, there oan be no doubt that 
this oase oan be desided only in one way 
and that is against the appellant. 

As regards the oases quoted I wish to say. 
& word, Ча’ my opinion while Ramiah Chet- 
iyar v. Rukmani Ammal (4) is quite in oon- 
sonanse with the view taken in England, the 
desision in Kocharla Seetamma vy, Pillala 
Venkataramanayya (2) ав well as the desiaion 
to whieh I wasa party, vie., Muthu Hengsu 
v. Netravatht Natksavt (8), do not seem to 
have resognised the distinetion between a 
bare right to sue and a right whieh becomes 
only subsidiary to the enjoyment of the pro- 
perty itself, 1 was under the impression that 
in the sase to whioh I was a party there 


(7) (1920) 1 K. B 399; 89 L. J, К. B. 869; 122 L. 
T, 361; 86 T. L. В, 82. 
. (8) (1917) 2 К, B. 93; 86 L. J, К. B. 123; 117 L. 
TT. 146. 
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was an assignment of the mortgage right, 
and the question was whether, after the 
assignment of the mortgage by virtue of 
beation 8 of the Transfer of Property Aot, 
the transferee can claim mesne profits whisk 
had accrued dus before the date cf the 
transfer. If that was the question the deoi- 
sion will ba alright. But my learned bro. 
ther has drawn my attention to the faot that 
in that case thore was en sotual transfer of 
the right to mesne profits, Apparently that 
fast was not brought to our notice at the 
hearing, Ifthe deoision to whish I was а 
party is to be understood as laying down that 
even in oases of astual transfer of mesne pro- 
fits as subsidiary to the enjoyment of the 
property, the right sannot be enforoed, І am 
not prepared to stand by it. So faras the 
present case is concerned, the matter seems 
to be very elear, Applying sestion 6 as 
strictly as possible, the present right oannot 
be said to be in any way a bara right to: suo. 
The suit had been instituted and the aanse 
of astion had ktesome merged in the deoree 
of the Court. Consequently it was no longer 
a bare right the tranafer of whioh is for. 
bidden by seetion 6, clause (e). The view 
taken in Prasanna Kumar Panja v. Asutosh 
Roy (5) and Hart Prasad Misser v. Kodo Marya 
(0) is quite sonsistent with the strictest en- 
foresment of seation 6 of the Transfer of Pro- 
perty Ast, and Irespestfully follow them. I 
agree with my learned brother in holding that 
the appeal should be dismissed with aosts. 
М, 0. P. 
Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miacettanzous Cryin АРРЕА No, 9-B or 1920. 
Desember 8, 1920. 
Present :—Mr. Kotva), A. J. C. 
MANAKOHAND-—APPELLANT 
versus | 
IBRAHIM AND OTBERS— RESPONDENTA, 

Civil Procedure Code (Act V of 1908), O. XXI, 
y. W"i—Sale of wnsolvent’s property — Purchaser 
defaulting im payment of purchase-money—Re-sale— 
Defaulting purchaser, liability of, for difference in 
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price vealised—~Provincial Insolvency Act (II of 
1907), s. 28, Court acting under—Functions of Court, 
nature of. 


Where a Court, acting under the provisions of 
the Provincial Insolvency Act, re-sells the prop- 
erty of an insolvent owing to the failure of the 
auction-purchaser to complete the deposit of pur- 
chase-money, and at the re-sale the price realised 
falls short of the price for which it was originally 
knocked down, the Court has power to callon the 
defaulting auction-purchaser to pay the amount of 
the difference, and to recover such amount under 
Order XXI, rule 71 of the Civil Procedure Code. 
[р. 809, col. J.] 

Where a Court acts under section 28 of the 
Provincial Insolvency Act, it exercises the functions 
of a Court and does not act in the character of a 
Receiver. [p. 309, col. 2.] 

Miscellaneous appeal against an order of the 
Second Additional Distriet Judge, Hast Berar, 
AÀmraoti, dated the 24th November 1919, 

The Hon'ble Sir B. К. Eose © Мт. 
V. Bose, for the Appellant. 

Ме, M. V. Joshi, for the УА 

JUDGMENT.—On а petition-fled by the 
appéllant Manakahand, a ereditor of Ibrshimji, 
the latter was adjudged insolvent on the 
13th April 1915. No Reseiver was then 
appointed, On the 15th Ostober 1915 sertain 
properties, inoluding some fields, were attached 
by the Court. On the 16th February 1918 
the Court dirested the preparation and 
despatoh of Form'C in respect of the fields to 
the Collestor for exegntion. On the Ist 
June 1918, in view of the eanaellation of the 
Notification under section 68 of the Code of 
Civil Procedure, the ease was direeted to be 
re-transferred to the Insolveney Court and was 
reoeived ; by that Court on the sth July 
1918. After notiees to the ereditor and the 
insolvent proslamation of sale was ordered 
to be issued. The sale was ordered to he 
made on the 26th Maroh 1919, The property 
was purehased by the respondent Ghasiram 
for Hs, 9,600. Ghasiram having failed to 
deposit one fourth of the purahase-money, the 
property was re-sold on the 27th Maroh 1919, 
and was purchased by respondent No, 2, Sonase, 
for Rs, 3,600. He also failed to deposit 
one-fourth of the purahase money and the 
property was sold a third time for Re. 1,035, 
The sale was confirmed on’ the 3rd May 
1919. 

On the 2nd April 1919 the ereditor applied 
that the defieit amount of Rs. 6,000 and 
Rs.: 1,965 be resovered from Ghasiram and 
Бопавв respeetively under Order ХХІ, rule 
7], Firet Sebedule, Civil Preeedure Code, 


OASEB, (1981 


read with section 47 of the Provincial 
Insolveney Aat, The lower Court, relying on 
Oheda Lal v, Lachman Parshed (1), bas dis- 
missed the appliaation, In that case the 
property had  besome vested and was sold 
by the Receiver. Piggott, J, held that the 
provisions of Order XXI, which had to do 
with the exeoution of Civil Court deorees, 
the foundation of whieh is a deeree for gala 
or an attashment duly effected in ascordance 
with the provisions of the Order iteelf, did 
not apply to sales by a Reseiver in bankruptey, 
He wasof opinion that the power of sale 
of a Receiver, whioh it was undesirable to 
fetter, sould not be limited by the provisions 
of Order XXI. In the present oase the 
property was attashed and sold by the Court. 
However, at page 271 Piggott, J., observes:— 

“Ie, however, the Court, or the Receiver 
acting under orders of the Court, is not bound 
to follow ell the procedure laid down by 
Order- XXI, aforesaid, including the neoes. 
sity for altashing the property sought 
to be realized, for issuing a proslamation 
of sale, for hearing objections preferred as 
to ownerahip of the property or the like, 
neither can it be held that the Court becomes 
invested with, spesial powers sueh as those 
sonferred upon an Exeention Oourt by Order 
ХХІ, rule 7!, of the Code of Civil Pro. 
cedure.” Е 


This observation, if and во faras it ia 
meant to apply to a sale by the Court, 
must be held to be only an obiter dictum, 
sinse the question of the powers and duties 
of a Court under seotion 23 read with 
sesbion 20 of the Provineial Insolvensy Act 
did not arise in the case. Walsh, J., in 
the same oase held that the words ' ‘proceed: 
ings under the Aot" in seotion 47 of the 
Provinoial] Insolvency Aot meant a proceeding 
in Oourt and a sale -by а Receiver wag 
an aot of the Бевеітег, and not а proceeding 
at all. This ease was followed in Gunta. 
palli Narasimhoyya vw, Malapati Veera- 
raghavulu (2), which was also а oase of 
a sale by a RHeseiver. The purshaser 
from the  Reeeiver was obatrusted by 
persons who claimed the property as their 
own, The Distriet Judge, purporting to aet 
under seotion 47, Provincial Insolveney Act, 


(1) 87 Ind. Cas. 880: $9 A, 267; 16 A, L. J, 258. 
(2) 42 Ind, Cas. 525; 41 M, 440; 6 L, W. 
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«held a summary inquiry and direated the before judgment under the Civil Proeedure 
. slaimants to put the purehager in posses- Oode and that the Insolvensy Oonrt was 
. pion, It was urged before the High Court bound to inquire into petitions of obieations 
that the Insolveney Court was empowered to ‘purporting to be filed under Order XXI, rule 
try the matter as one їп exeention, The Court 58, read with ҷевіїоп 47, Provineial Insolyeney 
observed:— Aot. 
“To that the simple answer ia that there Опе point remains to be notised. It is said 
. was no decree for exesution, There was that the Court is поё exereising its funetions 
.no deoree at all in the ease and it would asa Courb when acting under sestion 23, 
‚бө going mush too far to say that a Judge  Provineia] Insolveney Aset, but is only aeting 
in insolveney in the Muffassal has powers bya in the eharaeter of a Eeeeiver and anything 
. summary proseeding to deeide questions of done by it under that seetiou is not a prosced- 
. title with respest to property whieh iselaimed ing in Court, but only a private aet. The 
by third persons,” argument apparently is based upon the 
The two eases are not in point, and if the arrangement of the sestions in regard to the 
observations I have sited above mean that appointment and powers and duties of a 
a sale by the Insolvency Court itself, where  Reseiver and the powers and duties of the 
‚по Reseiver has been appointed, is not a Oourt for the realisation and distribution of 
proseeding in Court under the Ast, and the insolvent’s property. The provisions of 
-that the provisions of Order XXI do not seetion 23, besause they some after the 
apply to it, І  respeetfully express my provisions of sestion 40, eannot be eonstrued 
dissent from them. The Insolveney Aat pres- to make the Court & mere substitute for the 
‹ eribes no spesial prosedure for the realisation Resesiver whose appointment is not obligatory. 
.of the insolvent’s property by the Court The argument eould not have been advaneed 
after the order of adjudisation, but the if the Ast had, immediately after sestion 17, 
.obvious sourse for it to adopt is to ast provided that the Court shall have all the 
.on the analogy of the provisions of rights and exersise all the powers mentioned 
.sestion 13 (3) (of which the objest ia  insestion 20, and then given а dissretion to 
to enable the Oourt to take steps before appoint a Receiver. 
the order of adjudisation is passed, to seaure The appeal, therefore, susceeds. The esse 
the realisation of the property) and to is remanded to the lower Court for the 
аав the property, as it basdone in this desision of the remaining objections of the 
ease, just as in  exesution of a deoree, defaulting purehasers, No refund of Court. 
Having done so, it has to sarry out the fees will be made. Costs of this appeal will 


sale and take all eollateral steps nesessary abide the result. Pleader’s fee Rs, CO. 
for the realisation and distribution dirested 


by seetion 20. The sale and aetion taken Cass remandan, 
by the Court for the above purposes are, —— 

„іп my opinion, proegedings in Court under 

.the Insoclveney Act and the provisions of 

Order XXI are applieable to them. In 

.the interests of the oreditors aation under 

rule 7) ів neeessary. 1, therefore, consider 


‘that the Insolyenay Court had the power MADRAS HIGH COURT, 
to eall upon the defaulting purehasers to Бесохр Civit Арридт, No, 208 or 1919, 
pay the deficits eaused by their default October 22, 1920. 


‘and to resover them under Order XXI, Preseni:—Justise Sir William Ayling, Kr., 
rule 71. ` and Mr, Juetiee Seshagiri Aiyar. 

In Hashmat Bibi v. Bhagwan Das (3) BLAVARTI VENKATAPPAOHARYALU 
the Court had dirested attashment of ano oTH#es—PLaintirys Nos, 1 ако 3 то 5 
property under sestion 13 (8), Provinsial — APPELLANTS 
Insolvenoy Aot, It was held that the versus 
attsohmont was analogous to anattashment TIRUMALAREDDI PAPIREDDI (ogan) 


AND OPHERS— DEFENDANTS—HRSPONDENTA, 
(8) 24 Ind, Саз. 752; 36 А, 65; 19 А.І, J, 24, Landlord and tenant~Inam, resumption — of— 
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Byotwari pattah, issue of—Liability of occupancy 
ryot to be ejected, 


Where an inam is resumed by Government, who 
thereafter issues ryotwari patiah to the inamdar, 
the rights cf tenants who had acquired occupancy 
rights in the tnam are not affected by such pattah 
and they cannot be evicted on the strength thereof, 
[р. 812, col. 2. 

In exercising the rights of resumption as against 
9 part-owner of land, the resumer cannot interfere 
ne rights of the other part-owner, [р. 312, 
col, 1. 

Second appesl against a deeree of the 
Court of the Additional Temporary Sub. 
ordinate Judge, Guntur, in Appeal Suit 
No. 152 of 1915, preferred against a deeree 
of the Court of the Distriot Munsif, Nara- 
saraopet, in Original Suit No. 608 of 1918. 

JUDGMENT.—The: Subordinate Judge 
has diseussed the evidense at some length and 
in arriving at a finding he has allowed him- 
self, vot unnaturally, to be influensed by 
the desisiona of this Court laying down that 
the presumption in tnam grants is that it is 
the melvaram alone that is granted, The 
deeisions he refers to have sinse been over- 
ruled by the Judisial Committee: vide Surya. 
narayana у. Patanna (1) and Upadroshta 
Venkata Sasirulu v, Dirt Seetharamudu (2), 
We are, therefore, unable to assept his find- 
ing. We must ask the Subordinate Judge to 
-return a fresh finding on Issues Nos. 3 and 4, 
in the light of the observations oontained in 
the judgments of the Judisial Committee. No 
fresh evidense will be taken. Finding is 
to-be submitted within six weeks ard seven 
days will be allowed for filing objeations. 





In eomplianee with the order sontained 
in the above judgment, the Additional 
Temporary Subordinate Judge of Guntur 
submitted the following 

FINDING.—4As per remand order, I 
submit findings on the following Issues Noa, 3 


and 4:— И 
"(3) Whether the plaintiffs are entitled to 
ejeat the defendants from the suit land." 
"(4) Whether the defendants have oecu- 
panoy rights in the suit land.” ` 


` (13.48 Ind, Cas. 689; 41 M, 1012; 96 M, L T. 
80; 23- О. W, М. 278; 9L, W. 126; 290. І, J. 
168;1 U. P.L. R. (P О.) 11; 36 M. L.J. 685; 21 
Bom. г Е. 647; (1919) M. W. N. 468; 46 І. A. 209 


P. 0.). 
(2) 51 Ind Cas. 304; 37 M. L, J, 49, 48 M. 166; 
17 A. L, J. 725; 21 Bom. L, В, 925; 26 M. L. Т, 175; 
30 C. L. J. 441; 10 L. W. 633; 24 О, W. №, 129; 46 
Ai A. 123 (P, О,). ' S 


“be had to 


2. Tasue Мо, 3 relates to plaintiffs’ right to 
өјевё the defendants from suit land and Issue 
No, 4 to defendants! alleged rights of oseupancy 
in the said land, 

8. Suit land is a minor inam granted: as 
seiva dwmbala, free of tax, to one Elayarti 
Koverlu Aeharlu by a Zemindarni of Chilaka- 
lurpet. The original sanad granting the inam 
has not been filed. Aasording to the decisions 
of the Judicial Committee in Suryanarayana v, 
Patanna (1) and Upadrashta Venkata Sastrulu 
у, Divi Seetharamudu (2), cited in the order 
of remand, there is no presumption in inam 
grants that itis the melvaram alone that is 
granted, As stated in page 45* of the latter 
саве, there is no such presumption that the 
land does поё inelude the kudtvaram and 
that each ease must be judged on its own 
facts ‘and in order to ascertain the effeet 
of the grant in the present sase resort must 
ihe terms of the grant 
itself and to the whole sircumstanses 
so far as they oan now be assertained.” 
When the sase same on for arguments for 
the findings, unfortunately the appellants 
were unrepresented, as they did nor appear 
by Pleader or in person, though the respond- 
ents were represented by their Vakil, who 
argued for them. lt has to be seen on all 
the fasts and eirsumstanoes of this oase what 
the landlord and the tenants have proved, 
in respest of their respestive pleas cn Issues 
Nos, 8 and 4. 

4, The faots established in this sase have 
been set out in detail in paragraphs 4 
and 5 of the judgment, dated 3rd August 
1918. In the present oase, the original sanad 
granting the «nass has not been filed. Lease 
Exhibit A, dated 1818, shows that even ғо 
long ago, the suit land was leased to tenants. 
There is no reliable evidenae that ever since 
the landlords have been aultivating the 
lands, On the other band, the later leases, 
Exhibits Al, dated 1853, A2, dated 1874, and 
АЗ, dated 1883, show that the suit land was 
being leased out and as shown in paragraph 
4 of the former judgment, defendante’ 
family have beenin eontinuous possession of 
guit inam for over 50 years at least, since 
Exhibit Al, dated 1853, and none of those 
leases contains any olaure for surrender of 
the land by the end of the lease period. On 
the other hand, Exhibit B shows that in 
1903, when a prior патат made a demand 

#Page of 87 M. L. J.—[E4.] 
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‘on the tenants asking them to take fresh 
‚ Cowle by four days, she stated that on default 
‘she would solleet rent of the land aseording 
‘to seri, but made no olaim that she would 
'ejeat them. Respondents urge she would 
have elaimed eviotion, if the landlords had 
the right to ejeot. These are the several sir. 
eumstanaes on whieh the tenante rely in 
support of their alleged right of osoupaney 
io suit land. The only sireumstanse in 
favour of the appellants is that the rent has 
not been uniform but varying. But, as shown 
in paragraph 5, this variation has not 
always been in favour of the landlord, Re. 
spondents plead that this single eireumstanao 
would not prove the landlord's right to ejeot. 
5. Under the above sireumatanses, on Issue 
No. 8, Ifind that the plaintiffs have not proved 
their right to ejest the defendants from the 
‘suit land, and on Issue No. 4 that defendants 
have established their oseupaney rights in 
the suit land. 





This sesond appeal eame ou for final hear- 
ing on the 19th and 22nd Ostober 19z0 after 
the return of the findings of the lower Appel- 
late Court. 

Messrs. Р, Narayanamurihy and B. Somaya, 
for the Appellants.—'The plaintiffs are entitl. 
ed to ejeat the defendants on the strength of 
the ryoiwari pattah issued by the Govern- 
ment. The effect of the resumption is that 

; the osoupanoy rights of the tenants have. been 
wiped out. The owner or landlord has the 
right to evict tenants as in rvyotwart lands. 
Subramania Ayyar v, Onnappa Goundan (8). 

Mr. V. Ramadoss, for the Respondents.— 
The tenants had acquired оввпрапоу rights 
at any rate from 18it, and up to the date 
of the issue of the ryofwari patiah in 1912, 
they sontinued to enjoy sueh rights, The 
Government only resumed the right of the 
inamdar, . The tenante’ rights are not affeat- 
ed, That right was not resumed by the Gov- 
ernment, The judgments in Subromanta Ayyar 
v. Onnappa Goundan (8) do not lay down 
broadly that the issue of a ryotwart pattah 
in all eases extinguishes oesupansy rights. 

JUDGMENT.—We assept the finding. 
In offeat if comes to this, the inam was 
granted before 1800 by a Zoemindar: it was 
& perpetual grant: whether there were 
tenants on the land at the time of the grant 


(8) 61 Ind, Oas, 597; 12 L. W.576; 89 M. L J, 
629; 28 M, І, T, 389, 


is not elear; but that there san hardly be any 
doubt that as early as 1818, the land was 
in the osaupansy of tenants, and from 
1853 of the present defendants. 

Further, on the facts stated by the Subor- 
dinate Judge and on his eonalusions, we 
draw the inference that before the Inam 
Commissioner issued Exhibit F in 1860, the 
tenants had acquired a right of oseupanoy. 
The Subordinate Judge holds that they 
sontinued to enjoy the right down to the 
year 1912, when the Government granted a 
ryotwart pattah to the plaintiff in respest of 
the land. 16 should be stated that in Ex- 
hibit F issued by the Inam Commissioner, 
there was а elause to this effeet : 

" This inam is tax free, and confirmed for 
two lives only, but it is not otherwise trans. 
ferable and on the expiration of the limited 
term above mentioned it will lapse to the 
State,” 

On the expiry of the two lives without direat 
lineal dessendants, the Government issued 
the ryotwart райаћ in favour of the plaintiff, 
who was the nearest reversioner to the last 
male holder; we are slear that the plaintiff 
should not be regarded as a stranger. The 
grant to him has the same effest as if it were 
made to the last male-holder. 

Now the question is whether the plaintiff 
is entitled to ejeet the defendants, The 
argument strongly pressed before us related 
to the effeot of the grant of the ryotwart patiah 
by Government. Relianea was plaeed on the 
judgment of Sadasiva Aiyar, J, in Second 
Appeals Nos, 1473 to 1475 of 1917 [Subra- 
manta Ayyar v. Оппарра Goundan (3)], for 
the proposition that the grant of the ryot- 
wart pattah put an end to the oeeupaney right 
of the defendant. Before examining the 
ease cited, we shall sonsider the principle 
underlying this proposition. 

There ean be no doubt that the right 
whieh an oeeupaney ryot has is an interest 
in property. If that is so, ordinarily that 
right eannot be put an end to by в person 
holding а oo ordinate interest in that pro. 
perty, or by those who &aequire or resume 
suoh right. Neither the person to whom 
the right of the landlord passes, nor the 
person who aequires the tenant's right, oan 
voluntarily terminate the right of the other, 
nor the faet that the Government standing 

in the shoes of the landlord purported to 
grantaryotwart pattah oan make ару differeneo, 
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.What the Government resumed and sould 
have resumed is only the right of. the 
tnamdar, They had given him the option 
in 1860, to  eonvert the inam into 
a free-hold. In ease he failed. to exercise 
the option, they promised ав a‘ matter of 


grase to. continue: the inam to two more. 


lives, Neither tbe aet of resumption nor 
the promise to sontinue the inam for two 
lives sffeats in any way the rights of the 
tenants The Government never purported 
to resume that right, By Aot VIII of 
1&68, the Government removed. the misaon- 
eepiion whieh was widely entertained that 
the grant of an inom paitah by the Govern- 
ment effested the rights of tenants or of 
third parties. That deslarntion of poliey is 
equally applisable to the present ease and ia 
in aesordanse with the first prinsiples of 
jurisprudenee. In exersising the right of 
resumption as against a part-owner of 
a land, the resumer eannot interfere with 
the rights of the other part-owner. In воп- 
tinning ва а matter of grace the inam for 
two more lives and in subsequently resum- 
ing the inam, the Government sould not and 
did not terminate or resume the rights 
possessed by the tenants. 

Now as regards the desision quoted, Mr. 
Justiaa . Spenser, the other learned Judge, 
based his eonelusion on fasts. Sadasiva 
Aiyar, J.. found that the tenants were not on 
the land when the grant was made, but 
that they aequired rights of oesupapsy sub- 
sequen'ly, There may be ossea where the 
aequiaition by prescription of rights of osou- 
paney will be terminated by the resumption of 
the inam. For example, if the grant was fora 
fixed period or for'a specified life or lives, then 
the aequisition of an .adverse intereat in the 
property may поё affest the right of the 
grantor who is entitled to the property on 
the termination of the life or at the end of 
the period, The intermediate acquisition 
of preseriptive rights could not prejudice his 
paramount rights., Examples of this kind 
are to be found in the acquisition by pres- 
eription against widqws and other life-estate 
owners, Swaminatha Mudali v. Saravana 
Mudali (4) is an illustration in point. In 
that ease, there was а grant for 99 years, 
It was held that the aequicition of oseupaney 
rights during.tbat period did not affect the 


(4) 40 Ind, Ces, 681; 88 M. L, J, 870, 


rights of the Government, when it sought to 
resume the land at the end of the period. 
This ease does not. support the proposition 
for whieh Sadasiva Aiyar, J., quoted it, 
Hoitikudur Narain Rao v. Andar Soyad 
Abbas Sakib (5), another of the eases whieh 
the learned Jadge relied on, proeeeded on the 
principle that the provisions of seetion 
116 of the Evidenes Aot oan in sertain oases 
bealso applied eonversely, We do not think 
that Ammu v, Ramakishna Sastri (6) and 
Subbaraya v. Krishnappa (7) enunsiate any 
prineiple derogatory of the rights of-peraons 
against whom no resumption was in terms 
made or indiented, Therefore, if Sadasiva 
Aiyar, J, intended to lay down that in all 
oases of presoription, even when thé owner 
of the property in respest of whieh the 
adverse holding takes effest is the absolute 
grantee of the /nam, and that in all 'eases, 
where there is a resumption of the inam 
by Government and the issue of а ryotwart 
райаћ, the rights of the tenants are wiped 
out, we are unable respeotfully to oasept the 
proposition. 

Moreover, in the resent Privy Counoil 
desision in feturatnam Adyar у. Venkatachala 
Goundan (8), their Lordships of the Judicial 
Committeee held that it is possible to aequire 
even sgainst a ryotwart pattadar rights of 
ccoupensy, It, therefore, does not nesessarily 
follow that the Government by granting sueh 
a patiah intended to put an end to the rights 
of tenants already existing. | 

We are of opinion that the fast that the 
plaintiff obtained from Government a ryofwarz 
pattah did not enable him to eject the defend. 
anta. Inthis view, the second appeal fails 
and is dismissed with sosta, 

М, C, P. 

Appeal dismissed, 


(5) 27 Ind. Cas. 786; 28 M, L, J, 44. 

(6) 2 M, 226; 1 Ind. Dec. (N. в.) 429. ` 

(7) 32 M. 422; 4 Ind. Deo, (м. в.) 648. 
` (8) 56 Ind. Cas. 117; 48 M. £67; 1! L. W. 899; 
(19:0: M. W. N. 61; 27 M. L. T. 102; 88 M. U. J. 476; 
22 Bom. L. Н, 578; 18 A. L. J. 707; 26 О. W. N. 485; 
47 1. A. 76 (P. O.). 
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NAGPUR JUDIOLAL COMMISSIONER'S 

COURT. - 
 Атрвар FROM ÁPPELLATE DeonkE No. 52. B 
or 1919, 
Desember 8, 1920, 
Present : — Mr. Hallifax, A. J, C. 
' MOHANLAL amp sNorgER— DEFENDANTS— 
APPELLAXTS 

versus 


KISAN— Prarntiv¥— RESPONDENT. 
- fale by guardian of minor—Subsequent sale by 
minor on attaining majority—Suit by transferee 
against prior vendee for possession—Legal necessity, 
-absence of, plea of, whether can be urged by trans- 
fen ee of minor, 


N., shortly after adidas majority, executed а 
deed of sale in favour of P. D. claimed to be in 
possession of the property under a deed of sale in 
his favour from the guardian of the minor during 
the latter’s minority. P. brought the present suib 
to obtain possession of the property and pleaded 
that the selo to D. was invalid as ib was not for 
legal necessity or the benefit of the minor. D. 
objected that such a plea, being a personal privilege 
of the minor himself and поб transferable, could 
not be urged by P: 

Held, that the plea of the invalidity of the sale 
to D. by the minor’s guardian was not only available 
to the minor personally but could be urged by his 
transferee Р, |p. 815, col. 2.7 


Appeal against а deeree of the Second 
Additional Distriet Judge, West Berar, 
| Akule, dated the 19th November 1918, 
reversing that of tke Sub-Judge, Khamgaon, 
dated the 26th of June 1918. 


Dr, Н. S8. Gour, for the Appellants, 

Mr. M. B. Niyogt, for the Respondent. . 

JUDGMENT.—The plaintiff oame to Conrt 
with a sale-deed of a house exesuted in his 
favour by the owner, one Natbu Teli, shortly 
after he attained majority. The house is in 
the possession of the defendants and they 
sought to retain that possession by putting 
forward а cale-deed exeeuted in their favour 
by Nathu's guardian during his minority. 
Y ean see no force whatever in the arguments 
put forward in this sesond appeal by the 
déferdants against the desree for possession 
given to the plaintiff, exaept the contention 
that it was not open to bim to plead that the 
sale to the defendants was not for legal neoes- 
sity or the benefit of the minor, that being a 
personal privilege of the minor himself and 
not transferable. A good deal was said in 
argument abont the vagueness of the finding 
in:the lower Appellate Court ва to the date 
of Nathu's birth, though I am unable to 


bring this matter under any of the words of 
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the pétition of appeal. The finding іє, how- 
ever, perfestly definite, to the effeat that 
Nathu was born during the " Gitti ” famine, 
that ів to say, in the latter part of 1892 or the 
first part of 1909, and it is based on sonvine- 
ing evidenes. Indeed it appears quite pro- 
hable that if the defendants had made an 
attempt io prove the truth of this matter, 
instead of wasting time and effort in an 
‘attempt to prove that Nathu was four or five 
years older than they knew him to be, they 
might have won their ease with sonsiderable 
ease. The sa!e-deed in favour of the plaintiff 
is dated the 20th of November 1917 and, if 
Nathu was born during the " Gitti” famire, 
itis by no means improbable that he was 
born after the 20th of November 1899; Tte 
exact date could probably bave been fixed by 
the Kotwar’s bock, and, if it had turned out 
to be later than the 20th of the November, 
Nathu would have been proved still & miner 
on that date in 1917. It is to ba remembered 
that there was no famine till September at 
the earliest. lt is, however, too late to son- 
eider that possibility now. All that we 
know is that Nathn was not born before 
September 1899 aud was not over twenty- 
one years of age oa the 28th of November 

1917 when this suit was filed. 

It is further .urged that the lower 
Appellate Court was bound to remand tha 
ease for desision by the first Court of the 
last four issues framed by it but left un. 
decided, Rule 24 of Order XLI of the Civil 
Prooedure Code furnishes a  esomple!e 
arswer to this sontention in во faras these 
issues were desided in the lower Appellate 
Court. The eighth and ninth were, however, 
left undesided, "They have referenee to an 
allegation by the defendants that they had 
expended money ox extensive repairs to the 
houee in dispute arid that Nathu, by allow- 
ing there repairs to be oarried out after 
he attained majority, had ratified the sale 
by his guardian. ‘The watter was elearly 
put in issue and Both parties had ample 
opportuniiy of putting forward evidenee in 
regard to it. J, therefore, proseed: noder 
seotion 103 of the Civil Prceedure (ode 
to deside this ivsno uf faces myself, As. 
suming for the moment, as we must, that 
the issue arose at all, the burden was 
élearly on the defendants to prove the 
ralifisation they alleged and the faste azn- 
stituting it. Oae of the defendants and one 
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witness of theirs mention a dertaid drñodat ds 
spent оп. repairs of the house, but I oan 
find no statement, either in pleadings or in 
depositione, as to the time at whish this 
é&pénditüíe was made. It is not even 
suggested, mush less established, that the 
repairs were carried out after the 14th 
of Maroh 1914, the date on whieh the 
defendants themaelves alleged tbat Nathu 
attained majority. Still less ia it establish- 
‘ed or was it even possible that Nathu 
‘ratified the sale by allowing the house to 
be repaired between the Ist of September 
1917, whieh must be-sonsidered for the 
purposes of this ense the date of Ме 
eighteenth birthday, and the 28th of Novem- 
ber of the same year when this suit was 
filed. The petition of appeal sontains the 
further contention that the burden of prov- 


ing legal nesessity or benefit to the minor. 


did not lie on the defendants. This was 
not seriously pressed in argument, and it 
is manifest that if the plaintiff sould take the 
plea at all, the burden of proof lay on the 
defendants, just as mush aa if the minor 
himself had taken it. 


Whether the plaintiff sonld be allowed 
to take this plea or not is the real matter 
for deeision in thisappeal. The published 
ruling of this Court in Dalchand у, Ohand 
‘Khan (1) is direstly in point, but the 
sorrestness of that ruling has been salled 
in question before me, In that ease 
Prideaux, A. J. O, held that in ө suit 
brought by a mortgagee to enforae a mort- 
gage exesuted by the guardian of a minor, 
а subsequent &lienee of the minors pro. 
perty. is entitled to shallengé the mortgage 
on the ground that the mortgage-debt was 
not inourred for legal neaeessity or for the 
minor’s benefit, My learned brother appears 
to have arrived at this deoision with 
some hesitation, mentioning that there was 
no express authority on the point, Не 
did not express direst dissent from the 
` dictum of John Neill, J. O., in Véthoba v. 
Sakharam (2) on which the judgment of 
the lower Court was based, but the head. 
note of the report mentions the ruling as 
dissented from, I may mention that there 
is no diseussion of the point in Vithoba 
v. Sakharam (2). The learned Judicial 


. (1) 27 Ind. Cas. 859; 11 М.І, В. 1, 


(2) 4 0. P. L. В, 128, 
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Commissioner says that it was pleaded 
that thé prior transferee, from the minor's 
guardian hed to prove that the sale was 
for the minor's. benefit, and dismisses the 
matter with the worda: “ 'It was by no 
means necessary to do that, as in ‘this 


oase the minor’s interests are not eon- 
aerned,” ? 
Prideaux, А, J. О, in his judgment 


quotes the following words from Trevelyan'a 
Law relating to Minors: “It has: been 
held that a purehaser: бап avoid the acts 
of the guardian of the vendor: Datta 
Sakharam Rajadhikeh v. Kalba Yese Parabhu 
(3)." I have examined the. oase. anxiously 
and ean find no mention. in it of minority 
or guardianship. The fasts are.these. А 
Hindu widow adopted a вор, _ raserving to 
herself. a Hindu widow’s,, estate in her. 
husband's property. The adopted son, ap- 
parently after. attaining majority, sold his 
interest in the property to tha plaintiff. 
Some years later, in 1825, ; the widow 
gave, в lease of the property- for "fifty. nine 
years to the defendants. She died :іп 1886, 
and the defendants were allowed to ооп. 
tinne in possession of the property and to 
expend money in improvements, till in 
1892 the plaintiff sued for possession on 
the ground that the lease eame to an end 
on the death of the widow. It was held 
that he was entitled to resover possession, 
but only on payment of the sum properly 
expended by the defendants on improve- 
ments after the widow!'s death, There is 
obviously no room in this for the pro- 
position for whieh the oase is quoted as 
authority, and I aan only assume thai it 
is a mistake for some other ease though 
what the other ease is I have been unable 
to dissover. I may mention that Gotir’s 
Hindu Code quotes the same ease in the 
game way. 

ìn Dalchand v. Ohand Khan (1) my 
learned brother also followed the desision- 
of a Full Beneh of the Allahabad High 
Court in Muhammad Mucamilullah Khan v. 
Mithulal (4), where it was held that 
the transferee of the manager of a Hindu 
family, having aequired the rights of the 
other. members of the family by adverse 
possession, oan in а suit against a prior 


- (8) 21 В. 749; 11 Ind. Dee. (x. s.) £04. 
(4) 11 Ind. Oas. 220; 88 А, 783; 8 A, І, J, 801. 
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transferee from the same manager, sot 
up the plea whioh those other members pf 
the family might have taken, that the prior 
mortgage was without legal nesessity. This 
seems to me very much in point. The 
desision in Hari Ram v. Jitan Ram (5) may 
itself be vitiated by the view there taken, and 
since authoritatively deolared wrong, that 
an alienation by a minor is only voidable 
and not void ab initio, but that would 
only make the reasoning of the learned 
Judges the more applicable to the present 
вазе, Even so, however, the roling is 
distinguishable in that the sesond aliena- 
tion of the minor's property was a: sale 
in exeeution of a deeree. It was held 
that until the first merely voidable sale 
was avoided by some distinet act by tha 
minor after attaining majority, it must be 
sonsidered valid, and the foreed sale was 
no sushavoidanee, Here, of course, we have 
a very unequivocal avoidance of the sale 
by his guardian in Nathu's sale to the 
plaintiff after he same of age. 


Abdul Rahman v. Sukhdayal Singh (6) 
was in many respects similar to the present 
ease. The alienation during minority was 
mace by a asertifisated guardian withont 
the sanetion of the Court, and it was held 


that as it was void the plaintiff, who was. 


the purehaser feom the minor after he 
eam? of age, need nof sue to seb it aside. 
Mr. Justice Banerji remarked in that oase 
that after attaining majority the minor sould 
eleat either to repudiate or ratify the alienation 
by his guardian, and "if he had ratified 
it he would probably be estopped from 
questioning its validity :so would the plaintiff 
who dsrives his title from him,” The 
question, however, did not arise as the 
minor had very  elearly repudiated the 
alienation by his sale to the plaintiff, as 
in the present oaao, but the learned Judges 
seem to have been of opinion that it was 
open to either party to take the plea of 
ratifieation or repudiation by the minor. 
The more resent ruling of the Madras High 
Oonrt in Muthukumara Oheity у. Anthony 
Udayar (7) seams to give direst support 
to the view taken in Dalchand v. Ohand Khan 


(5) 3 B, L. В. A. О, 426; 12 W. R. 878. 
Td 28 A.80; A.W. N. (1905) 176; 2 A. L. J, 


(7) 24 Ind. Cas, 120; 88 М, 867; 15 M. L, T. 863; 
29 M, L, J, 017, 
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(1). In that ease the tenants of property 
held by the plaintiff under в lease from 
а minor’s guardian were allowed to plead 
that the lease was void besanse it had 
been repudiated by another guardian of the 
minor, the first being dead, though on the 
‘findings of fast the plea did not sueseed, 

Apart from judieial authority, I ean- 
nob see any reason or prineiple that would 
make the plea of the invalidity of a sale 
‘by a minor’s guardian available only to 
the minor personally after he oame of age 
and not to his transferee. There is no 
question here of the transfer of a mere 
right to sue as there was in Bart Ram v. 
Jitan Ram (5), beeause the minor exersised 
his option and  unuequivoeally repndiated 
the sale by his guardian by selling the 
house to the plaintiff, He did not transfer 
any option to ratify or repudiate the sale 
by his guardian as that option no longer 
existed, having been exersised. Further 
the earlier ruling of this Court in Viihoba 
v. Sakharam (2) ін distinguishable on the 
ground that here the minor’s interests are 
distinstly involved.. If the sale to the 
defendants is held to be valid in spite of 
his repudiation, he will be liable in dam. 
ages to the plaintiff for having exereised 
his undonbted right of repudiation, He 
will in faet have been deprived entirely 
of that right. I agree entirely in the view 
taken bymy brother Prideaux in Dalchand 
v. Ohand Khan (1) and dismiss this appeal 
with ooste, 

Appeal dismissed. 


LOWER BURMA OHIEF OOURT, 
Srconp Civit, APPEAL No. 136 or 1929, 
May 27, 1990. 

Pretent; —Mr. Justice Maung Kin, 
MAUNG PO SIN—DerF.NDANT— APPELLANT 
versus 
V. E. S. V. VELLAYAPPA OHETTY 


—PLAL TIEF — RESPONDENT. 
Partnership—One of two partners borrowing money 
for partnership business ~ Liability of both partners— 
Interest, hundi silent as to payment of- Custom-— 
Liability. 
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Where one of two partriers borrows money for 
the purpose of the partnership business, and the 
money is eventually put down to the partnership 
it both partners are equally liable. [p. 817, 
col. 2. 

Where a hundi is silent as to the payment of 
interest, but in accordance with prevailing custom 
interest is payable if the hundi is not met, within 
a certain time, the drawer of the hwndi is liable for 
the. payment of interest. [p. 818, col. 1,] 

Sesord appeal against a deeree of the 
Divisional Judge, Prome, aonfirming the 
deatee passed by the Sub-Divisional Judge, 
Paungde. 


Mr, Ginwalla, for the Appellant. 
Mr, 3, N. Sen, for the Respon ‘ent. 


JUDGMENT.—The  plaintiff-respondent 
Chetty sued the appellant-defendant and 
.one Maung Kya Nyo for money alleged to 
be due on two Hundis, The plaintiff al. 
leged that the two defendants were partners 
and ‘that defendant Maung Kya Nyo bor- 
rowed- money on these two Handis for 
their partnership business at Paungde. 
The Hondin were signed by defendant 
Maung Kya Nyo and on the fase of eash of 
them there is nothing to show that Maung 
Kya Nyo signed them on behalf of the 
partnership. Defendant Maung Kya Nyo 
admitted borrowing money on the Hundis 


but denied that he promised to pay interest, 


that he did 
Defendant Manng 


the plaintiff having alleged 
make- sush а promise. 
Po Sin does not admit any liability to 
be sued on the Hundis, He states that 
if defendant Kya Nyo exeouted the Hundis, 
he nust have done во for his own purpose, 
In paragraph 4 of the pláint the plaintiff 
alleged as  follows:—"That heeanse tha 
2nd defendant Maung Ро Sin was 
then working the Legyunsanda Ries Mill at 
Paungde in partnership with the ist defend. 
ant, Maung Kya Nyo, and  besause the 
sums, mentioned in the Hundia hereto an- 
nexed were borrowed for the purpose of the 
said.Legyunsunda Riese Mill, he (Maung Ро 
Sin) has been made а defendant in the 
' present suit.” To this defendant Maung 
Po Sin through his duly sonstituted Attor- 
ney replied as follows:— "That the plaintiff's 
statement in paragraph 4 of the plaint ig 
not true; if the Ist defendant had really 
borrowed money from the plaintiff by exe. 
suting Hundis, it must be that be did so for his 
own purpose.” 16 will be seen that defend. 


OASES, [19% 

ant Mausg Po Sin did not apesifically 
deny that he was a partner of defendant 
Maung Kya Nyo, We next some to the 
issues, No issue was raised ва to. whether 
they were partners or not. in the judgment 
of the Trial Oourt the two defendants were 
described as partners and the decision 
proeeeded upon the basis that they were 
partners. In the judgment of the Divisional 
Court on appeal the two defendants were 
taken to be partnera. Thus, it is elear 
that it was eommon ground between the 
parties that the two defendants were partners 
in the business of the Legyunsanda Rise Mill 
at Paungde. Both the lower Courts dealt 
with the question as to the liability of 
defendant Maung Po Sin on thé  Hundis 
in question on the basis of his being the 
partner of defendant Maung Kya Nyo, who 
signed the dosuments. In spite of all 
this, it was argued before me that there 
was no evidence of partnership. No sush 
contention hag been raised in the memoran- 
dum of sppeal І think  Conpsel were 
under the wrong impression that defendant 
Maung Po Sin denied the alleged part- 
nership. The question as to the liability 
of defendant Maung Po Sin on the Hundis 
must be desided on the basis of his being 
the partner of defendant Kya Nyo, who signed 
the Hnndis The first point to consider is 
whetber or not the monies were taken by 
Kya Nyo on these Hundis for the purpose 
of the partnership business add whether 
they were put to its use. Tha evidenee 
of Po Di is oonelusive on this point, Po 
Di was a trusted servant of Maung Po 
Sin, and there is nothing on the resord 
whieh gives the slightest indiostion that 
his evidenee is not reliable. The  faets, 
then, ard that the two: defendants were 
partners in the business of the Ləgyun- 
sanda Rice Millat Paungde. Kya Nyo was 
put in eharge of the business; he was given 
a power of-attorney; under this power 
he oould borrow money for Maung Po 
Sin. He borrowed money on ‘these two 
Hundis; he signed “Мв name to 
them. The money was taken for the 
purposes of the partnership business and 
was eventually put down to partnership 
aseount. The question is whether on these 
fasts Maung Po Sin is also liable on the 
'Hundis. 
: In shaumuganatha Ohetitar v. 


К. Sri. 
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nivasa Aiyar (i) it was held that where 
8' promissory note was exesuted by two 
or three partners of a firm for money 
then advanced to the ezesutants for the 
purposes of the firm, the third partner who 
did not execute the note would be liable 
although it did not contain any indication that 
16 was exeouted on behalf ofthe firm, The 
learned Judges relied ou the Privy Counsil ense 
of Karmali Abdulla Atlarathta v, Bora Kart mjt 
Jiwani (2). There the'ease was that each of 
the two partners, who carried on а joint ven- 
ture, was found drawing bills of exchange 
for his share, and the question was whether 
the plaintiff, who a&osep'ed those bills, sould 
make the partner who did not exeoute the 
billa in question also liable, Their Lord. 
ships did not treat the suit as purely based 
on the bills. They found that there was 
а partnership between the two defendants 
and also that-the money which was paid 
on esoh of the bills was required for and 
ulilised in the partnership business. "They 
consequently held that the partner who 
did not draw.the bill was aleo liable. 16 
may be noticed that the point whether in 
a suit on a bill drawn by one partner 
in his own name the other partner who 
did not sign it sould also be made liable, 
was поё diseussed, Apparently, the point 
was aonsidered to be immaterial, 
money in question was borrowed for the 
partnership, business and was utilised in 
the same, Their Lordships relied on the 
judgment of Lord Ellenborough in the ease 
of Gouthwatte v, Ductworth (3). In that 
ease ib was sought to make Duokworth 
liable for goods purshased by Brown ahd 
Powel and their Lordships sited the 
following pagsage in Lord Ellenborough's 
judgment: “There seems also to have 
been some sontrivanoe in this oase to keep 
out of general view the interest which 
Duekworth had in the goods; the other two 
defendants were sent into the market to 
purchase the goods in whieh he was .to 
have a moiety; although they were not 
authorised, he says, to purehase on the 


(1) 35 Ind. Oas. 219; 40 M. 727; (1916) 2 M, W. 
N. 14; 81 M. L. J. 188; 4 L. W. 27; 20 M. L. T. 172. 

(2) 26 Ind. Cas, 915; 39 В. ?6); 17 M. L. T. 85; 
2 L. W. 333; 17 Bom. L. В. 103, 19 О. W. N. 337; 
18:A. L. J. 191; 21 0, L, J. 122; 28 M. L, J, 515; 
(1915) M. W. М. 606; 4? Т. А. 48 (Р, O.). 

(8) (18.0) 12 Hast 421 at p. 426; 104 E.. R. 
104; 149 В, B. 715, 
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joint assount of the three; yet if all agree 
to share in goods to be purehased and in 
consequence of that agreement one of them 
go into the market and make the pur- 
ehase, it is the same for this purpose as if 
all the names had been announsed to the 
seller, and, therefore, allare liable for the 
value of it." "Thus itseems olear to me 
that their Lordships of the Privy Council 
desided the ease not as depending purely on 
the question of liability on the bill, In 
1918 there was the саве of Sadusuk Janki 
Das v. Mahoraja Sir Kishin Pershad (4), 
In that oase a bill of exehange was 
exesnted by the Ist defendant alone. The 
following words appear immediately after 
his signature: "Aeting Superintendent of 
the Private Treasury of His Excellenay 
Sir Maharaja the Prime Minister of Н, 
H. Nizam.” The plaintiff sought to: make 
the Maharaja alao liable on the bill. It was 
held thatthe Maharaja was not liable and 
that the exesutant alone was. The words 
following the exeontant’s signature were held 
to be merely deseriptive and not to make 
the Maharaja a party to the instrument. Their 
Lordships observed thata person oannot be 
held liable ona Hundi or a bill of exchange, 
unless his name is disclosed in suoh a way 
that on any fair interpretation of. the 
instrument his name is not the real name 
of the person Hable upon the bill They. 
further observed ‘that there was nothing 
to support the eontention that in an aetion 
on a bill of exehange or pro«note against the 
person whose name properly Appears ав 
party to the instrument, it is open either 
by way of slaim or advanee to show that 
the signatory was in reality acting for an 
undissloged prinoipal, This ease is distin- 
guishable from the Bombay oase above 
sited, besause in it the question of liability 
was treated as being purely based upon the 
bill. For the above reasons, I would hold 
that defendant Maung Po Sin is liable to 
the same extent as the other defendant 
for the money due on the Hundis. 

There is the question of the liability of 
the defendants to pay interest on the Hundis ta 
be determined. In Ghanshiam Lalji v. Ram 


(4) 50 Ind. Cas. 216; 46 I. А, 33; 20 О. L. J. 
840; 17 A. L. J, 405; 26 M. L. T, 258; 36 M. L, J. 
429; 21 Bom. L. B. 605; 10. P, L. R. (P. 0) 37; 
(1919) M. W. N. 3'0; 28 C. W. N, 9^; 10 1. W, 
148; 46 О, 683 (Р, OJ). 
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Narain (5) the Privy Oounoil held that in 
a suit on sertein Hundis, whieh were silent 
as to interest but as to which there was a 
collateral written agreement that they should 
bear interest at 30 per cent, per annum, it was 
found that this mode of dealing with interest 
by eollateral agreement and not on the face 
of the Hundis was in assordaneo with the 
eustom prevailing in the district and among 
the slasses affected by the suit, and it was 
held that by Aet XXVIII of 1855 interest 
was resoverable at the rate agreed upon 
by the parties and sestion 80 of the Negotiable 
Instruments Aot was not applicable. It was 
stated that that seetion purports to sonfer 
a right to interest, not to take away sueh 
a right otherwise existing nor to deprive 
a plaintiff of a right to interest which 
he has &equired by contract, In the present 
ease tha sustom is proved that if the 
- Hundi was not met within а oertain time, 
interest would be payable and that in 
aseordanoe with the custom, defendant Maung 
Kya Nyo promised to pay interest at the 
rate of annas 10 per day per Hs 1,000. Po 
Di provesthia promise by pointing out an 
entry to the effest in one of the mill books. 
That being the sase, the defendants were 
elearly liable to рву interest at the agreed 
rate, 

For all the shove reasons, this appeal is 
dismissed with costs. 

Appeal ТИ. 

` (5) 799 7А, 33; 11 О. W. N. 105 (Р. 0.); 17 M, L 
J.85, 4 A. 1, J, 29; 1 M.D. 7, 427; 9 Bom. L R. 
h 5 0, 18.7. < 


BOMBAY HIGH COURT, 
FULL BENCH. . 
First Civin APPEAL, No, 255 ок 1920, 
Desember 21, 1920. 
Present: —Sir Norman Maoleod, Kr., 
Chief Justice, Mr. Justice Shah and 
. Mr. Justice Hayward. 
` FAKIRAPPA VEERBHADRAPPA— 
DEFENDANT-—ÁEPELLANT 
versus 
SAVITREWA SANGAPPA— 


i Paint: FF—R&sPonDENT, 
Hindu Law—Adoption— Widow, remarried, whee 


ther can give in adoption son by first husbund— 
Same person, whether can give and take in adop- 
tion, 


A Hindu widow has no power, after her re- 
marriage, to give in adoption a son by her first 
husband, [р. 819, col. 1.] 

Even ifshe had such power, she could not, after 
the death of her second husband, adopt to him her son 
by her first husband, inasmuch ав in such a cage the 
person adopting and the person giving in adoption 
would be the same individual, and this is opposed to 
Hindu Law. [p. 820, col. 1.] 


First appeal from a desision of the First 
Olass Subordinate Judge at DBecwan in Suit 
No. 440 of 1919. 

FAOTS appear from the following Order 
of Reference made by Maeleod, О, J., and 
Shab, J., on the 6th December 1920:— 

A question has arisen in this oase 
whether a Hindu widow after re-marriage 
has power to give in adoption a son by: 
her first husband. This question has 
been desided in Panchappa v. Sanganbasawa 
(1). Unfortunately Mr. Justise Parsons 
in giving judgment appeared ќо think 
that if the dessased husband had given to 
his wife before his death power to give 
in adoption their son, the widow would be 
entitled after his death to give such son in 
sdoption, and that expression of opinion has 
been incorporated in the head.note. But on 
reading the judgment of Mr, Justiee Ranade 
in the same ease, it is olear that the learned 
Judge expressed an unqualified opinion that 
a widow on her re marriage sould not give in 
adoption a son by her first husband. Then. 
the same question arose in Рийађа v. Mahadu 
(2), and the learned Judges appear to have 
held that a widow had such a power even if - 
an express authority had not been given to 
her by her husband, Referring, to the ex- 
pression of opinion of Mr. Justice Parsons in 
Panchappa’s case (1) there is a aertain amount 
of obsourity on the question whioh, we think, 
should be sleared up. That ean only be dona 
by the question being eonsidered by a Full 
Bench. We shall refer, therefore, for the 
desision of a Fall Bench the following qués- 
lions :-— 

(1) Whether a Hindu widow bas power 
after her re marriage to give in adoption a 
aon by her first husband? 


(1) 24 B. 89; 1 Bom. L, Б. 548; 12 Ind. Dec, (х. в.) 


600. 
(2) 1 Ind. Cas 650; R3 B, 107; 10 Bom. L. В, 
1134, 


^ 
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(2) Whether assuming that the widow 
after having re-married has aneh power, it 
san be exersised, considering that the person 
giving and the person taking the boy in 
adoption would be the same individual? 





Mr. Н, B. ‘Gumaste, for the Appellants. 
Mr. В, A, Jahagirdar, for Respondent No. 1, 
JUDGMENT. 

Suan, J,—Tho first question referred to us 
is whether a Hindu widow has power 
after her re-marriage to give in adoption a 
son by her first husband, This referenoe 
has besome nesessary in view of the oon- 
flisting deoisions in Panchappa v. San. 
ganbasawa (1) and Putlabat v, Mahadu 
(2). 1 feel elear that the question should 
be answered in the negative. The view 
taken by Mr. Jastise Ranade in Panchappa 
v. Sanganbasawa (1) appears to me бо re. 
present the eorreat eonelusion on this point, 

Apart from the Hindu Widows’ Re-mar-. 
riage Асі XV of 1856, it seems to ma 
that a Hindu widow on her re-marriage 
loses all power of giving her son by her 
first husband in adoption, besause her 
eonnestion with the family of her husband, 
whioh is nesessary for the aot of giving 
in adoption, ogases on re-marriage, The 
texts of .Yajnavalkya and Manu, which 
authorize the father or the mother to give 
в вод in adoption, do not, in my opinion, 
affest thissonslusion. These Smriti writers 
did not permit any re-marriage of a Hindu 
widow, and did not provide for the ease 
such as we have. before us, On the воп: 
trary it is olear that in the 
lating to Marriage in the Asharadhyaya, 


Yajnavalkya has jn effeet prohibited widow - 
- re-marriage: at least Vijoanesvara has olearly ; 


understood Yajnavalkya in that sense, as 
would appear from the words used. by 
him in introducing Verses Nos. 68 and 


69 in that Chapter, Manu is also equally 
elear on the point, as would appear from 


Verses Nos. 161—164 in the 5th Adhyaya. 


aud Nos. 64 and 65 in the 9th Adhysya. 
It seems to me that a Hindn widow after 


her re.marriage sannot claim to have any - 


right to give a son by her first husband 
in adoption. Any such power would he 
entirely opposed to the spirit and the basis 
pringiples of Hindu Law. 

This viaw derives support from the terms 
ef the Hindu Widows' Ra. marriage Aot. I 


Chapter re». 


do not propose to dissuss the provisions 
of that Aot in detail They have been 
dissussed by Mr. Justioa Ranade in the 
judgment to whish I have alrendy referred, 
and 1 desire to express my agreement 
with the opinion that the widows power 
of giving in adoption her son by her 
deseased husband somes to an end on her 
re-marriage. 

The reasoning in Putlabat v. Mahadu (2), 
whieh is based upon Yajuavalkya’s text 
(Vyavaharadhyaya, Verse No. 130) and the 
commentary of Vijnanesvara thereon, seems 
to my mind to ignore the fundamental 
faet that there is really no provision for 
Bush a ваве either in the Smriti or the 
commentary, It was never asontemplated 
by the Smriti writers or the commentators. 
To rely upon a permissive text, whish 
enables either the father or the mother to 
give in adoption, for the purpose of justify- 
ing the mother's aot of giving in adop- 
tion her son by her first husband after 
her re-marriage, seems to me to be opposed 
to the fundamental prineiples of Hindu’ 
Law. The spiritual and temporal sonnestion 
with the family of her frst husband, 
whioh suah an aot implies, eannot be 
predioated of her after her re-marriage, The 
passage at page 468 of Mandlik’s Hindu 
Law relied проп in Putlabat's case (2) applies 
to a widow who still belongs to the 
family, but I do not see how that ean 
be read as applying to & widow who has 
re-married, Оп these grounds with great 
respect, L am unable to’ agree with the 
sonolusion reashed in Putlabat v. Mahadu 
(2). Mr, Gumaste has relied upon Basappa 
v. Rayava (3) a8 indicating that in spite 
of re-marrisge the widow does not lose her 
right to inherit her son’s property. The 
judgment of the Full Bench is in terma 
based upon the rule of stare decisis and does 
not indisate that the view taken of the 
widow's right to inherit her son's estate 
after her re.marriage is nesessarily in ae- 
cordance with Hindu Law. In any ваве I 
do not think that the desision affesta the 
present point as to her power to give in 
adoption her son by her first husband. 

The sesond question referred to us is, whe- 
ther assuming that the widow after having 
re-married has such power, it бап be exercised, 


(8) 29 B, 91; 6 Bom. L R, 779 (№, Bj). 
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eonsidering that the person giving and .the 
peraon taking the boy in adoption would be 
the same individual. There is no precedent 
to guide us on this point: at least попе 
has been sited to ua. Here, again, I 
may say that the position eontemplated by 
the question is never contemplated by the 
Hindu Law writers, and appears to 
me to be opposed to the theory of 
adoption, whioh implies giving and taking 


ёз distinet aste. The person giving in 
adoption would always bs different from 
the person taking in adoption, There is 


no provision for the person giving and 
the person taking baing the same individual. 
Suah a position appears to me to be slearly 
opposed to Hindu Law. I wonld assordingly 
answer this question also in the negative, 
: Macaron, C. J.—1 вопопг. 
HAYWABD, J,—I sonour, 
FINAL ORDER, 


. Macusop, О, J,— The result is that the 
appeal must be dismissed with eosts. Ths 


Oourt dirests that the costs of the appeal: 


be taxed on Rs. 5,200, said to be subjeat- 


matter in appeal, the subject-matter in the - 


lower Court being stated to be Ев; 7,000. 
Appeal dismissed. 


t- ^» PRIVY COUNCIL. 
APPEAL FROM THE Parsa Hien Court, 
* December 10, 1920, 


Present: — Lord Buskmaster, Lord Phillimore, : 


Mr. Ameer Ali and Bir Lawrenes 
Jenkins, 
MAHARAJ BAHADUR SINGH— 
APPELLANT 
versus 


BALOHAND OHOWDHURY (subiTITUTED ` 


ток PURAN OHAND) AND OTHERS-— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 10— Appeal - 


to` Privy | Council ere: of Oourt— Certificate 
granting leave, form of. : ie. 


Where leave is granted to appeal do the. pem 
Council, the certificate granting such leave should, 
upon the face of it; show that the discretion of 
the Court to grant ‘leave was invoked, and tbat 
that discretion has, in fact, been exercised. 


Appeal from a deeree, dated 5th May 
1916, ‘of the Patna High Court, mun 
reversed a deeree, dated 27th June 1912, 
the Judieia] Commissioner, Ohota Nagpur 
setting aside а ^deoree of the Munsif, 
Giridib, dated 24th June 1911. 

Mesers, De Gruyiher, К. O., and Hyams, 
for the Appellant. 

. Messrs. А, M, Dunne, К, О, 
for the Respondents, 


JUDGMENT. 


` Log» BuckMAPTER.— Their Lordships are: 
not satisfied in this oase as to the form in. 
which the certificate for leave to appeal is 
framed. Itis alleged to be based on two 
different grounds, the one is a question of 
faot es to amount and the other a question: 
of opinion, as to whether or no diseretion 
should he exersised, So far as relates to 
the queation of fast it appears to be faulty, 
for the amount in dispute is not auffisient. 
So far as it relates to a question of opinion 
the matter is not made plain, as it ought 
to be upon the sertifieate that the discretion 


and Brown, 


- was invoked and the discretion: was exer-- 


eised; Their Lordships will .B&y- no more 
about ihe sertificate, exeept again io^ point 
out.that they think it of the utmost impor-' 
tance that these eertifieatee, when it is- 
suggested that they are made in exercise of ' 
the diseretion eonferred, should make plain’ 
upon their faee that the diseretion has in 
faat been exersised.- For the rest, they 
think that the ‘special cirenmstanees of, 
this earo enable them to advise His: Majesty: 
that spesial leave to appeal shonld: be grant- : 


` ed, but, of course, a petition minst: be- lodged : 
Ў for that purpose. : ! 


“Special leave granted. 


,Solieitors for the, .Appellant:—Mesers 


Barrow, Rogers and Neville, . 


‘Solisitor’ for the: Respondents, —Mr, H. 


S, L. Polak. 
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LAHORE HIGH COURT, 
, Омммат, Revision Pettrion No. 348 or 1921, 
May 21, 1921. 
Present —Mr. Justice Abdul Qadir, 
MUH AMMAD DIN ——OoNy1or—PBTINONER 
versus 


EMPEROR—Resrorrent. К 

Criminal Procedure Code (Act V of 1898), ss, 257, 
587—Defence witnesses, Magistrate, whether сат 
grounds of- Witnesses 


„not served or mot in attendance — Magistrate, whether 
А сат refuse to re-summon--Illegality. 


r 


When an accused person has entered upon his 
defence and has asked for any witnesses to be 


. summoned on his behalf, the Magistrate oannot 


refuse to summon them, except where the applica. 


' tion is made for the purpose of vexatiop and 
. delay, in which case he must record a finding to 


that effect when refusing to summon the witnesses, 


‚ [p. 821, cols, 1 & 2.]: 


Once a Magistrate has summoned the witnesses, 


г and they are either notin attendance or have not 
‚ been served, he, has no right to refuse to re- 


summon. thom on the ground that their evidence 


` would be superfluous or посен: [р. 821, col. 


"A refusal by a Magistrato to summon witnesses 
"for the accused in the foregoing circumstances 


_ amounts to an-illegality not curable by section 587 
_ of the Criminal Procedure Code, [р. 822, col, 1.] 


Petition, under sestion 439, Oriminal Pro- 
ssdure Oade, for revision of an ‘order of tha 


' Sessions Judge, Shahpur nt Sargodha, dated 
‘the ‘2nd Marah 1921, sonfirming that of a 


' Magistrate, First Class, 


Sargodha, Distriot 


_Shahpar, dated tha 23th January 1921, 


. Mr, Zafruila Khan, for the Petitioner. 
JUDGMENT.—One Muhammad Din, son 
of Massu, was aonvioted of an offence under 


-Bastion 447, Indian Penal Code, by a Megis- 
: trate, First Claas, at Sargodha, and senteneed 


_ to three weeks’ rigorous imprisonment. 


An 


. appesl.on his bahalf to the Sessions Judge, 


„revision was filed on his behalf by Mr. . 
Zifrulah Khan, Advosate, in whioh it is . 


Sargodka, has also failed, A potition for 


urged that the provisions of sestion 257 of 


‚ће Oriminal Prosedure Code had not been 


'ghould be set aside, 


‘this , eonnestion. 


f»llowed by' the Trial Court and that the 
sonvietion and sentense of the petitioner 
I have heard Mr, 
Zaffrullah Khan, who relies not only on the 
imperative nature of the words used in 
gestion 257, Oriminal Prosadure Code, but 
quotes several authorities in favour of the 
two propositions, whish he disousses in 
Onejiis that whon an 
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` 821 


aseused has entered upon his defense and 
bas asked for any witnesses to be summoned 
on his behalf, the Magistrate oannot refuse 
to summon them except in a ease where he 
is of opinion that the applieation to summon 
witnesses is made for the purpose of vexation 
or delay, in whieh case he must resord a 
finding to that effest, when passing the order 
refusing to summon the witnesses. ‘Chere 
was no reason to justify such a eonoelusion in 
this case at the stage when the application 
for summoning the defense witnesses was 
made and as a matter of faot no such finding 
waa then recorded. 

The second point urged for the petitioner 
is that onee a Magistrate has summoned the 
witnesses and they have not turned up or 
have not been served, he has no right to 
re-summon them on the ground that their 
evidence would be superflaons or unnecessary, 
I think both the above sontentions are sorreot 
and are supported by anthority, Emperor Y. 
Pursholtam Kara (1) lays down that "sestion 
257, Oriminal Prosedure Code, isimperative in 
its terms, It leaves to a Magistrate no disore- 
tion to refuse to issue process to sompel the 
attendanee of any witness, unless he aonsiders 
that the application should be refused on tha 
ground that it is made for the purpose of vexa- 


- tion or delay or for defeating the enda of 


justice." Thereisnothing toshow inthe present 
саве that the Magistrate thought so or had any 


- reason to think so, when the asaused cited his 


witnesses, On the oontrary he summoned 
When several witnesses from among 
those summoned were not present on the 
day of hearing, he refused to re-summon them 


‘onthe ground that the request to re-summon 


them was for delaying the ease, This was a 
mistaken view of the law. It was his duty 
then to assist the accused in proeuring their 
attendanos; leaving the question: of the value 
of their evidende to be determined later on 
after hearing them. In Hohimuddi Howladar 
у, Emperor (2) a Division Beneh of tho 
Caloatta High Ocurt has held this view, 
whioh finds further support from a Division 
Bench ruling of the Bombay High Court 
reported as — Emperor v. Nandbusappa 


(3), 


(1) 26 B, 418; 4 Bom. L, В. 38. 

(2) 86 O. 1093; 9 Cr. L. J. 72. 

(8) 15 Ind, Cas, 795; 14 Bom, L, H, 360; 13 Cz, 
L, J. 623; 1 Bom, Cr, О, 123. 
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À refusal to summon witnesses for the 
acoused in eirsumstanees similar to those in 
this case has been held by the Madras High 
Court to amount to an illegality not ourable 
by section 537, Oriminal Prossdure Code. 
The conviction of the petitioner ia, therefore, 
set aside. In view of the faet that the 
petitioner has already undergone the sentence 
imposed on him, it is not neoessary to-order 

& re-trial, 


Oonviction set aside, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 
Carman Revistos No, 27 or 1919. 
Mareh 19, 1919. 
Present:—Sir Henry Drake-Broskman, 


Kr., J. CQ. 
NEMICHAND— ÀOO JSED—ÁPPLIQART 
versus 


EMPHROR-— Oprosita Panty, 

Public Gambling Act (III of 1861), ss. 6, 6— 
Applicability of s.6—Credible information, nature of, 
to justify entry and search-—Police Officer, when not 
authorised to raid premises, 


In order to apply section €, Public Gambling 
Act, the premises must be entered or searched 
ander the provisions of section 6 of that Act. [p. 822, 
col. 2 

The credible information, which the Police Officer 
must obtain before Һе can enter а place, must show 
that the gambling is being carried on for the 
profit of the owner or occupier, and there ought to 
be evidence to describe either how the game itself 
was played, or how atoll, ifany, was levied The 
mere fact that small sums are set aside for 
remunerating those who minister to the comfort 
of the persons assembled, does not show that such 
payments represent any advantage whatsoever to 
the person occupying orkeeping the premises. [р 322, 
cols. 1 & 2.) 

A Police Officer is not at liberty to raid premises 
merely because a number of persons are collected 
to gamble there, and а conviction based on such 
information cannot be sustained [p. 823, col, 1.] 

Criminal revision of an order passed by 
a Magistrate, First Class, Damoh, dated 15th 
January 1919, in Criminal Case No. 103 of 


1918. 

Mr. P. S, Kotwal, for the Applieant. 
The Hon'ble Mr, G. P, Dick, for the 
Crown. i 
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JUDGMENT.—lIn the oase out of whioh 
this applisation arises one Durga Shankar, a 
muntm in the employ of a minor, named Gulab 
Chand, was tried along with 35 other persone, 
he himself for using a walled enelosure bes 
longing to Gulab Chand as a common gaming 
house and the others for being found gaming 
or present for the purpose of gaming. Durga 
Shankar and all the others have been sone 
visted and fined under section 4, Publio 
Gambling Aet, 1867, the Magistrate not 
heing satisfied that any toll levied for the 
use of the premises went into Durga Shankar В 
pooket. 


Durga Shankar and 31 others have applied 
for revision and all their applieationa are 
disposed of by this order. The Magistrate 
tried the oase summarily, but made a full 
vesord of the depositions of witnesses. The 
record, however, is defestive in that it does 
not inelude any description of the method in 
whish the gaming was condueted or attempt 
to deseribe how eny profit was taken for the 
use of the instruments of gaming or of the 
enolosure where the gaming ‘took plase. It 
is вопвейвӣ by the Standing Counsel for tlie 
Crown that unless the conditions postulated 
in seotion 6, Public Gambling Aot, 1867, are 
established, there is no satisfactory evidence 
to show that Gulab Chand's premises were 
being used as в common gaming house. To 
make that weotion applisable the premises 
must be entered or searshed underthe pro. 
vision of section 5, ibid.  Aosording to the 
letter section the Distriet Superintendent of 
Police, if he resieves eredible information, 
and after such enquiry as he may think 
necessary has reason to believe that aby 
walled enclosure is used ав a Gommon gaming 
house, may enter and take into custody all 
persons found therein, It is soneeded for 
the applicants that the cowries found by the 
Poliso were being used as instruments óf 
gaming. . 


The main question for determinstion is 
whether the information upon whieh Gulab 
Chand’s premises were entered was such вв 
the law requires to enable the finding of 
cowries used as instruments of gaming to be 
treated as evidence that the premises son. 
stituted a common gaming house, The 
testimony of Mr, Sewell (P. W, No. 2) the 
District Superintendent of Polise, who mada 
the raid, ia in itself sufficient to show that 
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this essential requirement was not satisfied. 
Mr. Sewell said:— 

"On reseipt of reliable information that 
gambling was going on on the 14th November 
1918inthe house of Gulab Chand aon of Dal 
Chand, Damoh,I with my forse raided the 
house between 12 and 1 a. м. I recieved in- 
formation at 8 р, м, that gambling was 
going on in Gulab Chand’s house...only во 
mush. I believed what informant had said 
«I did not inform the City Polise who also 
did not inform me. before I had reseived the 
above information, Before this also I had 
received information that gambling was going 
on in Damoh in & number of houses, I was 
given the names of a number of houses ae 
being used as sommon gaming houses, but I 
do not remember whether this Gulab Chand’s 
house was aleo mentioned as one. I may 
have heard Gulab Ohand’s name before, but 
I do not remember it now.” 

It seems olear from this that Mr. Sewell 
considered himself at liberty to raid the 
premises merely besause a number of persons 
were colleated to gamble there. In this view 
he is mistaken, as has been olearly pointed 
out in paragraph No. 52, Ohapter II, Part ЇЇ!, 
Central Provinses Police Manual. The oredi- 
ble information whieh he ought first to 
obtain must show that gambling has been 
earried on for the profit of the owner or ов- 
supier, and this in the present sase was not 
fortheoming. The sonviastions, therefore, oan- 
not be sustained, 

I must also observe that, inasmueh as one 

_ of the persons found gaming on the premises 
was made a witness for the prosesution 
under section 10 of the Publis Gambling Act, 
there should have been no difioulty in 
establishing that a ргобё was being taken by 
some one for the use of the enalosure, if such 
indeed was the fact, Ganeshi Mal (P.W.No. 1), 
the gambler, who was selected to give evi. 
dence, was not asked a single question on this 
essential point. He was examined later for the 
деѓепоз and thon expressly stated that no 
gtité was given. Nal or giit: is the term 
sommonly used for the profit contemplated in 
the definition of "eommon gaming house" 
whieh appears in sestion 1 of the Publis 
Gambling Aot. The Trying Magistrate re. 
lied mainly on the fast that Rs. 2 were found 
on the вагрвё round which the gamblers sat 
and in this sonneetion made the following 
quite unintelligible remark :— 


"No attempt was made by the defence to 
contradict the allegations that the amount 
in question was not nal money." 

Not a single witness deposed that this sum 
of Rs. 2 had actually been or was about to 
be set aside for the benefit of any individual 
howsoever. And as I bave already remarked, 
the record entirely fails to deseribe either 
how the game itself was played or how a 
toll, if any, was levied. On the other 
hand there is evidence to show that the 
oseasion on which the applisants were gambl. 
ing was Kartiki Ekadashi when gambling 
is customary. On suoh оввавіоов the gamb- 
lers are in the habit of setting aside small 
sums for the remuneration of those who 
minister to their comfort in the way of 
supplying drink and other refreshments, and 
it is obvions that sush payments may repre- 
sent no advantage whatsoever to any person 
who ean be reasonably regarded as оввпру: 
ing, using or keeping the premises. 

The 32 applieants and also the four persons 
sonvisted with them, namely, Buthe Brahman, 
Piroo Kunjrs, Bhagirath Dhimar and Tofa 
Singh Thakur, are all hereby acquitted, 
their sonvietions and sentenses being set 
aside. The fines, if paid, will be refunded 
and the various artisles ordered to be son- 
fiseated or destroyed will be returned to the 
persons from whom they were respeotively 
taken or, ifin any instanse the person entit- 
led to possession is not asvertainable, will be 
sold under the direetions of the Distriot 
Magistrate, 

Application allowed. 





OALCUTTA HIGH COURT. 
CniuINAL Revision No. 281 or 1921, 
May z6, 1921, 

Present :—Mr, Justioe Teunon and Mr. 
Justice Suhrawardy, 

BHUBAN OHANDRA HAZRA--Skcoxp 

PagrY-—PETITIONER : 
бе78ц8 
NIBARAN OHANDRA SANTRA AND 
ANOTHER— First Party-——Oprosita PARTY, 


Criminal Procedure Code (Act V of 1898), вв 145, 
$00, 8367—Proceeding under s. 145—Final order—« 
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Reasons for decision mot set out, effect of—Object of 
stating reasons. 


The final order of a Magistrate, in a proceeding 
under seotion 145 of the Oriminal Procedure Code, 
should contain a statement of the reasons which 
have led him to his decision, and this irrespective 
of whether sections 360 and 807 of the Code apply 
to such proceeding, in order to enable a superior 
Court to determine whether he has or has not com- 
plied with the provisions of sub-section 4) of that 
section, and whether he. directed his mind to the 
consideration of the effect of the evidence adduced 
before him, and thus to determine whether in 
making his final order he has acted with or without 
jurisdiction. ' ` 

Revision, 

FAOTS appear from the judgment, 

Babu Atulya Oharan Bose (with him Bibus 
Hari Oharon Gangopadhyaya and Monmohan 
Bose), for the Petitioner, —The Magistrate was 
bound to state the reasons for his decision. Ses 
Beotions 366, 367 of the Code of Criminal Pro- 
cedure. The mere fast that the proseeding was 
one under section 145, Criminal Procsduve 
Code, does not empower the Magistrate to write 
ont a judgment without eomplying with the 
provisions of the law. 

Babu Aira Го  Ohakravariy, for the 
Opposite Party.-—Sestion 366 and 367, Ori. 
minal Prosedure Code, do not apply to pro- 
вввйїп в under section 145 of the Code, A 
Magistrate noting under seaticon 145 is nota 
" Oriminal Conrb" within the meaning of 
sestion 366, 

[T&usox, J.—Under what seations do wa 
interfere in ‘prossedings under sestion 145, 
Oriminal Procedure Code ?] 

Under seotion 107 of the Government of 
India Act, 1915, on questions of jurisdiction, 

[Tsusox, J.—How then oan we satisfy 
ourselves from a jadgment like the present 
that thera was no error of jurisdiation? ] 

The Magistrate has complied with all the 
provisions of sestion 145 of the Oode of Ori- 
minal Prosedure. Under that section it is 
not obligatory on the Magistrate to write out 
an elaborate jadgment. This sestion has 
eonferred summary powers on Magistrates for 
the preservation of the passa of their dis- 
trista and your Lordships should not interfere 
unless you are satisfied that the jadgment 
was without jurisdiofion or perverse, Lam 
prepared to admit that it would have bsen 
batter for the Magistrate to state the raasons 
for his desision, but having regard to tha fast 
thatthe Magistrate himself recorded tho өті. 

. dense and appreciated it, the ommission 


to state the reasons of his desision would not 
make the judgment спе without jurisdiction, 

Babu Atulya Charan Bose, in reply, referred 
to Lekhraj Ram y. Debi Fershad (1), 


JUDGMENT,—Thia Rule arises ont of 
prosseding8 taken under the provisions of 
section 145, Oriminal Prosedure Code. The 
Rule was issued besause it appeared to the 
Court that in his foal order the Trial Magis- 
trate did not sufficiently set ont the, reasons 
whish had led him to his desision, 


It is eontended on behalf of the opposite- 
party that seetions 366 and : 67 of the Code 
of Criminal Prosedure do not in terms apply 
to prosseding under sestion 145, and in sup- 
port of this aontention reference has besn 
made to the oasa reported as Kalu. Mirza v. 
Emreror (2). Whether the sestions cited do 
or do not apply to proeeedinga under section 
145, Criminal Prosedure Code, we have no 
doubt that we.are entitled to require from 
Trial Magistrate а statement of the reasons 
for his desision sufficient to enable ua to 
determine whether he has or has not complied 
with sub.seation (4) of sestion 145, Oriminal 
Prosedure Code, and directed his mind to the 
sonsideration of the effest of the evidenee 
adduced before him, Without such statement 
of reasons it is impossible for us to determine 
whether the Magistrate in making his final 
order has acted within or without his juris. 
dietion. The statement of reasons in the 
present ease, whish is merely to this effect, 
that five witnesses had been examined, that 
the learned Pleaders had bean heard and that 
the oral and dosumentary evidenos of both 
parties had been eonsidered in the light of 
the arguments addressed to the Court, is of a 
stereotyped nature applisable to any and 
every вача anl obviously does not enable: ua 
io understand what in fast the evidenos was 
or to say that the mind of the Trying Magia. 
trate had been properly and snffisiently 
dirested to its aonsideration. 

We, therefore, set aside the final order made 
by the Magistrate on the 20th January and 
direst that the ease be re opened at the point 
reashed on that date and that after hearing 
the parties afcrash, and after recording a 
statement of thereasons for his deaision sush 
as we have already indiesated, the learned 

(1) 12 0. W. N. 678; 7 Cr. L. J, 499. i 

(21 6 Ind, Cas, 29; 37 О, Ul; 14 0, W, М, 49 1 
Cr. L. J. 28, " 
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Magistrate do dispose of the matter in assord- 
anaa with law, ' 


Order accordingly. 


d 


‘LAHORE HIGH COURT, 
OniutsAL АРРЕАТ, No, 59 ок 1991, 
April 13, 1921, 

Present :— Мт, Juatioe Leslie. Jones, 
SOHARA— Convict— AIPELLANT 
versus 


EMPEROR--RESPONDENT. 

.Oriminal Procedure Code (Act V of 1898), s. 257 
— Witness for defence—Summons, issue of—- Witness, 
absence of—Court, whether justified in dispensing with 
witness. 


When once а Court has issued a summons to a 
witness under section 257 of the Oriminal Pro. 
cedure Code, and the witness fails to appear, it is 
not justified in dispensing with the evidence of the 
witness, on the ground that, at the most, he would 
support accused in his statement, [p. 828, col. 2.] 

Appeal from an order of a Magistrate, 
First Glass, exercising enhanced powers under 
seation 30, Criminal Prosedure Code, Multan, 
dated the 23rd November 1920, 

Mr, Ahmad Hassan, for the Appellant. 

JUDGMENT.—The story for the prosesu- 
tion in this ease is bricüy as follows :—On 
the evening of the 15th July 1920 Muham- 
mad Hayat had tied up his oattle at his 
well, At about midnight, Shera, Kala, 
Murid, Hassan and Jinds, who were on 
пака band: at a distanse of about 2 miles 
from where Muhammad Hayat lived, saw a 
man soming along with a bullosk. Suspest- 
ing him they jumped up.and having saught 
him resognised him es Sohara, who had 
formerly been a tenant of Muhammad 
Hayat, and the bullosk as belonging to 
Mohammad Hayat. Aeeording to them 
Sohara stated that he bought the bulloek 
from Muhammad Hayat. They then took 
him to Muhammad Hayat’s well, but the 
latter denied the sale and said that the 
bullosk had been stolen. 

Before the Polise Sohara appears to have 
stated that he had same to Muham- 
mad  Hayat's well to look for a 
buffalo but had been' seized by Muhammad 
Hayat and that a false ease had been бол. 
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sosted against him, besause Muhammad Hayat 
had a grndge against him as he suspeoted 
him (Sohara) of having had an intimaey 
with Musammat Tajan, Muhammad Hayat's 
sister. . 
Sohara was tried under seation 379, Indian 
Penal Code, sonvieted and awarded six years’ 
rigorous imprisonment as the result of two 
previous convictions in 1909 and 1910. 

In the trial Court the appellant repeated 
bis story that he had a friendehip with 
Musammat Tajan which she һай son- 
trasted at the time when he was а tenant of 
Muhammad Hayat, as admittedly he was, 
and that he had been arrested for that reason. 
He ealled four defenos witnesses, threa of 
whom said nothing to support him. The 
fourth was Musammat Tajan. Several 
summonses issned for her appearanos return- 
ed unserved, it being reported that she was 
deaf and dumb and had gone to tbe 
Another summons issued, 
but before it was returned the Magistrate 
elosed the ease and in his judgment made 
the following  remarks:— Assuzed still 
persists for hez (4 e., Musammat Tajan’s) 
attendance, though he has been for nearly 
four months in look-up., Really he is an 
old offender and prefers look-up to jail, Aa 
there is no hope of her attendanse, living in 
Bahawalpur State, I olose the sase, At the 
most she would support acoused in his 
statement. She is said to be deaf and 
dumb, whish is another reason for me not to 
wait further on for her attendanee.” 

If the Magistrate sonsidered that the 
summons for the .attendanos of Musammat 
Tajan had been applied for the purpose of 
vexation or delay or for defeating the ends 
of justices, he would presumably have 
refused to issue it, Having, however, issued it 
under sestion 257. Criminal Prosedure Code, 
he was not entitled to dispense with the 
evidense of the witness on the groanda 
given by him. There can be little doubt 
that Muhammad Hayat воша have produaed 
Musammat Tajan, had he been so inolined, 
and it is impossible to say whether she was 
kept out of the way bacause it was sonsidered 
disgraceful for her to have to some into 
Ocurt or besause it was thought she might 
give evidense in favour of the acoused. Had 
she supported him, it would obviously have 
made avery great deal of differenaa in the 
сазе. The Magistrate did поб record any 
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evidence that she was deaf and dumb and 
the statement made on the summons may 
not be irue. If again it isa fast that she 
has gone to Bahawalpur, her evidense might 
have been obtained by the issue of a Com: 
mission under séotion 506, Criminal Prosedure 
Code. 

It appears to me that the refusal of the 
Magistrate, on the grounds given, to obtain 
the evidenee of this witness is a material 
irregularity whieh sannot be sured under 
sestion 537, Oriminal Prosedure Code, and 
on the record the present sonvietion eaunot 
stand. The story for the promseeution may 
be quite straightforward, but it is of a kind 
whieh it would be very easy to eonaoet if, as 
the appellant alleges, Muhammad Hayat 
owed him a grudge and the opportunity to 
make up & ease presented itself. The manner 
in whieh Musammat Tajan has been kept 
out of the way makes me view the ease with a 


oertain suspicion and I do not feel entirely . 


eonfident that it is a true one. Aesordingly 
while setting aside the eonvietion on assount 
of the material irregularity sommitted by 
the Magistrate, I shall not order a re-trial. 
The prisoner will be released. 

Conviction set aside, 


sesame 


CALOUTTA HIGH OOURT. 
Orisa Revision No, 555 or 1920. 
| ; November 29, 1420. 
Present :—Mr. Justise Beashoroft and 
' Mr. Justice Ghose. , 

RASIK OHANDRA HORE AND ANOTBER 
—2np Party ano HARI OHARAN 
BHANGRA-—1làav PaRgrY—PETITIONERS 
versus 
JAGABANDHU ROY AND OTHERS— 
8np Party anp JOGENDRA BISWAS 
AND отнЕвв---1вт PagTY— Орровіте PARTIES, 

‚ Oriminal Procedure Qode (Act V of 1808), s. 145 
—Breach of the peace, absence of evidence of likelihood 

of— Magistrate, whether has jurisdiction, 


Where ina proceeding under section 145 of the 
Oriminal Procedure Code there is no evidence of, 
and nothing in the proceedings to show, the 
likelihood of a breach of the peace between the 

. parties or either of them, а, Magistrate has .no 
jurisdiction to make an order in favour of one of 
the parties. (р. 827, 60. L.] — 
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Rule granted against an order 


cf th 
Deputy Magistrate, Faridpur, 


FAOTS appear from the judgment, 

Babu Narendra Kumar Bore, for Babu 
Bankim Ohandra Sen, and Babu  Heramba 
Chandra Ghua, for the Petitioners,—The 
present Rule was directed against an order 
under seation 145 of the Code of Criminal 
Procedure, The prooeeding under sestion 145 
was started ona Police report against the two 
parties, regarding a dispute about ‘a jalkar. 
Subsequently 24 people same up and alleged 
that there was no dispute about the jalkar' 
as they were the oo sharers, The Magistrate, 
however, ineluded 12 of them within the first 
party and the remaining were added as third 
party, The ease was then transferred to the 
file of another Magistrate, А compromise 
was filed and the Court held that the third 
party were entitled to have the jalkar as. 
they were the co-sharera of my landlords. 
There was no evidence on the record as to 
any apprehension of a breash of the pease 
so far as the third party were soneerned. I 
submit the Magistrate had no jurisdiction in 
passing any order concerning the third party. 
The quarrel between the original firat and 
second parties was already made up by the 
eompromise. There was no mention of the 
third party in the Polies report, The only 
elause is clause (5) of seetion 145, Criminal 
Prosedure Code, under whish they sould some 
in. But that position is not tenable. 

Babu Atulya Oharan Bose, for the Opposite 
Party.—My  eontention is that it is not 
necessary that the parties shonld be likely 
to oause a breach of the peasé. The question 
is whether there is a dispute soneerning any 
matter, The Magistrate has held that the 
first and the second party eombined to get 
foreible possession,presumably of the property. 
He did not find anywhere in his judgment 
that there was no likelihood of & breaeh of 
the pease. The pre-requisite of the mestion 
is that there must bea dispute eonserning 
any land or water. That would be sufficient 
to eonfer jorisdietion. Then under the Full 
Beneh ruling in Krishna Kamint v. Abdul 
Jabbar (1) the Magistrate oan add parties to 
sush proseedings, 

Babu Narendra Kumar Bose,in reply, referred 
to Krishna Kamini v. Abdul Jabbar (1), where 
it was laid down tbat the party added must 


1 
(1) 80 C, 155 at p. 201; 6 О, W, N, 737. 
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ALI AHMAD 0, EMPEROR, 
have had something ooneerning the original 


dispute, 
JUDGMENT, 

BzaaoHcRorr, J.—This Rule was issued on 
the second ground stated in the petition, 
namely, that there being nothing to show 
that there was апу likelihood of a breash of 
the peace between the first and the sesond 
parties on the one hand and the third party 
on the other, there was no foundation for a 
proseeding under sestion 145 so far as the 
third party was eonserned and the whole of 
the proeeedings were without jurisdietion. 
To understand the meaning of thia it is 
nesessary to state the fasts, The proseeding 
was originally drawn up in respest of three 
persons, —two members of tho first party and 
one person who is the sesond party. The 
dispute sonserned а jalkar. Subsequently a 
number of other persons applied to be added 
as parties to the proseeding. They alleged 
that the jalkar wes theirs, they being an- 
sharer landlords. They alleged atthe same 
time that thers was no likelihood of a breash 
of the pense, The ease was transferred 
from the Magistrate who initiated the 
proseeding, and then the first two parties filed 
& sompromise mentioning that there was no 
longer a likelihood of a breach of the peace 
as between them. The Magistrate finally 
made an order in favour of the third party. 
We are told that there is, in fast, on the 
record no evidenee of any likelihood of a 
breach of the pease as between the first two 
parties; and that appears to be borne out by 
the statement of (tbe Magistrate in hia 
judgment that the first two parties had 
eombined against the third, The flaw in the 
proseeding appears to be this, that there is 
no evidenee of, and nothing in the рговевӣ: 
ings showing, the likelihood of a breash of 
the pease as between the third party and the 
first two parties or either of them. The 


third party had never been a party to the: 


dispute between the first two parties, on 
whish dispute proseedings were instituted, 
and, therefore, the order of the Magistrate 
must be set aside as being without jurisdis- 
tion. The sonsequential order ав to sosts 
must also be set aside вв п neeessary eon- 
sequenes of this order, 

Gnosz, J.—1 agree, 

І Order set aside, 
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LAHORE HIGH COURT. 
OniMINAL Raviston Petition No. 6 or 1921, 
May 6, 1921. 

Present:—-Mr, Justise Moti Sagar. 
ALI AHMAD —OConvioT— PETITIONER 
tersus 


EMPEROR- RESPONDENT, 
Penal Oode (Act XLV of 1860), s. 182—Report 
of assault and obstruction~-Subsequent withdrawal of 
repori— Section, whether applicable. 


Accused, & post peon, made a report to his 
superior officer that he had been beaten and 
obstructed in the discharge of his duties by a 
Patwari, During the course of inquiries he with- 
drew the report, saying that it was false. Upon 
this he was charged under seotion 182 of the Penal 
Code and convicted, Neither the original report nor 
the petition of withdrawal were on the record, but 
at his trial the accused stated that his report 
was absolutely true and that he had been induced 
by the Sub-Inspector of Police to withdraw it: 

Held, that section 182 of the Penal Code was 
not applicable in the absence of evidence that 
acoused gave information knowing itto be false, and 
that he was not bound to show that the information 
given was in fact true. Гр. 328, col. 1.] 


Petition, under seetions 435/439 of the Code 
of Orimins] Prosedure, for revision of an order 
of the Diatriet Magistrate, Montgomery, dated 
the 26th of Oetober 1920, sfirming that 
of a Magistrate, Seeond Olass, Okara, dated 
the 30th of September 1920, 

Sheikh Azim Ullah, for the Petitioner. 


JUDGMENT.—The petitioner is a post 
peon. Не is said to have made a report to 
his superior offieers to the effeat that he 
had been beaten, and obstrueted in the dis. 
eharge of his publis duties by one Laehhman 
Das, Patwari. The postal authorities appear 
to have made over this report to the Polise 
for enquiry. While enquiries were going on, 
the petitioner is said to have withdrawn this 
report and to have made an application stat- 
ing that the report was false and that he 
should be exeused for having madea false 
report, Upon this the petitioner was oharg- 
ed under sestion 182, Indian Penal Code, 
and was sentensed to pay a fine of Rs, 25 
by the trial Court. On appeal the District 
Magistrate has maintained the eonvietion. 
The petitioner has filed a revision to this 
Court, It is clear that on the present resord 
the eonvietion eannot be maintained. Neither 
the original report, whish the petitioner 
made to his superior authorities and whioh 
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has been treated ав а somplaint to the Polise 
in this ease, nor the application withdrawing 
this report are on the reaord and it is not 
at all clear how the learned District Magis- 
trate вате to the sonslnsion that the report 
whish the petitioner had originally made was 
false to his knowledge. In his statement 


before the trial Court the aosussd clearly. 
atated that his report was absolutely true . 


and that he had been indused to withdraw 
it by the Sub.Inspestor of Polioe on the 
ground that as he was'& stranger to, the 
place, he will not be able to find any wit- 
певзев` in support thereof, Under’ these: oir- 


eumsíanses I do not think that sestion 182. 


was at all applieable to the sase. It has 
been held in, Fateh Khan v. E mpress (1) that 

“it is: not sufficient -o.find for a sonvietion 
under ‘this sestion that the sesused parson 
has given information which. he did not 


belieye.to be true, buf it. is necessary. that it. 


should be found positively that he knew or 
believed the information to bs ‘false,’ 
There is no evidenoos in this oase that the 
aeensed gave the information knowing it to 
be false. The Distrist Magistrate and the 
Tabsildar before whom the ease was origi- 
nally pending have both found that there 
was a dispute between the assused and the 
Patwari, and this lends support to the боп. 
tention of the petitioner that he did not make 
an absolutely false report. The assused aan 
only be expected to shaw upon what fasts 
within his knowledge the information given 
was founded, but as again held in Fateh 
Khan v. Empress (1), he certainly is not 
bound to show that the information given 
was in faat true. 

The oase ів а petty one and I do not 
think any useful purpose will be served by 
sending it baak for plasing the written iv- 
formation and its subsequent withdrawal with 
the record of the trial, I set aside the oon. 
viotion &nd.order that the fine; if paid, be 
refunded to the aseused. 

5 Oon iction set aside, ` 


(1) 35 P. В. 1890 Cz. 
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CALCUITA HIGH COURT. 
OriminaL Revision No. 26 4 or 1921. 
May 10, 1921. 

Present :-– Mr. Justise Teunon and 

' Mr. Justice Suhrawardy. 
BENODE BEHARI BAGOHI-—AcovssD ` 
— PETITIONER 
versus 
О. W. T, HOOK-—OOMPLAINANT— 
Opposite Pastry, 

Calcutta Port Act (III of 1880 В, С.), ss, 83, 84— 
Adding to emisting stage in bed of river, whether an 
erection under s, 8à-—Accused, after conviction, orders 


ed to remove stage—Order, whether legal—Pro- 
cedure, 


Where a person adds to an existing stage, „Jetty, 
platform or bandh in the bed of the Hoogly ‘river, 
within the limits of the Port of Calcutta, such 
addition is an erection within the meaning of sec. 
tion 88 of the Calcutta Port Act р. 829, col. 1.] 


An accused who has been convicted under seo.. | 
tion 84 of the Calcutta Port Aot, for making an , 


erection in the bed of the Hoogly, cannot at the 
same time be directed to remove such erection within 
a specified time. The proper course in such a case 


is for the Port Commissioners to themselves remove ; 
the obstruction under the provisions of the first... 


elause to section 84, [p. 329, cols, 1& 2.] 
Rule. 


FAOTS appear from the judgment. 


Mr. В. Roy (with him Babu Monmotho . 


Nath Mukher;ee), for Petitioner.— The whole 
irouble has been due 
whioh my slient made to an already existing 
bandh. But І submit that the learned 
Magistrate has been wrong in convieting my 
client, as his alleged offenee does not some 


under the purview of the Calentta Port Aet, ` 
It. 

The. 

diresting the . 


The bandh-has not been erested by him, 
has been there for a very long time. 
learned Magisirate's order 


petitioner to remove the bandh is wrong. 


Refers to the first slause of section 84 of An у 


ILI of 1890 (B. O.). 


Babu Dasarathi- Sanyəl (with him Baba . 


to some addition ` 


Jnanendra Ohandra Guha), for the:Opposite ' 
Party,—I submit that the eovtention of the ' 
other side eannot be supported. How oan ^ 
one differentiate between the action of the ° 


petitioner and theoffenee laid down in the: 
Caloutta Port Aot? The addition ia nothing 
but an erestion or the fixing of-an erestion 
within the meaning of seetion 83, Caleuttà 
Port Aet. As regards the order for.the 
removal of the enoroask ment, I вопоеде that 
it is bad in law. 


Vel, ХП) 
GANDA BINGH t, YMPEROR. 


Mr: B. Roy, i in reply, sontended that there 
had been no encroachment whatsoever and no 
obstrastion to navigation, 


JUDGMENT, —In this esse the petitioner 
before us has -been oonvioted under вевііоп 
84 of the Caleutta Port Aot, III of 1890, 
and "eéntensed to pay a fine of 200 rupees. 


It appears that at а point in the Hoogly т 


river: ‘knowo as Hangman's Point, about six 
miles below Oaleutta, there has been found 
what is spoken of asa bandh or what might 
perhaps be more appropriately ealled a stage, 
jetty or platform. It is below the high 
water mark, extending into the bed of the 
. river for a distanoa of 8 feet and along the 
bank of the river for a distanse of 150 feet. 
lt is not suggested that for the making of 
this erestion the assent of the  Losal 
Government was first obtained and it is not 
disputed that the band in question is within 
the limits of the Port. The plea of the 
aeoused was simply a plea of not guilty. 
Bat he has adduced evidenee tə show that 
this jetty or platform was in existence for some 
12 or 13 years and all that he has done is to 
raise the height of it sometima in Bysaok last 
year, The Magistrate appears to ba of 
opinion that the whole of this stage. or 
platform ів the work of the aosused, inas- 
muoh as it appears to be new. But taking 
the assused's own defense the Magistrate 
has found him guilty of the offence of which 
he has been oonvisted, On behalf of the 
petitioner it has been ‘argued bafore us that 
merely to add to or raise the height of a 
pre. existing stage, jetty, platform ог bandh 
i» nof fo ‘make or erest or fix anerestion 
within the meaning of sestion 88. "We are 
unable to &ecede to this contention. The 
addition that has been made, on the oase of the 
defence, to the pre-éxisting"bándh:niu&t be iù 
itself regarded ав an erection and we must 
hold that the acoused has been properly oon- 
vieted and senteneed, | 
But the asoused has further been directed 
by the Magistrate to remove this eneroash- 
ment upon the bed of the river, that is, this 
stage or platform or bandh, as it has been 
ealléd, within a month from the date of the 
order, On behalf of the opposite party it is 
eonoeded that this order sannot be supported 
and that the proper aotion for the Commis 
sioners to take is to remove this ereetion 
under the provisions of the first elause to 
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seetion 84, We, therefore, set aside this * 
portion of the Magiatrate’s order and to that 
extent and to that extent only wé make this 
Rule absolute, 

Rule made absolute, 





LAHORE HIGH OOURT. 
Criminal Revision Petition No, 240 
or 1921, 
May 25, 1921. 
Present ; — Мт. Justice Moti Sagar. 
GANDA SINGH-—Convicr— PETITIONER 
versus 
EMPEROH-— RESPONDENT. : 
Criminal Procedure Code (Act V of 1898), s. 286 
(1)—Misjoinder of charges—Theft and assault com- 
mitted on different occasions, whether can be tried 
together—Irregulartty—Trial, whether vitiated, 


The accused carried by force on 18th August ' 
1920 two buffaloes grazing in a field. On 12th - 
September he assaulted the owner, while the latter . 
was returning to his village after having recovered 
one of the buffaloes from the possession of the 
accused, The accused was charged in one trial with ` 
offences under sections 892 and 328 of the Penal · 
Code: ‘ 

Held, that this was a misjoinder of charges which 
vitiated the trial, [p. 380, col. 2,] 

The real and substantial test for determining whe- 
ther several offences are connected together во as, 
to come under section 235, Criminal Procedure Code,, . 
depends upon whether they are so related to one - 
another in point of purpose, or as cause and effect 
or a8 principal and subsidiary acts as to constitute ` 
one continuous action. [p. 330, col. 2.1 à 

Emperor v. Sherufalli, 27 в. 138; 4 Bom. І. В, | 
930, followed. 

Where there is a misjoinder | it has the effect of ` 
vitiating the whole trial, and the defect will not 
be cured by the application of section 587, Criminal . 
Procedure Code, [p. 830, col, 1.] | 

Petition for Е under sestion 439 of 
the Criminal Proeedure Code, of an order 
of the Sessions Judge, Gujranwala, dated the | 
81st January 1:21, modifying that of a 
Magistrate, Firat Class, Gujranwala, dated the . 
4th January 1921. 

Mr. Dhanraj Shah, for the Pı titioner, 

Diwan  Khilanda Ват, R. S. Publis 
Proseeutor, for the Government Advooate, 
for the Respondent. . i 

“JUDGMENT,.—The petitionert: Gánda 


Singh was tried before Khan Ghulam Hasan 


$50 


GANGDA PINGH t, EMPEROR. 


Khan, Magistrate, First Class, Gujranwala, on 
two sharges, firstly, under seetion 392 of the 
Indian Penal Code for earrying away by forsee 
on 13th August 1920 two she-buffuloes 
belonging to the complainant, while grazing 
in the field, and sesondly, under seotion 323 
of the Indian Penal Code for committing an 
assault on the complainant on 12th September 
1920, while the latter was returning to bis vil- 
lageafter having resovered one of the buffaloes 
fromthe posseasion of the aeeused, The peti- 
tioner was eonviated by the Magistrate on each 
of these sharges and sentensed to опе year’s 
rigorous imprisonment insluding one month's 
solitary confinement on the first sharge and 
to a fine of Rs. 50 on the other. On appeal 
the learned Sessions Judge altered the son- 
vietion to one under restion 379, Indian Penal 
Code, and redueed the sentenea from one 
year to six months’ rigorous imprisonment, 
leaving the sentence of fine to stand, 


The petitioner has now eome up to this Court 
on the revision side, and the only point urged 
before me by the learned Counsel for the 
petitioner is that the trial was illegal on 
assount of misjoinder of ehnrges, and that 
tle sonvietion must in eonsequence be quashed, 
It is pointed ont that the offenses with which 
the accused was eharged at one trial were 
neither offences of the same kind under 
gestion 234, Oriminal Prosedure Code, nor 
did they arise out of the same transastion so 
as to fall within the purview of sub-sestion 
(1) of sestion 235 of the Criminal Prosedure 
Code. Now there aan be no manner of 
doubt'that if there has been a misjoinder, it 
will have the effeet of vitiating the whole 
trial, and ав laid down in the well known 
Privy Couneil case reported as Subrahmania 
Ayyar v. King Emperor (1), the defeot will not 
be sured by the applieation of seetion 537 of 
the Code of Criminal Prosedure. In the 
present ease aseording to the prosesution 
story there was certainly an offense eommit- 
ted on 13th August 1920, when the buffaloes 
were foreibly seized and - sarried away by the 
aesused, There was another offense som- 
mitted а month later when the aesused eom. 
mitted an assault upon the eomplainant. The 
ввепё ofoesurreneo in the two cases was 
different, and the. oseasions, on whieh the 


(1) 26 M, 61 11 M. 1, J. 288; 8 Bom. L. В, 640; 
28 L А. 267, Б б. W. N, 866; 2 Weir 271, 8 Sar, Р, 
`0, J. 160 (Р. 0). | 
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two offenses were sommitted, were different. 
The question is, ean the oseurrenses of the 
18th August and the 12th September be 
deseribed as parts of the same transaction Р 
Are they so sonnested together by sommunity 
of purpose and sontinuity of astion as to 
constitute one aetion ? In my opinion the 
answer to this question must neeessarily be 
in the negative, The offense under seation 
392, Indian Penal Code, was somplete as soon 
as the buffaloes were seized and carried 
away. Thesubsequent assault eommitted a 
month Jater was no part of, or subsidiary to, 
the offenee whish had already been sompleted. 
It has been held in Emperor v. Sherufallt (2) 
that the real and substantial test for deter- 
mining whether several offenses are sonneot- 
ed together so as to form the same transac- 
tion depends upon whetber they are во 
related to one another in point of purpose, or 
as вапве and effeet, or as prineipal and 
subsidiary aeta as to sonatitute one eontinuous 
astion. 

Judging by this test, I have little hesita- 
tion in finding that the present ease eannot be 
held to fall within the ssope of sub seetion (1) 
of seetion 235, Oriminal Prosedure Code. 
Bat it is unnesessary to disouss this matter 
апу further as the learned Government 
Advooste, who appears for the Crown, has 
admitted before me that the joinder of the 
two sharges in thia ense was illegal, 

I assordingly set aside the eonvistion and 
вепёепве and direct that the asansed be 
re-tried on sharges properly framed, 


Reiréal ordered, 


(2) 27 B, 185; 4 Bom. L, В. 930, 


Vel, LXI1) 
GIRISA CHANDRA ROY €, AEHAY KUMAR BARDAR, 


CALCUTTA HIGH COURT. 
ORiuINAL Revision No, 263 or 1921, 
May 11, 1921, 

Present: —Mr, Justise Teunon and 
Mr. Justise Suhrawardy. 

GIRISH OHANDRA ROY—Accosep 
— PETITIONER 
versus 
AKHAY KUMAR SARDAR-—OOMPLAINANT 


— Opposite Pasty. 

Penal Code (Act XLV of 1860), s. 428~Conjlicting 
claims to property in reapect of which alleged offence 
committed—No finding on the point—Conviction, whe» 
ther legal — Procedure. 


Where in a prosecution under section 426 of the 
Penal Code each of the contending parties olaims 
ownership of the property in respect of which the 
offence is alleged to have been committed, the con» 
viction of the accused, in the absence of a finding 
вв іо ownership, cannot be sustained, In such a саве 
it would be proper for the Trying Magistrate to hold 
that the acoused person was acting in the exercise 
of a bona fide claim of right. 


Rale. 

FAOTS appear from the judgment. 

Mr. OQ, Т, Moore (with him Babu Jites Ohandra 
Guha), for the Petitioner.— The petitioner had 
put forward a bona fide alaim of right. He 
admits that he had eut the son as he grew it 
on Lis own land, He says that he took lease 
of the land from Arun, who is the nephew and 
heir of Mukhada, the original proprietor of the 
laud, The learned Magistrate has not some 
to any finding as to who sowed the son. This 
ів а material point in the ваве The petition- 
er had filed a registered dosument in support 
of his title to the land, The learned Magis- 
trate has omitted to sonsider it at all, He 
elaims on а olear title. This is elearly а sase 
of a aivil nature. 

Babu Atulya Oharan Bose, for the Opposite 
Party.—I submit that my elient was in posses- 
sion of the land. He took settlement of it 
from one Suren Chowdhury, who got it from 
Mokhada, Itia not nesessary to find as to 
who aetually grew the son, It is suffisient 
for the Magistrate to find wrongful loss, which 
has been eaused to my elient by the astion 
of the petitioner. My alient had filed his 
kabuliyat showing his title to the land. There 
ів no bona fide alaim on the part of the peti- 
tioner. Under the siroumstansea the Rule 
should be dissharged, 

JUDGMENT,—The petitioner before us 
has been eonvieted of the offense punishable 
under sestion 426, Indian Penal Code, and 
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senteneed to рву а fine of 30 rupees, or in 
default to undergo rigorous imprisonment for 
one month, 

The offenae of whieh he has been sonvieted 
has referense to a crop of son grass growing 
on в oertain piece of land. It is not disputed 
that-this pareel of land belonged originally 
to one Mukhada, who is uow dead. The aom- 
plainant Akhay Sardar elaims this land on 
the strength of a settlement taken by him 
from one Suren Chowdhury, who again resta 
bis title upon an unregistered Lobuliyai said 
to have been exeeuted by Mukhada before her 
death. Оа the other hand the accused elaima 
the land on the strength of a purehase from 
one Arun Torafdar,who appears to be anephew 
and heir of Mukhada, The Trial Magistrate 
largely relied upon the possession by Akhay 
or at least the non possession by Arun of the 
dosuments of title. But in doing this it 
appears to us that he has overlooked tho evi. 
dense which goes to show that Akhay was 
also related to Mukhada and at one time 
lived in her house, There is no finding ty 
the Magistrate as to whieh of the sontending 
parties grew the son, and under all the eirenm. 
stanses we think that this is a sase in which 
itis unsafe to uphold the aonvietion and it 
would have been proper for the Trying Magis- 
trate to hold that the asansed person was 
acting in the exercise of a bona fide elaim of 
right. 

We, therefore, spt aside the eonvietion of, 
and the sentense imposed on, the petitioner 
and direot that the fine and the sum ordered 
to be paid by way of of ooste, if paid, be now 
refunded, 


Oonviction set aside. 


LAHORE HIGH OOURT, 
Osmin n Revision Perition No, 1778 
. or 1920, 

May 6, 1921. 

Present :—Mr, Justiae Martineau. 
GHULAM RASUL-—-Coxvior—PiTHTIONER 
versus 
EMPEROR—Raspowpenr, 

Penal Oode (Aot XLV of 1860), s. 100—Privatg 
defence, right of--Euidence that accused acted in 
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ewercise of right—Accused protesting imnocence— 
Ewidenee of exercise of right, whether can be ignored, 


. When there is evidence proving that a person 
accused of killing or injuring another acted in the 
exercise of the right of privat> defence, the Court 
ought not toignore that evidence and convict the 
acoused merely because the latter seb up a different 
defence and denied having committed the assault. 


* Petition, under seation 439 of the Code of 
Criminal Proaedare, for revision of an order 
of the Sessions Judge, Shahpur at Sargodha, 
dated the 23rd of Ostober 1920, modifying 
that of a Magistrate, First Classe, Shahpur, 
dated the 30th of September 1920. 


Mr, Mukand Lal Puri, for the Petitioner. 
Lala Tirath Ram, for the Government Advc- 
sate, for the Respondent. 


JUDGMENT.—The petitioner Ghulam 
Rasul has beén sonvieted of culpable homiside 
by oausing the death of Karam Din, The 
medieal evidence shows that the latter had 
received a blow on the head, which вапвей 
frasture of the skull. The oonvistion rests 
on the statement of Gallo, who says that 
Karam Din first strnok Karim (Gholam 
Rasul's brother) on the head witha kharak 
(а piese of жоса used in weaving), rendering 
him uneonsoious, and then struek Ghulam 
Rasul on the head, and that the latter 
thereupon strusk Karam Din on the head 
with a similar weapon. The  medieal 
evidence bears out the- faot that Karim and 
Ghulam Rasul .eash had an injury on the. 
head, besides minor injuries on the arm», 
and it appears to.me that Gullu's statement, 
on which the Courts below have relied in 
eonvisting the petitioner, entitles the latter 
to an aequittal on the ground that he acted 
in the exersise cf the right of private defence. 
Karam Din had struck two blows with the 
kharak, one on Karim's head and ore on 
Ghulam Rasul's head, and the latter bad 
good reason to apprehend that if he did 
not hit baek he or his brother might be 
killed or at least be seriously hurt, and in 
suoh eireumstanees bis right extended, under 
gestion 100 of Ње Irdian Penal Ocdé, to 
the voluntary oausing of death of Karam 
Din, 

The learned Sessions Judge is of opinion 
that because Ghulam Rasul did not admit 
having strusk Karam Din, the argument 
that he sated in self defenee or under pro- 
voontion cannot} be entertained, but this is 
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not a correct view of the law. It is no doubt 
supported by the head-note in Queen. Empress 
v. Timmal (1), but that bead-note is wrong 
and, as was pointed out in Yusuf Husain v. 
Emperor (2), goes eonsiderably beyond any- 
thing that was desided in the ease itself. 
When there is evidenee proving that a person 
aeeused of killing or injuring another aoted 
in the exercise of the right of private.defence, 
the Oourt may notignore that evidenee and 
sonviot the  aesnsed merely besause tha 
latter set пра different defense and denied. 
having eommited ће assault. ; 

l.aesordingly assept this application, set: 
aside.the sonvistion of, and sentence passed 
on, the petitioner, and acquit him. 


Oonvr ction set aside, 


(1) 21 А, 122; A. W.N. (1898) 208; 9 Ind. Dec. 
(м, s.) 757. р 7 
(2) 44 Ind. Cas. 676; 40 А. 294; 16 A. І, J. 16) 

19 Ог. І. J. $71. 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. - 
OrimiNaL Reviston No. 224 оғ 1920, 
December 6, 1920, 
Pre ent: —Mr, Hallifax, A. J. O. 
UDERAM AND OTHEES— ÀPPLIOAN td 
VETSUS 


EMPEROR--OrronTr PARTY. 
Public Gambling Act (III of 1867), ss 8, 4, 
conviction under—Accused not “found” in house at 
time of Police ratd—Conviction, legality of. 


In order to substantiate a conviction under 
section 4 of the Gambling Act, it is sufficient if 
the accused persons were seen on the premises on 
the entry of the Police in the course of a lawful 
search, though most of them managed to evade 
arrest at the moment, [р. 384, col, 1.] 

Criminal revision against an order passed 
by an Extra Assistant Commissioner and 
Magistiate, First Olass, Nagpur, dated the 
31st July 1920. 

Mr. GQ. В. Pradhan, tor the Applicant. 

The Hon'ble. Mr. G. P. Dick, Standing 
Counsel, for the Crown, 
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JODGMENT,—Uderam Koshti has been 
found guilty of an offence punishable under 
section 8 of the Gambling Aet and alao, 
along with seventeen others, of an offence 
punishable under sestion 4 of the same Ast, 
.Uderam has applied for revision of both 
eonviations, and five of the others have simi- 
larly applied in reapest of the oconviationa 
reaorded against them, The first point they 
.raise is that the two witnesses of the search 
were not "respeotable inhabitants of the 
losality," and, therefore, the searoh itself was 
illegal. No aspersions are apparently east 
on their respeotability or impartiality. It is 

merely suggested that they are not “inhabit- 
ants of the losality.” Tha distanees of their 
homes from Uderam’s house do noi appear 
on the resord, and apparently nothing was 
said about this in orosa-examination. The 


learned Pleader forthe applioanta was in-- 


strusted to say that one of them lived about а 
mile away and the other about three-quarters 
ofa mils, lam certainly not prepared to say 
that these distanoes would disqualify them 
from witnessing a search under sestion:103 
(1) of the Criminal Prosedure Code, but the 
learned Standing OCounsel' instructions are 
that the distanees are actually two furlongs and 
two furlonga and a half, and these distances 
have been assepted as sorrest’ by the learned 
Pleader for the applisants, I cannot then. hold 
otherwise than that the two witnesses were 
residents of the losality in whieh Uderam 
resides, The matter ie, however, of no impor- 
tanos whatever, au no relianoe has to be placed 
on the presumption arising only when a lawfal 
and proper searah із made, There is the 
deposition of one of the playera and also of 
the Poliae Officers and witnesses who looked 
through the araok in the door before entering, 
and saw the gambling going on, 

For all the applioanta exsept Uderam 
and Tikaram it is furtber urged that they 
were not “found” on the premises raided, 
within the meaning of section 4 of the Aot. 
When the Poliee entered the house, after 
having observed the proceedings for some 
time through а erask in the door, all the 
lights were extinguished and the whole srowd 
present escaped through the baok door, with 
the exception of Uderam, Tikaram and one 
other, The other восцвеї were all arrested 
the following day. It is urged that, therefore, 
they sannot be said to have been "found" on 
the promises,as the word "found" in seotion 4 
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of the Aot means "arrested," This propo.i- 
tion does find support in the judgment 
of Mr. Justioe Roe in Fazal Ahmad v. 
Empress (1). He saya: "L am of opinion 
that under seotions 4 and 6, the aesused must 
actually be found ід the house when the 
search is made. The Ast nowhere makes the 
act of gambling even ina sommon gaming 
house itself an offence; the offence is being 
found there when the house is lawfully search- 
ed. lf it were olearly proved, or admitted, 
that an accused person had been gambling 
constantly, or up to the very moment of the 
entry by the Poliae, I do поё see under what 
seotion he could be aonviated, if he sueseeded 
in effecting his eseape before the Poliee 
effected their entry.” Speaking with all 
respeot, Iam bound to say that this seems to 
me to plase on the word. "fonnd" two bur- 
dens whioh it sannot possibly bear, It is 
interpreted to mean‘ found in the course ofa 
lawful ssearsh undera warrant issued under 
seation 5 of the Gambling Aot" and also 
“found after the entry of the Police in suoh a 
search.” Sestion 4 of the Aet in the elearest 
terms makes it an offence to be found gaming 
or for the purpose of gaming ina sommon 
gaming house at any tims whatscever. There 
is no mention of any searoh in that or any 
earlier seetion of the: Ast. The first such 
mention is in sestion 5, whioh lays down the 
prosedure to be followed inthe issue of a 
warrant and the:making of a searoh., Seotion 
6 then provides a speeial rule of evidense 
applisable only in oases where the entry or 


: search is made under the provisions of sestion 


5, but it does not abrogate the ordinary rulga 
of evidense ‘or qualify in any way the offeriea 
mentioned in Beotion 4, ` 

The use of the word “found” ів oórtainly 
unusual, An offense of this kind is usually 
defined as the offense of being ina aertain 
place, not of being found there. It is not im- 
probable that the framera of the Aet had in 
view only oases arising out of raids by : the 
Polise, because в dase of any other kind waa 
never likely to be brought forward, As far 
as I am aware, such a саве never has vsoúrred., 
But they used the word "found" by itself, 
without adding to it апу sueh words as “by 
the offiser making a searsh,” or “ona senrah 
made under the provisions ‘of this Act”, and 
that word must be understood in its ordinary 


(1) 35 P, R, 1894 Cx, 
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everyday sense, If it were ever satisfactorily 
proved that a person had been “found” gam- 
ing in a common gaming house by а number of 
private persons, І cannot see that his eonvie- 
tion under sestion 4 of the Ast would 
be improper, even though the Police 
or other authorities knew nothing about 
it at the time and he was not arrested 
till some weeks later, It is probable, however, 
that sueh a oase has never oesurred and still 
more probable that it never will овоо’, In 
this particular ease, however, the eonvietions 
would be perfeetly sound even if we aosept 
Mr. Justiee Hoe's limite to the meaning of 
the word "found", as all the assused persons 
were Seen on the premises on the entry of the 
Poliee in the sourse of a lawful seareb,though 
most of them managed to evade arrast at the 
moment. For all these reasons I rejeot all 
the seven applications for revision. 
Applications rejected, 





CALCUTTA HIGH COURT. 
CruunaL Reresenoz No. 50 or 1920, 
November 22, 1920. 

Present :—Mr, Justice Teunon and 
Mr. Justieo Pearson. 

EMPEROR-—PxosxzQUTOR 
versus 
NAZIR ALI BEG-——-Acovsxp. 
Sessions trial—~Hapresston of opinion by one of the 
Jurors before conclusion of defence and summing up, 
effect of —De novo trial. 


In & Sessions trial, after the conclusion of the 
evidence and after the conclusion of the address 
of the Public Prosecutor and before the defence 
had been heard in full and before the Sessions 
Judge had summed up the case to the Jury, one 
of the Jurors, in а room occupied by the olerks 
of Pleaders, in answer to some questions put to 
him, made a fairly distinct intimation that he had 
formed the opinion thatthe accused was guilty of 
the charge against him : 

Held, that, in the ciroumstances of this case, 

, there should be a fresh trial before a fresh Jury. 


Criminal referenee made by the Sessions 
Judge, Jessore, dated the 26th July 1920. 

Mr. К. №. Chaudhurt and Babu Satindra 
Nath Mukher,ece, for the Aecused. 

Babu Surendra Nath Guha, Junior Govern- 
ment Pleader, for the Orown. 
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JUDGMENT —This oase somes before us 
on a referenee made by thelearned Sessions 
Judge of Jessore under the provisions of 
sestion 307 of the Code of Criminal Prose: 
dure, The aacused in the ease is one Nazir 
Ali Beg, and the charge against him was that 
on the 13th May 1919 he sommitted murder 
by eausing the death of one Ahmed Shaikh, 

‘We have read or had read to us the learned 
Judge's letter of reference and also the 
Judge’s ahargo to the Jury, and it is вопвейёӣ 
on both sides that the learned Sessions Judge's 
charge very fairly represents the evidenee 
that was adduced in the ense, We do not 
wish to go into the merits of the sase, beyond 
saying that having regard to the charge, the 
letter of referenes and what has been stated 
by the Counsel and Vakil appearing on sither 
side, we oannot say that there is not in 
this sasa evidence fit for the sonsideration of 
a Jury, We do not go further into the merits, 
because we are of opinion that by reason 
of an incident whieh osseurred on the 23rd 
July, the day before the sonalusion of the 
trial, this oase should Бе ` remanded for a 
fresh trial before а fresh Jury. 1% appears 
that on the 28rd July, after the eonelusion of 
the evidence and after the sonelusion of the 
address of the Publie Prosesutor and before 
the defence had been heard in full and before 
the learned Sessions Judge had summed up 
the ense to the Jury, oneof the Jnrors, в 
gentleman of the name of Durbesh, in a room 
oesupied by the slerks of the Pleaders of 
that distriot, in answer to some questions put 
to him, made a fairly distinet intimation 
that he had formed the opinion that the 
aesused was guilty of the charge against him, 
The result of this was that on the following 
day both the Publio Prosesutor and the 
learned Pleader for the defense represented to 
the Judge that Durbesh had thereby presluded 
himself from continuing as a Juror in the 
ease and they applied to the Judge that 
there should be a de novo trial before а fresh 
Jury. Without seeking to lay down any 
general rule, we are of opinion that in the 
siroumstances of this particular sase if he 
had taken the course suggested by both sides, 
ihe learned Sessions Judge would have been 
very well advised. 

We are, therefore, of opinion that there ia 
no sourse open to us but to set aside the 
verdiot of the Jury and to remand the ease in 
order that there should be а fregh trial befor 
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a fresh Jury. We further direst that the 
resord be returned to the learned Sessions 
Judge without delay, and we desire further to 
express the hope that he will proseed to take 
up this case as soon as possible after the 
arrival of the record, 


Order accordingly 


LAHORE HIGH COURT. 
ОвтмїнАһ Revision Petition No. 72 
or 1921, 
May 27, 1921. 

Present:—Mr, Justis& Moti Sagar. 
ABDUL GHANI AND ANOTBER—ÜONVIOPS— 
PETITIONERS 
versus 


EMPEROR —ResPoNDENT, 

Oriminal Procedure Code (Act У of 1898), зв, 15, 
850— Bench of Magistrates, trial by— Absence of one 
member of Bench during trial, effect of—S. 850, 
applicability of, to trials by Benches of Magistrates, 


The trial of an accused person by a Bench of 
Magistrates, one of whom did nob hear the entire 
evidence, is bad in law, and а conviction by such 
Bench cannot be sustained. 

Section 35) of the Criminal Procedure Code has 
no application to cases tried by Benches of Magis- 
trates, 

Petition, under seotion 439, Oriminal Pro- 
cedure Code, for revision of an order of the 
Distriat Magiatrate, Jhelum, dated the 23rd 
November 1920, modifying that of a Benoh of 
Honorary Magistrates, Segond Olass, Jhelum, 
dated the 3lst May 1920. 

Mr. Dhanraj Shah, for the Petitioners, 

JUDGMENT.—The two applioants, Abdul 
Gani and Imam Din, have been aonvioted of 
an offense under sestion 323 of the Indian 
Penal Code, The sole point for determination 
in this ease is whether the trial of the 
applicants was or was not bad in law, on the 
ground thatthe two Magistrates who decided 
the ease did not hear the entire evidence. It 
appears from the record that on the 17th 
May 1920 when some of the prosesntion 
evidense was reeorded, one of the Magistrates 
somposing the Beneh was not present, 
The rule of law is elear that only those 
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Magistrates ean decide a ease who hava 
heard the whole of the evidense and that 
seotion 350 of the Criminal Prosedure Code 
does not apply to cases tried by Benehes of 
Magistrates. See Hardwar Singh vw. Khega 
Оља (1), Damri Thakur v. Bhowant Sahoo 
(2), Queen- Empress v. Basappa (8), Subramanta 
Ayyar, In re (4) and Mathura v. Emperor (5). 
I ascordingly set aside the sonvietion and 
order that the fines, if realized, be refunded. 


Conviction set aside, 


(1) 20 О. 870; 10 Ind. Deo, (x. в.) 585, 

(2) 28 C. 194; 12 Ind, Dec. (м, s.) 129. 

(3) 18 M, 394; 2 Weir 17; 6Ind. Deo. (N. s.) 
623. 

(4) 29 Ind, Cas, 329; 38 М. 304; 16 Cr. L. J. 
489, 


(Б) 48 Ind. Cas, 344; 41 A. 116; 16А. I. J. 884; 
19 Cr. L, J, 1004, 


CALOUTTA HIGH COURT. 
СОвмміхаг, Revision No 334 or 1921, 
May 20, 1971. 

Present :— Mr. Justise Теппоп and 

Mr. Justiee Subrawardy, 
AJIT SHAIKH-—DEFENDANI— 
PETITIONER 
versus 
JAMATULLA TARAFDAR-—ÜOMPLAINANT 
—Opposits Party, 

Criminal Procedure Code (Act V of 1898), ss. 188, 
188—Conditional order for removal of obstruction — 
Matter thereafter referred to Jury of three persons— 
Reference, validity of—Arbitration, reference to, whether 
permissible, 


Where after a Magistrate makes a conditional 
order under section 188 of the Criminal Procedure 
Code for the removal of an obstruction, he acts 
improperly in referring the matter, on the applica- 
tion of the parties, to a Jury of three, instead 
of a Jury of five persons, and his order, based 
upon the report submitted by a majority of those 
ai cannot be regarded as a good order [p. 830, ool. 
2. 

It is not permissible to refer to arbitration 
the ‘subject-matter of a proceeding under Chapter 
X of the Criminal Procedure Code in respect of 
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& publio nuisance in which publio interests are 
involved, [p. 886, col. 2.] 

Revision. 

FAOTS appear from the judgment. 

Babu Manmatha Nath Mukheriee, for the 
* Petitióner.—In aesordanee with the provisions 
‘of sestion 135, Criminal Provedure Code, 
a Jury consisting of five persons were 
appointed. One of these gentlemen never 
acted. So а fresh Jury of three persons 
was empowered on the application of both 
parties, In that application they are 
referred to as arbitrators. The learned 
Magistrate’s order, based on a report of 
a majority of these three Jurors, eannot be 
supported in law. ‘If it ів ` eontended 
that they are not to he treated as Jurors 
but as arbitrators, 1 beg to submit that 
guoh а prosedure is unknown to the 
Oriminal Prosedure Code. Во the Rule must 
be made absolute. А 
for 


Babu Atulya Oharan Bose, the 
Opposite Party. —The petition was for 
appointment. of arbitrators and not 
for the appointment of a Jury. The parties 


are not entitled to resile from their position 
now. Seetion 141 of the Criminal Prosedure 
Code is applicable to the faets and siroum- 
stances of this oase.  Hefera to Kishori Lal 
Panurt v. Emperor (1). The word ‘arbi- 
trator’ is mentioned here. The parties are 
bound by ‘their owr applieation. 

Babu Manmatha Nath Mukherjee; in reply.— 
There is no provision in the Criminal Proeedure 
Code for arbitrators to deeide eases under 
sestion 133, Criminal Prosedure: Code. 

JUDGMENT.— In this ease it appears 
that on the 8rd January 1921, the Sub. 
Divisional Magistrate’ of Howrah made 


a sonditiotial order under- sestion 133, 
Criminal Prosedure Code,  ,direoting 
‘the removal of a certain ‘wall ^as 


-an obstruetion to a certain publio path. On 
‘the application of the person against whom 
the order was made a Jury was ‘appointed 
‘on: the 18th January 1921, under the 
.provisions of sestion 135 of the Qode, OF 
the ‘five Jurors one, it appears, never aoted, 
‘with the result that the report made by the 
other fonr on the 12th February 1921 
'eonld not be acted проп. Thereafter, 
apparently on an application made by both 


(1) 4 Iud, Cas. 72; 18 О. W. N. 867; 10 0n L. J, 
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parties, the ease -was referred to'a 
fresh Jury consisting of three persons only. 
In the application to whioh we have just 
referred these three persons are spoken of ag 
arbitrators, but in the appointment order 
and in the subsequent orders referring to 
them the Magistrate treats them as Jurors. 
If they are to be regarded as Jurors, it 
is obvious that in referring this matter 
to a Jury of three instead of to a Jury of 
five persons the Magistrata has acted 
improperly and his order, based upon the 
report submitted by a majority of those 
three, cannot be regarded вв a good order. If 
they are to be regarded as arbitrators, then 
it would seem that in this Chapter re publie 
nuisanees in which publio interests are 
involved there is no provision for referense 
to arbitration, The order is next sought 
to be supported by reference to the provi- 
sions of sestion 141 of the OCode, But it 
does not appear to us that the conditions 
whieh would enable the Magistrate to make 
sush order as he may think fit have been 
fulfilled. 

On the whole we are of opinion that the 
order -made by the Magistrate on the 3rd 
Marsh must be set aside. We aecordingly 
set aside this ordér and direst that the 


-proeeedings be re-opened at the point reashed 
төп: е 15th of February 1921 and thereafter 


heard and disposed ‘of in-assordanse with 
law. This -further enquiry ог re-trial will 
‘take plase in the Court ofa Magistrate of 
the First Class other than the Magistrate in 
whose Court the order now set aside was 
made, such other Magistrate to be nominated 
by the District Magistrate of Howrah.- 


Re.-trial ordered, | 
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Szcoxp Огу Appears Noe. 614 то 5€0 ann 
562 то 564 or 1919 and #17 to 825 of 1919, 
Oatober 15,1920, 

Preeent:—Sir Jobn Wallis, Kr., Chief 
Justiae, and Mr, Justise Sadasiva Aiyar. 
Тнк MIDNAPORE ZEMINDARY Co., 
LIMITED, THROUGH 1TS AUTHORISED MANAGER 
P. Ү, SUBRAMANTA AIYAR— 
DerENDANT—À PPELLANT 
versus 
MUTHAPPUDAYAN, xINOR, THROUGH 
HIB MOTHER AND NEXT FRIEND MUTHAYEEH, 
AND OTHERS— PLAINTIFFE— RESPONDENTS, 

Madras Estates Land Act (Т of 1908), ss. 112, 146 
—Landlord and tenant—Landlord, right of, to levy 
additional rent for second crop—Custom or contract 


—Burden of proof —" Defaulter", meaning of —Right to 
sue under s, 112, 


The landlord of a Zemindari is, prima facie, 
entitled to claim additional rent for a second crop 
raised on wot lands with the help of water from 
an irrigation source belonging to the Zemindari, 
provided it isnot against any established custom 
of the estate or express or ‘implied contract be. 
tween the parties ; the burden of proving that there 
is auch an established usage or implied or express 
contract lies upon the tenant. Гр, 337, col. 2.] 

The term “defaulter” in the Madras Estates Land 
Act denotes that person only who is the registered 
pattadar, or heir of the registered pattadar, or the 
person whom the landlord has become bound to 
recognise by reason of the provisions of section 146 
of the Act, and ibis such defaulter alone who is 
entitled to bring a suit under section 112 of the 
Act for setting aside attachments, [p. 889, col. 1.1 


Sesond appeals against the deorees of the 
District Court, Madara, preferred sgainat 
those . of ihe Special Deputy Colleator, 
Madura, 

These second appeals same on for hearing 
on the 6th and 9th February 1920 before 
Sadaaiva Aiyar and Spenaer, JJ, 


FAOTS appear from the judgment. 

Mr. T, B. Venkatarama Sastri, for the 
Appellant.— The landlord is entitled to levy 
penal aseesement for the tenante’ raising a 
eeecond orop. The landlord's water has been 
used, Vaythinatha Sasirial v. Sarat Pandither 
(1), Thoyammal v. Мана (2) and Venkata 
Hao v, Vaithilinga Udeycn (8). He has 
eharged half the normal rate. The right 
holds good until the tenant is able to prove 
а ueage or oontraet to the contrary, The 

(1) 8 M. 116; 1 Ind. Рес, (x, s.) 688. 

(2) 10 M, 282; 8 Ind. Dec. (x. в,) 950. 

(3) 12 М.І. J. 22. 


22 


onus is on the tenants. The lower Court has 
wrongly thrown the burden on the defendant. 

Mr. M. D, Devadoss, for the Respondents, 
—The landlord was not entitled to the penal 
assessment. There is only evidence of extra 
levy in tbe sage of bete], 


JUDGMENT, 


SADASIVA Atvar, J.—One question is somraon 
to all tbese cases, namely, whether the de- 
fendant company, tke proprietor of the Kanni- 
vadi Zemindari, is entitled in the pattas 
issued to its tenants to insert a term whieh 
makes the tenants liable to pay what is oalled 
in the pattus “penal assessment" for а 
second охор raised on wet lands with the help 
of water from an irrigation sourse belonging 
to the Zemindari. I may at ones state that 
suoh a vaguely worded obligation {о charge 
what ig ealled penal assessment withont 
mentioning the rate of assessment sharged 
ought not to be allowed to be ioserted*in the 
райна, Bat I take it that the landlord 
charged one-half of the usual wet rate of as. 
sessment for water taken for the sesond erop 
and a&ífashed the srops for the recovery of 
that amount along with the usual amount 
oharged as wet rate for a singlo orop. 


The question is whether the sompany 
is entitled to so sharge for the second 
crop. Having regard to the desisions in 
Vaythinatha Sastrial v, Sami Pandither (1), 
Thayammal v, Mutita (2) and Vankata Rao 
у, Vatthilinga Udayan (3) I think the landlord 
is prima fecte entitled to айат such an ad. 
ditional rent, provided it is nnt against any 
established oustom of the estate or expresa or 
implied contrast between the parties, І 
think it follows from the prineiples laid 
down in those gases that the barden of 
proving that there is such an established usage 
or implied or express contract lies upon the 
tenants, There is evidenae in these вавев to 
show that there was nosuch established usage 
or express or implied aontrast till abont 
Fasli 1252, вв I find thatthe Government, 
when it was in management of the Zemindari 
batween Faslis 1226 and 1252, aharged extra 
assessment for Kodaiorops in several of those 
Fashs, Kodai егор, ascording to Nelson’s 
Madura Distriot Manual, (see Glossary at the 
end of the book) means “extra егор of rice 
raised either before or after the principal 
or kalam.” 
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Aecording to Winslow’s Dietionary, Kodai- 
bhogam ( ‚) means "the arop grown 
in the hot season; the produse of sultivation 
in the hot Season," It is also admitted that 
for betel and other srops which вап be raised 
only with the use of an extra quantity of 
water, suoh exeess assessment has been levied 
and paid all along, even after Fasli 1252. 
The learned Distria Judge bas approashed 
this question of the right of the Zemindar 
from a wrong point of view, as he saysin 
paragraph 8 of his judgment (in the ease 
against whioh Seeond Appeal No, 514 of 1919 
has been bronght) as follows: “Ав the eustom 
of levying suoh arate is not established, though 
there is a gustom to levy extra for betel, eta., 
I think I must hold that the landlord had 
not the right to enter the elauge as to sesond 
erop in the patiah.” Thus he throws the 
burden of proving a custom to levy second вгор 
assessment on the landlord, though in the 
previcu: paragraph (7) the Judge admits 
that such а levy is à reasonable and proper 
demand on the туо, No doubt, if the 
defendant (зс) proves that to the knowledge 
of the landlord be has been raising seeond 
erops on his wet land for 50 or 60 years and 
has not been charged additional assessment, 
it may be some evidenoe that в usage has 
sprung up afterwards, after abont Fasli 1252, 
by which aueh extra assessment was not to be 
levied for sesond arop, though it may be levied 
for betel-and ets, erops. Even then it would 
not beevidense of a very strong oharaoter, 
as it is negative evidence. But still the 
Court might be entitled to consider it for 
arriving at its sonelusionon the question 
whether suoh a eustom not to eharge has 
been established. But ав I said, the Distriot 
Judge has not considered the evidense in that 
aspeot, He has assumed that it was for the 
defendant to establish that a custom to charge 
Besond crop assessment for paddy raised as 
& sesond arop, prevailed. I would, therefore, 
remand all these eases for a finding on the 
question whether by usage or implied contrast 
the landlord is sot entitled to charge extra 
assessment on а second erop of paddy raised 
with the Zemindsr's water by the tenant on 
the tenant’s wet holding, 

Then there are nine suits (out of whioh 
Sesond Appeals Nos, 817 to 825 have arisen), 
whiah were diamiased by the learned Distriot 
Judge on the ground that the plaintiffs in those 
puits were not registered pattedars and have 


not established that they are the heirs of 
the registered pattadars, 


As regards one of them, that is, the suit 
out of whish the Seaond Appeal No. 817 of 
1919 has arisen, the landholder states in the 


^ first paragraph of the written statement that 


the first plaintiff's father was the person 
who tock water from the defendant’s 
irrigation souree for his sesoud wet or Kadai 
crop. That first paragraph seems to assume 
that the first plaintiff's. father was the re. 
gistered patiadar. Though the landlord 
under seotion 146 of the Madras Estates 
Land Ast is not bound to recognise а trans- 
fer by tbe ast of the туо? or even in execution 
of a Civil Court's deeree or by the ast of 
a publie offiser exeroising statutory powers 
of sale. unless both the transferor and 
transferee give notios to him in writing or 
the dearee or order of the Qivil Court 
establishing the transfer or the sale oertifisate 
of а public officer evidencing that transfer is 
produeed, sofar as transfer to the heir from 
the registered paifadar by operation of law 
is concerned, there is nothing in the Aot 
whish absolves the Zomindar from the duty 
of resognising such а transferee as the ryot 
who. holds the land under the landlord in 
suosession to the deseased ryot, 


If, therefore, any tenant plaintiff in any of 
these suits contends that he isthe heir of 
the registered patiadar, the question whether 
he is suoh an heir ought to be gone into by 
the lower Appellate Oourt, and if that is 
established or admitted, the suit must be 
held to be competent, brought by в тоё 
entitled to be resognised as such for the 
purpose of proeeedings taken under the 
Estates Land Act, д | 


It has been aontended by Mr. Devadoss 
that the landlord has received rent in previous 
faslis from these plaintiff. The mere 
reosipt of rent due upon the holding from 
any person sannot bind the landlord to 
resognise that person as the "ryo?" holding 
under him, as that person might be merely 
the agent or servant of the ryot; unless the 
person paying the rent has been reeognised 
by the landlord as ryot by the asosptance of 
muchilika from him, he is not (though 
he olaims to be а transferee from the 
registered туой) entitled to bring a suit 
under seetion 112 of the Madras Estates Land 


Yol, LXII] 


INDIAN OASHS, 


339 


MIDNAPORE ZEMINDARY 00, LTD, €, MOTHAPPUDAYAN, 


Act for setting aside attashmoents as he sannot 
be a ‘defaulter’ under the Act, that is, a 
person who owes “rent” and who has made 
default.” А clear distinction is made in 
seations 101, 128, 129 and 131 between the 
person who is stristly the “defaulter” and 
those who, without being defaulters, may as 
mere  oultivators" or even or 
"sub.tenante" having interests in the holding, 
be entitled to pay the money due by the 
defaulter so as to protest their interests, 
On the anslogy of the desision in Sub- 
ramania Ohetly v. Mahalingaswamt Sivan 
(4) (though it was desided with 
referense to the ease of defaults of (Govern. 
ment revenue under Madras Aot II of 
1864), I hold that the expression “defaulter” 
in the Estates Land Ast denotes only the 
man who is the registered pattadar, or the 
heir of the registered pattadar or the person 
whom the landhclder has besome bound to 
recognise by reason of the provisions of 
sestion 146, With these observatione, these 
sases also are remanded for findings on the 
following points :— Whether the plaintiffs in 
these suits are registered paifadars, or heirs 
of the registered patiadars or persons whom 
the landholder is bound under sestion 146 to 
recognise as ryots of the holdings in question. 

Further evidenee may ba addused on both 
sides on the points on whieh the findings are 
required, "Time for submission of findings 
will be till the day of the re.opening of 
this Court after the summer vasation, The 
lower Appellate Court is expeoted not to 
apply for further time, ав a ва віео у long 
period has been allowed above for the sub- 
mission ofthe findings, Ten days will be 
allowed for filing objections. 

SPENCER, J.—1 agree. 





In somplianae with the order contained in 
the above judgment, the Distriet Judge of 
Madurs submitted the following 

FINDINGS :—The appeals corresponding 
to Second Appeals Nos. 514 to 516, 562 to 
564 of 1919 have been remitted for the 
submission of & finding on the following 


(4) 3 Ind. Cas, 024; 19 M, L. J. 627; 88 M. 41; 
‚1. T, 198. : 


Issue :— 

“Whether by usage or by implied contrast 
the) landlord is not entitled to 
charge extra assessment on a second 
erop of paddy raised with the 
Zemindar’s water by the tenant on 
the tenant’s wet holding.” The 
burden of proof is on tho туойа. 


2, Asobservedin the remand judgment’ 
there is evidenos in these eases to show that 
there was no suoh established usage or 
express or implied sontrast till about Fasli 
1252, as the Government, when it was in the 
management of the Zemindari between 
Faslis 1926 and 1252, charged extra 
assessment for Kodai erops in several 
of those азиз. The resi question 
for desision is whether a different usage 
has sprung up sinse then or whether 
there bas been any sontrast sinse then, It 
need hardly ba maid that evidenos of the 
ehange should be strong, Admittedly, there 
has been no express sontrast. The evidenee 
relating to the alleged usage or implied 
contrast is the same, viz. that of several 
witnessess who depose that for several years, 
from 10 to 60, a second paddy erop has 
been raised with Zemin water withont 
any assesament being demanded till Fasli 
1324, 

3. TIt is eommon ground that sometime 
after the management of the Government 
ceased, the Zemindar was in great monetary 
diffieulties, with the result that the Ziemindari 
changed hands. The eonsequense was that 
practically no maramat was done. When 
in November 1908 the Manager, Mr, P. V. 
Subramania Aiyar, took eharge of the 
ZFemindari after its purshase in 1908 by the 
present owner, he received in December 1908 
the petition Exhibit VI signed by plaintiff 
witness No. 7, plaintiff witness No. 13 and 
other ryots holding lands under the Kadirian- 
gulam Tank of Palaya Kannivadi, somplaining 
of the insuffisieney of the storage of water 
due to the silting up of the tank and of the 
sonsequent savi of eropa every year and ask. 
ing that the tank and the sluises might be re- 
paired, The manager then prepared the Exhi- 
bit IX estimate for repairs and effested repairs 
in 1910 and 1914. On the evidence it 
is elear that some prickly pear was removed, 
the bund was raised, the old siluiees were 
repaired and в Kalingula eonstrueted, with 
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the result that the storage oapaeiby of the 
tank has inereased во that, as stated by 
plaintiff witness No. 10, well water is not used 
for the first erop. The preeise extent of the 
inerease eannot on the evidense be stated, 
but even before the repair of the sluiees and 
the eonstruotion of the surplus weir in 1914, 
a petition was filed by Ramalingam Pillai, 
the father of tbe Ohatrapatti Karnam, 
plaintiff witness No. 16, complaining that his 
erops were damaged by submergenoe on as- 
count of the increased storage of water due to 
the tank repair and asking for a remission, 
No weight ean be attached to the oral evidence 
of plaintiff witness No, 16 thatthe tank holds 
the same quantity of water as before, Plaintiff 
witness No. 15 admita thatthe Sivangeriapatti 
paita lands whieh were not getting sub- 
merged beforethe marumat are now getting 
submerged, Hyen after the maramai of 
1910, some ryots inaluding plaintiff witness 
No. 7 complained as late as 27th July 1912, 
eomplaining of the silting up of the tank and 
the non-repair of the slaises (Exhibit VII). 
The manager himself is not able to state 
definitely the inoreass in the storage 
eapaoity. 


4, It&iseommon ground that віове about 
Fasli 1252 till Fasli 1324, sesond огор 
assessment has never been charged for paddy. 
Extra ascessment hae, however, been charged 
for  sugareane and  tobanso, "The real 
differenee between the parties is that whereas 
acsording to the yoís sesond erop has 
actually been гаіғей, according to the land- 
lord no seoond ercp has been raised; I cannot 
say that the oral evidence is at all helpful, as 
it is obviously exaggerated, The second 
paddy crop is a srop of about five months. 
Exhibit VI їз elear indisation that even the 
first orop was failing on account of the 
insvffiviensy of tank water, In fast, wells 
had been dug by almost allthe ryo/s for the 
purpoge of supplementing tank water for 
even the first erop. When an application for 
a Commission to issue to report on the 
existence of wells in the several holdings was 
made, it was admitted on behalf of the land. 
lord that there were wells, aa stated in the 
afidavit, except in one ense, The plaintiffs 
in the several cuits have their wells except 
the plaintiffs in Original Suits Nos, 15, 16, 19, 
29, 24, 29, 83, 35, 40, 43, 44 and 84 to 82 of 
1:17 corresponding іо Appcal Suits Nos, 156, 


157, 160, 168, 165, 170, 174, 176, 181, 184, 
185, 192 to 157 of 1918. There is thus 
prima facie satisfastory proofto show that 
before the maramaé tank water was insoffioient 
for even the first orop, 


5. OF the witnesses examined by the 
plaintiffs, plaintiff witnesses Nos, 2,3, 4, 7 only 
are parties, plaintiff witness No. 8 was for some 
years colleating rents on behalf of the Zamin, 
plaintiff witness No, 14 has been the Village 
Munsif of Chatrapati for 10 years, plaintiff 
witness No. 15 has been the Karnam of Palaya 
Kannivadi for seven or eight years and 
plaintiff witness No, 16 із the Karnam of 
Chatrapati. 


6. Plaintiff witness No. 8 was sentensed to 
a fine of Re, 200 for misappropristing the 
renta of the Zemin; even he admits that a 
mesond erop used to be raised only by those 
who had wells, as they sould supplement the 
small quantity of tank water with their well 
water, Plaintiff witness No, 14 has not been 
recommended by the manager for Triune 
offiae and though he Bas been ordered by the 
manager to hand over charge immediately, 
he has nct done во. Relying оп this 
witness’s evidenss, it was urged that no 
cultivation ascount has been maintained on 
the ground that the teerva is fixed onee for 
all and that there is no remission for savt; 
but this is no reason why oultivation assounts 
should not have been maintained for the 
second отор, if in fast а second srop was 
raised with the help of tank water, Plaintiff 
witness No, 15, the acting Karnam of Palaya 
Kannivadi for the last seven or eight years, has 
deposed that second erop was raised only by 
those who had wells, Plaintiff witness No. 16 
is evidently not in good terms with the mana- 
ger who got him suspended; and he is helping 
the ryots in their litigation. In his examination- 
in-ebief he has deposed that for the sesond 
erop tank water ів used till it is exhausted 
and that then well water is used; but in 
oross examination he has admitted that 
frequently there has been insufficiency of 
tank water for the first orop itself. 


As regards the witnesses examined in the 
lower Court it is enough to state that 
plaintiff witness No. 6 has oategorieally stated 
that no rycé raises в second orop under tank 
and that the use of well water for the second 
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erop has been mentioned by plaintiff witness 
No. 1 also. 

7. Plaintiff witness No. 7 sontrary to Hx- 
hibit VI, goes so far as to say that there was no 
savi of the first erop in any year, Aseording 
to plaintiff witness No. 9 savi was unheard of. 
It is impossible to ast on the evidense of such 
witnesses. Plaintiff witness No. 10 goes a step 
further and speaka of even a third огор, 
Plaintiff witness No. 11 has admitted that a 
8esond erop used to he raised as there were 
wells. Bat plaintiff witness No, 12, who 
deposes that all the ryofs used to raise sesond 
srop year after year with tank water and 
failing it, with well water, does not know of 
any complaint by the tenanta that their landa 
became savi and is eontradisted by plaintiff 
witnesses Nos, 3 and 4. Plaintiff witness No. 
13 had to admit that water sould not be 
stored in the tank which was out of order, 
with the result that wells had to be dug 
and well water used. 

8. The Karnama, defendant witnesses Nos 1 
and 2, of Ansipatti and Ohitreva, who were 
examined in December 1917, have deposed 
that no second aerop of paddy has been 
raised in their villages ; tc the same effest 
is the evidense of defendant witness No. 4, 
who has been the Zəmin Inspeetor for the 
Parapatti Division inelusive of Palayakan- 
nivadi for the last 1З years, Iassept this 
evidense as approximately aoourate so far 
as the raising of the sesond srop with 
Zamin water is oonaerned, 


In this state of the oral evidence, it is 
impossible to hold that a seeond erop was 
as а rule being raised prior to the maramat, 
though it may safely be inferred that а sesond 
охор was being oscasionally raised with 
ihe help of tank water as well as well 
water in seasons when there was sufficiency 
of tank water for the firat arop. There is 
thas no satisfastory evidense on whish the 
alleged usage or implied вопітаоё put forward 
by the ryots oan be inferred. І aesordiogly 
find that no usage or implied eontraet has 
been proved disentitling the landlord from 
charging extra assessment on a sesond осор 
of paddy raised with the Zemindar’s water 
by the tenants on their wet holdings, 

1, The appeals sorresponding to Sesond 
Appeals Nos 817 to 825 of 1919 have been 
remitted for submission of a finding on the 
issue: Whether the plaintiffs in this suit 


are registered patiadars or heirs of the 
registered patéadars or persons whom the 
Iandholder is bound under section 146 of 
the Madras Estates Land Aot to recognise as 
ryots of the holdings in question.” 

2. The burden of proof is on the ryots, 
The Vakil for the Zemindar bas, however, 
atated that the ryots in Second Appeals Nos. 
817 to 819 and in 823 are legal representatives 
of the registered pattadar, Proof has been ad. 
dueed only in Seaond Appeal No. 820 of 1919; 
and even in that oase the evidenee is quite 
insnffisient, Exhibits B series nre кевеірёв for 
rent eovering the period 1898 to 1918 in 
favour of plaintiff's witness No, 7 or his mother, 
plainitifi’s witness No. 1 being the son of the 
vendee from the registered paitadar, Ashaiya 
Goundan. As observed in the High Oourt 
judgment, however, the mere receipt of rent 
due upon the holding from any person sannot 
bind the Jandholder to resognise that person 
asthe ryot holding underhim. It is admitted 
that plaintiff's witness No.7 and his mother did 
not even onee obtain a раѓа from the Zemindar 
or give a muchiltka ; and there is по evidenee 
that his father did. Plaintiff's witness No. 7, 
no doubt, says that he putin а patta transfer 
petition and asked the manager as alao the 
Karnam to transfer the patic, and that they 
said that they would; but this is interested 
avidense whioh has reseived no sorroboration, 
and I am not prepared, therefore, to asaept it, 
In апу ease there is no evidence that the vendor 
sonsented to the transfer of the patta [Orr 
v. Hakkumarathi (5)]. The notice sontem- 
plated by sestion 146 of the Ast by both 
the transferor and the transferee was thus not 
given, I find that the plaintiffs in Sesond 
Appeals Nos. 817 to 819 and 823 are the heirs 
of the registered pattadars, and that the 
plaintiffs in Secord Appeals Noe, 820 to 822, 
824 and 825 are neither registered pattadars, 
nor heirs of the registered  paítadars nor 
persons whom thelandholder is bound under 
section 146 of the Madras Hatates Land Aot 
to resognise ав туой cf the holdingsin question, 





These sesond appeals aoming on for final 
hearing after the return of the findings of 
the lower Appellate Oourt upon the issues 
referred by this Oourt for trial, the Court 
(Sir John Wallis, Kt, O.J. and Sadasiya 
Aiyar, J.) delivered the following 


(5) 29 M, 83, 
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JUDGMENT,—We aesept the finding and 
allow Appeals Nos. 514 to 560 and 562 
‘to 564 of 1919, In Sesond Appeals Nos. 
514 to 556 of 1919, we dismiss the suits 
with eosts throughout, and in Sesond Appeals 
Мов, 557 to 560 and 562 to 564 of 1919, 
we modify the deoree of the lower Appellate 
‘Court, by restoring the elause in the original 
рана вв to second crop. 

The respondents to pay the appellants’ 
sonts, 


In Sesond Appeals Nos. 817 to 825 of 
1919, we dismiss the sesond appeals with 
costs, We allow a fee of Rs. 5.0.0 in eash 
of the 59 eases, f 
t М, 0, Р, 

Appsal Nos. 514 to 570 and 562 
to 564 allowed; 
Appeals Nos, 817 to 825 dismissed. 


LOWER BURMA CHIEF COURT. 
Civi, Revision No. 143 or 1919, 
^ June 4, 1920, | 
Present: —Mr. Justice Maung Kin, 
KYAUKSEM A—APPLICANT 
versus 
APARNA OHARAN-—HESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 4T— 
Jimecution of decree-—Order staying or refusing to 
stay emecution—Appeal, whether lies- Interpretation of 
Statutes— History of previous legislation, whether 
should be referred to. 


. Orders staying or refusing to stay execution of 
decrees—are orders determining questions relating 
to the execution of the decree within the meaning 
of section 47 of the Civil Procedure Code and are, 
therefore, appealable, [p. 848, col. 2.] 

The words of an enactment must be read in 
their natural meaning without reference to the 
previous law or the history of legislation previous 
to the passing of the enactment. |р. 344, col. 2.) 

Where tbe, natural meaning of the words is 
clear and indisputable,an intention to the соп. 
trary cannot be imputed to the Legislature by 
reason merely of the previous histoy of the enact- 
ments on the subject. [p. 848, col, 2, 

Revision of ап order of the District Judge, 
Hantbawaddy, setting aside an order 
paseed by the Towrsbip Judge, Kyauktan, 
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Mr. A. 0. Dhar (with him Mr, Fakharia) 
for the Applicant. 

Mr. Ray, for the Respondent, 

JUDGMENT.—The respondent applied 
for exeeution of his deeres for possession 
against the applicant. U 

In the meantime а suit had been filed by 
the applieant's husband in respeat of the 
same land against the respondent. 

On that ground exeontion of the respondent's 
deoree was stayed on the application of the 
applisant, 

On appeal to the Distriet Court the order 
staying exeoution was set aside. 

The present application is for revision, and 
it is made on the ground that the appeal to 
the Distriet Ооп was not sompetent 
on the grourd that sueh an order does not 
some within seetion 47 of the Civil Prosedure 
Code. . 

Counsel for the applisant relies on the 
ruling of Teanon and Beasheroft, JJ., 
of the Oaloutta High Court in Rajendra 
Kishore Ohoudury v. Mothura Mohan | Ohou. 
durg.(1), where, it was held that orders 
staying or refusing to stay өхввпііоп of a 
desree are not orders determining questions 
relating to the exeaution of the dearee 
within the meaning of sestion 47 of 
the Code and are, therefore, not appeal. 
able. e 

In the Code of 1882 the. relevant words 
in seotion 244 were “relating to the exe- 
опор, diseharge or satisfaction.’ There 
was a sonfliet of deoisions as to whether 
stay of exeeution would some within the 
gestion. An amending Act was passed in 
1888 adding the worda "or relating to the 
stay of exeeution thereof." These words 
are not now in the corresponding seetion 47 
of the present Code, The question is whether 
the omission bas made ару alteration in the 
law. 

Teunon, J., observed оп this:—“The 
omission now under sonsideration is not 
the omission of an explanation but the 
omission of ‘words deliberately inserted 
in the kody of the Jaw by an amending 


Aot. We are, therefore, constrained to 
hold that a ehange in the law was in. 
tended.” 


Braeheroft, J.u observed: “І agree that 
no appeal lies in this onse, though I do so 


(1) 65 Ind, Cas, 228; 25 О, W. N, 666, 
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with some hesitation. For, prima facie. the 
words in sestion 47 ‘all questions, ets,’ 
seem wide enough to «over a refusal to 
stay exesution which, after all, ie tanta- 
mount to а deeision that exesution may 
prooeed." The learned Judge then pro- 
eeeded to say that be held as he did, besause 
the deliberate omission in the present seetion 
47 of the words introdueed by the amending 
Aot of 1888 indisated that the Legislature 
intended ta shange the law. 

Iu 1911 Mookerjee and Caruduff, JJ. 
had held in Srinivas Prosad Singh v. Kesho 
Prosad Singh (9) that the expression “an 
order relating to the exeention of a deoree" 
is comprehensive enough to inelude an 
order relating to the stay of execution 
thereof. 

Mookerjee, J., observed:— Before the 
Code of 1882 was amended in 1858, it had 
been held in а series of desisions in this 
Oourt as also in the other High Courts 
that tho expression ‘an order relating to 
the exesution of a deeree! was comprehen- 
sive enough to inelnde an order relating 
to the stay of exeention thereof," Bight 
enses from Oalentts, Bombay, Allahabad 
and Madras High Courts ara here sited 
in support of the proposition, The learned 
Judge then went on to вау: — The contrary 
view, however, had been taken in Nihal 
Qhand v. Rameshart Dassee'83) and it was appa- 
rently with a view to nullify the effeet of the 
desision first mentioned that the Code was 
amended in 1888. It is fairly slear, there- 
fore, that the omission of the worda ‘or 
relating to the stay of execution thereof 
from the Code of 1903 does not indisate 
any departure from the poliey resognised 
in 1828.” Then the learned Judge went 
on to explain that this view was not in 
eonflist with the desision in Ramchandra 
v. Balmukund (4), where the reason given 
was thatthe order of refusal was made by & 
Court other than the Court exesuting the 
deeree and was, therefore, not within the 
saope of sestion 244 (old Oode), 

In my judgment the safest snd eorreot 
eanon of interpretation to follow is that 


(2) 12 Ind, Cas. 745; 14 О. L. J. 489 at р, 495. 

(8) 9 C. 214 120. L.R, 59; 7 Ind, Jur, 807; 5 
&home І, R, 86; 4 Ind, Dec. (х, s.) 794, 

(4) 29 В, 71; 6 Bom, І. R, 780. 
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whieh enjoins that the words of an өпаві- 
ment must be read in their natural mean- 
ing without referenee to the previous law 
or the history of legislation previous to 
the passing of the enastment. See Lord 
Hersahell, L. 0.’s judgment in Bank 
of England v. Vagliono (5), Beasheroft, J, 
admits that the words "relating to the 
exeoution, diseharge and satisfaction” are 
wide enoagh to include a refusal to stay 
exeention beeause that is tantamount to a 
desision that exeaution may proseed, Simi- 
larly, an order staying exesntion is tanta- 
mount to a desision that exesution may 
not proseed. This view is in agreement 
with that expressed in the eight oases 
eited by Mookerjee, J., in Srinivas Prosad 
Singh v. Kesho Prosad Singh (2) sited 
above. Mr, Justies Woodroffe in bis Oom- 
mentarios on the Civil Prosedure Code 
(2nd Edition, page 238) also assepts this 
view. Where the natural meaning of the words 
is во alear and indisputable, the intention to 
the sontrary eaunot be imputed to the 
Legislature by reason merely of the previous 
history of the enaetments on the subjest. 
The Legislature whieh passed the present 
Code might have sonsidered that the 
insertion of the words “or relating to 
the exesution thereof” was unnesessary and 
tautologous. 


I would, therefore, follow Srinivas Prosad 
Singh v. Kesko Prosad Singh (2) and, with 
great respeet, not the ruling iu Ra endra 
Kishore Ohoudury v. Mothura Mohan Ohou- 
dury (1). 

I, therefore, hold that the appeal to the 
Distriot Court waseompetent. This applioa- 
tion is dismissed with eosta. 

Application dismissed, 


(5) (1891) А, О. 107 at pp. 144, 145; 60 L.J. Q. 
B. 145; 64 L. Т, 368; 80 W. R. 657; 55 J, P. 676. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deore No. 835 or 
1919, 

August 6, 1990. 

Present :—Sir Asutosh Mookerjee, Kr., Acting 
Ohief Justice, and Justice Sir Ernest 
Fleteher, Кт, 


MAHENDRA NATH MONDAL ARD ANOTHER 


— PLAINTIFES— APPELLANTS 


versus 
Sheikh SHAMSUDUIN AND OTHERS— 


DEFENDANTS— RESPONDENT, 
Rwecutriv in possession of occupancy holding, 
decree for rent against, whether rent-decree—Suit 
against representative of estale—Court to look to 
substance and not merely to form of proceed- 
ing. 


An occupancy raiyat made a testamentary dis- 
position of his properties under which his widow 
was appointed executrix during the minority 
of his two sons. Probate was granted to the widow, 
but for some unexplained reasons it was not limited 
daring the minority of the sons. The widow took 
possession of the estate by virtue of her office as 
executrix. While ‘she was thus in occupation, 
default was made by her in the payment of rent 
due to the landlord. The result was that the land- 
lord brought a suit against her for rent and obtained 
a decree, in execution of which the occupancy 
holding was purchased by the plaintiffs: 

Held, (1) that the decree in the rent suit was rightly 
obtained against the executrix in possession of the 
estate and as the person sued was the representa- 
tive of the estate, the decree was operative against 
the estate and, therefore, the plaintiffs by their 
auction-purchase obtained a valid title to the holding 
and not merely the righi, title and interest of the 
exeoutrix; [р. 345, col. 2; p. 346, col, 1.] 

(2) that even if the executorship of the widow had 
closed by attainment of the majority of the two 
sons, as the sons allowed their mother to remain in 
possession as executrix, in other words, as they held 
her out to the landlord to be representative of the 
estate and as the landlord did not know that the 
executorship had closed, the decree obtained against 
the ек was operative against the estate. [р. 815, 
col, 2. 

It is incumbent upon the Court to look to the 
substance of a proceeding and not to confine ifs atten- 
tion to the mere form. [р 345, col. ?.] 


Appeal against a deeree of the Subordi- 
nate Judge, Second Court, Midnapur, dated 
the 23rd of December 1918, affirming that of 


the Munsif, Second Court at Tamlok, dated 
the 13th of August 1917, 

FAOTS appear from the judgment, 
Babu Biraj Mohan  Mosumdar 
him Babu Mohini Nuth Bose), for 
Appellnts.—! am a purehacer of the 
ocenpaney holding at the rent sale. The 
question is what passed a6 the rent sale, My 


(with 
the 
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submission is that the holding passed, 
and not merely the right, title and 


interest of Keshabi. 16 might be that in 
the desree Keshabi was поё expressly desarib- 
ed as the exeoatrix, but your Lordships will 
have to look to the substance and not mérely 
to the form of the proseedings. See Bijray 
Nopant у. Sreemutty Pura Sundary Dasee (1). 
When we look to the substanee of the pro- 
seedings, it is perfectly elear thot'in the rent 
suit Keshabi was sued asin possession of the 
estate of the testator by virtue of her office 
as executrix, "That being ко, the estate was 
fully represented in the rent suit and the ano- 
tion sale paesed the holding to the plaintiff, 

Babn Basunta Kumar Pose, for Babu Sht:a 
Prosanna Bhattacharjee, for the Respondents.— 
In the enit for rent and in the exeoution 
proceedings following Keshabi not having 
been proceeded against in her capacity as 
exesutrix, nothing sould pass by the «xeeu. 
tion sale beyond the right, title and interest 
of Kerhabi. Refers to Doorgadhur Biswas 
у. Нито Mohinee Dabee (2), Bijoy Sankar 
Stkdar v, Ra:endra Kumar Pasa (3), Jiban 
Krishna Roy v. Brojo Lal (4), Manurattan Nath 
v. Hari Nath Dos (b) and Proaash Chandra 
v. daharuddin Mondal (6), And as Keshabi 
had no personal interest in the oeeupaney 
holdirg, tbe plaintiff, by his auetion-purehate, 
acquired no title to it. 

Babu Biraj Mohan Mazumdar was not oalled 
upon to reply. 


JUDGMENT. 


Mooxursex, Acre. О, J, —' This is an appeal 
by the plaintiffs in a suit for recovery cf 
pestession of land, upon deolaration of title, 

The eubject-matter cf the litigation is an 
oacuransy holding which was held by ore 
Narayan Chand Maiti under two sets of land- 
lords, the Nandis and the Mitras, Maiti 
made в testamentary disposition of his pro. 


(1) 24 Ind. Cas. 296; 42 O, 56; 27 M. L, J. 93 
11. W. 865; 18 C. W. N. 1818; (1914) M. W.N. 
679; 10 M. L. T. 338; 12 A. L. J. 1185; 16 Bom. L. R. 
796; 20 О. L. J. 868; 41 I, А. 189 (P. 0.) 

(2) 1 Ind. Cas, 184; 18 О. W. N. 270. 

(3) 1 Ind. Cas, 589; 13 О, W, N. 746; 9 C. L.J, 
419. : 

(4) 30 О. 660; 5 Bom. L. В. 428; 7 C. W. N, 426; 
80 I. A. 81; 8 Sar. P. C. J. 444 (P. O.). 

(5) 1 C. L. J, 600. 

(6) 59 Ind, Cas, 49; 32 0, L, J, T 
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perties on the 15th Jane 1885 and died 
shortly afterwards. Ho left a widow Keshabi 
Debi, an adopted son Radha Krishna and a 
subsequently born son Harey Krishna. By 
the Will the testator dedicated all his prc- 
perties to the service of his family deity and 
appointed his adopted всп and his after-born 
son as shebatts, He further direated that 
Keshabi Debi would be the exeautrix during 
the minority of the two sons, Probafe was 
granted to her on the Ist Mareh 1866; but 
for some unexplained reasons, it was rot 
limited during the minority of the two sons. 
Keshübi Dobi took possession of the estate 
by virtue of her offise ss oexeautrix. While 
she was thus in osenpatiop, default was made 
by her in the payment of rent. to both seta 
i i The result was that in 1905 
the Nandi defendants instituted a suit against 
her, obtained a deeree for their share of the 
rent, and at а sale held in exesution thereof 
purehased the holding on the 2ist January 
1908. In 1908 the Mitra landlords beought-a 
suit for their share of the rent, obtaiaed ade. 
eree and put up the property to sale on the 18th 
September 1902, when it was purohased by 
the plaintiffs. It appeara that the plaintiffs, 
with a view to make thelr title absolutely 
seoure, subsequently obtained a settlement 
from the Nandi landlords on the 26th Mareh 
1918, The defendants claim under a deriva- 
tive title from the adopted son and the 
after-born son: and, the question in eontro- 
versy between the parties is ns to the legal 
effest of the two exeoution sales, . 

The Courts below have dismissed the suit 
on the ground that nothing passed by these 
sales, beyond the right, title and interest of 
the then defendant, namely, Keshabi Debi, 
and as she had no personal interest’ in the 
disputed property, the plaintiffs have aequir- 
ed no title to the osaupanoy holding, In our 
opinion this view oannot possibly be sus- 
tained, 


The defendants-respondenta have urged 


.that, apart from all other questions, it is 


plain that as Kechabi Debi was not exprecsly 
described as the oexeontrix, nothing could 
pass by the exeoution sales beyond her rizht, 
tile and interest. We are of opinion that 


there is no foundation for this eontention, It- 


is insumbent upon the Court to look to the 
subrtanee of the proceedings and rct to ecn- 
fine its attention to the mere form. In 
support of this view reference may be made 
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to the deaision of the Judicial Committee in 
Bijraj Nopant v. Sreemuthy Pura Sundari 
Dasee (1). In thatoase, an өхөопёог, who 
had a benefisial interest in the testator’s 
estate, joined with other benefieiaries in the 
sale and aonveyanoee of a part of the estate 
to bona fide purehasers for value The exe. 
outor did not purport fo sonvey in his 
eapasity as exeautor, but the decd stated 
that all tho estate, right and title of the 
vendors were conveyed. Lord Moulton: held 
that the deed sonveysd the whole title 
vested in the excoutor, and that it was not 
proper to іг Ёаг from the eonduatof the partieg 
and from indioatiors in the deed that the 
inention was only to eonvey the benefisial 
interest, sinos that inferense was eontrary to 
the terms of the sonveyanse, This privsipla 
is applicable, quite as mush to involuntary 
alienations as to voluntary conveyanees, We 
must sonsequently examine the nature and 
the scope of the rent euits and the exeoution 
proseedirgs which followed therenpon. 
There oau be no room for soniroversy 
that Keshabi Debi was sued as in posses. 
sion of the estate of the testator by virtue of 
her offias as exesutrix, After the death of 
her husband, she had been registered in thg 
office of the landlord as the representative of 
the estate: and, this was manifeatly the pro- 
per course to follow. But it has been argued 
that as the grant should have been made to 
her to continue only during the minority of 
the adopted son and the after.born son, we 
must assume that as soon as they attained 
majority, the grant besame inoperative in 
the eye of the law. The evidenoe, however, 
does not show the actual dates when the two 
sons respeetively attained majority. But it 
is plain from the fasta found by the Courts 
below that at the date of the institution of 
the two suits for rent in 1908 and 1909 
Keshabi Debi waa stiil in possession ag 
the executrix. The  erocutorship had nnt 
elosed, and even if it had elosed, the faot 
was nol known to the landlord, who had up 
to that tima rightly treated Keshabi Debi 
аа the representative of the estate, In these 
sircumstanees, we must hold that the deorees 
in the two rent suits were rightly obtained 
against the exeeutrix in possession of the 
estate. These desrees were obtained for 
sums whiah were payable out of thé indome 
of the estate by the representative to the 
landlord, The appellants baye 
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argued that, on these faots, the effeat of the 
sales was to pass the entire interest to the 
exeéntion.pursbasers. This view has been 
eontroverted on behalf of the respondents, 
who have relied on the desision of the Jadi- 
ois] Committee iu Jiban Roy Krishna v. Brojo 
Lal (4) and the judgments of this Court in 
Doorgadhur Biswas v. Huro Mohines Dabee 
(2), Bijoy Sankar Sikdar v. Rajendra Kumar 
Bose (3) and Provash Ohandra у. Jaharuddin 
Mondal (6), But these desisions are of no 
assistanee to the respondents. In the ease 
first mentioned, the deeree was obtained 
against a Hindu daughter who was in posses- 
sion of the estate of her father as a limited 
and qualified owner. It was held that the 
sum whioh was sought be resovered under 
the desree was а sum personally payable by 
her and that the result of the exesution of 
eneh а desree was not to affect prejudieially 
the position of the ultimate reversionary 
heir, In the other three eases mentioned, s 
question arose whether in their speoial sir. 
oeumstanses the principle of representation 
enuneiated in Jeo Lal Singh у. Gunga Pershad 
(7), and applied in Nitayi Pehari Saha v. 
Hari Govinda Saha (8), was applicable. No 
such question, however, arises in the osse 
before us, beeause it is plain beyond ооп. 
troversy that the person who was sued was 
the representative of the estate. The re- 
spondents arefurther in a position of sonsider- 
able diffisulty, besause it hae been found 
that even after attainment of majority, the 
two sons allowed their mother to remain in 
possession as the exesnutrix: in other worde, 
they'held her out to the landlord as the гер. 
resentative of the estate. In these sireum- 
stanees, the deerees oblained against Keshabi 
Debi were operative against the estate and a 
valid title in the disputed holdiag has vested 
in the appellants. 

The result is that this appeal is allowed, 
the deoree of the Subordinate Judge set aside 
and the suit deoreed with costs in all the 
Ocurts. 

FLETOHER, J.—I agree. 

Appeal allowed, 


(ту 10 С. 996 at p. 1007; 6 Ind. Deo, (xN. в.) 


M 26 O, 617; 18 Ind. Dec, (м, s.) 1083, 
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MADRAS HIGH COURT. 
Sgcoxp Огут. Аррват, ‘No. 724 of 1920, 
Desember I, 1920. 
Fresent:—Mr. Justice Sadasiva Aiyar 
and Mr. Justiee Coutts-Trotter. 


SUBBA AIYAR-——-PrAINTIFF— 
APPELLANT 
versus 
T. S. RKAMASWAMI AIYANGAR, 
Orrziciap Reoztvas, MADURA, 
AND ANOTHER— DEFENDANTS— RESPONDENTS, 
Provincial Insolvency Act (III of 1907), ss. 18, 
20 (e', 28—Application to be adjudged insolvent— 
Application transferred to Oficial Receiver for ad- 
judication and administration—Vesting order, absence 
of, affect of —Sale by Official Receiver, validity of. 


An application to be adjudged an insolvent was 
transferred by the District Judge tothe Official 
Receiver for adjudication and administration of 
the estate, but no separate order was passed vesting 
the property of the insolvent in the Official Receiver. 
In due course the Official Receiver passed an order 
of adjudication and sold a portion of the estate 
of the insolvent, Ina suit based on an assignment 
from the Official Receiver, it was contended that 
in the absence of а vesting order he was unable to 
effect a valid transfer : ; 

Held, that the order transferring the insolvent's ap- 
plication to the Official Receiver amounted to an order 
appointing him to do the acts which the Court was: 
empowered to do in the absence of a formal ap- 
pointment as Official Receiver qua Receiver under 
the Provincial Insolvency Act, and that, therefore, 
the sale by the Receiver of a portion of the in- 
solvent's estate wasa valid act under the orders 
of the Court. Гр. 847, col, 2.3 > 


Sesond appeal against the deeree of the 
District Court, Madura, in Appeal Suit 
No. 584 of 1918, preferred against the 
decree of the Temporary Sndordinate 
Judge, Madura, in Original Suit No. 30 of 
1917. . 


FACTS appear from the judgment. 

Messrs. T. E. Venkatarama Sasirt and Е. S. 
Sankara Aiyar, for the  Appellant.—The 
lower Court was wrong in holding that the 
assignment to the Offieial Reseiver was 
invalid besause there was no vesting order, 
The order transferring the insolveney peti. 
tion is tantamount to a vesting order under 
seetion 15 of the Provineial IÍnsolvénsy Aet; 
though he did not then adjudieate, the order 
would have the effect of vesting the property 
in the Official Reeeiver in the event of subse- 
quent adjudication by the Official Reseivor. 

Also as the Court sould appoint an agent 
under gestion 20 (e) or a Reseiver to sell 
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the property, the Offisial Reesiver’s aots are 
valid under the sestion, 

Mr. A. Krishnasawmy Aiyar, for the Ro. 
epondent, — There was no order of Court vest. 
ing the property in the Official Reseiver and 
while : во, the Offisial Heoeiver eannot make 
a valid transfer of the insolvent’s property. 

JUDGMENT.— The appellant in this sase 
bases his slaim on an assignment from the 
Offiaial Receiver of Tinnevelly, dated the 2nd 
Ostobar 1913. That assignment was made by 
the Offisial Ressiver purporting to aot in his 
capacity as Offiaial Reosiver in whom the 
estate of one Ramashandra Aiyar, an insolvent; 
vested. Ramachandra Aiyar Sled his petitiou 
in 1911 and it eame up before the Distriat 
Judge ou 3rd January. 1912, wheu he passed 
the following order: — "The petition is trans- 
ferred to the Official Roeaeiver for adjudica- 
tion and for the administration of the estate, 
Parties and  Pleaders dirested to appear 
before him on 10th Jannary 1912.” In due 
seourae on the 23rd January 1912 the 
Offiaial Reseiver passed an order of ad. 
judisation, but no separate order was passed 
by the Distrist Judge vesting the property 
in the Offisial Reseiver in asesordanse with 
the terms of seotion ! 8 of the Provinsial Insol. 
vensy Ast, It is, therefore, sontended, and 
has bean suessasfully sontended in the two 
Oour's below, that as the property never 
vested in the Offisial Receiver he was unable 
to effest a valid transfer to the appellant. 
It has been suggested to пз in argument that 
the order of the 3rd January of the Dietriot 
Judge. may be eonstrued as an order under 
sestion 18 of the Aot vesting the property 
in the Reseiver, basause it is said that 
though he did not then adjadieate he made 
an order whieh would have the effeot, in the 
event of the adjudication subsequently by 
the Official Rsasiver, of vesting the property 
in him. We are not prepared to say that 
that argament is unsound. But we think that 
the ease oan be desided on a mueh simpler and 
slear ground, 

By sestion 20 (a) of the Ast the Receiver 
is given power to sell all or any of the 
property of the insolvent and by seetion 20 
(e) "to employ a Pleader or other agent to 
take any  proosedings or do any business 
whish may be sanstioned by the Court." 
By sestion 23 "where no Reeeiver is appointed 
the Court shall have all the rights of, and 
may exereies all the powers sonferred on, а 
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Reosiver under this! Aet," Now assuming that 
the order of the 3rd January 19:9 did 
not amount to a valid order appointing the 
Reseiver and vesting the property in him, 
the result was that the powers of the Re- 
ceiver remained in the hands of the Court 
under sestion 23. One of the those powers 
was to appoint an agent under see. 
tion 20 (e) to do any business whieh is 
sanotioned by the Court, whieh under sub. 
seation (a) comprises the sale of the property 
of the insolvent. Therefore, it seems to us 
that the order of the 3rd Jannary at any 
rate amounted to this, namely, the appoint- 
mant of the Reosivor (who is certainly not less 
fit than any other person whom the Court 
might appoint) to do the авіѕ whish the 
Court was empowered to do in the absense 
of a formal appointment of an О ва] 
Reoeiver qua Reseiver under the Aet. We, 
therefore, think that the aetion of the Offisial 
Reseiver in selling this portion of the estate 
of the bankrupt to the appellant was a 
perfectly valid aet under the order of the 
Court 

This Court has had an ossasion before, in 
the ease of Muthusami Swamtar v, Samos 
Kandiar (1), to regret the defisiensy of the 
Aat which does not provide that, immediately 
upon adjudication, the estate shall vest in the 
Offisial Rseeiver and we note with regret that 
that omission has not been reatified in the 
Amendment Aet which has been passed, In 
that sase, the omission led to a serious mis. 
earriage of justies and we are glad that in 
this ease owing to the existense of the order 
of the 3rd January 1912 sueh a eonsequenee 
does not nesessarily follow. 

The ease will be remanded to the lower 
Court for disposal after dealing with the 
remaining issues in the ease. Costs will 
abide the result. The Court fee will be 
refunded, 

Oase remanded. 


(1) 59 Ind. Oas. 507; 39 M, L. J. 438; 12 L, W. 262; 
(1920) М, W. М, 687; 48 M, 869. 
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CALCUTTA HIGH COURT. 
APPEAL Fox ÁPPELLiTE Ескек No, 1112 
or 1917, 

'August 6, 1920. 

Present : — Sir Asutosh Mookerjee, 
Kr., Acting Chief Justice, and Justise 
Sir Ernest Fleteher, Кт, 
PROTAP ÓHANDRA GOPE AND orHERS 
—Derenpants Nos. 1, 2 ann 6 — 
APPELLANTS 
versus 
SARAT CHANDRA GANGOPADHYA— 


PLAINTIFF AND OTAERS— RESPONDENTA. 

Civil Procedure Code (Act V of 1908), s. 64, 
0. XXI, rr. 60, 68—Order under r. 62, effect of— 
Attachment, property released from—Subsequent 
assignment by claimant—-Suit to impeach order setting 
aside attachment—Assignee from claimant, whether 
necessary party—Hindu Гал ~ Joint property—Pre- 
sumption—Apparent and not real things disclosed, 
allegation of —Bwrden of proof—Rule of decision, 


The effect of an order under Order XXT, rule 66 
of the Civil Procedure Code, allowing a claim is 
to make it obligatory on the Court to release the 
property from attachment; but the order of release 
is only provisional and is liable to be set aside by 
» regular suit, Any transfer of the property by a 
claimant, therefore, though made after such an order, 
releasing the property from attachment, will 
be void under section 64 of the Code, if tke 
right to attach is subsequently established by а 
suit under Order XXI, rule 03, | p. 350, col. 2 p. 851, 
col. 1. 

а after the order of release and before the 
institution of a regular suit by the decree-holder 
to establish the right which he claims to the prop. 
erty comprised in the order, the successful claimant 
assigns the property, the assignee must take the 
risk of the decision in the regular suit: but in order 
that he may be bound by the result of the suit, he 
must be made а party thereto. [p. 852, col. 2.] 

The normal state of a Hindu family being one 
of jointness in mess, worship and estate, the pre- 
sumption is that all property acquired by orin the 
possession of a joint member is joint property. 
But as such presumption is founded on the fact of 
union, there can be no presumption where the 
disputed property stands inthe name of a поп. 
co-parcener, such as а son-in-law or a female 
member of the family. [p. 852, col. 2; p. 358, col. 1.] 

Where ina suit impeaching the validity of the 
order ina claim case, the plaintiff asserts that the 
apparent state of things is not the real state of 
things, the burden of proof lies upon him toprove this 
and although circumstances of suspicion might 
exist, the Cours should not decide upon mere 
suspicion but upon legal grounds established by 
evidence, [р. 953, cols. 1 & 2.) 

Appeal against the deeree of the Additional 
Subordinate Judge, Doss, dated the 
9nd cf April 1917, reversing the deeree of 
the Manaif, First Court at that plaoe, dated 


the 26th of June 1916, 


FACTS appear from the judgment. 

Babu Dwarkanaih Ohakravarty (with him 
Babus Prokas Ohandra Pakrast and Pramatha- 
nath Banerjee), for the the Appellanta.—The 
property in dispute was conveyed to the fifth 
defendant on tke 13th of Maroh 1910 by the 
admitted proprietors. The first two deferid- 
ants took a sonveyanee of the property from 
the fifth defendant onthe 7th January 1914; 
and the lease to the sixth defendant is dated 
the 19th January 1915, The plaintiff at. 
tached the property on the 8th Janusky 1914, 
and as a result of the order under Order XXI, 
rule 60, Civil Prceadure Code, the property 
was released from attashment on tbe 15th June 
1914 The present sait under Order XXI, 
rule 63, Civil Prosedure Code, was sommenced 
on the 8th Jure 1915, bnt the sixth* de- 
fendant, tbe Іевкее, was rot added as a party 
till the 29th of Febrnary 1916. 

My contention is that the lease granted to 
the sixth defendant on the 17th January 
19:5 sould not be affested by the attashment 
of the Sth January 1914. When the elaim 
wag allowed under Order XXI, rule 60, Civil 
Procedure Code, it was obligatory on the 
Ocurt to release the property from attachment. 
Thos at the time when the lease was 
granied to the sixth defendant,.there was 
no attashment subsisting and seetion 64 of 
the Code of Civil Proaedure had no operation, 
The fast that a suit was instituted únder 
Order XXI, rule 63, Civil Prooedure Code, to 
contest the o:der in the claim oase, sould not 
have the effeet of reviving the sttaehment, 
whieh was released by the operation of Order 
XXI, rule 60, Civil Prooedare Code. 

My sesord contention is that as against 
defendant No, 6, the soit ia barred by limi. 
talicn. The period of limitation is one year 
under Article 11 (1) of the Limitation Aot. 
The olaim eate was disposed of onthe 13:h June 
1914 and the defendant No. 6 was added as 
party only on the 29th February 1916, So 
that as regarda defendant No. 6 the suit must 
be deemed to have been instituted when he 
was во made a party. See ceotion 22 (1) of 
the Limitation Aot. 

Lastly, the lower Appellate Court's conelu- 
sions on the question of presumption and 
burden of proof are elearl]y errorneous. The 
presumption of jointoess only arises when 
the property is acquired by, or is in the 
possession of, а member of a Hindu joint 
family, There oan be no sush presumption 
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when the property stands in the name of one 
who is not а eo-pareener or who ia a female 
member of the family. Ses Dossee Monee 
Dossee v. Rim Ohand Mchur (1) and Narayana 
v, Krishna (2), Then as regards the burden 
of proof, the onus is clearly on the plaintiff to 
establish affirmatively that the deeision in 
the elaim oace was erroneous. It ia an ele- 
mentary rule of the Law of Evidenoe that the 
burden of proof lies on the party who would 
fail if no evidenee were given on either side. 
Then againthe plaintiff seeks to assert that 
the apparent state of things ів not the real 
state of thinge—that the conveyanos to the 
fifth defendant was really a benami affair. 
Under sueh oiroumsatanses, the burden of 
proof lies upon fhe person who asks the 
Court to believe that the apparent is not 
the real state of thinge, See Sreeman- 
chunder Dey vw. Gopaulchunder | Ohuckerbutty 
(3), Nawab Asimat Ali Khan v. Hurdwaree 
Mull (4) and Faez Buksh Ohowdhry vy. 
Fukeeroodeen Mahomed Ahassun Ohowdry (5). 


Babu Sarat Chandra Roy Ohowdhuri (with 
him Babu Sasadhur Roy), for the Respond- 
ente.—Although I must admit that the firat 
sontention of my learned friend has sonsider- 
‘able foree, I am bound to point out that in 
-the face of a respeetable body of judicial 
decisions which have affirmed a contrary view, 
the argument of my learned friend is no 
longer tanable. See Mahomed Warris v. 
Pitambur Sen (6), Bonomalt Rat v, Prosunno 
Narain Chowdhry (7),- Ram Ohandra Marwari 
v. Mudeshwar Singh (8), Lalu Muljt Thakur v, 
Kashi Bat (9), Pethu Aiyar у. Sankaranarayana 
Pillai (10), Gopal Prasad v, Kashinath (11), 


(1) 7 W. R. 249, 

(2) 8 M. 214; 8 Ind. Dec. (x. в.) 1 

(8) 11 M. I. А. 28; 7 W. В. P. C. 10, 1ш, Р. О. J. 
651; 2 Sar, Р, О. J. 216; 20 E. Б. 11. 

(4) 18 М, І. A. 395; 14 W, Е. Р. О, 13; 5 В.І. R 
P. С. 578; 2 Suth P. О, Ј, 843; 2 Sar, Р.О. Т 
571; 20 E. R. 690, 

(5) 14 M. I. А, 284; 9 B. L, В, 456; 2 аг, P. C. J, 
788; 2 Suth. P. О, J, 490; 20 E. R, 716. 

(6, 21 W, R. 485, 

(7) 28 О, 829; 12 Ind. UN p ү? 561. 

(8) 88 О, 1168; 100. W. 

(9) 10 B. 400; 6 Ind. Dec. us ys 55. 

(10) 88 Ind, Сав, 778; 40 M. 955; 82 M, L. J. 874; 
SE M, W. М. 284 5 L. W. 519; 21 M. L. Т. 


T) 52 Ind, Cas. £43; 42 A, 89; 17 A. І, J. 901. 


Sardhari Lal v. Ambika Pershad (19) and 
Jogendra Ohandra Boy v. Shyam Das (13), 

As regards the question of limitation, my 
submission is that in the siroumsatances of 
the case seotion 22 (2) of the Limitation 
Aot shonld be held applicable, for the lease to 
the defendant No. 6 was granted durirg the 
pendensy of a dispute as to whether the 
property was liable to attashment in satis- 
faction of a elaim of the plaintiff. See 
Krishnappa Ohetty v. Abdul Khader Saheb (14). 
In this view of the oasethe suit oannot be 
held to be barred by limitation as against 
defendant No. 6, 

Lastly, in the face of the olear finding of 
faot arrived at by the lower Appellate Court 
that the purshase in the name of the 
danghter.in Jaw was a benam? affair, my 
learned friend oan have no real grievanae 
in tbe matter of presumption and burden of 
proof. 

Babu Dwarkanath Ohakravarty replied, 

JUDGMENT. 

Mooxersen, Acre, C. J.—This is an appeal 
by the first, second and sixth defendants in a 
anit instituted under Order XXI, rule 63 of the 
Code of Civil Procedure, The suit was dia- 
missed by the Trial Court, but, on appeal, bas 
been deareed by the Subordinate Jndge. The 
fasts material for the decision of the questions 
of law raised before us may be briefly outlined. 

The subjeot-matter of the litigation is an 
one-fourth share of Talnk Krishnananda 
Rudra, whioh admittedly belonged at one time 
to Madhab Chandra Das and Mahim Chandra 
Das; on the 13th Marsh 1910 they eonveyed 
itto Fulmala Dasi, the fifth defendant in 
this suit. On the 7th January 1914, the 
first two defendants, Pratap Chandra Gope 
and Kalimohun Gope, took a sonveyance 
from Faulmala Desi. On the 8th January 
1914, the plaintiff, who held a deeree for 
money against the third and fourth defend- 
ants, Rup Obandra Dutt and Sanatan Dutt, 
effected an attashment on this property on 
the allegation that though it stood in the 
name of Fulmala Dasi, the benefieial owners 
thereof were her father-in-law Rup Chandra 


(12) 15 I. A. 128; 15C, 521; 5 Sar, Р. О, J, 172; 
12 Ind. Jur. 210; 7 Ind. Dec, (м, в.) 931. 
(18) 1 Ind, ‘Cas, 163; 36 С, 543; 9 OL J. 


271. 
(14) 26 Ind, Cas, 26 M, І, J, 
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Datt and his brother Sanatan Datt. А alaim 
was thereupon preferred under Order XXI, 
rule 58, on the 27th January 1914 by the 
firat two defendants, the (opes, who had 
taken the sonveyanee from the fifth defendant 
Fulmala. The elaim was investigated in due 
sourse and was allowed under Order XXI, 
rule 60. The effest of this order was that 
the property was released from attachment. 
On the 8th June 1915 the plaintiff dearee- 
holder instituted tha present suit under 
Order XXI, rule 63, with a view to set aside 
the order in the elaim ease and to obtain a 
deelaration that the property was liable to 
be sold in exesution of his deeree 
against the Dutts, who were alleged to be 
its benefisial owners. The Gopoes, the Dutts 
and Fulmala Dasi were all joined as defend. 
anta, On the 29th February 1916, the sixth 
defendant was added as a party, as she had 
taken a lease from the Gopes on the 17th 
January 1915, The Court of first instance 
held on the evidence that, not the Dutta, but 
their daughter-in-law was the true owner of 
the property, which was sonsequently not 


liable to be seized in exeeution of a desree' 


obtained by the plaintiff against the Dutts. 
The Trial Court further found that even if 
the Dutts were held to be the trne owners, 
the plaintiff eonld not proseed against the 
property in the hands of the Gopes who were 
bona fide purehasers, for value without notice, 
from the ostensible owner, In this view, the 
suit was dismissed without investigation of 
the validity of the lease hold interest set up 
by the sixth defendant. On appeal, the 
Subordinate Judge has reversed this decision. 
He has held that as the Datts and their 
daughter in-law were joint in mess, the pre- 


sumption was that the property, whish stood: 


in the name of a female member in a Hindu 
joint family, belonged to the joint family 
and that she was merely the ostensible owner. 
-The Subordinate Judge has farther held that 
tha defendants had totally failed to prove 
that the purehase was made with the money 
of the daughter-in law. On these grounds, 
he has eonoluded that the Dutts were the real 
owners-of the property, He has finally held 
that the Gopes were not bona fide purehasers 
for value without notice. In this view, the 
suit has been deereed, but, it will be observed, 


without examination of the position of the. 


sixth defendant. The Gopes (the first two 
defendants) and the sixth defendant (the 


lessee from them) have now appealed to this 
Court, and have assailed the decision of the 
Subordinate Judge substantially on three 
grounds, namely, firat, that the sixth defend- 
ant is not bound by the attashment, whish the 
plaintiff seeks to enforce and whish had no 
existence when the lease in her favour was 
granted; secondly, that the elaim as against 
the sixth defendant is barred by limitation; 
and, thirdly, that the Subordinate Judge haa 
inaorreetly determined tbe question of title by 
the applioation of erroneoos tests of pre- 
sumption and burden of proof. 

As regards the first point, the appellanta 
have argued that the lease granted to the 
sixth defendant onthe 17th January 1915 
sould not be affected by the attashment made 
atthe instanse of the plaintiff on the 8th 
January 1914, as the property was released 
from that attaahment on the 13th. Jnne 1914, 
The respondents have not disputed that, if 
the matter were res integra, the eontention 
of the appellants might sarry considerable 
weight, butthey have argued that the point 
is really settled by a long line of oases desid- 
ed during well nigh half a century. No 
doubt, the effeet of an order under Order 
XXI, rule 60, allowing a elaim, is to make it 
obligatory on the Court to release the рго- 
perty from attashment; but the order of 
release is only provisional and is liable to be 
set aside by a regular suit, as expressly stated 
in rule 63 ; in the words of Lord Hobhouse in 
Sardhart Lal v. Ambika Pershad (12), the 
order is not sonelusive; a suit; may be brought 
to slaim the property, notwithstanding the 
order, The same idea was expressed by Lord 
Robertson in different terms when he stated 
in Phul Kumart v. Ghanshyam Misra (15) that 
the regular suit is “simply a form of appeal „ 
and that the plaint therein is for review 
of a summary decision,” From thig stand- 
point, it..has been held that the order for 
release from attachment does not put an end, 
to the attachment so as to leave the olaimant 
free to deal with the property as he likes; if 
a suit is brought by the desree-holder to 
establish his right to attaeh the property and 
a desree is passed in his favour, the effeat 
of the deeree is to set aside the order of 
release and to maintain uninterrupted the 


(15) 856 C. 202, 7 С, L. J. 36; 12 О, W. М. 169; 10 
Bom, L. R. lj; B A. L. J. 10; 17 M. І, Je 618} 
2 M. L. T. 606; 14 Bar. L R 41; 35 IA 22, (P. C.). 
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attachment originally made. The result is 
that any private transfer of the property by 
the olaimant, though made after an order 
under rule 60 releasing the property from 
attashment, will be void under seotion 64, if 
the right to attaeh is subsequently establish- 
ed by a suit under Order XXI, rule 63, This 
is alear from the judgment of Sir Rishard 
Couch, O. J., in Mahomed Warrts v. Pitambar 
Sen (6), whera he observed as follows: a 
suit was brought and the plaintiff obtained 
a deeree establishing his right, namely, в 
right to attaoh the property, showing that 
the order for the release of the property from 
attachment was improper. The effect of that 
deeree must be io revive the attachment, 
or rather not to revive the attachment, 
bat to set aside the order of release whieh 
had been made, and, therefore, to make the 
property still subject to the attashment, to 
restore the state of things that had been 
disturbed by the order of release,” The same 
view was adopted by Macpherson and Hill, 
JJ., in Bonomali. Rat v. Prosunno Narain 
Ohowdhry (7), who relied in addition to the 
judgment of Ooush, О, J., on the desision in 
Lalu Mult Thakur v. Bashi Bai (9), The 
rule thus enunciated was applied in Ram 
Ohandra Marwari v, Mudeshwar Singh (8). 
The samé view has been uniformly aoeepted 
by the Allahabad High Court; Bank of Upper 
India v. Sheo Prasad (16), Ali Ahmad Khan 
v. Bansidhar (17), Aste Buz v. Kanie Fatima 
(18), Gopal ‘Prasad v. Kashinath (11). A 
similar view has -bsen resently adopted by the 
Madras High Court in Krishnappa’ Oheity v, 
Abdul Khader Saheb (14), although some of 
the ressons assigned there, specially as to the 
applisability of the dostrile of lre pendens, 
may be open to comment. [See Pethu Atyar 
v. Sankaranarayana Pillai (10),] Weare not 
prepared to dissent from the interpretation 
whish has thus been put by all the High 
Courts on the relevant provisions of the 
Civil Prosedure Code, 1908, and the corres. 
ponding provisions of the earlier Codes, It 
is signifieant that notwithstanding the вор- 
strustion placed upon the provisions of the 


` (16) » w. N. (1897) 124; 19 A. 482; 9 Ind, Dec, 
(х. в.) 8 

en d tad, Сав, 951; 31 А 867; 6 A. І, J. 
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` (18) 15 Ind, Cas, 49; 84 А 490; 10 A. L J 


Code of 1859, they have been reprodusad by 
the Legislature in the suaeessive Codes with- 
out material alteration. The inference may 
thus be legitimately drawn that this eonsti- 
tutes a legislative afirmanee of the sonetrus- 
tion adopted by the Courts. [Jogendra 
Chandra Roy v. Shyam Раз (13). . 

We are not unmindful that a different rule 
has been adopted with regard to attashrüenta 
befora judgment, There the visw has pre- 
vailed that it is  obligatory upon the 
Court to withdraw an attachment before 
judgment upon the dismissal of the suit, 
and the reversal of the judgment of dis- 
missal on appeal does nof operate to revive 
an attachment whioh has been oaneelled. 
As explained in the вазе of Sastrama Kumari v. 
Meherban Khan (19), this result follows from 
the provisions of Order XXXVII], rule 9, 
whieh directs the withdrawal of attaohment 
on dismissal of the suit and oontains no 
provision whioh makes such withdrawal 
temporary and liable to be vacated on 
reversal of the  deeree of dismissal, 
in other words, Order XXXVIII, rale 9, 
eantains no provision sorresponding to Order 
XXI, rule 63, whieh makes the order in 
the claim ease and the release from attaoh- 
ment thereupon subjest to the result of a 
regular suit, Consequently, in a oase of attaeh- 
ment before judgment, the general rule 
applies that a revival of exesution proeeeed.- 
ings does not operate as а revival of the 
attachment so as to prejudiee the righta 
of strangers who have in the interval 
aequired a title to the property: Patringa 
Koer v. Madhabanand Ram (20), Mahaburat 
Dutta v. Surja Ката (21). We hold aesord. 
ingly that the first sontention of the appel. 
lants eannot be upheld. 

As regards the second point, it is plain 
that the question of limitation must be 
determined with referenee to the provisions of 
Artiole 11 of the First Sehedule to the Indian 
Limitation Aot. That Artiele provides that 
в suit by a person, against whom an order 
has been made on в elaim preferred to the 
property attaehed in exesution of a deeree, 
to establish the right whieh he claims to the 
property somprised in the order, must be 


(19) 9 Ind. Cas, 918; 18 О, L. J, 243, 
0 12 Ind. Cas. 66; 14 0. L. J, 476; 16 C, W, N, 
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Ingtituted within one year from the date of 
the order. This artiole does not specify the 
persons who must be made parties to the 
guit. But ib is obvious that the claimant 
who has obtained the order and is interested 
to maintain it, must be made a party. It 
is equally plain that person who has 
derived title to the disputed property from 
the slaimant, subsequent to the order of 
release, must also be made a party, if it ia 
intended to bind him by the result of the 
suit. In the case before us, the suit was 
instituted against the olaimants within the 
prescribed period of limitation; but the 
sixth defendant was added as a party long 
after the expiry of such period. It follows 
that, as under seation 22 (1) of the Indian 
Limitation Aot, the snit must be deemed to 
have been instituted against the sixth defend. 
ant when she was made a party, it is prima 
facie barred by limitation as against her. 
But, reliance has been plased on behalf of the 
respondent. on the desision in Krishnappa 


Oheliy v. Abdul Khader Saheb (14), in support · 


of the contention that seation 22 (2) should 
be held applicable in such sireumetances, 
That sub-sestion excludes from the operation 
of sub-sestion (1) all cases where a party 
is added or substituted owing to an assign- 
ment. or devolution of any interest '"*during 
the pendenoy of а suit," We are not prepared 
to assept’ the eontention as well founded on 
principle, When, вв in the oase before us, 
the assignment by the successful claimant 
takes plase after the order for release, it 
cannot be maintained that the assignment is 
"during/the pendenoy of a suit.” Even if 
the term “suit” is interpreted in a very 
eomprehensive sense so as to inslude a claim 
саве, it is diffioult to seo how the claim ease 
whish ended in the order of release san still 
be deemed to be pending. On the other hand, 
it eannot be seriously argued that the suik to 
ret aside the order in the slaim oase shonld 
be deemed to have been instituted with retros- 
pestive effect from а date earlier than 
the date when the plaint waa  aotually 
lodged. It is manifest that we eannot have 
хөвопгке to в fietion to avoid the effeot of the 
rule of limitation enuneiated in section 22 (1) 
by an imaginary prolongation of the pro- 
osedings in the olaim case or a hypothetical 
advancement of the date of institution of the 
regular suit to set aside the order made 
' therein. No doubt according to the accepted 


interpretation the result of the decision in the 
regular anit in favour of the decree. holder is 
to cancel the order in the elaim oase and tu 
plaee the parties in the position they would 
have oseupied if that order had never been 
passed. This handiaaps the sneeessful olaim- 
anb to this extent, that if he assigns the 
property after the order of release and before 
the institution of the regular snit, the assignee 
—must take the risk of the decision 
possibly an adverse deoision—in the 
regular suit, should such a suit be ever 
instituted by the  deareo-holder. But 
itis olear on first prinsiples that in order 
that the assignee may be bound by 
the resulé of the suit, he must be made а 
party thereto and thus afforded an oppor- 
tunity to repel the attaok of the decree-holder. 
We овопоё ignore the elementary maxim audi 
alteram partem, for ав bas been well said, 
it is а rule of universal applisation and 
founded upon the plainest principles of justice 
that no one be condemned, punished or 
deprived of his property by any judiaial 
proseeding unless he has had an opportunity 
of being heard. This olearly oannot embarrass 
the desres-holder, for he oan invoke the aid 
of seetion 18 of the Limitation Ast in oases 
of assignments designedly kept eonoealed, 
No suggestion, however, was made in the 
present ease that the plaintiff was kept ont 
from the knowledge of his right to вле the 
sizth defendant by -reason of fraud on her 
part, We hold asoordingly that tha snit is 
barred by limitation as against the sixth 
defendant, V ` 

As regards the third point, we are of орі. 
nion that the view taken by the Subordinate 
Judge is manifestly erroneous both as regards 
presumption and burden of proof. No donbt, 
ав the normal state of a Hindu family is one 
of jointness in mess, worship and estate, the 
presumption is that all property acquired by, 
or in the possession of, a joint member is joint 
property (Anandrao v. Vasantrao (22), Lal 
Bohadur v. Kanhaia Lal (23)], But it is 
well settled thatas such presumption isfounded 
on the faet of union, there oan be no pre- 
sumption where the disputed property stands, 


(22) 5 C, І, J. 838; 9 Bom. L, В. 595; 11 C. W. N, 
478; 2 M, L. T. 151; 17 M.-L. J. 184; 84 M. 262 
note (P. Q.). 

:(28) 29 A, 244; 9 Bom, І, R. 567; 11 C.W, М. 
417: 6 С.І, J. 240; 4 A. L. J. 227; 2 М.І, T, 1475 17 
M. І, J, 228; 34 1, A, 65 (P. C.). : 
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in the name of а non-do-pardener, such as a 
. 80n-in-law ( Dossee Monee Dossee v. Ram Ohand 
Mohur (1)] or а female member of the family 
{Narayana v. Krishna (2)'. In the ease last 
mentioned, whieh was desided by Sir Charles 
Turner, 0, Ja and Mr. Јавіізә Muthusami 
Ayyar, we find the following observations: — 
Where a family lives in oo-parsenary, 
the presumption whieh exista in the ease of 
. male members arises from the siranmstanse 
. that they aro eo-paresners, On the other 
hand, the ladies are not in an undivided 
family eo.parseners; whatever properby they. 
авапїгө by inheritanse oc gift is their separate 
estate, and, although it is not unusual for: 
property to be transferred to the name of & 
female member to protest it from fhe oradi- 
tors .of the male members or to plao ib be. 
yond the risk of axtravagause on the part of 
the male members, sush dealings ата exsep- 
tional and oan afford no ground for a general 
presumption,” 


The same prinsiple has been applied even 
in aease where, ina Dayabhaga family, the 
' proparty stauds in the name of а son during 


the lifetime of his father, on the ground, 


-that there is really no join$ family during 
the father's lifetime as the aon is not by birth 
а 60-parsener with tha - father; 
Prosada Ray v. Mahananda Ray (24) [the head- 
note to the report in this ease, howaver, is 
misleading; Rami Nath Ohatterjes ү, Kausum 
Kamini Debi (25)}, The judgment of the 


Subordinate Judge in the aase bafora us із. 


obviously vitiated by tha erronaous pra- 
sumption with whieh he starts, namely, that 
baeause the property stands in the name of a 
daughter-in law of the family, she is not the 
beuefieial owner. It ia equally plain that the 
Subordinate Judge has erroneously plasod the 
burden of proof upon the defendants. "The 
onas of proof lies upon the plaintiff for a two. 
fold reason. In the’ first place, he is the 
plaintiff in the suit and impaaches the valid- 
ity of the orderin the olaim ease. In the 


sesond plase, he asserts that the apparent 


state of things is not the real state of things, 


in other words, that the person who appsara ` 


as the owner on the faeo of the deed is nob 
the real owner, The Judicial Committee have 


repeatedly held that the burden of proof lies , 


(20) 310, 443, 
(25) 40.1. J, 66. 


23 


‘suspision might exist, the 


Sarads . 


upon the person who alleges that the 
apparent is not the real state of things, 
and that although oiroumstanses of 
Court should not 
deside upon mere snspision but upon legal 
grounds established by evidence; Sreemanchiin= 
der Dey v. Gopaulchunder Chuckerbutty (3), 
Nawab Asimot Ali Khan v. Hurdwaree Mull 
(4), Hace Buksh Ohowdry v. Fukeeroodken Ma- 
homed Ahassun Ohowdry (5); Uman Parshad v. 
Gandharp Singh(26), Suleiman Kadr Bahadur v. 
Mehndi Begum (27), Nirmal Chundur Banerjee 
v. Mahomed Siddik (283. Butas Sir Arthur 
Wilson said in Dalip Singh v. Chaudhrain Na- 
wal Kunwar (29), if the evidence on neither 
side.ia wholly sonvining, spesially upon what, 
acsordiug to Lord Campbell in Dhurm Das 
Pandey v. Shama  Soondrí Dibiah (30), is 
the fundamental sriterion, namely, the sourse 
of the purehase-money, when the evidense 
given and withheld is open to adverse eriti- 
sism, the Courts must rely on the surrounding 
sirsumstanees, the position of the parties and 
their relation to one another, the motives 
whioh sould govern their actions, and their 
subsequent eonduot, There ean be no doubt, 
iu this instance, that the Subordinate Jndge 
here has overlooked these elementary rules 
and has spproached and examined the ease 
from an entirely wrong point of view. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge set 
aside. The suit ia dismissed as against the 
sixth defendant, with gosts in all the Courts, 
In respeof of the properties not covered by the 
lease of the 17th January -1915 the oase is 
remanded to the Subordinate Judge for ro. 
consideration in the light of the observations 
we have made. The aoste as bstween the 
plaintiffa and the first two defendants will 
abide the result, 

FLETOHER, J.—I agree, 


Appeal allowed. 
(26) 141. A. 127;15 C 20; 11 Ind, Jur. 474; 5 Sax. 
P. О. 7. 71; Rafique & Jack son's P. C. No. 98; 7 Ind, 
О 478;2 С. W. М, 


Dec. м, s.) 599. 

(27) 25 I. A. 15; 25 186; 
7 Sar, P. О. T. 254; 18 Ind. Dec. “м. в) 818. 

(28) 25 ILA. 226; 26 С 11; 7 Bar, P, C, J. 882; 18 
Ind, Deo. (м, в.) 611. 

(29) 35 I. A. 104; 80 A. 258: 10 Bom, L. R. 600, 
12 О. W. N. 609; 14 Bur. І, Е, 161; 4 M.L, T, 
141 (P. 0.). 

- (80) 3: М, I А. 220; 6 W. В. Р. O. 48; 18а, 
P.O. J, 271; 1 Ruth. P. C. J. 147; pm 484, 
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MADRAS HIGH COURT, 
ORIGINAL Sipe ÁpPRAL No 46 or 1920, 
November 10, 1920. 

Present: —Siv John Wallis, Kr,, Ohief Justiae, 
and Mr, Justice Seshagiri Aiyar. 

A, SWAMINADHA MUDALIAR— 
Derenpant— APPELLANT 
versus 
в. V, RAMASWAMI MUDALIAR— 


Prainrive— RESPONDENT. 
Registration Act (XVI of 1908), г, 2 (7)—Agreement 
to lease—Registration, 


Unless an agreement to lease has the effect of 
operating as an immediate demise of the property, 
it need nob be registered to render it admissible in 
evidence. [p. 355, col. 2, ] 

Hemanta Kumari Debi v. Midnapore Zemindari Co,, 
Limited, 53 Ind. Cas. 534; 46 T. А. 240,87 M. L. J. 
526; 17 A. L. J. 1117; 24 C. W. N. 177; (1920) М. 
W. N. 86: 27 M. L, T. 42; 11 L, У. 301; 81 С. L. J. 
298; 22 Bom. L. R. 488; 47 О. 435 (P. C.), followed. 

Appeal from the desres of the Hon'ble 
Mr. Justise Kumaraswami Sastriar, dated the 
18th of Mareh 1920, made in the exercise of 
the Ordinary Original Civil Juriadiation of the 
High Court, in Original Suit No. 843 of 1919, 

FAOTS appear from the judgment. 

Mr. K.iRamachandran, for the Appellant.— 
The learned Judge on tha Original Side 
was wrong in refusing to admit the oorres- 
pondense between the parties whish operated 
as ап agreement to lease. As it did not 
operate ан an immediate demise of the pro. 
perty, it did not require registration, That 
is the test adopted by the Privy Couneil 
in Hemanta Kumari Debt v. Midnapore Zemin- 
dari Oo, Limited (1). The oorrespondenee 
amounts toa oontraot whioh ean be pleaded 
against the plaintiffs alaim. There is no 
reason why agreementa to lease should be 
on & better footing than agreements to sell. 

Messrs. Venkatasubba Row and Radha 
Krishnayya, forthe Respondents.—~An agree» 
ment to leases isinsluded in the definition 
of lease and requires registration, Narayanan 
Ohetty v. Muthiah Servat (2). | 
. The sorrespondenee between the ‘parties, 
in ‘any event, does not seonstitute a som- 
pleted contrast so as to be the basis С: 
defendant's sounter- olaim. 

JUDGMENT, 

Waris, О, J.—1 agree that the ase 

(1) 58 Ind. Cas. 584; 461. A.240; 87 M. L.J. 
595; 17 А. L.J 1117; "24 0, W.N. 177; (1920) M. 
W. N. 66; 27 M. L, T. 49; 11 L. W, 801; 81 С, І, J. 
298; 22 Bom. L. B. 486; 47 О. 485 (P. C.). 

(2) 8 Ind Cas. 520; 86 M. 3; 9 M, L, 
M. L. J, 4%; (1910) M. W, N, 743, 


Т, 142; 21 


ghonld go baok, The words "agreement 
to lease” whioh were included in the defni» 
tion of "lease," atleast as far bask as the 
Registration Act of 1866, long before the 

enactment of ths Transfer of Property Act, 

and were apparently intended to guard 

against the possibility that Courts in India 

might otherwise extend the eame degree of 
recognition to agreements to lease that is 

extended to .them  persuant to equitable 

prinsiples in England, have apparently 

received в, restristed constrnation in the © 
recent desision of the Privy Council in: 
Hemanta Kumari Debi v. Midnapore Zemin. 

dart Oo, Limited (1), whish approves of 

the eonstrustion pnt upon them by Sir 

Lawreros Jenkins, О. J., in Panchanan Basu 

v. Ohandi Charan Misra (8), and it appears 

neceasary to reconsider, in the light of 

these decisions and on the fasts of the ease, 

whether there was here any agreement to lease 

within the meaning of the definition in seation 

of the Indian Registration Aot. If there 

was, we are still bound by the decision -of 

the Full Beneh in Narayanan Chetty v. 

Muthiah Servat (2). 

Swsnactear ArYvas, J.—This ia а snit.in 
ejestment. The defendant had а lease of | 
the premises, which expired in the begin- 
ning of Ostober or November 1919. Nego. 
tiations began for the renewal of the lease. 
The parties failed to agree, Thereupon 
the plaintiff gave a notice to terminate the 
tenansy and brought thia suit, | 

The defendant filed a sounter slaim, in 
whiah he asked that damages should be 
awarded to him for failure to n the 
ee as agreed upon, 

Justice Kumaraswami Sestriar came 
to "s eonolusion that, as there was no 
registered  lease.deed, the plaintiff was 
entitled to posaession. On the sounter- 
claim the learned Judge was of opinion 
that as the correspondence at least only 
amounted to an agreement to lease and as 
such an agreement was inadmissible in 
evidence for want of registration, the defend- 
ant was not entitled ёо have that sonsi- 
dered in the suit. Henge this appeal. 

Mr. Veukatasubba Row argued a pre. 
liminary question that as the correspondence 
did not evidence a aompleted sontraat, the 


(3) 6 Ind. Cas. 448; 37 C. 808 14 О. W. NY 
874. 


| terminated 
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learned Judgs^man:right in dismissing the 
eounter-alaim, Reading the letters that 
passed between tha). parties, it seams to 
: me that Exhibit б, the reply of the 
. defendant, dated 6th Ostober 1919, is a 
valid acoeptanse of the proposal contained 
in Exhibit Е. The sentences that follow, 
. eontaining a request that the lease should 
commenoe ona particular date and terminate 

on another date, do not affect the sacaeptanse 
' sontained in the early portion of the letter. 
~ The learned Judge himself seems to have 
proseeded upon the footing that there waa 
: в sompleted agreemant to lease. The 
- question as to whether. this agreement 
: amounted to a present demise will depend, 
to some extent - at least, upon the 
evidence as to when the previous lease 
and whether 
sontinued to ossupy the premises on the 
strength of the sorrespondenes that passed 
between the parties. The only question 
that need be desided at present is whether 
the learned Judge was right in holding 
- that an agreement to lease should under 
` all siroumstanees be registered and whether 
the view taken in Narayanan  Ohetiy v, 
Muthiah Serva? (2) should be followed, The 
diffsulty arises because of the desision of 
the Judisial Committee in Bemanta Kumari 
Debt v Midnapore Zemindari Oo, Limited 
(1). In this Court, acting on Narayanan 
Ohetiy v. Muthiah Servat (2), it was held in 
Streeramulu Naidu v, Ramaswamt 
(4) that an unregistered agreement to 
lease should not be considered even with 
reference to а question of damages for 
breaoh of sontraet. 16 is, therefore, neoes. 
sary to examine with some minuteness the 
pronouuscement of the Privy Oounsil on 
thia question. Hemanta Kumari Debt v. 
Midnapore Zemindari Co., Limited (L) was 
an appeal from the desision of Mookerjee 
and Beasheroft, JJ. in Hemanta Kumari 
Debi v. Midnapore Zeminiari Оо, Limited (5) 
Mr. Justiee Mookerjee, whilst pointing out 
~ that an agreement to lease was not affected 
by section 17 (2) (v), held that it was 
not exeluded by section 49 of the Act 
when а question relating to specifie per- 
formanss of the oontraot arose for deoision. 
Mr, Justice Beachoroft put it ona slightly 

(4) 42 Ind. Cas, 948; 33 M. L. J. 596, 


ae 28 Ind, Oas. 879; 19 C, W., №, 247; 22 С, L, 
J. 44 


the defendant 


Mudaizar ` 


different ground, Lord  Bnuokmaster in 
delivering the judgment of the Privy Council 
referred to the definition section and held 
that an agresment to lease was ineluded 
in the term “lease.” His Lordship also held, 
agreeing with Mr. Jaatioo Mookerjse, tbai 
section 17 (2) (v) was inapplionble, Then 
he proseeded to say that "if the doeument 
in question sau be regarded as a lease 
within the meaning of thie definition, it 
sould not be ressived in evidenss. Their 
Lordships are of opinion that it cannot 
ba во regarded. An ‘agreement for a lease, 
which а lease ia by the Statute deslarad 
to inolude, must, in their Lordships’ opinion, 
be a dosument which effects an  astual 
demise and operates as а lease, They 
think that Jenkins, O.J., in Panchanan Basu v. 
Ohandt Okaran Misra (8) sorreotly stated 
the interpretation of  sestion 17 in this 
respect.” Turning to Panchanan Basu v. 
Ohandi Oharan Misra (8) we see that the 
Ohief Justice held that the doeument he 
was oonsidering did not some within sestion 
17 (1) (4) of the Registration Aet and 
that consequently it was affested by the 
rule contained in clause (2) (v), In 
fast the conclusion was that unless an 
agresment to lease had the  effest of 
operating as an immediate demise of the 
property, it need not be registered. It may bo 
urged that this view praetioally destroys the 
differenee between a lease and an agreement 
to lease, but apparently the position oreated 
by the definition seation has besome very 
anomalous and Courts hive besn at pains to 
devise a way out of the diffisulty; and as the 
solution has emansted from such a high 
authority as Sir Lawrenas Jenkins and has 
the approval of the Judicial Oommittes, I 
feel that we should aesepi it unreservedly, 
і аш not prepared to regard the pronounee- 
inent of the Judieial Committee as an obiter 
dictum whiah is open to us to ignore, having 
regard to the Full Boneh desision of this 
Court. The question was direetly before the 
Board and they pointedly draw attention to 
the давівіоп of the Ohief Justisa of the Cal. 
outta High Court on the matter. I feel no 
sompunetion in respectfully accepting this 
view and in holding that Narayanan Chetty v. 
Muthiah Serva? (2)should no longer be regard. 
ed as good law; otherwise it would result in 
perjured evidence being lef in to prove a 
supposititious oral agreement in вові ensen, 
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In the Transfer of Property Aot, the Legis- 
latcre has expressly provided that an agree- 
ment to cell dcea nct confer any interest in 
tke property. There is го reason, justice or 

principle why эп agreement to lesse should 
be ona higher footing than an agreement to 
sell, Apparently, as was suggested by the 
learned Chief Justice in the aourse of the 
. argument, the definition aevlion in the Regis- 

tration Ast ineluded ‘вр agreement to lease’ 
in the term ‘lease’ onthe prinsiple of Eng- 
lish Courts that equity regards that as dene 
whieh cuglt to be dore. Jf we turn bask to 
ihe earliest Regisiration Aot, we stil find 
that a ‘lease’ insluces ‘an agreement to Jease,’ 
.The framers of the Transfer of Property Aot 
attashed less importanse to.this prinsiple of 
equity in enactirg that an agreement to 
sell did not create an interest in the property, 
and their failure to enact a.similar provision 
in rerpeot of lentes was protably due to a 
desire to leave the Jaw as contained in 
the Registration Act untouched, as it bas 
withstcod the test of time for a sonsi- 
derable pericd. 1f I may кау co with respect, 
there is an obvious inconsistenoy between 
the position of sales and leases and it is 
desirable that both of them shonld te 
plased on the same footing by the Legis- 
lature, However that may be, we must 
now exolade from the definition of agree- 
ments to lease all instruments whioh do 
not operate as an immediate demise. 
Thercfcre, the desision of the learned Judge 
should be reversed and the sase should be 
Bent bask to him fcr further consideration. 

The question as to whether, in the precent 

‚ баке, the agreement amounts to ө present 

demise will depend to some extent.upon 
the evidence ‘that may be adduced. On 
‘the eorrespondenee ав it stands, witbont 
knowing when tbe old lease terminated and 
whether the defendant was in possession 
when notise to evist him would take effect 
under the old lease or under the new 
arrangements, it is not possible to decide 
in appeal. Therefore, the case must go 
back to thelearned Judge. 


There is another question of equal 


importaree, that ie, whetber even -supposing . 


that ihe agreement to lease «contained -in 
the eorrespondenee did amount to a pre- 
sent demise, because the sontrast has to 
be rpelled out of the «correspondence that 
passed, whetber it should ke registered, 
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There has been а sonfiiat of opinion on 
this question in this Court, There is first 
of all the deaision. of the Judicis] Committee 
in Port Canning Land Investment Reclamajion 
and Deck Company Limited v. Smith (6), 


.whieh was given urder the old Registration 


Aot, There bas sinee been a ohange in 
tbe language of the Aet to whieh Mr, 
Justice Napier bas drawn attention. How 
far this change ‘impairs the suthority of 
the ruling of the Judisial Committee hes 
to be eonsidered, Probably it may be neoes« 
tary to refer the question for the desision 
of а Full Benoh in view of the two deeisions 
of thia Ocurf, one in Morgan у, 
Fernandez (7) and another іп  Ohitravelu 
Servai v. Samanna Iyer (8). Under these 
siroumstanses, І do not think it desirable | 
to express any desided opinion on this 
qvestion, Costs to abide. 
M. 0. Р. i 
Appeal allowed; 
Case remanded, 


(8) 1 I. A. 124; 21 W. В, 815; 3 Sar. P. O. J. 859, 

12) 88 Iud. Cas. 189; 20 M. L. J. 519; 3 1. W. 
870; (1916) 1 М, W. N. 373; 19 M, L. Т. 377. 

(8) 35 Ind. Cas, 108, 


PRIVY COUNCIL. 

APPEAL ЕЕОМ Т.Е CaLcorTA Hren Оопкт. 
December 7, 1920. 
Fresent:—-ord Dunedin, Lord Phillimore, 
Mr, Ameer Ali and Sir Lawrence: 
Jenkins. 

Seth MANIKLAL MANSUKBHAI— 
APPELLANT 
versus 
Raja BIJOY S:NGH DUDHORIA 
AND OTHE&S— RESPONDENTS, 

Pleadings—Fraud, collusion and want of cons 
sideration, allegations of-—Bwrden of proof-—Failure 
to discharge burden, effect of— Evidence, suspicious— 
Decision, basis of. 


In an action attacking a transaction of 
sale on the ground that it was collusive, fraudulent 
and without consideration and-was entered into 
to delay or defeat creditors, .the onus of proving 
that ibis is sois on the plaintiff, and where the 
evidence produced by him consiste only of witnesses 


Vol, LXI) 


MARIKLAL MANEUEHRHAI v. BIJOY SINGH, 


to prove signatures to certain documents necessary 
for-the purpose of deducing title and to the 
topographical position of the property, the onus is 
not discharged, and the suit ought to be dismissed, 
[р.-857; col. 2; p. 858, col. 1.] 

Where in the evidence in а case there are oir. 
cumstances which create suspicion, it is essential to 
take-care that the decision of the Court rests not 
upon' suspicion, but upon legal grounds, established 
by legal testimony. [p. 360, col. 1.] 

Appeal from a judgment of the Culeutta 
High Court, dated the 13th February 1914, 
reversing that of the Subordinate Judge, 
Rajshaye, dated the 29th November 1909, 


Messrs, A, M. Dunne, E.C., and К, Brown, fcr 
ihe Appellant, 

Messrs. DeGruytier, K,O., and J. M. Parikh, 
for the Respondents. 


JUDGMENT, 

Loep PHiLLIMORE.—'he sirsumstanses of 
thia ease are as follows. One Chatrapat 
Singh, who was a landowner in Bengal, was 
also engaged in sonimeroial transactions, as 
was his father before him. Both besame 
involved in diffiaulties, and both at times 
resorted to various devises for protesting 
themselves and their property against their 
ereditors. In 1903 the first respondent, who 
was a ereditor of Chatrapat and whom it is 
eonvenient to вай the deores- holder, issued an 
exesution against seven properties eollestive- 
ly known as the Sakhaana Group, one of 
these being the Mahal kaown as No. 429, 
Thereupon Chatrapat’s wife, Jamaher Ku- 
mari, put in a olaim to the properties, saying 
that they were hers, aud produsing title 
deeds ves'ing them in ber. Har olaim was 
disallowed in the losal Court as regards six of 
the properties as being benami. As regards 
the seventh No, 429, it fell ander the same 
sonditions, and there із. по doubt that in the 
opinion of the Judge she was as mash a 
benam lar for her husband in respect of this 
ав in respest of the other віх; but it happened 
thatit was not within* his distriet or his 
jucisdietion and, therefore, he sould ргопоппве 
nothing upon it. In respest of the other six 
Jamaher Kamari appealed to the High Court 
and her appeal was dismissed. Tho deoision 
in the lneal Court was given on the 40th July 
1903, and the deaision in the High Court on 
the 4th January 1224. 

On the 30.h Joly 1904, the desrae holder 
- endeavoured to exesute his desree in the 
proper Court against the Mahal No. 429, 
when he was met by a alaim put forward on 


INDIAN. OASRB, 


857 


bahalf of the father of the present appellant’ 
It is convenient to oall the father the 
purchaser, Certain proseedings thereupon 
took pl.ee, the upshot of whioh was that the 
deores holder waa:not allowed to exesute his 
dearee summarily and had to bring the astion 
whish is the subjest of the present appeal. 

The ease on behalf of the purohaser was 
simply that on the 6th July 1904, at а time 
when the property was not under attashment, 
he bought Mahal No. 429 for one lakh and 
ten thousand rupees, paid for it, took his вор: 
v.yanes and entered into possession of the 
property. 

The ease on behalf of the deares. holder was 
that the transaation was a sham and that the 
purahaser was only a bsnamdar for Ohat- 
rapat, 

The litigation has taken a singular eourse. 
The plaint, to whish not only the purohaser 
but  Jamaher Kumari and Ohatrapat 
were made defendants, after stating the 
decree holder’s title as exeontion ereditor, 
proseeded to narrate various assuranses by 
which the property in Mahal No. 429 had pass- 
ed to Jamaher Kumari: aud then averred that 
she held it as benomdar for Chatrapat, and 
that she and Ohatrapat had exesuted the 
desd whereby they assumed to eall ib to the 
purchaser. It then averred that the eon- 
veyanae was a fraudulent dosument, without 
eousideration ereated by Chatrapst in sollagion 
with his wife and ooneurred in by the pur- 
shaser, who was aware of tha indebtedneas 
and evil motive of Ohatrapat and besame 
his banam lar for the purpose of halping him 
in hia wrongfal endeayour to defraud the 
desree-holder. The defense denied the allega- 
tions of fraud and sollusion and averred 
that the defandant wasa bona fide paroha. 
ser for valaa without пова, having taken a 
sonveyanea from bith hasband and wife, so 
thas it did not matter whioh of the two was 
the real owaer. Upon this tho learaed 
Subordiaate Judge framed the following 
issue: — 

“Ta the kobala exesated by defendants Nos. 
9 aud 3 in favour of defendant No. 1 sollasive, 
fraudulent and without sonsiderationP Is 
defendant No la mere benamdar of dafend- 
ant No. 3P Was the kobala exesuted to 
delay or defraud the ereditora of defendant 
No. 8?" 

The burdan of proving this іявле being upan 
the plaintiff and none the less во besanse he 
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alleged fraud and eollusion, he ealled three 
witnesses and no more, The first two merely 
proved the signatures to eertain documente, 
necessary for the purpose of dedusing the 
title, but sarrying the matter no further, 
unless it be of ішрогівове that they deposed 
to the fast that the purshaser and Chat. 
rapat both belonged to the same religious 
body, being Jains. The third witness seems 
to have beon salled as ќо the topographical 
position of the mahal,  Ineidentally under 
oross-examination he proved that two persons 
whose names same into the sase were servants 
of Jamaber Kumari; and that was all. 


In this state of thinga, it would have been 
perfestly open to the Advosate for the рпг: 
chaser to demand that the action against his 
olient should be dismissed for want of proof, 
buta good dealof evidenee had been taken 


on behalf of the purchaser on commission, . 


and other witnesses were forthaoming at the 
' trial including tbe purohaser himself; and 
after this evidence had been salled, it was 
sontended that upon the trne іпѓегепве to be 
drawn from their evidense, the ease for the 
deoree-holder sould be made out. The Sub. 
ordinate Judge thought otherwise, and desid. 
ed the issue in question in favour of the pur- 
oharer and dismissed the suit against him 
with sosts. The High Court reversed thie 
decision and gave judgment for the deoree- 
holder with dosts, Hense the present appe»l, 


The ease has been very fally argued before 
their Lordships on behalf of the decree. 
holder. .His Counsel have relied not only 
upon the reasons expressed in the judgment 


of the High Court, but upon other considera. · 


tions whieh they put forward; and their 
Lordships have given close attention to them, 

It may be taken that Chatrapat was in des- 
perate straits, and was the sort of men who 
might embark in any transaetion caleulated 
to defeat his oreditors, or preserve a portion 
of his property. Itis probable that Jamaher 

Kumari was his benamdar in respeat of this 
"mahal вв well ав in respeat of the other six 
villages; and it may further be presumed that 
the purchaser, а very wealthy man belonging 
io the same religious body as Chatrapat, 
might be willing to assist him by buying & 
portion of his property before it sould be 
taken in execution, embarking for no partien- 
lar reason in a transaction of land holding 
in Bengal, while his interests and his business 
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were all in Bombay. But this leaves the. 
real question untouched. Did he buy, or did 
he merely take a sonveyanee as benamdar? 


Their Lordships start with the faet that, 
to use the language of the High Oourt, “the 
&ppearanaes are all in favour of the transaa- 
tion being genuine." The learned ` Judges, 
however, after properly: stating that the 
burden of proof lay upon the decree-holder, 
proseeded to consider whether upon a balanse 
of the inferenees suggested by the proved 
fasta of the case, the soale turned unmistak- 
ably in favour of the decree-holder. 

The first signifieant faot that they saw is 
that Ohatrapat was the real owner, and bis 
wife the benamdar, and that Ohatrapat, who 
was very unnesessarily ealled as a witness for 
defence, feigned entire ignoranse; and they 
proceeded to enquire why he joined in the 
eonveyanee, The Solieitors, one from Bengal - 
and one from Bombay, who acted in the 
matter, and the purchaser himself, gave a 
very good reason. The apparent owner waa 
the wife, She was a purdahnashin lady; it 
was alarge transaction and it was deemed 
best to get ber husband to join in the eon- 
veyanse. Probably a business man might 
shrewdly suspeat that she was a benamdar 
for her husband; it did not ‘matter, if both ' 
eoneurred. 


The next point that the learned Judges : 
took is that there was no real enquiry either : 
as to the title or as to the value of the 
property. Enquiry as to the title there cer. 
tainly was. In fast it was properly deduced. 
The ascidental piece of good fortune for Chat- 
rapat and his wife that this partioular piese 
of property was held to be outside the juris- 
dietion of the partioular losal Court to 
whieh the exesution sreditor had applied, 
gave them time to sell the property before : 
it was re-attashed in a proceeding before 
the proper Court. Аа to the value, a man 
oalled Giridhari Lal was sent to enquire, and 
went to inspeot the property, evquire about 
its income and realisations, and the amount `. 
of revenne payable to the Government, eto. 
It is suggested that he was the rea) author 
of the misohief, as he had originally resided 
under the protestion of the purebaser in 
bis house for a number of years, and was 
afterwards in the service of Chatrapat. It . 
may be that һе was the first to suggest 
the transaction; though there is some reason 
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for believing that another wealthy ao-reli- 
gionist, with whom Obhatrapat stayed when 
оп а visitto Bombay on the ossasion of a 
great eonferense of his religious seat, may 
have been the go-between. Bo that as it 
may, nothing was elicited from Giridhari 
to show that he bad not made enquiries or 
to affest his evidenee, except that he had 
ab one time been in the service of Ohatra: 
pat and his father. 

There was, however, one matter on whioh 
their Lordehips have been strongly pressed 
by Counsel There wasa mortgage over the 
whole seven villages sonsidered as one unit, 
and the elaim of the mortgagee for the 
whole eould be enforeed against any part. 
It was, therefore, а somewhat rash transao- 
tion to buy sush & property; and it might 
have been that there were heavy arrears 
of interest unpaid, so as to leave very 
little value in the property. But an to 
that, the Bombay Solicitor who was ex. 
amined said that he went into the ques- 
tion and aseertained what amount was due 
on the mortgage; and it appears that this 
partieular property, though only one of 
seven villages, was in value two thirds of 
the whole. 

Then itis said that neither Solicitor made 
proper enquiries, that each in his evidence 
seems to devolve the burden on the other 
and that important papers are missing, It 
is possible that the matter may поё have 
been earried out with the olose attention 
whieh one would expeot in a striatly som- 
meroial transaction, and that the whole 
prosedure was ooloured by the fast that here 
was a wealthy Jain prepared to help his 
co-religionist. Both, however, of the Soliei- 
tors were examined, and it was never sug- 
gested to either that they were assisting 
in a benomi transaction, or that they had 
any reason to suspeot that it was not the 


ease of a bona fide sale. The High Court 
eommented on the  absenoe of doou- 
ments, The Bombay Solisitor said that he 


had ehanged his office and that there had 
been в great deal of sonfusion and loss or 
mislaying of dosuments, He said that he 
had oaused diligent search to be made for 
them and had rot yet found them; and 
guch things do happen. As to tbe Caloutta 
Solicitor, he said that he had made some 


notea whieh he oould not find: but he also ` 


spoke of documents and was not asked to 
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produce them, nor was he ehallenged about 
them, 

A further point was made with regard 
to the taking of possession. If was sug- 
gested that there had been no real taking 
of possession, and that matters had gone 
on 88 before; the servants of Jamaher Kumari 
or of her husband collesting the rent and 
paying the revenue, But it appeared that 
the purehaser had astually sent a man, 
who was oalled as a witness and no doubt 
went over to Bengal and did some work, 
very likely sombining with the old agents, 
who seemed to have been left in oharge 
of the other six villages notwithstanding 
that they had been attaehed, It was sworn 
that the rents were duly огей ей through 
the purehaser’s Caleutta agents to the pur- 
chaser, and applied, as was not unresson- 
able, in diseharge pro tanto of the mortgage. 

The man thus sent, Mansukh Lal, was 
ealled as a witness before the Subordinate 
Judge, who seems to have found no reason 
for disbelieving him; and the purchaser 
himself was examined on sommission. And 
after all, to no one witness was the sug- 
gestion made that money did not pass. 
There was proof that it was given in the 
presense of the Registrar to Jamaher Kumari, 
the actual numbers of the notes being given, 
and no suggestion was made in eross-ex- 
amination that the money went bask again. 
There was no traeing of the notes bask 
into the hands of the  purehaser or his 
agents, Nor was there anything to balance 
the sworn evidences and the doeuments, exaapt 
the fact that Chatrapat was likely to 
adopt any devises he soald, and that the 
purshaser, or those who aeted for him, 
were somewhat remiss or easygoing in pre- 
enquiries whieh they made and the osautiona 
whioh they took. - 

There are some elements of впврівіоп. 
It is for these reasons that their Lordships 
have entered more minutely into the details 
of the ease than they otherwise might have 
done; but upon the whole the desree. holder 
did not diseharge the burden of proof whish 
was upon him, and the suit was rightly 
dismissed by the Subordinate Judge. 

In a not dissimilar аавв, Sreemanchunder 
Dey v Gopaulciunder Ohuckerbutty (1), their 
Lordships observed as follawe:— 

. (1) 11 M. L A. 28 at p, 48; 7 W. R. P. O. 10; 1 Suth, 
Р, С, J. 651; 2 Sav, P, 0, J, 215; 20 E, R. 11, 
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“Undoubtedly there are in the evidence 
sirsumstanses whieh may’ oreate suspision, 
and . doubt may be entertained with regard 
to the truth of the case made by tbe ар. 
pellant; but in matters of this deseription 
it is essential to take ваге that the de. 
cision of the Court ` rests nob upor suspicion, 
but upon legal groundr, established by legal 
testimony,” 

Tho same prinsiples ought to be applied 
to the desision in the.present appeal. 

One other matter was pressed upon their 
Lordsbips, Ona supplementary record there 
are documents to show that after the de- 
sision in the High Court, Jamaher Kumari 
applied for registration and mutation of 
name, in respeet of this mahal, alleging 
that "the estate was benami in the name 
of Mansnkhbai Bhaggubhai, who has been 
sueseeded by Seth Maniklalbhai Mansulkbhai, 
but in some civil cases the said Mansukh- 
bhai Bhaggubhai having been deslared benami- 
dar it is no longer necessary to keep 
the estate benam?, henos this applieation;" 
and that she oalled two witnesses to prove 
that the estate was now in her aetual 
possession, making, it should be observed, 
a oas in one respeot sontradietory to that 
now set up by the first respondent, besause 
she put herself ia the position of true owner 
and not of benamdar for her husband. 

These documents also show that no 
appearance within the proper time was 
entered for the present appellant, a minor, 
aud ‘that his subsequent intervention was 
held to be too late, and mutation of names 
was ordered by the Deputy Collector. 

Their Lordships have grave doubts whe. 
ther they ought ‘to pay any regard to these 
matters, as having any bearing on the 
présent appeal; bat if they are to look 
into them, they oarry the ease no further. 
The transaction took plase after the desision 
of the High Oourt, and when, until the 
desision of that Court should be reversed, 
the present appellant had been ousted from 
all intereat. What Jamaher Kumari might 
be pleased to say in sueh a business ів no 
evidenee against him. Nor for thi» purpose 
ought tbey to regard, as it has bsen gug- 
gested they skould, some statements made 
by tbe legal adviser of the minor, when 
he unsussessfully applied for leave to make 
opposition after the time for opposition 
was past, 
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The ease stands. as it did when the Hig? 


Court rendered its judgment and’.for the 
reasons whish their Lordehips have already 
given they are of.opinion that this ‘judg- 
ment eannot stand, 

Their Lordships will, therefore, humbly 
advise’ His Majesty that this apréal should 
be allowed, the judgment of the High Court 
set aside and. the euit diamissed- with aosta, 
here and below, to be paid by the. first re- 
Bpondent. 

Р Apreal allowed, 


Solicitor for the Appollant—Mr, @, O. 
Farr. 


Solisitora for the Respondente,—Messrs, ' 
T. L. Wilson & Оо, 





MADRAS HIGH COURT. 
Civit Ravision Petirioas Nos. 81 ann 267° 
ox 1920, ` 
Ostober 18,1920. | 
Present :—Juatise Sir Abdur Rahim; K1,; 
and Mr. Justice Sadasiva Aiyar. 

Ix О. В. P. No. 81 or 1920 
SAMINATHA PILLAY-—REsPONDENT— 
PETITIONER 
versus 
RAJAGOPALA MUDALIAR — PETITIONER 
—R:POXDENT. 

Ix О. RP. No. 267 or 1920 
BAGGIAMMAL — RzsPos8peNT No, 1— 
P&riT.0NER 
versus 
RAJAGOPALA MUDALIAR AND ANOTHER— 
— РетітіояЕх ano Rg3POADENT No. 2— 


RESPONDENT, 

Oivil Procedure Code (Act V of 1908); О. І, т. 11 
-Right of suit in two trustees--Suit by one ondy— 
Co-trustee impleaded as defendant—Plaintiff trustee; 
death oj—Üonduct of suit entrusted to defendant co~ 
trustee, validity of. 


The right of suit in respect of a trust resided’ in 
two trustees, one of whom brought a suit, in which 
the co-trustee was impleaded as a defendant. 
During the pendency of the suit the plaintiff died, 
and the Court gave the conduct of the case to the 
co-trustee by transferring him from the liat of 
defendants to the position of plaintiff: 

Held, that the Court had general power under 
Order I, rule 11, of the Civil Procedure Code to 
make the order, asthe right to continue the suit 


ўз, LXII] 


INDIAN OASES, 


361 


; MANALAL B-GHUNaTA 0, RADHAKIBON RAMJIWAN. 


vested in the co-tristee впй- he was entitled to - 


conduct the 8016, С з 
Petitions, under sestion 115 of Aet V of 
1903 aud sestion 107 of the Government of 
India Act, praying the High Oourt to revise 
ап order of the Court of the District Munsif, 
Podnsmallac, dated the 3rd Dasember 1919, 
in, Civil Missellaneou: Potition No. 1:54 of 
1919, in Original Suit No. 505 of 917, and 
Civil Misoollaneous Petision No. 1355 of 
1919, in Original Sait No. 502 of 1917, 


FACTS appear from the judgment. 

Mr. Krishnamachariar, for the Petitioner.— 
The’ lower’ Court should not have allowed 
thé ‘transposition of the defendant as plaint- 
if; Order XXII, rulé 3, Civil Peosedure 
Oode, does not apply. That гё” relates to 
one of two or more plaintiffs dying and the 
right to sue not surviving in tho rost, 

Mr. O. Vencatasubramiah (with him Ме, V. 
Krishnamachiríar), for the Rospondents.— 
Though a position’ like the present is not 
definitely dealt with in the Cole, tha 
right to sue having vested jointly in the 
plaintiff and‘ defendant, there san be no 
objestion, on prinsiple, to tha Court trana- 
posing the deféndant as plaintiff, Оа plaint- 
iff’s death the right of suit vested ia the 
defendant. Order І, rule 11, Civil Prosadure 
Oode, is somprelensive and permits of such 
transposition, 

The petition is governed by Artiele 181 
of the Limitation Aat. 

JUDGMENT,—This suit was brought by 
the plaintiff, who alleged that he and Raja- 
gopala Мидай were trustees of the pro. 
perty:in dispute. The plaintiff died, and the 
qüestion now before us is, whether Rajagopala 
Madali was rightly allowed by the Distriet 
Munsif to condust the suit as plaintiff, by 
transferring him from the list of defendants 
to the position of a plaintiff. Order XXII, 
rals 3, does поб in terms apply, but thera 


вап bp no question here that the right to’ 


вав was jointly ia the plaintiff aud the 
petitioner in the lowar Court, Оа the death 
of the plaintiff that right vested in the psti- 
tioner in the lower Oourt, and he is entitled 
to sonduet the suit. 

' As rule 3 of Order XXII does not apply, 
it cannot be said to have abated withia the 
meaning of that rule. Arbiole 175 of the 
Limitation “Ast woüld not apply but tha 
Artiele that would be applisable is Artisle 
181. The'eontingeney such as happened in this 


suit is not expresaly and spesifieally dealt 
with by the Civil Prossdure Code, There вап 
be no doubt that the Court has the power" of 
transposing the defendant as the plaintiff 
in the siraumetanaes diselosed in: this ease, 
Order I, rule 11, gives general power to the 
Court to give the sonduot of the suit to sueh 
persons as it deems proper, and the prosent 
would be eminently a fit ease for the exercice 
of that power. 


We, therefore, dismiss both the revision 
petitions with eosta. 
М, O, P, 
Pettitons dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL Оту, JURISDIOTION ÁpPEAL No. 14 
or 1916, 

Богт No, 1033 or 1914, 

July 2-, 1920. 

Present:—BSir Norman Masleod, Kr., Chief: 
Justice, and Mr. Justiee Faweett, 
MANALAL RAGHUNATH AND OTBERS— 

DEPFENDANT:—-ÁPPRLLANTS 
resus 
RADHAKISON RAMJIWAN 4 мкм 


—PriuNnTIFEFE— RESPONDENTS. 
Gontract.— Wagering—Pueca adatia-—Ordinary 
broker and pucca adatia, difference between, . 


If а contract between а pucca айана and hig 
constituent is a contract of employment, such a 
contract can never, by its very nature, come within 
the definition of wagering contracts, and the ‘исса 
адаа, must win unless the constituent can brin 
the contract within the provisions of Bombay Aot 
IT of 1865. Гр. #62, col. 2.] 

The only difference between the relationship of a 
pucca adatia and his constituent on the one hand 
and that of a broker personally liable on the con. 
tracts he enters into on orders received and his 
client on thé other, is that in the latter case tho 
broker enters into the contracts as agent for the 
client, he himself being also personally liable to 
the person with whom he contracts, ‘while the 
айана does not make the’ contracts with third 
parties as agent, but as principal, the constituent 
having noright to be brought into contact with 
the third parties. The transactions between the 
adatin and third parties have no connection what. 
ever with the transactions between the adatía and 
his constituent. Гр, 866, col, 2; p. 368, col, 2] 
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Mr. Campbell, for the Appellant. 

Sir Thomas Strangman, Advooate General, 
and Mr. Jinnah, for the Respondents. 

JUDGMENT. 

Млосвор, C. J.—The plaintiffs filed this suit 
to reoover from the defendants the losses 
they had ineurred on certain forward aon. 
trasts for soliton entered inte by them ontheir 
behalf as their pucca brokers. 

The defendants raised the defense of 
wagering, and the issue raised at the trial was 
whether the transactions in the suit were by 
way of wagering. | 

The Trial Judge desided that issue in 
favour of the plaintiffs and dirested an acaount 
to be taken of what was due to the plaintiffs, 

The defendants appealed and, when the aps 
peal same on for bearing bebore Soott, О, J., 
and Heaton, J., the defendants asked to be 
allowed to call further evidence. 

The ground for the applieation was that 
the learned Judge in the Trial Court was 
wrong in allowing the plaintiffs to ohange 
their ease in the.sourse of reply and to allege 
that they were in the position of mere brokers, 
when the sase had been aonducted throughout 
on the ease made by the plaintiffs that they 
were pucca brokers. к l 

The Gourt eaid :— The suit is in form a suit 
by agents against their principals for money 
due upon an agensy aesount. The defence is 
in that the oontraote, whish form. the basis 
of the acsount, were entered into between the 
plaintiffs and the defendante there was no 
ipiention on the part of either side—who- 
ever the sontrasting parties were—to fulfil the 
eontraets in specie,” (1 quote from the print, 
but it доев not read quite right.) 
The Court sonsidered that Beaman, J., had 
desided tbe ease on the footing that 
the plaintiffs acted as middlemen, and 
that it waa quite possible that the de- 
fondanta’ contention, that plaintiffs’ position 
was exactly similar to that of a pucca adatia, 
was sorrect and that the defendants should 
have an opportunity of showing that those 
who ‘sontrasted with the plaintiffs for the 
same Vaidas and for amounts of produse sor- 
responding with those for whioh the defend- 
ants entered into eontraets had no intention of 
carrying out their bargains and that this was 
known to the plaintiffs, Farther evidence 
was, therefore, recorded. With all due res- 
peot, it does not appear that the defendanta 
pntered into any contracta, if, ав employers, 
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they gave orders to the plaintiffs as their 
agents, However that mey be, the question 
whether the plaintiffs were middlemen or 
occupied the position of pucca adatias need not 
be diseuased, as it has been admitted that, 
for all material purposes, the plaintiffs asted 
in the same way вв pucca adatias, It may be 
noted that at the time when this suit had been 
filed Burori$ Ruitonii Bomanjt v. Bhagvandas 
Parasram (1), a ввве ofa very similar nature, 
had been decided by the Appeal Court’ against 
the plalntifis who were pucca adatias and 
it may be surmised that, to avoid that deoi- 
sion, the present plaintiffs had aealled. them- 
selyes pucca brokers. The plaintiffs! first 
witness admitted that pucca brokers were the 
same as pucca adatias and were liable in 
exactly the same way. The dasision of the 
Appeal Oourt in Buriorjt Rutionji Bomanjt 
v. Bhagvondas Parasram (1) has sinse been 


reversed by the Privy Council, Bhagwandas: 


Parasram v. Burjorjt Ruttonjyi Bomani (2), 
on the ground that the defenae of wagering 
had failed. 

Now, the chief diffisulty in dealing with 
this appeal appsars to me to arise from the 
fast that the proper iasues were not raised, 
and that was due to the fact that, although 
contests betweenpucca adatias and their oonsti- 
tuents in these Courts have been very frequent 
it does not seem to have been sufficiently 
realised that, if the contrast between the txo 
is а eontrast of employment, such a soníraet 
oan never, by ifs very nature, come within the 
definition of а wagering сопігаві, aud the 
pucca adatia must win unless the aonstituont 
san bring the sontract witbiu the prcvisiton 
of Bombay Act ILI of 1865. That Aet was 
present to the mind of the learned Trial Judge 
and was also referred to during the argument 
in Bhagwandas Parasram у. Burjor;i Ruttonji 


. Bomanji (2), but unfortunately it does not 


appear that the respondents there were re- 
presented. 

Their Lordships’ judgment in that ease 
requires a careful analysis, as, with ‘the 
greatest respect, some of the remarks are 
suffisiently uncertain to cause: a differense of 
opinion as to their meaning, In a similar 


(1) 20 Ind. cas 834; 33 B, 204; 16 Bom. D, В. 716. 

(2) 44 Ind. Cas. 284; 46 L A. 29, 23 M. 1. T. 
208; 84 M. L.J. 805; 4 P. L. W. 229; 16 А.І, J. 
241; 27 О. 1. 7. 858; (1918) M. W.N. 315; 22 C. 
W. №. 625; 20 Bom. L.R. 561; 7 L.W. 577, 42 B. 
873; 11 Bur. L. Т, 211 (Р. O.). к 
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ease resently tried before me on the Original 
Side, Counsel for the opposing parties read 
eeriain portions of that judgment in diamet- 
rically opposite ways, 

But before entering on that it will be as 
well to sarefully set out from the evidenee 
before us the exact nature of the business 
transacted between the parties and reduce 
the rights and liabilities arising therefrom 
in the light of the judgment in Bhagwandas 
v. Kann (3). 

The defendants are traders residing in the 
Berars and though, some years ago, they used 
to send ootton to Bombay, they took to spesu- 
lating and lost most of their resourses, Tha 
plaintiffs are, what may be oalled, outside 
brokers, and not resognized Shroffs whose 
sontrasts are nocopted in the market in whish 
this peouliar business is done, . 

The business between the plaintiffe and 
defendants was sarried on by aorrespondenae, 
the plaintiffs advising the defendants with 
regard to the state of the market, the de- 
fendanis giving the plaintiffs orders іо buy 
or sell. The sommodity dealt in was aotton, 
mostly Broach, but alao Bengal and Akola. 
Now, leaving all questions of wagering aside 
for tre present, when the defendants ordered 
the plaintiffs to buy, say, 100 bales Broaeh 
sotton for the Marsh Vaida, and the plaintiffs 
booked the order, that meant that the plaint- 
iffa г ndertook to produse the ectton on the 


Vaida Day aud defendants undertcok to pay | 


for it. The plaintiffs might sovor their own 
liability by entering into a forward sontract 
with-a seller, or they might prefer to take 
the rick themselves. Whatever oonrse they 
pursued, tbe defendants had nothing to do 
with any parties with whom the plaintiffa 
eontrasted. . The plaintiffs only were liable 
to them, If that were the only transactions, 
whèn the. Vadia Day arrived, the defendants 
eould either sall upon the plaintiffs to deliver 
the eotton or settle at the room.rate. If, 
however, before the Vadia Day the defend. 
ants gave the plaintiffs an order to sell 100 
bales, then the business would be squared, 
the defendants would be debited with the 
sost of the purehase and aredited with the 
proeeeda of the sale. In the account of the 
suit dealings in Broash sotton at page 202 
it will be seen that the plaintiffs esvered their 
own liability by entering into eont:ao's with 

(8) 30 B, 205 at pp. 210, 215; 7 Bom. І. В. 


other parties, with the exeeption of 100 bales 
whish were sold at the. room-rate at the 
Vadis. Not a single sontract in the usual form 
was signed. The whole business, from start 
to finish, was transasted by book entry, the 
defendants being debited with the sost of 
purehases and oredited with the price of 
sales. 

The plaintiffs would make nothing exeept 
their brokerage and the profit on the 100 
bales settled at the room. rate at the Vaida. 


Stopping there, if there was nothing more 
in the ease, there would be no answer to the 
plaintiffa olaim, They were employed to 
buy and sell eotton, and if they inourred 
losses in the oourse of their following their 
employers’ instruations, they were entitled 
to be indemnified, ‘And if it be onee realis. 


ed that they guaranteed to find the sotton ` 


ordered by the defendants or to pay cash 
for the cotton sold, while the defendants 
had no concern whatever with the methods 
by whieh they arranged to fnl8l their 
guarantee, then it would seem that, in the 
absenos of any өүїйөпбө of witnesses or 
inferenses whish oan be drawn from mur. 
rounding sirsumstanoes with regard to any 
nnderstanding arrived at between tha plaint- 


iffa and defendants, it is absolutely irretevant ' 


to enter into the question how the plaintiffs 
arranged to ful&l their guarantee, 


It will be neaessary, now, to sonsider the . 


inaidenta of the employment of the plaintiffs 
as pucca adatias as laid down in Bhagwandos 
v, Kanji (3) and approved of in Bhagwandas 
Parasram v. burjorit Button Bomangt (2). 1n 
Bhagwandas v. Kant (3) the upsountry oon- 
stitutent had, in December 1903, ordered the 


adatia to sell 400 bales Broaeh aotton for the . 


Maroh Vaida. The adatta, on reseiving the 
order, cold by four separate aontrasts 400 
bales to three different peraons, On the 
26th January the adatia bought bask from 
two of these persons 200 bales and the гө. 
maining 200 balea were brought baek on 
the 24th Maroh, On the 9th February 1904, 
the aonstituent had wired to the adatia to buy 


. 400 bales Broash sotton for the Maroh Vaida, 


The adatia said he had written on the 106 
February that he sould not earry ont the 
order. The eonstituent denied having reseiv- 
ed the letter. The constituent was debited 
with the loss on the 400 bales on the ground 
that he bad failed to give delivery, He ean- 
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tended that there was- a wrong: debit, thát- 


the adaéia, having squared the sontraots with 
tha third parties without subatituing others, 
воша ` поё hold liable on the due date the 
constituent for whom the first contract had 
been entered into. Оп these fasts,and on these 
sontentions, it was held by the Appeal Court 

(1) that no eontraetual privity was estab- 
liehéd' between the upsouniry sonstitnent 
and the Bombay merohant. 
merchant, I presume, it was intended to 


refer to the third party with whom the 


adatia contrasted). 

(2) That the upeountry sonatituent had 
no indefeasible right to the eontraet (if any) 
made by the pucca adalia on receipt of the 
order, but the рисса adatia might enter into 
eross contrasts with the Bombay mershant 
either on his own aesount or on aesount of 
another constituent and thereby, for praotieal 
purposes, eanael the same. i 
| (3) That the pucca adatia was under по 
obligation to substitute a fresh sontraet to 
meet the order of the first aonstituent. 

It also seems to have keen held that the 
adatia ів not obliged to sarry out an order 
of his eonstituent, provided he informs the 
sonstituent at oroe of hbis- inability to earry 
out the order. 

What, then, was the relationship between’ 
the sonstituent and the adatie?P 

Jenkins, О. J., said: “{ think the eon- 
trast between the parties was one of employ- 
ment for reward, and the-ineidents proved 


appear to me to sonverge to the eonelüsion' 


that’ the. contrast of the pucca- adatia, in 
oironmstanees like the present, is one where- 
by he ` undertakes or— to use the word in its 
non-teehnical sense as business men on одов. 
sion do use it— guarantees that delivery should 
on due date be given or taken at the prise -at 
whieh the order was aesepted or differences 
paid: in effest he undertakes or guarantees 
to find goods for oash, ог odsh for goods, or 
to рву the difference. [do not-say that 
{бге гів no relation of’prineipal and agent 
between the ‘parties at any-stage; there may 
be up to'& point, and that this: is legally 
possiblé is shown by  Mellish| D J., 
in White, Hæ parte, Nevill, | In те 
(4), where he speaks of a person who 
is an agent upto а oertain point. So here 
there may have been that relationship in ita 

(4) (1871) 6 Ch. App, 397 at p. 408; 40 І, J, Bk. 
48; 24 L, Т. 45; 19 W, Б. 488, . 


(Ву Bombay. 


ecmmon meaning for the -purpoce ‘of’ ascer- 
taining the priee at whish the order was to 
be: completed, and to tbis point of. the tran- 
saotion all the obligations of that ‘relation : 
perhaps apply, Bat when that stage.. is 
passed, I think the relation is not that 
of: prinsipal and agent, but of the nature I 
have indicated," 

Now, І shall apply that’ deGnition of the 
relationship of the. parties to the fasts. 
When the eocstituent gives an order to buy, . 
the adatta is his agent to ascortain the market 
prise. Having done that, if. he aecepts the 
order, he is employed for reward and undere 
takes to produoe the goods at the due date in 
return for bis eonstituent’s cash. But is 
pot an agent a person who is employed by 
his principal to do sertain things for reward? ` 
If A asks B to buy on his behalf eertain 
gcode, for forward delivery for a commission, 
and B informs A that he bas brought the 
goods, it depends on the terms of the contract 
of: employment whether B undertakes to: 
deliver the goods, whether his seller defaults 
or not, or whether B is no longer respon- 
sible after he has brought the buyer and 
seller into contrast. Here it i» held that by 
the terms of the sontract the adatia is respon: 
sible, bnt more than that his constitnent has 
nothing whatever to do with the seller. He 
bas по interest in the contract’ and the 
adaita oan deal with it as he pleases. If 
the adatéa sella baek the goods to the’ seller 
at a profit bis employer is not entitled to 
that profit, nor, of sourse, would he be liable* 
for any loss. But it does seem very strange 
that when the constituent employs the айайа ` 
for reward to do a eertain thing, he has no 
title to what has been done under his :orders. 
Would it not be much more in sonsonange: 
with the fasts to say that’ when ‚tbe sons 
stituent asks the adatiu to buy or sell, it is a» 
eontrast between those two that the- айайт 
will deliver the goods to the eotistituent for- 
bis өвеһ, or pay sash, for the sonstituent's 
goods, in other worde, в plait eontraot of 
sale or purohase? Опсе it їз established that 
thera is -no privity: between the , constituent: 
end the third parties, that the adatia ean 
make sontrasts with sueh parties or not as he 
pleaser, that if he makes eontraets, he oan sancel 
them just as it suits Lim, it all comes to this, 
the eonstituent gives anorder to buy, say, 100 
bales Broach cotton for the- March Vaida at 
the maket rate, The adutia saya; "| haye 
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bought at Ra. 300, whioh I guarantee to be the 
market prise," He is then liable to deliver 
&he.eotton at Re. 300, on the Vaida Day. It ia 
.open to him to oover his liability by buying 
. froma third party at Вз. 300,in whioh oase he 
- earns only his commission, or he may take 
the risk himself. In any event, sven if he 
does oover - himself, he oan deal with the 
eovering aopntraet as һе pleases and sell back 
the eotton “if it suits him. There is then 
an absolutely distinet dividing line between 
the dealings as between the айат and his 
eonstituent on the one hand, and his covering 
. dealings, if any, on the other, Can it matter 
whether the adatia, if he «overs, does 
. во by means of рисот contrasts or wagering 
eontraets? None whatever, as far as І oan 
вее. 

Now will be seen the sonfusion which bas 
arisen owing io the single issue in the oase 
being were the transactions in the suit by 
way of wager? leave out of sonsideration 
the is&ue as to damages, The transactions 
in the suit clearly are tbe transactions 
between the plaintiffs and the defendants 
‘which gave rise to the elaim in the snit, 

The transactions between the plaintiffs and 
defendants and the plaintiffs’ covering trans- 
astions sould not possibly form the subject. 
‘matter of'one issue, Bat if the айдаа is 
only, inthe first place, an agent and then a 
person employed for reward, the eontraet of 
ageney- or employment ennnot possibly soma 
within the definition of a wagering eontraot, 
nor sould a contrast. of ageney or employ- 
ment be referred to as “transastions.” Some- 
what similar questions have arisen in 
England in suits between brokers and their 
elients, Lord Halsbury says (Volume XV, 
page 283): “But since in transactions in 
stosks and shares the true nature of the 
bargain is sometimes involved in some 
obseurity, the relations in whieh the parties 
Btand...must be ascertained, 1t one who is 
desirous of ' spesnlating ' (and I take it that 
the word ‘gpeeulating’ is used аз the 
equivalent of ‘gambling’ in differenaes) 
employs a broker on the Stoak Exchange 
to. buy or sell for him, their relation 

` js that of prinsipal and agent. The broker 
oharges.a commission for his services, aud a 
rise or fall in-the prise of the stoaks purchased 
or sold does not affect him. I£sueh be the 
truerelation betweenthe parties, there ts nothing 
at stake Le:wesn them and there is no wager, 


Taacker v. Hardy (5). And although the 
broker be employed to make wagers and 
does so, while this will not make the 
transaction bsbween him and his olient a 
wager, yet the broker will not be able to 
resover from his alient losses he may have 
paid, or commission for his servioes, 55 and 
56 Vie, в. 9, в. 1. Ав long, therefore, as the 
relation batween the parties is really only 
that of broker and olient, the eontract 
between them eaunot be a wager, even 


although the broker may know that the 


client does not expest to be ealled upon to 
settle the transaction exsept by the payment 
of differenees,” 

The only difference, then, between the 
relationship of а pucca айана and his oon- 
stituent on the one hand, and that of a 
broker personally liable on the sontrasts 


.he enters into on orders reseived and his 


client on the other, is that in the latter ease 
the broker enters into the aoniraet as agent 
for the elient, he himself also being personally 
liable to the person with whom he sontraote, 
while the adeéta does not make the sontraets 
with third parties as agent, but as prinsipal, 
the eonstituent having no right to be brought 
into eontac5 with the third parties. . 

The leading, ease on wagering contrasts 
between the principale is Universal Stock 


"Echange v. Strackan (8). The appellants 


bought from and sold to the respondent 
various stosks and shares at ‘the “tape 
prises" of the day. Bought and sold notes 
were made out by the appellants in each 
transsetion, stating that they acted as "prin- 
cipal or jobber” and subjest to the terms 
printed on the baok, Term No. 2, stated ater 
alta, that every purahase or sale contrasted by 
the company was а bona fide transaction 
for delivery on a specified settling day, and 
the contrasta entered into by the sompany 
were поё aontrasts of gaming or wagering, 
The transastions were for very large amounts 
and in no instanoe were stooks and shares 
ever delivered. The respondent brought the 
action to resover securities handed to the 
appellants for the performanoe of his contraet, 
alleging that thesontrasts were gambling trans.» 
actions for differences, Oave, J., in summing 


(5) (1878) 4 Q. B. D. 685; 481, J, Q. B. 289; 89 
L. Т. 695; 27 W. В, 168, 

(6) (1896) A. О. 166; 85 L. J. Q. В, 498; 741. T 
468; 44 W, В, 497; 60 J. P. 468, 
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up said: ‘Notwithstanding those ostenaible 
- terms of basiness, was there a seeret under- 
standing that the stook should never be called 
for or delivered, and that differensea only 
. should be dealt with? If there was that searet 
understanding, then the plaintiff is entitled to 
resover his seeurities," The Jury found that 
the whole of tbe transastions were gambling 
transactions, The case was taken to the 
House of Lords. Lord Halsbury, L.. О, 
. after saying that he was unable to uuder- 
stand after the directions to the Jury what 
possible  misdireation — eould have been 
` suggested, proceeded: “The ease resolves it- 
self into an entirely different question, the 
only question of Jaw I need refer to—namely, 
whether or поб there was any evidenee to go 
to the Jury...... When [ look at the terma 
themselves, the whole scheme appears to me 
to be intended with great ingenuity бо pre- 
tend that there is to bea real transaction, and 
yet there is to bea payment in respeot of tho 
relations between the parties which is only 
reconoilable in my mind with its being an 
unreal traumaotion......... I am satisfied, aa 
far as Таш oohosrned, that the Jury were 
right, and that there was ample evidense to 
go to them whish would justify them in 
the eonolusion st whioh they arrived.” 


Lord Harsohell said: “It has been said ' 


that wherever a contract is entered into be- 
tween two. parties eontaining an obligation 
under any oironmstenses to aause property to 
pass from one to another, whatever else there 
' may be in the contrast, and although neither 
of the parties aontemplated that that pro- 
vision should ever become operative yet, if 
it ever may become operative, the contract 
eannot be by way of gaming and wagering, 
The proposition amounts to this, that parties 
. who intended to gamble with one another 
- but wanted tc have the security against one 
' another of being able in а Court of Justice 
to resover their bets, could sompel a Court ` 
of Juotise to adjudicate and seaure to them 
their bets by a judgment, if only they inserted 
in their sontract a provision, whieh might 
in eertain events besome operative, to compel 
the goods to bé delivered and received, al. 
though neither of them anticipated auch a 
eontingeney; the purpose of inserting the 
provision creating an obligation being only 
to oloak the faot that it was a gambling 
' transaction, and enable them to sue one an. 
other for gambling debts,” : 
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In Gieve, In ve, тивів, Em parte (7) 
the sontrasta in question gave the seller 
or buyer an’ option to ‘demand delivery on 
naseptanse of the stoeks or shares, the sub. 
ject-matter of the eontraate, the price 
being insreased by one-eighth if the stook 
waa taken up or deereased by one-eighth if 
wtosk was delivered, It was held by the 
Appeal Court that the transactions were 
gaming transactions, although one of the 
parties had the option to turn them into real 
transactions of sale and purohase, Vaughan 
Williame, LJ, in delivering judgment said: 
“The whole form of the transacticn is just 


. what one would have expected if the parties 


were minded to gamble in differenses bnt 
were anxious to put the sontrast into such 
a form a8 to sloak or soncealthe faot that 
they were gambling, Then, when one adds 
to that the history of the tranaastions from 
beginning to end, the sonduot of the parties 
leads almost nesessarily t3 the inference that 
they only intended gambling transastions,”. 

Thacker v. Hardy (5) wasa ease between а 
broker and hiselient. The plaintiff, a broker, 
entered into sontrasts on behalf of the 
defendant upon which he beeame personally 
liable, and he sued the defendant for indem: 
nity against the liability insurred by him 
and for commission, Lindley, J., who tried 
the oase, came to the eonelusion (I) that the 
defendant was а speaulator and tha plaintiff 
knew him to be во; (2) that the defendant 
employed the plaintiff to speculate for him 
on the stoek exehange; (3) that the defendant 
knew the plaintiff would have to enter into 
contrasts to buy or sell to earry out bis in. 
struotions; (4) that there was no other way 
in whieh the plaintiff sould spesulate for the 
defendant; (5) that the plaintiff did buy and 
sell accordingly; (6) that the defendant never 
expested, nor intended, to aseept actual de- 
livery of what the plaintiff might buy for 
him, пог astual deliver what plaintiff 
might sell for him, and that the plaintiff 
knew that; (7) that the defendant knew the 
risk he was running but hoped plaintiff, would 
so be able to arrange matters that he should 


‘only have to ressive or pay differenses; (8) 


that unless the plaintiff sould so arrange 
matters, the defendant could not pay for what 
was bought, or deliver what was sold, and 


(7: (1599) 1 Q. B. 794; 681. J. Q. B. 509; 80 Ly 


' T. 438; 47 W, В. 441; 6 Manson 136; 15 T L, B.251, 


' affirmed on appeal, 


, entering into of agreements by wey of gaming | 
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plaintiff knew that. Bat it was held that 
whenever one person employs anothar to do 
в lawful ast whish exposed him to liability, 
there was an obligation to indemnify and 
what the plaintiff was employed ta do was to 
buy and sell on the Stosk Exehange, and 
everything he did'was perfeetly legal, in spite 
of the fasts found that the defendant was 


gambling in diffevenses aud tha plaintiff | 


knew he was gambling. This decision was 
Itis submitted that if 
в Similar ease were to oome before the Conrte 


' again the provisions of 55 and 56 Vio, e. 9, 


would be avplicable and the resnlt on the 
findings in Thacker v. Hardy (5) might be 
different, Seation 1 of Bombay Ast IIl of 
1865 enasts: “All oontrasts whether by 
speaking, writing or otherwise: knowingly 
made to further or assist tha euteving into 
effecting or ea&rrying out agreements by way 
of gaming or wagering and all contraots by 
way of sesurity or guarantees for the perform. 
anos of sush agreements 
be null and void," 


The proper issues in this case, therefore, 
were : (1) If the sontraot between the parties 
was one of employment for reward, was 
it knowingly made to further or assist the 


or wageringP (2) Ifthe sontrast between 
the parties was as between prinsipal and 
prinaipal, was itby way of wagering or gam- 


, ing Р 


In order to win on the first issue the defend. 


. ants must prove that there was an under. 


standing between them and plaintiffs (1) that 
they were nobonlyspeoulating but gambling; 
(2) that if they ordered the plaintiffs to buy 
cotton, they would never 0811 upon them to 


. deliver it, and if they ordered them to sell, they 


‚ would never themselves deliver it; (3) that 


if the plaintiffe insurred losses in carrying 
out their orders, they sould indemnify them, 


' and (4) that even if the plaintiffs did not 


contrast with third partiesin pursuance of 
their orders, differences would be reaeived and 
paid exactly as if they had. Insidentally, it 
might be arranged that plaintiffs should only 
enter into wagering eontrasts with third 
parties, and that would be suffisient to vitiate 
the sontrae$ of employment, though it 


‘might not be possible to prove that those 


third parties with whom the plaintiffs eon. 


'frasted were also wagering. 


or sontracta shall: 


On the sasond issus the defendants would 
Lave to prove there was a sommo intention 
ouly to pay differanses. It ів qii» hopeless 
to expeat to get any direst evideuse from the 
plaintiffa’ side ou the last point in а ease 
of thia kind, No witness of theirs will ever 
admit that there ara sush thinga as wagering 
sontrasts, They may plead guilty to a 
knowledge that there are such things as 
suita transastions, whioh are merely spesula. 
tive and are or oan ‘he so mixed up with 
genuine transactions that they gain inevit- 
able validity from sueh transactions. On the 
oral evidenss the learned Trial Judge remark- 
ed: “I thought that the limit of audasious 
and silly perjury had been reashed by the 
defendanta’ first witness, but І am bound to 
say that tha plaintiffs surpassed him.” But 
in eonelusion he said: “Ido uot propose to 
toush upon the evidense in detail, partly 
besause of its intrinsically bad quality aad 
partly because all the fasts material to be 
known are virtually admitted. Iam satisfied 
that the defendant has not been able to prove 
either that he himself never at any time 
meant to give or take delivery of the goods 
eovared by theae sontrasta or that plaintiffs 
were aware of sush intention, if they had had 
it, much less that the parties who sold, held 
similar intentions and- that the plaintiffs 
were aware of that also, I must, there- 
fore, hold that these eontrasts were поб wager- 
ing sontrasts,” 

Those remarks were based on the desision ` 
that the plaintiffs were middlemen and that 
the nsotual sontrasting parties were the 
defendants on the one hand, and the parties 
with whom the plaintiffs entered into son. 
tracts at the defendants’ instrnstion on the 
other. But as the plaintiffs ara now admit- ' 
ted to have oasupied the same position as 
pucoa adattas, we must consider the evidense 
which was before Beaman, J , and the evidence 
recorded from an entirely different point of 
view, 

There is no need why we should be deseiy- 
ed by tha pious protests of the plaintiffs if 
from a survey of the surrounding oireum- ` 
stances we must come to the inevitable eon- 
elusion that the plaintiffs were the sentra of 
a series of gambling transactions, and that 
there must have been an understanding well 
known to all concerned on all the foar points 
whieh I have set out above, First, the 
defendants were traders in the Berars, Can it 
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possibly be suggested that the plaintiffs ever Bhagwandas v, Kanjt(3) thatthe oontracts made 
imagined that the. defendants wanted Broash — by the adatia belong to none. of these olasser, 
eotton sent to them or that they would have as the constituent is never brought into 
. Broash cotton to deliver? It. may ba that,  sontaet with the parties with whom tHe 
in.the language used by Jenkins, О. J.,-i0 ааа contracte, nor can they ever make the 
_Bhagwandas v, Kanji (8), the plaintiffs under- — sonstituent liable if the adatia in his contracts 
-took to find goods for eash or aash for goods, ` with. them defaults, Therefore, by a different 
, but that, with ell due.respect, is & purely road, the same conelusion is arrived at that 
idealistie description of what a. рисс: adatta . the transaetions between the adatia and.third 
. may do and етеп еп is somewhat difficult to parties have по eonneotion.whatever with 
, nnderstand, if analysed, ‘the transaetions between the adatia and his 
-The position of a buying and selling agent | gonstituent. í 
„is well understood in. business oireles. An . Togo bask to the surrounding siroumstanses, 
. agent may guarantee to buy the goods ' Sesondly, there is the sorrespondense between 
.-ordered by the employer, and to deliver them | the parties, from whieh it is elear. the 
„if the money for them is paid;he ean also . plaintiffs knew the defendants were gambling 
. guarantee to sell what his employer sends him . and not speculating. боо, 
andassount for the sale-proseeds, in other | Thirdly, there are the resords of the 
. worde, that is sommission ageney business,and , transactione, a mere -seriea of debts and 
_stands on quite a different footing to what oredits by book entry without a single 
; appeare,-from the evidence in this ease. to be , gontrast being signed, though even if there 
“the business of а расоз айана, It may be were sontrasts drawn up and signed’ oxaetly 
_ tbat if a constituent orders an adatiu to buy in the way .that contrasts evidencing 
‘ gotton, Ње adatia undertakes to find sotton if ` gennine mereantile transactions are drawn-up 
; the sonstitaent will pay, but the converse is and signed, the Court need not be led away 
‚ ambiguous. Does it mean that -if the con- .by suoh. pretences, We have now the 
: Stituent orders the adatia to sell, the eonstitu-  evidense of Ishwarlal Purshotamdas who 
ent must find the:goods and „the adatia will examined the books of the plaintiffs, The 
‘in the ordinary вопгве.рву over the proseeds -results for transactions in Broasb, Akola and 
‚ to the sonstituent? - But that is a -thing : Beñgalootton -are tabnlated on pages 212, 
.'whieh never happens. Or does it mean that 214 and 219, and 224respeetively. On-the 
‚ the adagia-will find the. goods to deliver to · 15: пу the plaintiffs purshased 200 bales at 
the person with whom he sontrasts in Res, 315, [00.from Ohhaganlal Harkisson and 
, return for that person's sash, 16 would be 1090 from Girdhar Kalantri; they are numbered 
. safer to say-that:theadatia guarantees to sarry each 1, : soe 
‚ ont his eonstituent's orders and the sonstituent . o, 29th July 200 bales are sold to Mirjam- 
‚ guarantees to indemnify the айана for all mal. Poldar af Rs, 270 8-0 the loss aseord. 
. expenses inourred in oarryingout those orders, dagly being Be, 4, 450, On the 27th July 100 
‹ Again, it may ;be: as жей -to wed the ‘bales were bought from Munshi Hirji at 
. sonfusion ~ that -has: arisen -by -diseussing Җа, 278; this transaetion was also.numbered 
„whether -the sontraet is one between prin: 1, 3 9 пі was squared by a sale on the 29th 
‚ sipal and -prinsipal or between prinoipaland Saly қо Ganesh Badar at Re. 270 8 0, the loss 
` agent, The parties to a -oontraet are always ‘being Ва; 375 ae К 
. prineipals but if the contract is.one of agenoy, ; r ‚ 
the  eontrast whieh the agent enters ' Оп theSlst July 1С0. bales were sold to 
into іп pursuance ofthe agenoy шеу -Murlidhar Maya at Hs. 277.8-0; the transas- 
: be made ‘by him with a third party (1) either tion is numbered 2 and the 100 bales -were 
` aa agent, in which oase he is not liable, or bought baok on the 18th September from 
. (2) as prineipal without disclosing the fact Tyabali Mulla at Rs, 323, the loss being 
that he is an agent, in whioh osese the third Вв, 2,275, On the 14th Angust 100 bales were 
, party has nothing to do wilh the party sold to Dharamsi Damji, No. 8, On the 22nd 
_ employing the agent until he is дієс1овей, or September 100. bales were sold to Shiv- 
" (3)-the agent'may be personally liable to the narayan Nemani, No, 4, and 100 bales to 
third party ae well as.the -person employing Ramgopal and Oo, No. 4, On. the 24th 
. the agent, It follows from the decision in September 100 bales, No. 3, were bought from 
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Bhwaniram Rubda, the loas being Rs, 2,3005; 
the 200 bales No. 4 was bought from 
Lalohand Nanakram, On. the 24th Sap- 
tember 500 bales Nos, 5-6 were bought from 
Haridas Pasari Ramshandra Mundi and 
Girdharilal Chatar and 500 were sold on the 
26th September to Prithiraj Bhugwan and 
Harnandrai Brijmohan. 

On 27th September 100 bales No. 7 wera 
sold to Narsingdas Mahabux and 100 bales 
No. 8 фо Dharamsi Damji. On the 28th 
September 100 bales No, 9 were sold to 
Girdharilal Ohatar, On the 18th Ootober 
200 bales Nos. 7 and8 were bought from 
Nanakram Raghunath. On the 28th Ostober 
100 bales No. 9 were bought bask 
from Girdharilal Chatar and 10) bales also 
numbered 9 wera bought from Ramratan 
Malani, This last lot of 100 bales were not 
sold before the due date and on the 25th 
Maroh the defendants were oredited at 
ihe room-rate of Rs, 262, the loss being 
Rs. 2,875. Е : 

Only 200 bales Akola were purehased on 
the 10th Ostober, 100 balea were sold on the 
16th January 1914 and 100 bales were sharged 
at the room-rate on the 24th January. 

100 bales Akola were bought for the 
Marsh Vaida on the 10th Desember and 
sharged at the room-rate оп the 25th Marsh. 

100 bales Bengal were bought on the 10th 
Desember and eharged at the room-rate on 
the llth Maroh and there was one Teji 
transaction of 100 bales, 

The plaintiffs had similar aseounts with all 
the: persons mentioned from whom the 
plaintiffs bought and sold and the tabulated 
statements show how they equared the tran- 
sastions entered into with them. In the 
defendants! ledger aescunt the numbers of 
bales bought and sold are entered with the 
prises, the losses and gains being debited 
and ‘credited, 

The ledger asesounta of the other firms are 
kept in an exactly similar way, the transas- 
tions on eaoh side being numbered, so that 
eorresponding sales and purehases oan be 
traced. Representatives of these firms were 
ealled, others had stopped business or left 
Bombay and sould rot be found. 

Karsondas Manmohandas, partner in Ram- 
gopal and Go., said that in all his transac- 
tions with the plaintiffa in 1914 he had 
neither given nor taken delivory, Ho might 
have-done so before 1914 (page 29), Amongat 
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the Indian brokers there could not be a 
written oontrast, all eontrasts were made 
orally by Indian brokers (page 32). He had 
dealings with five of the persona with whom 
plaintiffs dealt and had never given or taken 
delivery (paga 33). Hanuman Baksh Udhey 
Ram, Munim of Nanak Ram Raghunath, said 
in their dealings with plaintiffs no delivery 
was taken or given of ootton for the Broach 
Marsh Vaida, In respeot of 2С0 balas Akola 
sold for the January 14th Vaida plaintiffs 
gave a Shroff contrast, As between brokers 
there never was a written eontraet, Jadaorai 
Shivlal, Munem of Shevanarayan Nemani, 
said that in the year 1914 the plaintiffs 
neither gave nor took delivery in their 
dealings with his masters, 

Ali these firms asted as brokers who never 
signed sontrasts, If they could manage to 
get а Shroff contrast their liability eeased, 
No doubt they often asted as intermediaries 
in genuine transactions, but there is no 
evidence that where they made oral sontraats 
with constituents the transactions were 
anything more than book entries of rates. 

Now in sases of this nature the only ques- 
tion of law is, whether there is evidence to 
go.toa Jury, and if that question can be 
answered in the affirmatives, the next 
question is, whether the Court performing 
the function of a Jury бап reasonably come to 
the oonslusion on that evidense either that 
the parties have entered into sontrasts by 
way.of wagering or have entered into sontraats 
knowingly to further or assist the entering 
into or sarrying out agroementa by way ot 
wagering. In my opinion undonbtedly in 
this oase there is evidenas to go toa Jury, 
If the oorraspondensa between the plaint- 
iffa and defendants ean bə aonsidered as 
amounting to sontrasts of sale and purchase, 
T should ask a Jury to say whether, on the 
evidenc3 before them, they thought there 
was a sosret understanding that cotton should 
never be called for or delivered and that 
differenses only should be dealt with, If, on 
the other hand, the plaintiffs were employed 
for reward, l should ask the Jury to say 
whether they thought the defendants were 
only dealing in differenses and plaintiffa knew 
that and whether thera was а sseret under- 
standing that whatever the plaintiffs might do 
on the defendants’ instructions, the transas. 
tions as between themselvas were to bs 
settled by paying differsuses, Is there then 
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anything in the judgment in Burjorji Rut. 
onjt Bomanjí v. Bhagvandas Parasram (1) 
whieh would aompel me to say that that 
would be а misdirestion? In that oase the 
defendant instrusted the plaintiffs, who were 
. pucca  adaítsas, to sell for him three several 
lots of linseed amounting to 4000 tons Sep- 
tember delivery. 

On the strength of that order the plaintiffs 
sold linseed by separate sontrasts to 39 
buyers, The transactions took the form of 
sales by the defendant to plaintiffs followed 
by re-sale by the plaintiffs, but the plaintiffs 
acted.as pucca adatias and the defendant 
deposited Rs. 61,000 to seaure them against 
loss. As the market fell, the plaintiffs 
ealled on the defendant at the end of August 
either to give delivery or to authorise them to 
purchase on his behalf, The defendant did 
neither. The plaintiffs gave delivery of 800 
tons and oanoelled the oontrasta for the 
remainder by eross-aontraets. 

Their Lordships held that the plaintiffs 
were employed as pucca adattas and acted in 
conformity with their employment when 
they made the sontrasts with the 39 buyers. 
So they besame entitled to bə indamnified 
by the. defendants against the consequences 
of the aets done by them, unless they were 
unlawful. 

Then their Lordships say: "No doubt, 
the contract of a pucca adatta, as that of any 
one else, may be by way of wager, but oan it 
be said that the employment ofthe plaintiffs 
by the defendant was of this description”? 
It has not been shown that ther» was any 
bargain or understanding between the parties, 
either express or implied, that linseed was not 
to bedelivered, nor was it & term of the 
employment that the plaintiffa should protaot 
the defendant from liability to make 
delivery." 

Now, with.the greatest respect, I sonfess 
to having some difficulty in following that 
passage taken in sonjunotion with the 
insidents of the employment of the plaintiffs 
as pucca adatias as set out in Bhagwandas 
v. Kanji (8). It was the plaintiffs who had 
undertaken to deliver to their 39 buyers; 
there was no. privity of contract between the 
defendant and those buyers and though it 
seems that the defendant in form sontrasted 
to sell to the plaintiffs, that was merely one 
way of noting down what the defendant had 
employed the plaintiffs to do. Nor do I 
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understand how the employment of plaintiffs 
by defendant sould be by way of wager, 


unless that expression ean be extended to the. 
But · 


employment of an agent to make a bet. 
such a contrast of employment sannot, it is 


submitted, come within the definition of а. 
wagering oontraot, It seems as if their Lord- . 
ships sonsidered that there was only one set . 


of transactions; for, again, the issue was 
whether the transactions on whioh the olaims 
rested were agreements by way of wager; but 


whether the defendants were sellers to the 39 . 
‘buyers, the plaintiffs also being liable to the : 
buyers, or whether the plaintiffs only were to ' 
be sonsidered as the sellers is by по means . 


clear, 


The question whether the eontraot of өш. · 
ployment of a pucca adatia sould be vitiated . 


under Bombay Act IIT of 18:5 was nowhere . 


disouseed. However that may be, the fasta of 
this sage bear no resemblanse to the faota in 
Ви ою! Rutten Bomanjt v, Bhagvanias 


Parasram (1). The plaintiffs there had entered . 


into written contrasta with 8 buyersand there 
was no evidende thatas between the plaintiffs 
and those buyers there was a common intention 
to wager. Nor were their Lordships satisfied 
that as betwean the plaintiffs and the 
defendant there was an understanding that 
everything was to be settled by payment of 
differences, 

Here all the evidence points to an under. 
standing not only between the plaintiffs and 
the defendants but also between the plaintiffs 
and the persons with whom they dealt that 
all transaetions should be slosed either before 
or at the Vaida by payment of differences, 
The evidense also shows that the defendants 
in effest employed the plaintiffs to make bets 
on the rise arid fall of the cotton market, that 
the plaintiffs knew that and ensoursged the 
defendants to give them orders for making 
bets and that the plaintiffa made beta in 
consequence of those orders with third parties, 
who also knew that they were betting with 
the plaintiffs, Apart from that, if A employs 
В ќо makea bet and Б for his own oonvenienca 
enters into a oontraot with a third party 
which ean be enforsed, that does not in any 


.way get rid of the facts that A was bet.iug, 


that B knew that he was betting and agreed 
to assist him in attaining his objeot. I cannot 
oonoeive any Jury, even if they happened to be 
gifted with only an ordinary amount of 
common sense, coming to any other eonolusion 
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than that all the transactions recorded in the 
ease were wagering, pure and simple, and it 
really makes no diíferenee whether the 
‘defendants were buying cotton from and 
selling cotton to the plaintiffs direst or em- 
ployed them to buy and sell on their behalf. 
There never was the slightest intention to 
deliver & single bale and all the transastions 
were to be adjusted by paying and receiving 
differences. 

There was one argument addressed to 
us whish requires sonsideration, namely, that 
the greater part of the plaintiffs’ olaim 
relates to differences resulting from oross. 
sontrasts; and, therefore ,sannot be based 
on wagering contrasts. Now, if A orders B to 
buy 100 bales eotton at the market rate for 
a future’ Vaida and the Court is of opinion 
that when the contrast is entered into there 
is а seoret understanding that only differences 
are to be paid and received, that is to say, 
that if the market rate at the Vaida is higher, 
B pays A the difference and if the market 
rateis lower, А pays B the difference, it does 
not seem ёо matter much if the parties before 
the Vaida agree to fix their losses or gains 
rather than waituntil the Vaida, It depends 
entirely on whether the original eontraat is 
held to be a wager or not. Apart from that, 
aosording to the desision in Bhagwandas v. 
Kanzi (3) the айаіта is under no obligation 
to make a eross.aontraot. 

In my opinion the appeal must be allowed 
and the suit dismissed with oosts throughout. 

Fawostr, J.—1 вопопг generally in the 
arguments and eonolusions in the judgment 
.just delivered. 

The form of the issue as to wagering was, 
no doubt, due to the plea in paragraphs 2and 4 
of the defendanta’ written statement that the 
transastions in question were all wagering 
transactions; but the applicability of the 
provisions of Bombay Ast III of 1865 to the 
ease was dissussed in the judgment of the 
lower Court, and the appeal has been argued 
on the same footing, so that there oan be no 
valid objestion to this Court re settling the 
issues under Order XLI, rule 24, Qivil 
Prosedure Code, in the manner stated in the 
learned uhief Justiae's judgment, 

On the fasts found in that judgment, with 
whish I sonour, both issues should olearly be 
answered in the affirmative. 

The correspondence, in whieh the plaintiffs 
frequently refer to saifa dealings and the need 


of hedging as the market turns against the 
defendant firm, and the aaetual eourse of 
dealings between the parties leave no 
reasonable doubt, in my opinion, that there 
was an understanding between the'parties 
that there was to be no aetual delivery and that 
all the transactions were to be adjusted by 
paying and reoeiving differences, In the 
{аве of this evidenae, mere statements that 
the transastions were genuine’ ean Бе given 
no weight. f 

In the judgment of the Court below (at 
page 182 of the First Appeal Paper. Book; 
it is said that tbis evidenee, showing that 
to plaintiffs’ knowledge defendants never 
meant real business, "has no bearing whatever 
upon the other half of the aontrast, that is 
to say, the intention of those who were 
selling againstthe defendants’ buying orders.” 
This is, no doubt, воггввё if the plaintiffs 
were mere middlemen, as the lower Conrts 
treated them, but it is now sommon ground 
that they were on the same footing as p 
pucca adatia who, as regards his upsountry 
eonrtituent, is a prinsipal and not а 
disinterested middleman bringing twv princi. 
pals together, and sonsequently this view 
falls to the ground. I do not agree with 
the learned Advocate General that the faot 
of the plaintiffs making themselves liable 
in the Bombay market is eonelusive against 
the plea of wager or furthering wagering 
transactions. Nor do I read the judgment 
in Bhagwandas Parasram v. Burjorjt Ruttont 
Bomanji (2) ав laying down any sueh 
proposition, Inthe paragraph at page 375* 
beginning; “Under the sales to the thirty- 
nino buyers,” the matter is dealt with 
as an indication that the adoífas had no 
sommon intention to wager, but the question 
stili remains whether the sontrasts in respest 
of whish the plaintiffs sue were not know- 
ingly made to further or nssist the entering 
into agreements by defendants by way of 
gaming or wagering within the meaning of 
Bombay AotlII of 1865. And evenas regards 
а common intention to wager it seems to 
be а question purely of probabilities, No 
doubt, it is the oase [as stated in Halsbury’s 
Laws of England, Volume XV, page 284, foot 
note (s)] that "as between broker and slient 
where the broker has by the eustom of 
the Stook Exehange to besome personally 
liable to the jobber.. the probabilities against 

*Page of 42 B. Ей. ] 
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his making a wagering sontrast with his 
elient are sirong.” But in this osse, I think, 
suoh а probability is distinstly outweighed 
by tbe evidence, showing that the plaintiffs 
earried on в busiress to: enable persons like 
the defendants to gamble in differences. 
The plaintiffs ran the risk of defendants 
not isdemnifying them for lo.ses inenrred 
on their behalf and eetling ор a plea of 
wager, but that is a risk whieh plainly 
they were prepared to takeand whieh dces 
not, in my opinior, conclude the question of 
intention. Tbe eviderce that has beeu taken in 
regard to ihe plaintiffs! t!ransso'ions in the 
Bombay market gces against them, as shown 
by the learned Obief Justice, and tbe faat that 
the witresses called regaiding tke transac- 
tions say bey are дегпїге is in tke 
eirdumstarees immaterial, It seems practi- 
sally impossible in these saces іо get a 
witness to sdrait tbat be is a party to a 
gaming transastior, unless, cf source, it is 
in Бія intercst to do to. 

I agree, therefore, in allowing the appeal 
and dismissitg the plaintiffs’ snit with 
sosti tbrovghout. 


A xpeal allcwed. 


MADRAS HIGH COURT. 
Exooxp Олт, Arrear No. 1439 or 1919. 
| Augvst JO, 1920, 
Present i—dustiae Sir William Ayling, Kr., 
воа Mr. Justice Odgers, 
Messrs. KRISHNA NAIK anp SONS, 
Mercuarts, MANGALORKE-—PL; 18T1EF8 
` APPRLLANTS 
terius 
Messrs. OAYYAR IRVINE акр Co., LTD., 
‘GLASGOW, ву THER zGENTs Missas, 
PIERCE LESLIE & Oo., тр, 
MANGALORE— Deranpanis — 
RESPONDENTS. . 
Carriage of goods by sea—Freight, payment of, in 
advance— Voyage interrupled—Freight, whether re. 
coverable. 


Where freight in advance is paid for the carriage 
of goods by sea toa ship-owner, itis his absolutely, 
and is notin any circumstances recoverable by the 
shipper of the goods. [p. 878, col ).] 


Sesond appeal against a desree of the 
Court of the Subordinate Judge, South 
Canara, ia Appeal Suit No. 36 of 1918 
(Appeal Suit No, 533 of 1917, on the file 
of tho Distriet Court), preferred against а 
desree of the Court of the Distriot Munsif, 
Mangalore, in Original Sait No. 281 of 
1916. 

FAOTS appear from the judgment. 

Mr. V. Ramesam (with him Mr, К, Satyanara. 
y:namurti) forthe A ppellants.—It was theduty of 
theship.owner to have earricd the goods to their 
destination—Abbott on Mershant Shipping, 
5th Hdition, page 941. The oontraet did not 
become impossible of performance by the Gov. 
ernment sommandeering the vessel It was 
open to the ship owner totransbip and oarry 
the goods by another vessel. There is a speoial 
term in tbe Bill of Ladiug enabling him 
to convey through other veesels. There is 
no sovenant that the oarriage of goods 
shonld be performed in the same bottom, 
Impossibility of performance may ће oauced 
by loss or destruction of goods or by 
deolaration of war during voyage, Here 
the gcods were intact and it was possible to 
take them to Mangalore through another 
vessel, The whole freight from Liverpool 
to Mangslore had been pre-paid. Kirkland 
v. Feitfeld (1), Leiston Gas Company v. 
Leísion cum-sicewell Urban District | Council 
(9) and Hansen v. Dunn (3). А contract 
of Charter Party did not some to an end 
by the Admiralty requisitioning the ship. 
Tamplin Steamship Оо. v. Anglo Mexican Рв. 
froleum Г roducts Co. (4) and Modern Transport 
Oo. v, Duneric Steamship Оо. (5). See aleo 
Carver on Oarriage, seotiona 302 to 304. 

Mr, О. V, Anantakrishna Azyar, (with him 
Mr. K. Yegnanarayana Adiga), for the 
Respondents.— Advance freight is irreoover- 
able, 1% ів absolutely at the disposal of the 
ship-owner. Allison v. Bristol Marine Insurances 
Oo. (6). This is due generally to the length of 
time taken in the voyage, See Leake on Con. 
trasts, 6th Edition, page 70, and Maolachlan's 


Law of Merchant Shipping, page 481. The 

(1) (1903) 1 К. B, 766; 72 L. J. К. B. 355; 88 L, 
T. 472; 51 W. В. 544; 19 Т. L. К. 362. 

(2) (1916) 1 К В 912; 85 L. J. К. В. 1769. 

(3) (1906, 22 T. L В. 468; 11 Com, Cas. 102. 

(4) (1916) 2 A. C. 897; 85 1.. J. К, B. 1889; 115 
L. T. 815; 41 Com. Cas. 299; 32 T. L; В. 677, 

(5) (1916) 1 K, B, 726; 21 Com. Oas, 243; 85 L 
J, K. B. 246. 

(6) (1876 1 App. Cas. 209; 34 L. T, 809, 21 W, В. 
1039; 3 Asp, M. О. 178. 
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‘provision for transhipping in the Bill of 

Lading was more & privilege to the ship- 

owner, There is no duty imposed on him. 

Olause (4) does not apply to advansae freight. 
; JUDGMENT. 

Arvuta J,—The essential facts of ів 
case are simple. Plaintiffs are merchants 
of Mangalore. In Sep'ember-Ostober 1915 
their English agents shipped to them three 
eonsignmenta of steel and soap by defandants’ 
steamship “Clan Maskellar.” Freight was 
paid in advances. The “Olan Maskellar” 
arrived at Bombay with the goods on 
board on 3rd November 1915. She was 
then requisitioned by the Government of 
India, and passed ont of the hands of 
defendants’ вошрапу, Defendante, after 
some sorrespondenee and after being тө. 
quested by the plaintiffs to send the goods 
down to Mangalore, despatehed them to 
that Port by the SS. "Airsmoor" belonging 
to the B. 1. S, N. Co. They were delivered 
to plaintiffa in February 1916 on payment 
of freight from Bombay: to Mangalore, and 
sundry other charges, Plaintiffa sned to re- 
eover these charges, amounting to Hs, 2,470, 
with interest from defendants’ oompany. 
| Both the lower Oourts have agreed in 
dismissing plaintiffa suit and, I think, they 
are clearly right. 

It is settled law that where freight in 
advanse is paid to the shipowner, it ія 
his absolutely and is irresovereble under 
апу siroumstances by the shipper of the goods; 
Vide Allison v, Bristol Marins Insurance Oo. 
(6). This is поё disputed by the learned 
Vakil for appellants: Appellants eould not 
recover any portion of the freight already 
paid, if delivery of the goods ware pre- 
vented by the total loss of the ship at 
sea. The requisitioning of the  "Olau 
Maekellar" by Government at Bombay took 
her out of defendants’ control and pnt an 
end to her voyage just as effestively, вв 
if she had been torpedaed and sunk before 
reaching that. Port; and in the one oase 
no more than in the other oeould the refund 
have been slaimed. This would be во even 
apart from any spesial terms of the Bil 
of lading; but І agree with the Subordi- 
nate Judge that tha requisitioning of the 
ship is an “Aot of Ralers” whieh is 
specially provided for in elause 3 of the 
Bil of Lading and for which defendants are 
spesifisally exempted from liability. 


This being the law, I do not nee how 
it ean possibly be held that the defendants 
were under any obligation to forward the 
goods to Mangalore st their own eost. Sush 
а view would be inoonsistent with the 
dostrine above referred to, that they are 
entitled to retain the advance freight even 
although the voyage is stopped by the loss 
of the ship and the goods never reash 
the sonsignee, Olanse 4 of the Bill of 
Lading provides that the ship owners shall 
have the option of transhipping the goods 
to another ship of their own or of a 
different Ное. But this proviso ів obviously 
designed to seeure tha ship owner in eases 
in whieh freight is not paid in advance 
and in whish it is necessary for him to 
somplete his aontraet by delivery of the 
gooda in order to earn his freight money. 
No inferenee of à sorresponding duty seems 
to me to arise even in these oases. ‘The 
shipowner may elest to leava the goods 
where they are at an intermediate port on 
interruption of the voyage, and abandon 
his elaim to freight. However that may 
be, I am quite olear that no such obliga- 
tion arises in oases of advanoe freight and 
that nothing san ba built on the presenos 
of this olause in the Bills of Lading. the 
latter are, obvionsly printed forms intended 
io be applisable to either slags of sases 
and the differentiation is effested by a 
stamp bearing the words "Freight prepaid.” 


This seams to ms to be the law as laid 
down by Kennedy, J, in Hans п v. Dunn (3). 
I would, therefore, dismiss this sesond appeal 
with eosts. 


Onozrs, J.— Certain goods, өзпзідпей to 
appellant at Mangalore, were shipped by 
Messrs. Lever Brothers, Limited, and others 
on beard the Olan Line steamer “Ulan 
Maokeliar" at Liverpool Tha ship arrived 
at Bombay on 4th November 1:15 and 
was then requisitionsd by Government. She 
disshargad her oargo and the agents informed 
appellant in June 1916 that the ship bad 
been requsitioned and that the appellant 
should make his own arrangemonts for 
bringing the goods forward to Mangalore. 
The goods eventually arrived at Mangalore 
on the SS. “Airemoor,” a steamer belong- 
ing to the British India Line, whose agent 
refused to deliver nnless ths appellant paid 
fhe freight from Bombsy to Mangalore by 
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that steamer. The appellant sontended that 
‚ as- he had already paid the full freight 
_from Liverpool to Mangalore to the Clan 
_ Line Company, he was not Hable for more, 
but to avoid further delay Һе paid these 
oharges and now seeks to resover from the 
original sarriers, f. e, the Clan Line, the 
amount во paid. The law to be applied is ad- 
‘ mittedly the English law. The appellant relies 
on the terms of the Bill of Lading (Exhibit 
‚А in О. Б.Р, No. 52 of 1918) for his 
sontention that the Clan Line was bound 
to send on. the goods to Mangalore at 
whatever sostes to themselves. He admits 
that the requisitioning at Bombay was a 
restraint of prinses and is within eondition 
8 of the Bill of Lading. Had the Bill of 
Lading stopped there, the appellant also 
admits be would have had no osse, as the eon- 
trast would be one impossible of perform. 
вове and the freight having been paid in 
advanee (cf. Exhibit А), each party re. 
mained in the position he was in at the 
time the performanee of the sontraet was 
rendered impossible; thus the shipping 
sompany would be in susha ense entitled 
to retain the freight already paid them and 
the eonsignee would have noremedy. See 
per Rowlatt, J., in St. Enoch Shipping Co. v. 
Phosphate Mining Оо. (7) and per Lord 
Halsbary, L. О., in Озы Service Co-operative 
Soctetyv. General Steam Navigation Co. (8). Of. 
also Allison v. Bristol Marine Insurance Co, 
(8). It is oonseded by the learned Vakils on 
either side that the differenee lies in the 
fast of pre-payment of freight, Onse the 
freight is paid, it вап be retained in aase of 
impossibility of performance arising, e. g. 
from any of the siroumstanses mentioned 
in eondition 3 of the Bill of Lading. If, 
however, the freight is not paid in advanee, 
at most only a portion pro rata to the 
sarriago sotually aesomplished would be 
recoverable, 
seems well established. It admittedly 
differs from the law of otber countries 
and the difference, though sometimes re- 
gretted, must be regarded as binding; of. 
Byrne у. Schiller (9), where (page 394) 


@), (1916) 2 К. B. 624; 86 L. J. К, B. 74; 21 Com. 


бав 
(5) бов» 2 К, В. 756; 721. J. К. B. 938; 89 
елы E В, 181; 9 Asp. М, C, 477; 20 T. L 


c (1871) 6-Ех, 819, 40 L.J. Ex. 177; 25 L, T, 
211; 19 W. R 1114; 1 Авр, М, с, 111, 


That this is the English law 


Ooskburn, C. J., observed: "We are all agreed 
that the law is too firmly settled for us 
to depart from it, even in a Court of 
Appeal, that where freight is paid in advance 
it eannot be recovered baek” (See alao 
Leake on Contracts, 6th Edition, page 70). 
Mr. Ramesam for the appellant sontends 
that this ia not a ease of impossibility of 
performance Ъвовпне the parties did поё 
stipnlate that the “Olan Maekellar" should 
be the only ship to eonvey the goods, by 
virtue of the sonditiona of the Bill of 
Lading that ship-owners and master were 
at liberty to tranship. (See sondition 4 
Exhibit A in О, R. Р, No, 52 of 1918). 

The material portions are as follows: "The 
shipcwners and master shall have liberty, 
as regarda the whole or any part of the 
goods, and at the risk of theowners thereof, 
at any time during the transit to ship or 
to tranship to any other vessel, or land, 
or store, or putinto hulk, eraft, or lighter, 
or reship in the same or any other vessel, 
or forward by avy other eonveyanee, whether 
any of these belong to the same shipowners 
or not. In ease the ship shall be prevented 
from any sause from proseeding in. the 
ordinary aourse of her voyage, the ship- 
owners have liberty to tranship the goods 
ic their destination by any other’ first 
olass steamship.” 

He sontends that this slanse obliged 
the ship owners to tranship the goods at 


Bombay when the origins] ship, the “Olan 
Maokellar," was requisitioned there, thus 
distinguishing the ease — where the 


earry the goods in 
our bottom only.” Shipton v. Thornton (10) 
was a case of the kind referred to. The 
original ship, the “John Seott,” on в voyage 
from Singapore to London was obliged to 
put into Batavia disabled. The master 
thereupon transhipped the goods in question 
to the “Mountaineer” and “Sesostris” and 
sued for the difference in freight, .Tt was 
held he was entitled to recover. Lord 
Denman, О, J., at page 333 said: "It is elear 
that, by the contrast, the shipowner (and 
the master as his agent) is bound to carry 
the goods to their destination, if not pre- 
vented from doing so, in his own ship, by 
some event whieh he has not ossasioned 


(10) (1888) 9 Ad. & E, 314; 112 E, R, 1281; 1 
popa 8 LJ. (х, &) Q В. 78; 48 В. В, 


contrast was ‘to 
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and over whieh he has no eontrol, ‘The 
master’ (ssys Abbott in his book on Ship- 
ping, Part 8, Chapter 3, page 241, 5th Edi- 
tion) ‘should: always bear in mind that it 


-is his duty’ to eonvey the cargo to the’ 


place of destination, This ів the purpose 
for whieh he has been entrusted with it, 
. and this purpose he is bound to aseomplish 
by every reasonable and praetisable method. 
When, however, sush an event has oesurred 
to interrupt the voyage as above defined, 
and the ship-owner or master (for we think 
no distinetion aan be made between the two) 
' has no opportunity of consulting the freight. 
: er, there seems to be mush disagreement 
: in foreign ordinanees and jurists on the 
point whether or no he is bound to tran: 
ship or whether having sontrasted only to 
earry in his own sbip, he is not absolved 
from further prosesution of his enterprise 
by the vts major, whieh prevents his ao- 
somplishing it in the literal terms of the 
undertaking.” Further at page 335: “It 
may, therefore, be safely taken to be either 
the duty or the right of the ship owner 


to tranship in the oase above supposed; 
if it be the former, it must be so in 
vir'ue of his original eontraet; and it 


shovld seem to result from a performance 
by him of that contrast that he will be 
entitled to the full consideration for which 
it was entered into with respest to the 
partienlar eireumstanees attending its ful. 
filment; on the other hand, if it be the 
latter, a right to the full freight seems 
to be implied; the master is at liberty to 
tranship; but for what purposes exeept for 
that of earning hia full freight, at the 
rate agreed on? In the ease supposed, 
we may introduee another eireumstanee; 
let the owner of the goods arrive, and 
insist, as he undoubtedly may, that the 
goods shall not proceed, but be deliver. 
ed to him at the intermediate Рогі. 
There is then no queation that the whole 
freight at the original rate must be paid; 
and. that beaause the freighter prevents 
the master, who is able and willing, and 
has the right to insist on it, from ful- 
filling the eontraot on his part, and besause 
the sending of goods to their destination 
in another vessel is deemed a fulfilment 
‘of the sontraet. If, therefore, the owner 
‘of the goods be not present, and personally 
‘exercises no option, still the ship-owner, in 
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forwarding the goods, must have the same 
rights, and in so doing, must be taken 
to exereise them with the same objeet in 
view." 

It isto be remarked that the right of 
transhipment is treated as a privilege to 
the ship-owner or master for the purposes 
of enabling him to earn his fnll freight 
by getting the goods conveyed to their 
destination. Further in Carver's "Carriage 
by Sea” 6th Edition, at page 415, the learned 
writer says: “It is his (2, e, the master’s) 
business to get the ship repsired, and to 
sarry the eargo to its destination in her; and 
if that eannob be done, he ought to tranship 
the goods into another vessel and forward 
them, if it be possible to do so, on auch 
terms as to make 16 profitable to his employers 
т.е, the owner; and again at page 
420: "But the ship-owner is not bound to 
employ another vessel to complete the 
voyage to his own loss. If, therefore, the 
only terms upon whísh another ship oan 
be got are sush that the whole agreed 
freight and more wil) be absorbed by the 
expenses of forwarding, the master is en- 
titled, and in duty to the ship-owner is bound, 
to abandon the voyage, unless he ean com- 
plete it in his ownship. And, presumably, 
the same is true where the freight has 
been paid in advanes.” Of. to the same 
affeat Sorutton on Oharter- Parties and Bills 
of Lading ‘(7th Edition) at page 248, where 
it ia stated (in foot note 2): ‘Та Shipton 
v. Thornton (10) the point was much | 
diseussed whether it was not the duty, as 
well as the right, of the master to tranship 
the goods if opportunity offered. The point 
was not determined, and does not seem to have 
been expressly desided except by Kennedy,- 
J.,in a dictum in Hansen v, Dunn (8). 
And on general prineiples (See Artiele 30) it 
would seem that there is no snah duty,” 

Now Hansen v, Dunn (8) was the judg- 
ment of a single Judge (Kennedy, J.) but 
one of wide experiensa in sommereial eases. 
The ease turned on the negligenee of the 
ship owner in keeping the eargo on board 
during repairs instead of diseharging and 
transhipping it, The learned Judge ob- 
serves: "|f, on the other hand, the eireum. 
stanees are such that tbe ship-owner is 
justitied in not repairing his ship, or are 
sush that, even if the ship is eventually 
repaired, it is not, with а due regard to 
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-his own interest and the interest of the 
owner of the aargo, reasonably practicable, 
owing either to the length of time whiah 
‘the repairs will take or the perishable 
nature of the sargo or to the expense involved, 
‘or all or any such reasons, that the ear. 
ridge of the cargo should be sompleted in 
the ship when repaired, then the ahip.owner 
is af liberty, to tranship and oarry the 
aargo to its destination in another bottom 
and so earn his freight, He is not bound 
to employ another vessel to sompleta the 
voyage af his own loss.” The learned 
‘Judge goes on to say that if the ship- 
owner desides neither to repair nor to 
,iranBhip, he cught to be diligent to in- 
form the owner of the cargo of these fasts 
во that- tho latter may not be unnesessarily 
damaged. : 

From these authorities it seems to me 
fair to say that it is the right, but has 
not so far been held to be also the duty, 
-of the ship-owner or the master to tranship, 
and thia would bethe ease, in my opinion, 
even where there is an express elause, as here, 
in the Bill of Lading giving the ship-owners 
liberty to tranship, ‘and the clause must be 
deemed {о have been inserted for the pro- 
testion of the ship owners alone, I think, 
‘therefore, that the sesond appeal fails on 
this ground, e 

I think it also faila on ancther ground, 
It is admitted by Mr. Ramesam for the 
‘appellants that if the soniraat was put 
an end to by the requisitioning of the 
Olan Maekellar" at Bombay, be must fail, 
In ‘Countess of Warwick S; S. Co, Lil. v. 
‘Nickel Societe Anonyme (11), a oase of 
Charter Party, it was held by the Court of 
Appeal that the adventure was frustrated 
‘by the requisition by Governmert. The 
‘Charter was for not less than 12 calendar 
months and contained an exseption of the 
restraint of prinaes, Six months later 
the ship was ‘requisitioned "by the Admiralty, 
‘In a similar oase in Tamplin Steamship 
‘Company v. Anglo Mexican ‘Petroleum Pros 
dvcts Co. Ltd, (12) it was held that the oom» 
meroial adventure was noi frustrated, inas- 
much a8 cach party was deriving in sub. 
stanse, though not in form, a rubstan- 
tial part of the benefit they respectively 


(1) (1917) 84 T. L. R. 27. 
(12) (1916) 1 К. В, 486; 85 L. J, К, B, 241, 
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contemplated obtaining from the enterprise 
and that there was nothing · ‘to - prevent 
the Oharterera'resuming the eontrcl of ‘the 


. vessel and sompleting the Charter, if- and 


when the Government .restored the '.vessel 
to them. This was approved by & majority-of 
the-Honse of Lordsin Tamplin Steamship Оо. 
v. Angle. Meeicanti Petroleum Company Ltd., 
(12), In my opinion, the case here must 
clearly fal] under the eategory of whioh 
the former of the oases quoted above is 
an example, I think the adventure was 
frustrated by the requisition at Bombay and 
that it was а restraint of prinses (as found by 
the lower Appellate Court) and falls ‘within 
condition 3 of the Bill of Lading. The eon- 
tract was, therefore, atan end in Bombay. 

I agree with the order proposed y my 
learned brother. 


М. 0, Р, 
Appeal. dismissed, 


‘MADRAS HIGH COURT. 
Insotvency Ретгтох No, 229 or 1916. 
November 29, 1920. 

Present :—-Мт. Justioo Kumaraswami 
Sastri. 

In the matter of Y. S. MASILAMANY 
MUDaALI—Insotuvent. 


Hindu Law—Insolvency оў. father in undivided 
family—Order of Court directing partition and 
delivery of insolvent's share to Official Assignee— 
Death of one of sons issweless after order and before 
‚асмай partition, effect of—Survivorship—Father’s 
share, whether enlarged, 


A Hindu father in an undivided family, consist- 
ing of himself and his four sons having become 
insolvent, the Court ordered a partition and direct. 
ed delivery of the father's share to the Official 
Assignee. After the order and before actual parti. 
tion one of the gons died issueless: 

' Held, that the effect of the Court's order was to 
sever the joint status of the family, so far ав the 
father was concerned, the sons remaining joint 
inter se,and that the deceased son's share would 
not pass by survivorship to the father. [ p. 877,col, 2.] 

Tusolveroy Petition, 

FAOTS appear frem the judgment. 

Mr. N. Ratagopolan, inttrneted by Mr. A, 
Kandasawm?, for Ње minor’s guardian.-The 


effeat of the Oourt’s order direoting the partis 


` Vel, ОХ) 
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‘tion was to reparate спу the father from the 
aons, The sons remained inter se joint. Mere 
deolaration of intention is enough to effeet 
severance, Partition by metes and bounds is 
not nesessary. Even the filing of a süit for 
partition has been held to effeet the sever- 
anoe, Suraj Narain v. Pandit Iqbal. Narain 
(1), Giria “Bai vy, Sadashiv -Dhundiraj 
: (9), Kawal. Nain v, - Budh — Sirgh ^ (8), 
Hangasami Naidu у. Sundararajulu (4), 
Palantammal v. Muthuvenkatactala Mania. 
garar (5). On the death of one of the sons 
issuelesa ‘his share goes by- survivorship to 
the other sons and not to them and the 
father. 

The Official Assignee, opposing the applica- 
tion.—Though the Court ordered partition, 
partition was not effeated when one of the 
sons died. The sondition of the family when 
the son died should be taken into account 
and the only members who were entitled to 
share were the father and surviving song, 
to whom the deeeased son's share passed by 
survivorship, 

JUDGMENT.—By an order dated tho 15th 
April 1920 I held that the insolvent’s four sons 
were not! liable to pay the debts of the insol- 
vent, whish were ineurred for purposes not 
binding on him. I direated the partition of 
the share of the insolvent and delivery of the 
same to the Official Assignee. It is now 
admitted that the insolvent/s share was one- 
fifth, and not one-sixth as erroneously stated 
in the order. 

Subsequent to that date and before parti» 
tion was effeated the eldest son of the insol- 
vent died issueless; and the question is whe- 
' ther tke share goes by survivorship to .the 
insolvent and his surviving sons, or to the 
sons Море. It is aontended by the Official 
Assignee that, as the son died before the 
partition was effeeted, the share survives to 
the father and sons; while it is contended 

(1) 18 Ind. Cas. 80; 13 M. L. T. 194; 17 0. W, N 
338; 11 А. L, J. 172; (1918) M. W. N. 183; 17 C. 
Р. J, 288: 24 M. L. 7. 845; 35 А. on 16 Bom.L. R. 
456; 16 О. C. 129; 40'I. A.-40 (Р, С.). 

(9) 87 Ind. Cas. 821, 20 M. L. Т, 78; 20 0. W. N. 
1085; 14 A. L. J. 822; 12 N. І. В. 113; (1916) 2 М, 


W. N. 65,18 Bom. L. В. 621; 4L. W. 114 240. L. 
J. м 81M. L. J. 455; 43 C. 1081, 43 І.А, 161 


C). 

Мз) 40 Ind. Oas. 286; 44I. А. 159; 6 L. W. 880; 
16 А, LJ. 581; 2 P. L, W. 57; 21 0. W. N. 986; 33 
M. L, J. 4; 19 Bom. i. R. 642, 260. L. J. 101; 
(1917) М. W. N. 514; 89 A. 498 (P. C. 

(4) 86 Ind Cas. 59; 81 M. L. qJ. 479. 

8) 43 Ind, Ооз, 885; 88 М, I, vr 769, 
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by the guardian of the sons that they are 
entitled to the share of the deseased brother, 

It is elear from the order of the 15th April 
that there was no partition ordered between 
the sons inter se, but all that was dore was to 
eut off the share of the father, so aa to make 
it available for payment cf his debts, 

The view that an astual partition by metes 
and bounds was necessary to effect a division 
of status and to dissolve the eo-paroenary 
has been exploded by the decision ‘of the 
Privy Oounsil in: Appo.zer v, Rama Subba 
Atyan (6). It was subsequently held in 
various decisions that actual severance was 
only éffeeted by an agreement between the 
во ратвепеге, or by a preliminary deoree in a 
suit for partition. This view is no longer 
tenable having regard‘ to the decision of the 
Privy Ооппеії -in Suraj Narain v, 
Pandit 1891 Narain (1), Girja Bat 
v. Sadashiv Dhundtraj (2) and Kawal Nain 
‚у. Budh Singh (8). Alltbat is now nesessary 

~is that there should be a elear and unambigu- 
ous intention expressed by one member to 
sever the statas—the mere filing of a suit for 
partition being held to be sufficient to dissolve 
the ‘so-pareenary between the plaintiff and 


ће other members. 


The fast that one во parsener slaims or is 
awarded his share would not, however, by 
‘itself dissolve the oo-parsenary between: the 
other members and it is open to them 
to remain joint with all the inoidents 
ofa joint family, as between themselves. 
“In - Rangasamt Naidu v, Sundurarajulu N idu 
(4) it was held that it was open to one 
‘member of a .joint Hindu family to sepa. 
rata himself from the rest, leaving the 
latter to continue, as before, ав members’of а 
joint family and that, under the Hindu Law, ` 
в father has power to separate one.of his sona 
leaving the others joint. A similar view was 
taken in Palantammal ү. ` Muthurenkatachala 
Mantagarar (5). 

Having regard tothe authorities, it seems 
to me to be alear that the effeat of the order 
diresting a division of the insolvent’s share 
effeated a severanee of status, so far only as 
he was scneerned,and that while he at last be. 
came a-divided member, his sons sontinued 
joint with the benefit of survivorship ínter se, 

The division effested is set aside and a 


(6) Li М.І. A. 75; 2 Sar. P. C. J. 215; 8 W. R P, 
С. 1 Buth, P, О, J, 657; 20 Е, R.,80. | 
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fresh. division ів. ordered, whereby the insol- 
vent’s one-fifth share will be divided and given 
. to the Assignee, Taxed-sosts out of the estate, 
M. 0. Р, 

Order eecordéngly. 
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MADRAS HIGH COURT, 
APPEAL AGaINST Orper No. 55 or 1920 
AND 
‚ Оя Revision Petition No. 845 or 1919, 
September 27, 1820. 
Present: —Justiee Sir Abdur Rahim, KT., 
and Mr, Justise Odgers. 
А. V. RAMAOHANDRA ALYAR 
—PLAINTIFF— APPELLANT 
, wversus 
RAJU alias. VYTHIANATHAN, 
' MINOR, BY GUARDIAN THE 2NvD RESPONDENT, . 
AND OfcE«S— DEFRNDANTS — HESPO* DENTS, 
. Civil Procedure Code (Act V of 1908), О, IX, rr. 8, 
9, О. XVI, rr. 2, 3—Dismissal of suit for default 
—Petition for restoration - Plaintiff unaware of date 
of last hearing but unwilling to prosecute suit— 
. “Sufficient cause.” 


A suit was repeatedly adjourned at plaintiff's 
request and he made а statement thab he did not 
wish to prosecute his claim, On.the last day of 
hearing the plaintiff was absent and his Vakil had 
no instructions. The suit was dismissed for plaint.” 
iff's failure to prosecute. He, however, applied for 
restoration, urging that he had no intimation of 
- the date of last hearing. The application was 


dismissed: ТА 
Held, that the order of dismissal was properly 
made under Order IX, rule 8, Civil Procedure Code, 


Appeal against an order of the Court of the 
Snbordinate Judge of Mayavaram, dated the 
23rd January 1920, in І. A. No, 476 of 
1919, in Original Suit No. 13 of 1919, and 
petition under sestion 115 of Aot V of 1908 
and under sestion 107 of the Government of 
India Aet, 1915, praying the High Oourt to 
revise an order of the Court of the Subordi- 
nate Judge of Mayavaram, dated the 28th 
April 1919, in Original Suit No. 13 of 1919, 

Messrs. V. б. Seshachaviar and К, 8, 
-Jayarama Aiyar, for the Appellant, 

Mr. Т, R. Venkatarama Sastriar, for the 
Respondents. 

JUDGMENT.—This is an appeal against 
the order made on an application for restore 
ing the suit dismissed for default of proseou- 
tion, The Subordinate Judge has fully set 
ont the facts. The plaintiff, who was 
appointed Reaeiver in the suit apparently, did 
nob, want it to be heard, mutil he obtained 


T. o enn 
Yl ansa een 
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- prosesute 
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possession of eertain jewels, whiah ba 


alleged were in the possession of the second 
defendant, But be did not get an order 
adjourning the suit, till the disposal of his 
applieation relating to the jewel, either from 


- the Court of first instanse or from the High 


Court, 

The Subordinate Judge points ont that on 
the 15th July and the 25th August the 
plaintiff deliberately refused to proseeute the 
suit, refused to pay batta for the witnesses 
and to take out summonses for them, On the 
4th September, whieh was the last day of 
hearing, he did not appear at all and 
apparently he had not instrusted the Vakil to 
it. It is now alleged on 
his behalf that as a matter of faet he was not 
aware that the last hearing was fixed for 
the 4th September, and that he did not 
reagive any intimation to that effest in time. 
Even supposing that that statement is well 
fonnded, the plaintiff himself has stated on 
cath in his deposition that he did not 
intend to appear on the 4th September to 
the ruit. These fasts  alearly 
juatify the finding of tha Subordinate Judge 
that the plaintiff for some reason or other 
did not intend to prosesute the suit and 
deliberately refused to do so, The Court, 
therefore, had no option but to dismiss the 
suit for default, It was suggested by the 
learned Vakil for the appellant that the 
order dismissing the suit was not one under 
Order 1X, rule 8, Civil Prosedure Code, 
There aan be no doubt, however, that. it is an 
order assordipg to law. 

We, therefore, dismiss the appeal with 
вов&в, ` 
Oivil Revision Petition No. 845 of 1919 
is dismissed with воябе against the plaintiff. 
petitioner, 

M. 0, Р. 

Both Appeal & Revisten dismissed. 
BURMA ОНТЕЕ COURT. 
LOWER LL BENCH. 
Civi. Rersrenon No. 5 or 1919. 
February 28, 1920, 
Preeent:—Sir Daniel Twomey, KT., . 
Chief Judge, Mr. Justice Robinson and 
Mr. Justice Rigg. 
Тнв B. I. S. №, Oo, шти. APPLIGANT 
versatus 
ALIBHAI МАНОМЕР —HRksPONDENT. 
‘Gommon carrier by sed, whether ean contract out 
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of liability Jor negligence—Contract Act (IX of 1872), 
в, 152, : 


A. common carrier by sea can, according to the 
jaw of India, contract out of his Common Law 
liability for the negligence of himself or of his 
servants, Subject to the proviso that the condition 
must be expressed in clear, express and unambiguous 
language. Гр. 882, col, 2; p. 383, сої. .] : 


Referenoe. | 
FACTS appear from the following Order 


of Reference made by 


Twomey, О. J—A beneh sonsisting of 
Ormond, J., and myself desided in Civil 
Appeal No, 138 of 1918 that a common 
earrier by sea under the law of this sountry 
sannot contrast out of liability for the negli- 
gense of himself or of his servants, We held 
(4) that this question shonld be desided 
aesording to the Common Law of England 
as it stood prior to the passing of the Hinglish 
Carriers Aat, 1830, (4) that the law 
. then preeluded sommon  earriers from 
eontrasting out of liability for negligenae, 
.and (ii) that later English  deeisions, 
aecording to whieh eommon carriers sould 
make sush а contract, are not binding on 
the Indian Courts. We further held that 
a common oarrier by sea, qua bailee of the 
goods earried by him, was bound to take 
the minimum degree of asrelaid down in 
sestion 151, Oontrast Aot, and sould not 


' reduoee his liability farther by spesial sontrast. 


The appellant Company applied for 
review of judgment on various grounds of 
more. ‘or less eogenoy. The applioation 
having been argued by Mr. Lentaigne for 
admission, I desided that thera were before 
me (in theabsenee of Mr, Justice Ormond 
who had retired from the Court) sufficient 
grounds for re hearing, but to save time 
and .expense if was agreed that without 
hearing the other side I should refer the 
question at issue for the desision ofa Fall 
Benah under sestion 11 of the Lower Burma 
Courts Ast, 1900. In these sireumstanoes it 
appears unnesessary to repeat the arguments 
geb out in the appellate judgments and I 
will in this reference confine myself to the 
prinsipal grounds upon which a review of 
judgment is sought. 


It is first eontended that we should b® 
guided by the most resent English desision® 
expounding the Common Law on this subjest 
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and that the Oourt was not justified in 
applying the law as it stood prior to 1830. 
It will be conesded, 1 think, that the deeisions 
of the - English Courts, exeept those of the 
Judioial Committee of the: Privy Oounoil 
are nob aetually binding on the Indian 
Courts. Weare bound toregard them with 
the greatest respest in dealing with questions 
whieh are governed by the Common Law. 
But it is neeessary to bear in mind that an 
English desision has special reference to Eng- 
lish sonditions, whieh ara not always the same 
as Indian eonditions,and that the prineiples 
of the Common Law are not necessarily 
to be applied in the same tashion to fasts aa 
we find them in this sountry, For example 
in the present matter the practise of marine 
insuranse, on which stress is laid in the 
applisation for review, is probably not so 
general in this eountry as in England and 
shippers of goods may need a greater degres 
of protestion from Courts in India than in 
England. A highly important faet, whioh wa 
also have to keep in view in the present 
сазе, is that the Indian Legislature has in the 
Carriers Aot, 1865, definitely repudiated the 
English rule that a воштоп oarrier may 
exempt himself from liability for the 
negligence of himself and his servants, I 
am referred tothe Privy Counsil decision in 
Mollow, March & Co v. Court of Wards (1), But 
in that very ruling their Lordships uttered 
a warning against the rigid applisation of 
English rulings to india. They pointed ouf 
that in applying the English law in India 
the usages of trade and habits of the business 
of the people of India, so far as they may 
be peculiar and differ from those in England, 
ought to be borne in mind. In other words, 
due weight is to be given to losal eonditions. 

It is also urged that even if the Common 
Law as it stood prior to 1830 is tha 
proper law to apply, no anthority has been 
prodused showing that shipmasters sould 
not sontrast out of their liability for 
negligense in those days, It ig true that no 
rujings were brought to our notise showing 
directly that such oontracts were diseoun- 
tenaneed by the law in the ease of earriers 
by sea even prior to 1830. But the authorities 
do show that common sarriers by land eould 
not rid themselves of their liability, and no 


(1) 10 B. І, R, 312 (P, 0); 18 W. R. 884; I, 
А. Sup. Vol, 86; 8 Sar. P, О. J, 168; 9 Moo, Р, О, 


(X, s.) 214 17 Е, В, 495, 
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enoh ‘difference in _pringiple is pointed out 
“between land carriers ‘and. sea заггіегв as 
^ wonld render suoh eontraeta less to be 
` depreeated in the one ease than in the other, 
It may bo ‘noted, that there is au equal absense 
“of ° anthority on the opposite side. Mr. 
“ Lentaigne has “not referred me to any 
' desision prior to 1830, in whish а sommon 
' earrier by 868 suesossfully pleaded. впоћ a 
‘sontrast in order to avoid liability for his 


“own or his servants’ negligence. 


t 


Then itis urged that our deoision is in 
' affect the promulgation of a new objestion 
‘to eontraeta as bsing opposed to public 
‘ poliey. 16 is true that the Courts cannot 
“invent new heads of pablo policy. We 
“are not conserned with the poliey whioh 
‘the State ndopts. We hive to administer 
“the Jaw aa we find it, Inthe present ease 
in disallowing these contracts, we did во, not 


“on the ground that they are opposed to 


` Shaw v. 


“publia polioy, but on the ground that they 
“sro, in our opinion, eontrary to theaxistinglaw. 
"That law we took to be the Common Law of 
"England as applieable in Iniia and in aon 
‘sidering Коз it. should be applied in India 
“we were gnided by the clear deslaration 
‘of the Legislature in the preamble of the Car- 
riers Aaf, 18:5, and by the provisions of 
"gestion 151, Contrast Aot. 

. 1t is strongly insisted that we bave 
misread and misapplied the Privy Counsil 
roling in the case of Irrawaddy Plotilla 
‘Oo. ч. Bugwandos (2) and, that our desision 
“virtually overrules the Privy Couneil ruling. 
"The ‘Privy Oouncil held that eommon 
“garriers are nob within ‘the Contract Aet; 
that: their duties and liabilities are ‘governed 
бу the principles of the English Common 
Law and the (Indian) Carriers Aot, 18t5, 
‘and, therefore, that common sarriere, sueh 
as The Irrawaddy Fiotilla Оо., could not 
rely on sestion 151 of the Oontract Aot 
as regulating the degree of ваге they are 
bound to take of goods sarried by them. 
The easé was one of inland oarriers, to 
whioh the Carriers Aot, 1865, applied, and 
it may be pointed out that the two eon. 
fisting rulings of Bombay [| Kuverit Tulsidas 
v. Great Indian Peninsula Railway Oom» 
pany (3)] and Osleutta Moothora Kant 
India General | Navigation Oom- 


` (3° 18,0. 620 (P. 9. 18, 1. А. 121; 15 Ind. Jur. 
“403 & 642; 6 Sar. P. C. J. 40; 9 Ind, Dec. (N. в.) 413, 
(3) 8 B, 109, 2 Ind, Deo, (x. s.) 78. 
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pony (4)1, s bíoh tbeir Lordships. байды 
in the ecurse of their judgment in Bugwanda’ 8 
„свв (2), were.also sonserned only with inland 
саггіегв, -The speoial.reason why the Indian 
:Contraet Ast seations:as to bailment were 
held ‘to be irapplieable was that the duties 
and liabilities of inland carriers had already 
been preseribed in the Азё of 1565. Thus 
their Lordships pointed out that under the 
Aot of 1865 these sommon aarrjers gould 


limit their liability -by special 
contract (though not so -as to get rid cf 
their liability for nəgligenoe) and 


eonsequently tt eould not be supposed that 
section 151, Contrast Act, wasintended to 
apply to such sarriora, Bat this reasoning d doas 
not apply at all in the oase of ` eommon 
carriers by asa, Thaso common carriera are 
n-§ toushad by tho Indinn Act of 1865 
and Jrrawaidy Flotilla Oo. v. Bugwan- 
das's cie (2), whiah relates- only to 
inland oarriers, oau hardly ba regarded. as 
ап authority for exaluding sea carriers from 
the opsration of the provisions of thé Oon- 
trast Aot, sections 151 and ,,52. Their 
Lordships pointed ont tha’ the apeoial obliga- 
tion imposed by law (1. e, the Common 
Law) on eommon.earriers (7, в., an insurera) 
has nothing to do with a contrast in its 
origin. it ia a duty oast upon them by 
reason of their exeroising & publie employ. 
ment for reward, aud "thia дабу wants not 
the aid of a sontract to support it" But 
nevertheless sommon sarriers -are alearly 
bailees and it would seem, therefore, that 
in the absenss of special legislation sush 
as the Carriers Aot 1565, they would some 
under the provisions tegardiog bail ment in 
the Contrast Aet, subjeat, however, to their 
Common Law obligation as insurers, this 
obligation being, as their Lordships pointed 
out, an implied oondition of the воттоп 
earrier's sontrast and, therefore, a. spesial 
sontraot as contemplated in ssctian 153, Con- 
traot Aot, . 

Mr, Lontaigne argues that even if Seoliona 
151 and 152 apply to sea carriers, there 
is nothing to prevent sea earriers making 
а spesial contract under sestion 154 redusing 
their minimum liability under seetion 151, 
In other words, the minimum stated in sec. 
tion 151 is not to be a minimum if the 


(4) 10 C. 166 (Е. В); 13 C. Т. В. 312; 8 Ind, Jur 


_ 247; 6 Ind. Deo, (N. в.) 118, 
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parties have agreed to a further reduotion. 
This' point is diseussed in the judgment 
of Sankaran Nair, d., іп Mahamad Ravuther 
v. British India Steam Narigation Oo., Ltd, 
(5) ard we agreed with that learned Judge’s 
exposition of the law. 

But the question is diffioult and important 
and our desision in the appeal oase is at 
variance with the desisions of other Indian 
High Oourts. There is sufficient room for 
doubt to justify me in admitting the ap- 
plisation for review and kaving admitted 
it, I think it desirable to refer for the 
deoision of a Fall Benah the question "whether 
a common carrier by sea ean, assording to the 
law of India, sontrast out of his Ommon Law 
liability. for the negligenoe of himself or of 
his servanta.” 





. Mr, Lent tigre, for the Applisant. 

Mr, Das, for the Respondent. 

OPINION OF THE FULL BENCH. 

Rosixsos, J.—The question that has been 
referred to this Beneh is: "Whether a 
eommon батгіег by sea oan, aesording to 
ihe law of India, oontract out of his 
liability for the negligence of himself or his 
servants.” 

The point has been argued in two aspects, 
namely, oan he do so as an insurer of the 
good’; and if во, is he nevertheless liable as à 
bailee under the Indian Contrast Ast, 

As an insurer it is admitted, and eannot 
be denied, that the law spplisable is the 
Common Law of Hogland as applied in India, 
Farther it is established beyond question 
that, at the preaent day, in England, he 
is at liberty to do so, provided that the 
freedom from liability is resorded in olear, 
express aud unambignonus language. That 
same rule skould, therefore, prevail in India 
unless the usages of ‘trade and habits of 
business of the people of India so differ as 
to make this inequitable; Mollow, March § Co. 
у, Court of Wards (1). In Jellicoe v. British 
India Stsam Nawgation Оо. (0) it was 
held that they sould do во, but itis urged 
that the баке was not argued and that the. 
learned Ohief Justice was reluetant to some 
to this-desision. ft was a decision ‘by в 
Beneh and is entitled to the greatest respeat, 
and’ all the more so if the learned Judges 

(5) 1 Ind, Cas. 977; 32 M.96 at pp, 117, 120; 4 
М.І T,110; 18 M, L. J. 497. 
(6) JO С, 49; 5 Ind..Dec, (м, s.) 828, 
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would have liked to have desided otber wise. 
In Hassanbhoy Visram v, British India 
Steam Navigation Оо, (7) the aame view was 
taken, though the illegality of the condition 
waa not raised. The same desision was 
arrived at in Hajes Ismail Sail v. Company of the 
Mersagertes Maritimes of France (8), though 
the question was not raised, In Mahamad 
Ravuther v, British India Steam Naviga- 
tion Oo, Lid, (5) the same was held by 
White, О. J., and Willis, J , while Sankaran 
Nair. J, took the opposite view, Ib is on 
his judgment that the argument before us 
was founded. In Kariadan  humber v, 
British India Steam Navigation Oon Ltd, (9) 
the view was taken that common ваггіегв by 
sea are governed by the sommon law 
and not by the Contrast Ast and that 
they вап oontraet out of liability for 
negligence. 

This being the state of tbe authorities 
and this view of the law having been 
assepted and aeted on for a long number 
of увага, it is clear that very strong grounds 
would have to be made ont before a oon- 
trary view eould be taken. Such а son- 
dition in the oontraet has been assep'ed 
on the one hand and insisted on on the 
other for so long that it seems to me 
impossible to hold that it is foreign tothe : 


usages of trade and habits of business of ' 


mershants and traders in India or that 
there is anything to prevent the application 
of the Common Law in India as itis applied 
in England, Indian mershants and traders 
are well aware of the gtiarantee of eea- 
worthiness, that they obtain‘and can and do 


‘make use of insuranee, knowing that the ship- 


persare not insurers in sonsequense of the 
condition in the Bill of Lading. 

It was argued that sinse the passing of the 
Oarriers Aet of 1865 the Legislature had, 
by deliberately differing from the provisions 
of the English Carriers Act of 1830, indisated 
that sueh a oondition was eontrary to publia 
polisy and that the Courts were bound tg 
resogniz3 and follow this prinsiple. The Aet 


‘of 1865 does not apply to earriers by sea and 
-the sonditions governing the oarriage in their: 


ease and thanio; oarriera by land or on inland: 


(7) 12 B. 579; Ohitty’s 8. 0.0, R 173; 6 Ind 
Deo. (м. в.) 570. 

(8) 28 М, 400." 

19) 20 Ind, Cas. 546; (1918) М. W. М. 558; 14 M, 
L, T. 137; 25 M. L.J, 162 38 М, 94]. 
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waters are very different, The Legislature 
was aware that carriers were governed by 
the Common Law and must bs presumed to 
have been aware of the resulting oonsequenoes. 
Yet aarriers by sea were exeluded from the 
provisions of theAst and the proper inferense, 
in my opinion, is that it was deliberately 
intended to leave them álone, aud not that the 
Courts should treat them in the same way ав 
sarriers by land 

Mr. Das has also nrged that the Common 
Law was introdueed into India in 1726 and 
that as the Common Law does not ahanze, the 
law ан it was then should be applied, and not 
as it now is held to be, He is unable to 
show us that 16 was different then. But the 
Common Law, while it sonsists of prinsiples 
that do not change, is elastio and its greatest 
merit is that it вап be applied to the ever- 
ehanging siroumstanees of modern develop- 
ment. The prineiple here is that there is 
absolute freedom of sontraot and if e condition 
in а sontraet is set out in elear, express and 
unambignous language, it must prevail unless 
it be sontrary to express enactment or 


forbidden by some express provision of the. 


law to whish the parties are subject, There 
is no sush law governing earriers by sea 
unless it be the Contrast aot, and that í 
willdeal with later. The law to be applied 
фо в sontract must be the law prevailing 
wher it was made, unless special reasons 
exist, and there ara none sush here. For 
the above reasons I would hold that being 
governed by the. Oommon Law 
prevails ‘in India, it is opeu to them to 
sontrast themselves out of liability for 
negligenee. 

The other branch of the ease is that 
even if this be so, they are nevertheless bailees 
and ‘as sueh are liable under sestion 151 
of the Contract Aot, while sestion 152 of that 
Act merely enables them to inorease the degree 
of their liability but not to lessen it. 

On this point also there is ample authority 
some of whieh is binding on us, I have 
already referred to the ease of Kartadan 
Kumber-y. British India, Steam Navigation 
Qo. Lid. (9). In Moothora Kant Shaw v. 
India General Steam Navigation Oo. (4) 
a Full Beneh of the Calentta High Court, 
differing from the desision in Kuverjt Tulsidas 
v. Great India Feninsula. Railway Oo. (3), held 
that sections 151 and 152 of the Contract Aet 
did not apply to eommon earriers, Both oases 
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before their Lordships of the Privy Council. ' 
'"Bugwandas : 
(2). Lord Masnaghten clearly states that : 


as it. 


-152 of the Aet. 
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concerned earriers governed by the Oarriers 
This differenee of opinion same 
Flotilla Oo. v. 


in Irrawaddy 


this was the only question involved, that is, 


whether the liability of eommon earriers was ` 
or was not affested by the Indian Contract ` 


Aat, 1872. He remarked that it was beyond 


dispute that the Common Law of England : 
governed the duties and liabilities of sommon : 
It was held that the liability as an ` 


carriers. 
insurer was an inoident of the вопёгавё not 
insonsistent with the 
Contrast Ast, Further that notwithstanding 
some general expressions in the chapter on 


provisions of the : 


bailments, a somumon oarrier’s responsibility · 


is not within the Contract Aot, 1872, It was 


held that "the Aet of 1872 was: not intended 
to deal with the law relating to oommon 
carriers,” It is true that their Lordships 
were dealing with the ease of a earrier on 


greater foree to common earriers deliberately 
exeluded from the Oarriers Act, 


In the Chartered Bank of India, Australia 


and Ohina v. British India Steam Navigation ` 
Оо, (10) their Lordships held that sommon : 
carriers by sea were "perfestly fres to make . 
any stipulation they please unembarrassed- 
by any implied eondition or any ues : 


underlying obligation,” 


Lastly [am quite unable to agree inet Ru 


bailee cannot limit his liability under seation 


making а special contrast was pointed out in 
Moothora Kant Shaw's case (4). Seetion 151 
lays down the ordinary duty of a bailee in all 


: inland waters, that ie, one governed by the : 
Carriers Ast of 1865, but it appears to me : 
that the desision must apply with all the ` 


That he ean do so by ` 


eases of bailment and seetion 152 enaeta that : 


that degree of eara is to be exacted from him 
in the absense of a special sontraet, To read 


it otherwise than as allowing him to'reduse : 


his liability is to hold that the Legislature · 


enasted an unnesessary provision and to 
give a-foreed meaning to the 
used, 

For the above reasons I would answer the 


question referred in the affirmative, subjeet to 


the proviso that the sondition must be : 


(10) (1909) А. С. 869; 78 L, J. Р.О, 111; 100 L. 


Т. 661; 14 Com. Cas. 189; 58 S. J. 446; 25 т, І. К, 


480; 11 Авр. M. 0. 245. 


language ` 
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expressed in elear, express and: unambiguous 
langunge. . . 

Ries, J.— The question referred for our 
desision by the learned Chief Judge is "whe- 
ther a sommon earrier by gea бап, according 
to the law of india, aontraot out offhis liability 
for negligence of himself or his servants,’ A 
Benah of this Court held (1) that this 
question must be decided according to the 
Common Law of England as it stood prior to 
the passing of the English Carriers Act, 
1830, and that at that time common oarriers 
by sea were on the same footing as sommon 
earriers by land and воп! not вопёгавё out 
of liability for negligence; (2) that later 
English desisions permitting such oontraots 
ought not to be applied to Indis, unless they 
have been made directly appliesble by the 
Legislatore or are oonsistent with the prinei- 
ples of subsequent Indian legislation; (3) that 
these desisiona‘ sre inconsistent with the 
policy of sush legislation, as shown in the 
preamble to the’ Indian Carriers Aot, 1865, 
and should, therefore, not be followed; and 
(4) that oommon carriers by sea are bound 
to take the minimum amount of sare required 
by section 151, Contract Ast, and that seotion 
152 only permits them to enlarge their liability 
and not to limit if. 

In the onse of the Adeocate General of Bengal 
v. Ranee .Surnomoyee Dossse (11) their Lord- 
ships of the Privy Oouneil remarked that the 
Charter of Oharles II in 1661 waa the only 
one in express terms to introduse English Law 
into the Hast Indies, and that although 
English Law has usually been considered to 
be applicable to nativos within the limits of 
Caloutta sinse the Charter of 1726, neither that 
nor subsequent Charters expressly declared 
that it should be во applied, In 1872, prior 
to the introduetion of the Indian Contrast 
Aot, their Lordships in Mollow, March & Оо, 
v. Court of. Wards (1) had to deal with a 
question relating to the law of partnership, 
and remarked: "The ease has been argued in 
the Courts of India and at their Lord. 
ships’ Ber on the basis that the law of 
England relating to partnerships should 
govern the desision of it. Their Lord- 
ships agree that in the absenoe of any 
law or well established angtom existing 


in India on the subjest, English Law may 

(11) 9 M, 1. A. 387 atp. 396; 1 W. R. P. C: 14; 
1 Suth, Р, 0. J. 615; 2 Sar. Р, О. J, 87; 2 Moo. P. C. 
(н, в.) 22; 9 Jur. iN, в.) 877; 8 L. T, 843: 2 N, R. 630; 
12 W. B. (Eng.) 21; 19 E. B. 786; 15 E, Е, 811, 
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properly ba resorted to...for principles and 
rules to guide the Courts in that eountry to 
а right decision. But whilst this is so, it 
should be observed that ip applying them, 
the usages of trade and habits of business of 
the people of India, so faras they may be 
peonliar and differ from those in England, 
ought to be borne in mind,” 

Now in the present oase we' are dealing 
with a contrast made between ап English 
shipping oompany and a native of India, 
The earrying trade by steamers has for many 


‘years been in the hands of English shipping 


eompanies 'and sontrasts have been made on 
the basisof English Law. Sueh law has been 
held applieable by tbe High Courts at 
Oalontta, Bombay and Madras, and the only 
dissenting judgment is that of Mr. Justice 
Sankaran Nair in Mahamad Raruther 
v. British India Steam Navigat‘on Qo., 
Lid. (5). That judgment was dissented 
from by a Bench of the same Court in 
Kariadan Kumber v. British India Steam 
Navigation Оо, Ltd, (9). Prior tothe Lower 
Burma Courts Ast, 1900, the Qonrt 
of the Reeorder,’ Rangoon, followed the 
decisions of the Caleutta High Court, and 
the law relating to Bills of Lading has been 
the same in Rangoon as in Calaeutta віпов 
the ease of Jellicoe v. British India Steam 
Navigation Oo. (6) was desided in 1884, 1t 
was assumed to be the law by Sir Charles 
Fox in British India Steam Navigation Qom- 
pany v, Jtawoola (19), Mr. Das argues 
that in none of the decisions sited has 
the point taken by Mr. Justiee Sankaran 
Nair, viz., that the Oommon Law, relating to 
liability on Bills of Lading, was modified by 
the English Carriers Aat, avd that the 
prinsiple of that Aot with referenee to the 
negligense of the servants of «ommon carriers: 
was altered by the Indian Legislature when 
enasting the Carriers Aot of 1865, been 
sonsidered ; and that this alteration indientes 
a departare in publie policy in India from 
the prineiples governing sommon earriers in ` 
England, "The term aommon aarrier in the 
Indien Carriers Aot, however, only applies to 
persons engaged in the business by land or 
inland navigation, and if i& had been the. 
intention of the Legislature to govern sea- 
going oarriers by it, and not by English Law,. 
this sould have been made plain, either by; 


(12) 80 Ind. Cas, 039; 8 L, В. E, 203; 8 Bur In 
T, 278. 
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inoluding them within {һә definition of 
sommon carriers, or by а special enastment. 
The fact that so long а period of time has 
elapsed, and no attempt has been made to 
alter the English Law relating to common 
earriers by sea, in spite of desisions applying it 
to them, appears to me to point toan opposite 
eonolusion from that argued by Mr. Das. 
There has been special legislation in Australia 
and New Zealand, but ‘none here, It waa 
further argued before the Bensh that even if 
the law applicable is English Law, that law 
should be sought in eases desided before 1830. 
With gréat respect I venture to dissent from 
the distum of Ormond, J., that “if under the 
Jaw as it stood when it was introdused into 
India, a common earrier could not contract 
himself out of liability for negligensae, the 
defendant oompany sould not do so now unless 
the law in. India has been аһапдей.” No 
authority has been quoted for this proposition. 
In théory the Common Law never shanges: 
its prinaiples lie in gremio magistratuum, and 
it is the application of those unchanging 
prinsiples to the varying cireumstanoes of the 
time tbat causes apparent ebanges in the law, 
Even if it wad shown that the’ Common Law 
in 1661 or 1725 on the subjest of the 
liability of ship owners for negligense of their 
servants was different from its present 
exposition, eireumstanees have во shanged 
thaé it’ would be unreasonable to expest 
merohants to edntrast on the basis of the old 
law. “Businéss would be impossible on sush 
a footing and there would be diffiealty in 
finding legal advise. In Oharterei Bank cf india, 
Australia and Опа v. British India Steam 
Navigation Company (10), whioh was в case 
on appeal before the ‘Privy Counsil from tbe 
Supreme Court cf the Straits Settlemente, 
their Lordships desided the point in dispute, 
whioh 'eonserned the ship owners' liability 
on a Bill of Lading; by English Law as it 
stood at ‘the time of the eontraet, and did 
not enquire into the date at which Common 
Law was introduced into Penang, or what 
thatlaw was at that date, This decision 
of their Lordships is binding. on thig 
Court and does not depend on the loeslity 
of the tribunal from whioh the appeal was 
preferred. Jt forms в precedent for the way 
in which this Qourt "ought to deal with the 
subjest. І am‘of opinion that if the English 
Law is applicable, it is the law as interpreted 
to-day that isto govern. S 
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The next point for consideration is whethe" 
that law is inconsistent with the provisions О 
the Indian Contraat Ast (seotions 151, 152) 
and is for that reason not to һә followed. 
This point is also eonoluded, I chink, by the 
davision of their Lordships in Irrawaddy 
Flotilla Oo. v. Bugwandas (9). Mr, Das 
argues that the only question sonsidered . 
by their Lordships was whether the Flotilla 
Comrany could shelter themselves under the 
provisions of sestions 151, 152, Contract Аз’, 
or were bound by the Indian Carriers Act, 
lam unabla to agree with this eontention, 
Істі Maonaghten pointed ont that the Oon- 
tract Aat was never intended to be a complete 
treatise on the law relating to sontrasts, 
As a matter of histcry, this is clear from tho 
speech of Mr, FitzJamesa Stephen, who when 
introducing the Contraet Ast said: " We have 
omit'ed all refereaes to spesial branches of 
the law of sontraat which are at present 
regulated either by express legislation or 
resoguised custom, eg., the law of shipping, 
of bills of exshange, insaranss, master and 
servant, earriers, eto," He proposed іпіто- . 
dusing legislation on the subjest of oarriers, 
but the Indian Oarriers Aat is atill the only 
enastment on the subject. Lord Maenaghten 
began his judgment by saying that the 
question they had fo deside was whether the 
view taken in Moothora Kant Shaw's -case 
(4) or in Kaveri Tulsidas’ case (8) was the 
oorreot опе. In the former oase Garth, OJ., 
said: If the Bombay Court is right, any 
contract or usage of trade which is inconsist. 
ent with the general law as laid down in the 
Contrast Ast is inyalid,...The Aet only lays 
down sertain general rules whieh, in the 
absense of any special oontraot or usage,... ara 
binding....It is not nesessary for ‘my present 
purpose to define with presision the meaning 
of the words ‘insonsistent with the provi». 
sioné of this Ast,’ But my present impression 
is that they mean no more than this: that no 
general usage or sustom of trade’ pervading 
all trades inconsistent with the provisions of 
the Aat shall be valid,” 

Lord Maenaghten pointed oat that the 
worda “inaonsistent with the provisions of 
any inaident of any 
sontraot and not бо usage or sustom of trade,” 
and then wenton to say that there were 
several eonsiderations that led irresistibly- to 
the oonslusion that the Act ‘of 1872 was not 
intended to glter' the law applieable to. com; 
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mod carriers, ` He pointed ‘ont that the Aob 
was not & somplete Code and was nob, 


intended to deal with any partisular sub- 
division of the law relating to contracts ; (2) 
that dt the time the Aot was passed, the law 
relating to aommon carriers was partly written 
and partly unwritten and that the unwritten 
law was hardly within the scope of an Ast 
intended 52 deal with the law relating to 
contracts ; and (3) that although it is true 
that the liability of oommon oarriers as 
ineurers is noba oustom or usage of trade, 
it would be singular if usages and eustoms 
whioh are looal and partial are not to be 
affeated, whilst a sustom so universal as 
to bé part of tha Common Law is not to be 
treated with the same respeot. His Lord- 
ship’s exposition of the aeopa of the Contrast 
Aot makes it quita clear that ib was never 
intended to deal with inoidents of contracts 
relating £o eommon oarriers by ses, whioh 
contracts had been regulated by a aourse of 


dealing uniform within the British Empire 


for many years, 

Farther I am of opinion that there is 
nothing in seation 152, Oontraot Act, whioh 
forbids shippers from limiting their respon- 
sibility as sommon carries and bailees even 
if that sestion ia applioable, Mr. Justiae 
Nair held that the words “in the absened 
of any spesial sontract to the 'eontrary " are 
‘applicable only to contrasts under whish the 
bailes enlarges his responsibility and doea 
not apply to eontracta limiting it. There 
is nothing in the section itself whieh justifies 
this interpretation and the view held by the 
learned Judge seems inaonsistent with the 
scope of the seation as interpreted by the 
Legislature when enasting ssotion 72 of Aot 
IX of 1890, 

For these reasons I would answer the 
question referred to us in the affirmative, 

Twomey, О, J.—As my two learned 
colleagues вопопг in halding that the question 
should be answered in tbe affirmative, the 
reference must be desided aeeordingly. 1 
have little to add to the remarks made in the 
Order of Referense in support of the sonirary 
view. But 1 wish to say how far my own 
opinion on the subjest has been modifed in 
eonsequense of the exhaustive diseussion at 
the hearing of the reference. 

l adhere to the opinion that the Common 
Law to be applied is the Common Law as it 
stood when it was frst introduced into Indis. 
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This does not imply that there is mera thau 
one Common Law, one forHogland and another 
for India. It only means that the funotion 
of expounding the Common Law in its applisa- 
tion to India was transferred to the Indian 
Courts when the Common Law was introduaed 
into India, To deside bow that law now 
sfands we have to see how it has been 
interpreted by the Indian Courts sinae its 
introdustion into India, Later interpreta- 
tions of the Common Law by the English 
Courts are vot binding on the Indian Courts, 
lt appears to me that we have in eaoh case to. 
see whether those interpretations вап properly 
be adopted in India having regard to the eir-, 
cumstances of this country. If the question 
referred was ves integra in India, І think that. 
guffüaient grounds have been shown for 
answering it in the negative, thus giving effcot. 
to what Mr. Story deseribes as the salutary 
poliey of the Common Law," viz, that common 
earriers are responsible at least for the 
negligence of their servants, Bub it oannot 
be said that the question is res integra in 
India. The Indian High Courta have fully 
adopted the modern English interpretation of 
the Common Law as regards cammon earriers 
by sea and we must, therefore, aesept the 
position that the Oommon Law ‚аз now 
applicable in India doss not in this respeot 
differ from the Common Law as now inter- 
preted in Englaud. Mr. Das has argued that 
the Indian High Courts are wrong in their 
interpretation and that it is our duty to 
reconsider the whole question. We have the 
power of doing so, nodoubt. But the law as 
interpreted by the desisions of the Indian 
High Courts, sited by my learned “solleagues, 
has been њевврћей by the publie as the basis . 
of their iranaaebions for at least 35 years in 
thia Provinos and if that interprotation causes 
hardship affesting shippers in А general, I 
авоэрё the view that it is в consideration for 
the Legislature, and that wa should not ba 
juetifiad in altering this long sianding praatioe 
of shippers and steamer companies by judisial 
decision, 


‚+ Às regards the Contrast Ast, seotion 151, 


I still find great diffisulty in applying the 
Privy Conneil roling in Irrawaddy Flatila v. 
Bugwandas (2) to common carriera by sea. The 
attention of the Privy Counsil was "direated 
only (о inland carries and their Lordships laid 
muah siress onthe point that there was ale 
ready a special statute relating ta suoh oarriers, 


386 
KANDIYIL PARKUR t, THOTTOLI KOTTARATBIL. 
namely, the Carriers Act of 1825. Tt із true 
that their Lordships’ judgment contains 
general expressions laying down that common 
earriers are outside the Contraet Ast, but 
having regard to the aubjest-matter of the 
ease and the whole ofthe reasoning in the 
jadgment, I am not satisfied that the oare of 
earriers by sea is governed by that judg 
ment, 

There remains, however, the question 
whether section 152 does not admit of а 
spesial sontrast redueing a bailee’s respon- 
sibility, and on this point І am constrained to 
agree with the view taken by my learned 
eolleagues who heard this referense with me. 
It is not clearly dedusible from the terms of 
sestion 152 thata bailee may only make a 
spesial contrast inoreasing his responsibility, 
and tbat he sannot make а spesial eontrast 
redusing it, This isa proposition ourtailing 
the ordinary right of freedom of contrast, and 
we must hesitate to give effect to sush в 
proposition on the strength of а mere 
inference and in tbe absence of expresa 
enastment, 

On these grounds І soneur.in answering the 
question referred in the affirmative, 


Answered iw the afirmative. 
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gage falling under section 98 of the Transfer of, 
Property Act, however small the amount borrowed 
may be [p. 888, col, 1.] 

Kanom and melkanom or melcharth deeds require 
to be attested as mortgage documents under 
gt 59 of the Transfer of Property Aot. Гр. 388, 
col. 2. 

An objection as to non-joinder of parties nob 
taken in the first Appellate Court cannot be 
taken d the first time in second appeal. [p. 888, 
col. 2. 


Appeal against a deoree of the Court 
of the Additional Temporary Subordinate 
Judge, North Malabar, in Appeal Suit 
175 of 1919 (Appeal Suit No. 338 of 1918, 
Distrist Court), preferred against а deoree 
of the Court of the Prinsipal Distriet Munsif, 
Badagara, in Original Suit No, £73 of 
1917 (Original Suit No 707 of 1916, Prin- 
eipal District Munsif's Court, Badagara, and 
Original Suit No. 262 of 1916, Additional 
Distriet Munsif's Court, Badagara). 

FAOTS appear from the judgment, . 

Mr, О. Madhavan Nair, for the Appellants. 
—The lower Oourts should have dismissed 
the plaintiffs suit, The Kanom deed was 
wholly invalid as it-was not attested in the 
manner required by sestion 59 of the Trans- 
fer of Property Act, . Капот bas been held to 
combine the sharaeteristies of a usufrnatuary 
mortgage and а lease. It partakes of the 
sharaster of an ‘anomalous mortgage, The 
fast that the Kanom:amount is small does 
not take away froóm'its eharacter as a mort- 
gage. The suit is styled as for redemption 
of the Kanom mortgage and Oourt-fees have 
been paid as іп &'euit for redemption, 

The objection as to non-joinder of parties 
was not taken at the earliest possible oppor. 
tunity, t.¢,, in the lower Appellate Court, It 
should not be allowed to be raised in sesond 
appeal. 

Mr. О. V. Ananthakrishna Adyar, for the 
Respondents. The lower Appellate Court 
should have dismissed the appeal before it 
for non joinder of all.the sub-mortgagees 
and demisees. Only some of the defendants 
were impleaded es respondents. They are 
all necessary parties having an interest in the 
subjeat-matter of the suit, . 

No rigid rule ean be laid down in deler- 
mining the nature of a Kanom document. The 
terms of the dosument should be examined 
in each eace to aceertain whether the transas- 
tion is a mortgage ог а lease The smallness 
of the amount is an element that makes for 
а lesee In the present oase the Kanom 
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amunt was a trifle, The dosument ia called 
Tharaga. Part of the demised property 
sonsists of trees on vacant sites, Meppatt 
Kunhamad v. Ohathu Natr (1). 
JUDGMENT, . 

Sapasiva Aivar, J.— The 3rd defendant, 
whom I shall call the mortgagee, is the 
appellant before us, “The lst plaintiff ів a 
Melkanomdar and he got his Melkanom 
from the Jenmi, the lat defendant, who was 
then a Stanomholder of a Devasam. The 
suit was for redemption of the 3rd defendant, 
the mortgagee under the Kanom deed 
dated 1904, Exhibit A, and all the sub- 
morigagees and other demisee: under the 
3rd defendant were also made parties, (The 
2nd and the 8rd plaintiffs and the 2nd defend- 
ant may ba treated as olaiming under anb 
mortgages oreated by the Ist plaintiff.) Tho 
firat Court held that the Meleharth ог 
Melkanom to the Ist plaintiff given by the lst 
defendant was not a Kanom, but an improve- 
ment lease and that if it did not require, 
therefurs, to be attested by two witnesses (as 
a mortgage is required to ba attested by 
saation 59 of the Transfer of Property Ast). 
Then it found the value of improvementa due 
to the 3rd defendant aud his sub. mortgagees 
and the lessees and gave a elaborate deeree 
from whioh I shall make the following 
exiraets: This Oourt doth ‘order and 
deslare that the amount due to the 3rd 
defendant on воооппі of Капот ja Rs, 1.8.0 
and the value of improvements is 
Rs. 4,047 3-11; to the 4th defendant is 
Rs, 204-7.6" and so on up to the 107th 
defendant; and then the deores cays that “if 
the plaintiffs payinto the Court the amount 
so deslarsd due on or before the 12th 
February 191^, the defendants shall deliver 
up to the plaintiffs all doonmenta in their 
possession or power relating to the mortgaged 
properties and shall pnt the plaintiffs in ров. 
session of the properties,’ This deosrsea 
means that eash of the partionlar defendants 
mentioned ín the first portion of the deoree 
to whom a specified amount is deelared to 
be due by the plaintiffs shall put the plaint- 
iffs in possession of the partiaular properties 
in his poasession. Then the 3rd defendant 
preferred an appeal and he made only the 
.efendants Nos. 1, 2, 37, 112 and 154 and 
the three plaintiffs party respondents to his 
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appeal. The main points taken by him in 
the appeal were (1) that the Meloharth in 
favour of the lst plaintiff, Exhibit B, was 
invalid for want of proper attestation ; (2) 
that Exhibit B was a mortgageavd ought to 
bs attested as a mortgage and not as & 
mere lease. ` 

These were the two prinsipal aontentions 
in the appeal before the Subordinate Judge. 
The plaintifis-respondents did not take the, 
objection before the Subordinate Judge that 
the appeal was bad for non joinder of the 
other defendanta who had beea parties in 
the first Court, The learned Subordinate 
Judge held that Exhibit B might be eon. 
sidered as an improvement lease and not a 
Kanom and that, therefore, it did not require 
attestation as a mortgage and benoa he dis- 
missed the appeal. 

In second appeal before us the sama 
points are taken, namely, that Exhibit B 
was а Капот document and, therefore, was 
not properly attested and was wholly iuvalid, 
and then there is also a point taken abont 
sompensation for a well in plot B and for 
tank and well ia plot D. Tho lat defendant 
(the Stanomdar who granted the Melsharth 
and thea original Капот, Exhibit A) died 
after the date of the desision of the lower 
Appellats Court, and the 3rd defendant 
brought the next Sianomdar on resord in 
this sesond appeal “as legal representative of 
the 1st defendant. 

The first question for consideration is whe- 
the; Exhibit В is a mortgage dosament and 
whether ib ought to be attested as sash to’ 
have legal validity, Ths plaint is worded 
as а sait for redemption of the Kanom mort- 
gage and Oourt-fees have been paid оп the 
principal mortgage amount as in a suit for 
redemption of mortgage. The doeument of 
whieh Exhibit A is а sounterpart and the 
document Exhibit B are no doubt oalled 
Tharagas or Royal grants, but that should 
make no 'differenca in their oonstruotion. 
What we have to look to is not the form but 
the subatanee of the dosuments. The son. 
tention that they are not Kanoms but leases 
is based on the ciraumatanse that the Kanom 
amount is only Rs, Зара that referense is made 
in the plaint tothe planting of trees on some 
vasant sites forming portions of the demised 
premices, Relianse is plased on two de:isions 
of this Court in support of the abova oon. 
lention, and espeeially on the desision in 
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Meppatt Kunhamad у. Okathu Nair (1). That 
was a 0550 in whish the" dosameat was des- 
eribed asa Kanom deed, but it was also recited 
in the dosument that " Kanom ani Kuzhi 
kanom right" was granted of the Nasthu- 
kottamala (that is hill) and the grounds 
inelnded therein, The amount of the Kanom 
was only Ri. 5 ani the full yearly rent 
was to ba given to the demisor aud the 
démisee was asked to reclaim the aforesaid 
forest sites and mike improvamanta thereoa, 
The proparty demised--was evidently forest 
jungle land whose measurements even eould 
not be entered in the deed. Tha learned 
Judge held that the transaction must be 
régarded in a3ubstanse as a leare, having 
régard to the small amount of the Kanom., 
Relianee was again plased upon the oase in 
Nellaya Vartyath | Silipant v. Vadaktpat 
Manakel Ashiamurtt Nambudri (2). The 
Fall Banoh desision in that ease states that, 
for purposes of limitation, the objeot for 
whioh the tenure 
regarded, In some sases it may ba & mere 
lease, a sum boiog advanced as sesurity for 
the rent or for proper oultivation to be repaid 
on the expiry of the term. In other oases, 
and most frequently, it is areated as a 
lease by way of morigage to secure a loan 
advanced to the senmi (propristor),” this ів 
a very old ease desided: before the Transfer 
of Property Aet eame into forse. I think 
the. prinsiple to be dedased from the deoi- 
sions pronounced after the Transfer of Pro- 
perty Aet aame into foroa is that a Kanom 
partakes cf the nature ofa usufrustuary 
mortgage and а lease and that it is an 
anomalous mortgage falling under section 98 
of the Transfer of Property Ast. I do not 
think it either sonvenient or even praotieablo 
to embark in ench sase on an enquiry as to 
whether the amount advanced is so insignifi- 
oant, having regard to the neeessities and 
position of the grantor of the Kanom, that 
the transaction should be viewed cnly as & 
lease and not a mortgage. In Gopalan Natr v. 
Kunhan Menon (3) Bensor, J., states that 
where the document on the fase of its resitala 
purports to evidence а Капот demise, it is 
ап anomalous mortgage within the meaning 
-of seotion 98 of the Transfer of Property 
Ast “with the sertain well-known incidents 
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attashed to it by the eustomary law of Mala-; 
bar." I think that this is the only safe 
ground on whioh ta dermine the eharaster’ 
of sush a dosament, If Meppatt Kunhamai v. 
Ohathu Nair (1) (the jadgment in whieh 
is very short) intended to lay down a differ- 
eat propositio, I  respestfully dissent 
therefrom. --Holdiag, therefore, that Exhibit 
B, the Melsharth relied on by the plaint- 
iffa is в mortgage, it requires for its legal 
validity to be'attested in the manner provid. 
ed for in saotion 53 of the Trausfer of Pro.’ 
perty Aat, Оз the Goding that it has nət 
b3en ao atbasted if is wholly invalid and tha 
plaintiffs have no right to sue for rademp- 
tion. It was, however, contended that the 
appsalby the 3rd defendant to ths lower 
Appellate Court ought бо have been 
dismiassd for non.joindaer of most of ths de- 
fendants and the seeond appeal to this Court 
ought also to be dismissed on the вате 
ground, The objections as to non-joinder 
was not taken in the lowar Aopsllate Court, 
I agree with the appellants’ Counsel that, 
under Order I, rale 13, the objestion поб 
being taken at the earliest possible oppor. 
tunity, namely, to the lower Appellate Court, 
it oannot be allowad to ba taken here. Of 
eourse if non joinder ia fatal to the son- 
sideration of a suit or appeal, say where a 
Sharer is not joined in & partition snit, the 
objestion will bà an attaek on the maintain- 
ability of the'suit itself agairst some persona 
only. Also perhaps under'the old  Codé 
whenever there is an imperative provision 
of law as to the necessity for the joinder 
of certain parties and suah an imperative 
provision is not somplied witb, the suit might 
be Hable to be wholly defeated for non- 
joinder of sash nesessary parties. even though 
the rights as between the parties on reaord 
сап be determined, Sestion 31 of the old 
Civil Prosedure Oode provided that no suit 
shall be defeated by reason of misjoinder of 
parties and did not spesifisally provide for 
oases of non joinder. Order J, rule 9, how. 
ever, states that no suit shall be defeated by 
reason of misjoinder or, non joinder of parties, 
and the Court may in every suit deal with 
the matter in oontroversey so far as the 
rights and interests of the parties actually 
before it, Hense though the (alleged) legal 
representalive of the Ist defendant and the 
defendants Nos, 2, 37, 154 and 112 and 
the plaintiffs bave slone been made reopond: 
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ents in thia sesond appeal by the 3rd 
defendant, I think that we are entitled to 
deal with the rights ef the parties before us, 
leaving the decrees of the lower Courts 
intaet so far as possession is decreed to the 
plaintiffs of the landa in possession of thcse 
defendants who are not parties to the second 
appeal and as regards the amounts made 
payable to those: defendants as в condition 
to the plaintiffs’ obtaining possession from 
them. On the finding that the plaintiffs 
had noright to redeem the 3rd defendant, 
I would modify the decrees of the lower 
Courts by dismissing the suit so far as the 
reder pti»n of the properties in possession of 
the defendants Nos. 2, 37, 154 and 119 is 
conser пей. 

As regards the Ist defendant’s alleged 
legal representative who is the 4th respond- 
ent before us, I would deslare that the ques- 
tion whether be is liable under any transac- 
tion entered into by his predeeessor in the 
Stanom is not determined, nor his rights to 
question any such transaation affected, by his 
having been made a party to this second 
appeal or by anything whioh has ossurred in 
this litigation. 

The parties to thia sesond appeal will 
bear their respeotive ooste of this sesond 
appeal On the question of the nature of a 
Карот, I shall add the following observa- 
tions. І have no doubt that in very old 
times a Malabar Jenmi (who was originally 
of sourse a Nambudri Brahmin) would oon- 
sider himself to be insulted, if he was son- 
sidered a borrower who was under а nesessity 
to resort to а ereditor and: give seseurity for 
the loan wanted simply beoause ће grasiously 
acseepted a Капот rerquisite from a non- 
Brahmin dependent of his and allowed him 
to enjoy his land as a Kanomdar. (The 
etymology of the word ‘ Kanom ” is interest- 
ing in this'conneotion.) But itis too late 
io decide sush questions on suoh aneient 
history, and I think a Kanom ought to be 
treatol by Courts in modern days always as 
a mortgage of land seoured for the amount 
borrowed, however small it may be. 

NaPIER, J.—lagree. I wish to add only 
a few words on the question of the оол. 
strustion of this dooument The proposition 
contended for by Mr. Ananthakrishna aiyar, 
that the Court should in every sasa examine 
the terms of the dosament and the sorrsund- 
ing. siroamstanees for А the purpose of ag. 
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sertaining whether the. transaction isa mort" 
gage ог а lease, is sertainly attractive, Bat 
I agree with my learned brother that it 
would lead the Court into enquiries whish 
might in many eases be perfestly fruitless 
and introduse an element of unoertainty as 
to the effasts of these dosaments. It is moat 
important to my mind that people who are 
in the habit of exesuting these dosumeníts 
should be thoroughly assured of the results 
of tha transaetions whieh they enter inte, 
And I cannot imagine anything more danger- 
ous than a feeling that many years after 
their exsoution Courts might be led into an 
enquiry for the purpose of determining whe- 
ther the dosument was а mortgage or а 
lease; it may be that tho decisions of this 
Court compel us to hold that, where the 
transaction has referense to the raslaiming 
of absolutely waste land and the amount of the 
Капот is very small, the transastion is alease, 
I expreas no final opinion on that point, Bat 
Т am olear that where such a oondition does 
not exist, it is advisable that a rigid and 
standard rule should be enunsiated for the 
guidavee of persons who wish to put their 
transaotion in this form that such dosumenta 
are murtgages. With regard to the present 
ease no inferense вап be drawn from the 
fast that the dosument was intentionally 
not witnessed, beeause it appears: that this 
style of expression is due not. to any doubt 
as to the neeessity of witnessing but to some 
absurd pretensions t» semi royal prérogatives, 
which eannot of sourse ba allowed to derogate 
from the provisions of Statutes and should, 
I thick, be now resognised by sueh persons 
to be ont of date. 


I entirely agree with my learned brother 
in his decision on the other points raised. 


M, б. Р. 
Decree mo lified 
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í MADRAS HIGH COURT. 
_ Sxcoxp Олу, Arrear No, 684 or 1917. 
April 3, 1918, 
‘Present :—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
'K. ITTINAN alias KUNHU KUTTAN 
NAIR — SUPPLEMENTAL DEFENDANT 
No. 16-—A»rELLANT 
versus ` 
GOVINDAN NAMBUDRI аяр OTRERS— 
"PLAINTIFF anD DsreNpANTB Nos, 1 to 15 


— RESPONDENTS, 

Landlord and tenant--Malabar— Agricultural lease, 
nature of, not proved —Presumption--Ejectment suit- 
Duty of Court— Appeal, second.—Objection whether notice 
to quit, legal and sufficient, can be urged for first time, 


Where the nature of an agricultural tenancy is not 
proved, the presumption is that the tenancy is 
from year to year, and this is so, even as regards 
agricultural leases in Malabar, if the tenants have 
no additional mortgage rights as in Kunom tenures, 
[p. 391, сов]. 1 & 2.) 

Inasuit in ejectmentitis the duty of the Court 
to come to a finding as to the nature of the tenancy, 
and whether the tenancy so found had been put 
an end to on the date of the suit [p. 891, col. 1.] 

Where in an ejectment suit there was no contention 
as to the legality and sufficiency of the notice to quit 
relied on by the plaintiff, the point cannot be raised 
in the High Court, [p, 391, col. 2; p. 392, col. 1.] 


Sésond appeal against a deeree of the 
Court of the Temporary Subordinate Judge, 
Palghat at Calieut; in Appeal Suit No. 168 
of 1916, preferred against a deoree of the 
Court of the Distriet Munsif, Walluvanad, 
in Original Suit No. 147 of 1915, 

FAOTS appear from the judgment. 

Mr. T. E. Ramachandra Aiyer, for the Ap- 
pellants,—'The lower Appellate Court erred 
in reeording a bold finding that tbe land- 
lord could eject his tenant on title. It 
was its dnty to find whether there was 
a lease and, if so, what was its nalure 
and whether the relationship of landlord 
and tenant was terminated legally when 
the suit was brought. 

The snit was not sustainable without a 
notiee to quit. 

Messra, О, V. Anantha Krishna Atyar and 
P. V, Parameswara Aiyar, for the Respond- 
ents. The absence of a finding as tothe nature 
and determination of the lease is not material, 
Jn the ease of agricultural tenansies the 
presumption of a lease frem year to year 
applies, Vasudeva Patrudu v. Zamindar of 
Salur (1). 

The objeetion as to notiee was not raised 

(1) 8M, IL OC, R1, 
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Appellant should not 
be permitted to raise it for the first time 
in the High Court. 

JUDGMENT, 

Sapasva Á1YAR, J.— The sixteenth defendant 
isthe appellant before us. The plaintiff brought 
this suit in ejsstment, treating defendants 
Nos. 1 to 12 as tenants under him from 
year to year whose tenanoy had been 
determined by a notiee to quit. The ap- 
pellant, the 16th defendant, olaimed title 
as a tenant with rights of permanent 
oscupaney, his sage being (a) that the 
original Anubhavam tenant under the plaint- 
iff Jenmi mortgaged that Anubhavam right 
to the 14th defendant's predecessor in- 
title, (b) that the right of redemption of that 
mortgage besame barred by limitation before 
1£03, (c) that the 14th defendant thus 
acquired the Annbhavam right itself through 
the loss of the mortgagor's right to redeem 
(ses seation 28 of the Limitation Ast) and (d) 
that the plaintiff had no right to eject the 
16th defendant claiming under the 14th 
defendant, both because the 16th dafend- 
ant was an Anubhavam tenant and also 
because there was no notiee to quit. The 
16%h defendant's prinsipal written statement 
has not been sent with the records, but its 
substanse appears in the fifth paragraph 
of the District Munsif’s judgment, 

Both the lower Courts found that the 
partioular letting of 1858 set up Ly the 
plaintiff was false. The plaintiff's title as 
Jenmi or ful owner was, however, not 
denied by any of the defendants the 


'Anubbavam lease set op by the ltk de- 


endant was sgain found to be not proved. 
The retulé of these findings then is that 
the plaintiff is the landlord or owner of 
the land and the 16th defendant enjoyed 
the lard as a tenant on the date of cuit. 
The lower Appellate Court at 'onee says 
(see paragraph 15 of its judgment, whieh 
paragraph consists of this single sentence): 
"It follows that the plaintiff is entitled to 
recover on title and I find aeoordingly." I 
must cay that ihe lower Appellate Court's 
judgment dealing with the fasts is rather 
unsaíisfaetory. lt relies upon entries ina 
ledger Exhibit D, whioh is not à sontem. 
poraneously kent aacount’ the day beck, 
whish (the plaintiff admits) is in existense 
and from which the entries were trans. 
ferred to Exhibit D, has not been produeed 
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by the plaintiff. Its explanation on the 
speeifiaa allegation ia the plaint that the 
rent is in arrears from 1901 whereas 
Exhibit D oontains entries of payment of 
rent up to 1905, is lame, There is also 
important doeumenptary evidense ignored by 
. the lower Appellate Court in its judgment 
whieh throws great suspicion on Exhibit D. 
However, I do not think that on these 
grounds this Court is entitled in seeond 
appeal to interfere with the Subordinate 
Judge's findings on the faote. 

The lower Appellate Court was evidently 
of opinion that a landlord eould  ejeet 
his tenant on title without going into the 
question of the nature of the lease and 
without а finding that the tenaney so found 
had been put an end on the date of 
the suit, In this oase (as I said bafore) 
the particular tenanoy set up by the plaint- 
iff was found to be false as also the 
Anubhavam tenure set up by the 6th 
defendant, Воб the lower Appellate Court 
was still under the duty of ündiog whether 
the relationship of landlord and tenant 
had been terminated between the parties 
when the suit was brought. 

I, however, do not think it nesessary to 
remand the ease for a finding on these 
questions. In  Thavasí Ammal v. Salat 
Ammal (2) the Full Bonoh held that, where 
the: nature of the tenaney ia not proved, 
the teraucy of в house should be pre- 
samed to ba а monthly one, under seation 
106 of the Transfer of Property Ast. That 
ease no doubt was not a ease of agrioul- 
tural tenaney, to whioh slags of tanancy the 
Transfer of Property А сь does not apply 
(see seation 117 of the Act). It has been 
held, however, in this Court in Vasude.a 
Patrudu v. Zemindar of Salur (1) that, in 
the abeenoe of any proof conira, the pre. 
sumption even in the oase of agricultural 
leases is one of tenarey from year to year. 
Of sourse, the authority of that case has 
been sompletely shaker, so far as the 
tenants of the Zsmindari lands and of 
Zemindari imam lands are soneerned, by 
later desisionr, but I do not think that, 
as regards agrieultural tenanoies in Malabar 
(if the tenants bave no additional mort- 
gage rights as in konom tenures), the pre- 


(2) 43 Ind. Сав, 643; 7 L. Үү, 178; (1613) M. W. N. 
46; 22 М, І, T. 680; 36 М, L. J. 281, ‘ 
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sumption of a tenansy from year іо year 
oan he said tobe inapplisable. (There are 
eerlain observations in the judgment in the 
саве Veeranan Ambalim v, Annaswami Iyer(8) 
desided by Abdur Rabim, J., and Sundaram 
Aiyar, J., against the indiseriminate raising 
of suoh a presumption “in all oases of 
ryotwart lands," bat the language is too 
cautious to afford any  elear рпійвпве. 
Whether the prineiple of section 106 is 
applied, thongh seotion 106 itself may not 
be applicable [ree the opinion of my learned 
brother Seshagiri Aiyar, J., in Komal Kutti 
v. Puthiakath Muhammad (4)), or whether 
the English Law of property -shonld be 
resorted to and applied with the neeessary 
modifieations arising from the differenee in 
the origin of tenures and  peenuliarities of 
this country (as laid down by my learned 
brother, Napier, J, in that same ease), І 
think the legal sonelusion from tbe fasts 
found is that the tenure in this ease is a 
tenanoy from year to year, 


In tbe plaint, if was alleged that tle 
tenure lad been terminated by a notiee 
to quit and the District Mursif found 
scsordingly relying on the registered notise, 
Exhibit B. It does not appear that the 
6th defendant addresred any arguments 
before tke lower Appellate Corrt on ihe 
question cf the fact or reseesity of a notiee 
to quit cr tbe validity of tke noties В, 
In the memcrancum of єєвога appeal to 
this Court, the only ground relating to thia 
point isthat “the plaintiff's cuit should have 
been dirmiserd for want of a notice to 
quit" (eighth grcurd). No otber contention 
hes been raised, ғпеһ as that even if there 
was а notiee io quit, it was not а proper 
one cr was rot direeled to the proper 
perscn. In Shah Wali Ahmad vw  Hessoini 
Begam ($) it was held that, where the 
deferdant in a suit in ejestment did rot 
гане in tke lower Appellate Ccurt the 
point as to whether the notice to quit 
on whieh ike plaintiff relied was legal 


(3) 12 Ind Cas 1; 21 M, L, J. 845; 10 M, L. T, 
185; (1911) 2 М W. N. 162. 

(4) 45 Ind. Cas. 74f; 7 L. W. 291; (1018) M. 
W. N. 200; 84 M, L. J. 170; 28 M. L, T. 178; 41 M, 


629. 
(8) 42 Ind Cas, 656,2 P.L, W, 5% 2 P D.J, 
508. 
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and sufficient, the point sould not be raised 
in second appeal in the High Court, 

in the result, L would dismiss the second 
appeal, but in the oireumstauses I would 
make no order aa to ooáta. 

Naeies, J.—1 agreo. 
"OM. 0. Р, 
` . Appeal dismissed. 


PATNA HIGH COURT. 

ÀrPrALS FROM APPrLLATE Deceres Nos. 
705, 70€, 707, 708, 617, 709, 710, 711 
A*D 712 or 1919, 

1 June 13, 1921, 

д Preteni:— Mr, Justise Ross. 
JAWAHIR OJHA AXD OTHERS — PLAINTIFFS 

; — APPELLANTS 

gs у versus 
“Мв. P. MORGAN AND orpexs—DevanDants 
as ^ co — RESPONDENTS. 
* Bengal Tenancy Act (VII of 1885), Sch. IIl, 
Art, 1 (a}—Sub-lessee of non-occugancy tenant,whether 
non-occupancy tenant—Hjectment, suit for—Limita- 
tion. 


A sub-lessee of а поп-осопрапсу tenant is not a 
non-occupancy tenant but is merely a tenant of 
the non-ocoupancy tenant, and inasmuch as he does 
nob hold under s lease from the landlord, there is 
no relation of landlord and tenant, А suit, there- 
fore, by the landlord to eject such a tenant is 
governed by the general law of limitation and not 
by Article 1 fa) of Schedule III to the Bengal 
Tenancy Act. [p. 393, cols. 1 & 2.] 

Appealfrom a decision of the Additional 
Diairijot Judge of Mozufferpore. 

Mr. Lakshmi Kartı, for the Appellants, 

Mersrs. Atul Krishna Ray and 8, О, Mitter, 
for the Respondent:, 


JUDGMENT,—The plaintiffs in these suits 
alleged that they were the proprietora of 
certain Brahmotíar lands whioh were lensed 
under a series of kabuliyats for terms 
of увага to the Faotory, defendant first party, 
At the end of the term of the last lease 
they attempted to resume possession of the 
landa which wara gerait lands, but were 
resisted by the defendants second party: who 
elaimed to ba oegupanay ratysts and were 
во recorded in the Resord of Rights, 
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They, therefore, claimed a desree for posses- 
sion with mesne profits. 

The defense of the Factory was that the 
disputed land was never in possession of the: 
Faotory and that the defendants second party 
had been kashtkars thereof prior to the exeeu- 
tion of the lease in favour of the Fastory and 
that after the term of the lease expired, the 
Factory bad по sonnestion with the land, The 
defenee of the defendants cesond party was 
that they were cosnpaney tenants ofthe lands 
in suit from the time of tbeir anoestors and 
that the land was not гете, The Monsif 
held that the defendants seeond party were 
овопрвову tenanta of the disputed lands. 

The Additional District Judge held оп 
appeal that tbe lands were serait lands 
and that consequently the defendants secord 
party oculd not aequire any right of oae. 
eupanoy therein and that the plaintiffs were 
entitled to recover pcssesslon if the suiis 
were not barred by Jimifation, He held, 
however, that the suits were governed by 
Article 1 (a) of Sebednle JII to the Bengal 
Tenancy Ast and as ibey had not been 
brought within the time limited therein 
they were barred, Не, therefore, dismissed 
the suits, 

The prineipal question in there appeals 
is whether the suits are barred by limi- 
tation. But the respondente, defendanta 
sesord party, also contest the findings that 
the lands are zeratt and that the tenanta 
sould not acquire occupancy rights in them, 
The learned Judge bas found as а faot 
that the lards are  zerait lands, acting 
upon evidence, namely, the reoitals in the 
leases to the Fao'ory from the year 1573 
onwards, that the lands are of that sharaster, 
Under seotion 120 (2) of the Bengal Ter. 
апоу Act such evidence is good evidence 
of the eerait oharaeter of the land, ard 
this finding, based as it is upon legal 
evidenee, cannot be questioned in ғевога 
appeal. Reliance is plaeed, however, upon 
sestion 115 ard it is eontended that as 
there is no proof that the land was held 
by {Һә defendants second party under а leace 
for a term of years or under а lease from 
year to year, there is nothing to prevent 
the &serual of oocupaney rights therein; 
Masuian Singh v. Goodar Nath Pandey (1), 
lt ie, therefore, necessary to see on what 


(1) 10, L, J, 456, 
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terms the defendants seaond party must be 
taken to have entered upon the land. The 
substatitive: defense was that the defendants 
seoond party were ossupaney tenants from 
beforg the time of the  Faetory's leases. 
This bas not been found to be establish- 
ed by either of the Courts below. The Mun- 
sif -held that the tenants had been brought 
on the land under power granted in this 
behalf in the lease of 1888, and the 
earliest date on which their possession was 
found was 1890 or 1891, 

Inasmush ав the Factory was in 
possession under a lease for a term of 
years, no greater term could be granted to 
their tenants; consequently the defendants 
sesond party must be beld to have been on 
the land ander a leasé from the Fastory 
either for a term of years or from year 
to year, Therefore, they sould not have 
acquired oseupaney rights in any view of 
the sase. 

The question then arises as to whether 
the suits are governed by Artisle 1 (a) 
of Sshedule III to the Bengal Tenansy 
Ast or by the general law of limitation. 
Artiele 1 (a) preseribes a period of six 
months from the date of the expiration of 
the lesre for a suit fo ejeot a поп-овоп- 
panoy raiyat on the ground of expiration of the 
term of his lease, and the question ia whether 
the present suits fall within these words. 
The lease under whieh the Factory held 
the land тава frarpeshgi lease, comprising 
ser'ain shares in the  milkiat. interest of 
various villages and also sertain  zeirat 
lands of whieh the lands in suit are part. 
So far as these zeratt lands are eonoerned, 
the Factory was iu the position of a non- 
oosupanoy ratyat, as was held in Janki Singh 
v. Máhant Jagannath Das (2). In my opinion, 
theréfore, Artiola 1 (a), Sehedale III, does 
not apply to this ease, fcr two reasons: 
(1) The defendants sesond party are not 
non-oasupansy ratyats but are the tenants 
of а non-ccoupansy ratyct, and (2) they 
were not holding under a lease from the. 
landlord who seeks to eject them In 
other words, the snit is not a suib for the 
‘ejestment of &'non-oesupaney ratyat on the 
ground of the expiration of the term of 
his lease. "There is no relation of landlord and 
tenant between the plaintiffs and the: de- 


(2) 44 Ind, Cas, 94; 8 P, L, J, 1 (P. Bj)- 
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fendants sesond party. If the Factory had 
been the tenant of the milkéat interest in 
these lands if might have been otherwise, 
but the Faetory was merely a non-osen- 
pansy tenant of oertain spesifie seraci 
lands and sould not demise to the defend- 
auts sesond party any interest therein ex- 
tending beyond the term of its own leas. 
The defendants sesond party are under-teniuts 
of the Faetory and ara not within the 
words of Artisle 1 (а) of Sehedule ILI. 
It follows, therefore, that the suits are 
governed by the general law of limitation 
and are within time. 

The appeals must, therefore, ba daosreed 
and the suits deoreed against defendants 
Becond party for possession with mesne pro- 
fits as olaimed, the amount of whish will 
be ascertained hereafter by the Munaif, 

The plaintiffs are entitled to their oosts 
against defendants sesond party throughout. 
The Factory, defendant first party, has been 
made unneeessarily a party to this appeal 
and is entitled to its sosta of the appeal 
from the plaintiffs, 


Appeals decreed, 





MADRAS HIGH COURT. 
Orry Отг. Coort APPEAL No. 18 or 1920, 
November 25, 1920. 
Present :—Sir John Wallis, Kr., 

Chief Jnstioa, and Mr, Justice Ramesam. 
S, ARKONAM SOWQOAR —PzraINTIYF — 
DEOREE-HOLDER —APPELLANT 
terius 
VENKATASWAMI NAIDU мо ornzas 
~ DEFENDANTS — J ODG ARNT DEETORS— 
RESPONDENTS, 

Limitation Act (IX of 1908), s. 20—~Egutty of 
redemption, purchaser of, whether a ‘person liable to 
pay’ under the section—Payment of amount corre. 


sponding to interest, whether payment of interest ag 
Buch, 


A purchaser of mortgaged property at a Court. 
auction is a person ‘liable to pay the mortgage 
debt’ within the meaning of section 20 of the 
Limitation Act [p. 394, col 1.] 

Bolding v Lane, (1863) 10е G.J. & S. 122; 82 L. J. 
Ch, 219; 9 Jur. (N. в.) 506; 7 L. T. (м. в.) 812; 11 W.R, 
886; 1 N. В. 248; 137 В.В 174; 46 Е.В 47 and Chinery 
v. Evans, (1864) 11 Н. L. Oas. 116 at p 13^; v. 10 Jur, 
(х в.) 856; 11 L. T, (N. 8.) 06; 18 W. R. 20; 4 N. Б, 
520, 1 6 R. B. 79; 11 E. В, 1274, followed. 

Where such a purchaser pays into Court a sum 
equal tothe amount due by him for costs, leaving 
ъ sum in excess, whichis the amount of interest 
due, the excess amount must be regarded as pay- 
ment on account of interest ag suok, [p. 9.4, col, 1.] 


894 INDIAN 
BROBETARY OF STATE FOR IELIA t. FORBES. 
Appeal against an order of the City Civil 
Court, Madrar, dated the 27th April 1920, in 


Execution Petition No. 110 of 1920, in 
Origiral Suit No. 1'4 of 1916. 
Messrs. V О, Seshachartar, Muhammad 


Ibrahim Sahib and G. Ramakrishna Adyar, for 
the Appellant. 


Mr. О, Venkatas: bbaramtah, fcr the 
Respondents. . 
JUDGMENT,— This is an appeal from 


an order of the City Civil Court Judge 
dismissing an врріісайоп by the dearee- 
holder for execution against the original 
morigagors, defendanta Nos. ! and 2, and the 
third defendan!, who is the austicn purobascr 
of ihe interest of tke mortgegcra, Tho 
appeal is only pressed as regards the applica- 
tion against the third deferdant, the auation- 
purohescr, Не ordcubtcdly made а payment 
of Rs, £8.18.0 on the 28th August 1918, for 
whieh he cbtaired a receipt, and of this sum 
Rs, 28.12-0 was dua for costs. In crder to 
save limitation this payment must bave been 
made for interest ва tush, and tke learrcd 
Judge has fcurd that it was rob made fcr 
interest, No other explanation is given as 
to why the additioral Re. 5 1 O was paid, and 
that sum amounts to rearly three morthe! 
interest, whieh was the amcunt cf interest 
due up tothe time fixed for payment by the 
deeree, and we think that in the ciroumstances 
natural ard proper inference is that tke 
payment was made for interest as such. If 
that he so, we havea payment by the auction- 


purebaser for interest as sueh, New, sesord: , 


ing to the decisione, he is a person liable to 
pay within the meanirg of seotion 20, 
Limitation Act, and this has been decided 
in England with refererce to the identical 
language of English Statutes. 1% was 
decided in the ease of Foldixg v. Lane (1), 
and this proposition was affirmed and explain. 
ed by Lord Westbury in Chinery v. Evans 
(9). It:was held in that care that the secord 
mortgagee was the person liable to pay the 
first morigagee, «n the ground that he sould 
only get the proreriy by redeeming the first 
mortgagee, and Lod Westbury says: 
"What was desided in Bolding v. Lane (1) 
was this: that the words ‘the person by 

(1) (1868) 1 De Q. J. & S. 122; 82 L.J. Ch, 219; 
1N.R.248; 9 Jur. (м, в.) 508; 7 L. Т. (м, 8) 812; 11 
W. Б. 886; 187 В. B. 174; 46 E R. 47. 

12) (1864) 11 Н. D. Cas. 115 at p.195, `0 lur. 
(м. в.) 856; IL L. T. (м.в) 68; 13 W. В. 20; 4N. К. 
520; 146 R, В, 79; 11 E. R, 1274, 
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whom the same is payable, or his agent, ". 
whioh are prastically identizal with the words 
of cur eeotion, "were words of such large: 
import and meaning that they would pot only: 
sompreberd the mortgagor and hia ‘personal 
representatives upon whom {һе contract 
would be rersonally birdirg, but would also 
inelude the second or the third mortgagee: 
by whem the principal and interest due to 
the first mortgagee might with propriety be 
said to be payable, inasmuch as the estate 
and right of the second mortgagee was 
eubjeot and posterior to that.of tha first 
mortgagee, and һе would Le entitled to 
redeem the first mortgagce upon the payment 
of the rrineipal and interest.” ` 

Now, these words cf Lord Westbury 
exactly spply just as such to the oase of the 
austion rurohaser of the mortgagcr'a interest. 
We thought it better to go to: the fountain 
head of authority upon whiah this proposition 
reste, though no doubt there may be 
abundant later eases upon which the deoision 
might be rested. 

For these reasons the appeal must be 
allowed and the order set ағібе and exeention 
direated with оозёв here and balow, 

M C.P 


Й 


Apreal allowed. 


PATNA HIGH COURT, 
APPELL FROM ÁrPELLATE Decree No, 
5:9 cr 1919. 

June 6, 1921, 

Piesonti— Mr. Justise Ross. 

Tus SECRETARY or STATE rog INLIA Іх 
COUNCJL—Derenpant No, 1— 
APPELLANT 
A versus Я 
Мв A, Н. FORBES (Ехєсотов TO THE 
ESTATE ов usta А. J. FORBES) — 
Prawntire— Rg9PONDENT, 

Income Tam Act (II of 1886), ss. 8 (5), 89— 
Assessment by Collector—Finality of order—J'wrisdic- 
tion of Civil Court—Suit, maintainability of —"Income", 
meaning of. 


In the matter of assessment of tax on income 
the Collector has power to decide what is the 
income and what is the outgoing which ought to 
be legitimately deducted. Ifthe Collector makes 
any mistake in his decision, the Civil Court has no 
jurisdiction to rectify it in а suit brought before if 
for the purpose. [p. 896, col, 2.] 
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Where an authority is by Statute vested with 
exclusive powers over anysubject-matter a Civil Court 
cannot interfere, but if the authority purports to 
exercise these powers on what is not, that subject: 
matter, then the Court will interfere, because the 
authority is not acting under the Statute and is 
not protected thereby. p. 895, cols, 1 & 2,] 

The -term “income’ ' signifies "whab comes in. The 
entire income of land is "income" within the mean- 
ing of section 3 (5) of the Income Tax Act, [p. 595, 
ool. 2,] 

Appeal from a deaision of the Subordinate 
Judge, Purneah, 

The Government Pleader, for the Appel- 
lant. 

Messrs. P. K. Sen and Lal Mohan Gangly, 
for the Respondent. ` 

JUDGMENT.—The plaintiff stated that 
he submitted to the Colleetor a return show. 
ing the net ineome of his estate after dedno- 
tion of the amount paid to the Government as 
land revenue, among other items, in the 
years 1915-1216 and 1916.1917, but the 
Collestor required him to рву ineome-tax on 
the amount whieh he had во dedusted as 
Government revenue, thereby exceeding his 
powers under sestion 15 of Aot II of 1886, 
He, therefore, claimed a refund of the tax во 
reslized in exaess. 

The defence of the Sesretary of State was 
that the suit was barred by seation 39 of Ast 
V1 of 18€6. The learned Munsif авоерёей 
` the defenso and dismissed the suit, 

The Subordinate Judgé, however, held that 
the Civil Court had jurisdiction in the matter 
ard gave the plaintiff a deoree. 

In second appeal it is sontended on behalf 
of the Sesretary of State that the order of the 
Revenue Ánthorities is final, "The plaintiff 
appealed to the СоПевёог and to the Commis- 
sioner against the assessment and failed, and 
he is not entitled to some to the Civil Court 
for what is in reality a modifieation of the 
assessment made under the Ast, It is воп 
tended that there is no dispute about the in- 
some and that it is for the Revenue Authori- 
ties to decide what dedustions from ineome 
are tc be made, On behalf of the respondent 
the argument is that the Collector has in 
effeat taxed what is not inaome and has, 
therefore, aated «lira vires and that the Civil 
Court has jurisdietion in these eircumatances. 

On the general principle on whieh the 
Civil Court interferes in вов oases there is 
no doubt, Where an authority is by Statute 
vested with exalusive powers over any sub- 
ject-matter, then so long as these powers are 
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exereised on that subjeet-matter, the Civil 
Court oannot interfere, but if the anthority 
purports to exeroise these powers on what 
ів not that subject matter, then the Court 
will interfere, besause the authority is not 
acting under the Statute and is not protect- 
ed thereby. Ав 16 was stated in Ohatrman of 
Girtdth Municipality v. Srish Ohandra Mozum- 
dar (1), Tbe true test ie, whether there 
has beon a substantial disregard of the pro- 
visions of the law whieh oreates the autho. 
rity......... ...and regulates its powers ard 
duties", 

Under section 14 of Aot II ot 1886 the 
Collector shall determine what persons are 
chargeable and the amount at whieh every 
person so chargeable shall be assessed, and 
under seetion 15 the assessment shall be made 
upon the income aeeruing to the person dur- 
ing the year endingon the day on whieh his 
accounts have been last made up. Under 
seation 3 (5) “income” means "insome and 
profits aserving and arising or reaeived in 
British India.” The question then је, what 
has the Collector Зоре in this ease? Tf be 
has assessed insome, then even if his assets: 
ment is wrong, the Oivil Court cannot inter- 
fere by reason of sestion 39 of the Ast. If 
he has assessed something which is not inaome, 
then he has aeted without jurisdiotion. 
“Income signifies what somes in, It is as 
largea word as вао ре used” (cee Stroud's 
Judicial Dictionary). The plaint sets forth 
what the plaintiff вав net ineome. This 
ja not an expression to be found in the Act. 
The Aot defines insome and deals with in- 
oome, It eannot be denied that the total 
sum on whish the plaintiff has been assessed 
is issome, This isimplied in the plaint it. 
self. The Cclleotor, therefore, had jurisdic. 
tion to assess tax on it, The plaintiff elaims 
that he is entitled to deduet Government 
revenue from the ineome. The Oollestor 
desided that he was not so entitled, but 
this again was a matter within the juris. 
diotion of the Colleetor, 1f the Colleetor ia 
to asrerg Ineome-tax at all, he must deoide 
how muoh eomes in and what the cutgoings 
to be legitimately deduoted are. There is no 
dispute in this case us to whateame in. The 
dispute is as tooutgoings. This is for the 
Colleetor. I am wholly unable to see that 
anything Las been done ultra vires of the 
Colleator. J, therefore, hold that the Civil 

(1) 35 O, 859; 12 C, W, №, 709; 7 O, Ja J, 681, 
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Court has no jurisdistion over this question 
and that the suit sannot be maintained. 
< The appeal is deereed with eosts and the 
enit is dismissed with eosts throughout, 


Appeal deoreed, 


: MADRAS HIGH COURT. 

Seconp Civit Arrear No, 307 or 1920. 
. October 12, 1720, 

Present: —Justiee Sir Abdur Rahim, Kr., 
and Mr. Justices Odgers. 

L. VYTHIALINGA PADYAOHT 

‚ AND OTHE&S— PLAINTIFFS — APPELLANTS 

` versus 
PONNUSWAMI PADYAOHI— Derenc- 

ANT No. 1— RESPONDENT. i 

Provincial Insolvency Act (II of 1907), s 19— 
Oficial Receiver, appointment `of, for local area— 
Order of adjudication—Absence of order appointing 
Receiver of estate—Properly, whether vests in 
Official Receiver—Sale by Official Receiver, valid. 
46у of. 

The mere fact that a person is adjudicated in- 
solvent does not ipso facto vest the property of the 
insolvent in the Official Peceiver, who may Lave 
been appointed by the Local Government Official 
Receiver, under section 19 of the Provincial In- 
solvency Act, of the district in which the insolvent 
resides, Before such vesting can take place, there 
must be an order by the Court appointing a 
Receiver of the estate of the insolvent. In the 
‘absence of such an order, a sale by an Official 
Receiver does not convey a good title to the pur- 
chaser. [p. 897, col. 2; p. 398, col. 1.] 

Sesond appeal against a deeree of the 
Court of the Subordinate Judge, Mayava- 
ram, in Appeal Suit No, 24 of 1015 (Appeal 
Suit No. 929 of 1917, 
District Court), preferred from a desree 
of the Court of tbe Distriet Munaif, 
Shiyali, in-Original Suit No. 196 of 1916, 


FACTS appear from the judgment, 

Mr. В, &itarama Row, for Mr. Т В. Vercata- 
rama Sasért, for the Appellants —-The at aoh- 
ment of tho property by Court did rot 
stop the running of adverse possession in 
plaintiffs’ favour, The first plaintiff was in 
actual possession from 38rd August 1900 
till be was dispossessed by order of Court 
in 1915. Не had  preseribed for a 
title as against the defendant, Raghunathatha- 
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chartir ү, Thiruvsngada Ramons acharíar (1), 
Pandiyan Pili v. Vell yappa Rowther (2), 
Phul Renart y, Ghanshayam Misra (3) and. 
Bamaswami Ohettiar v. Mallappa Reddiar (4). 
In any event though hia title was’ поб 
perfested by adverse enjoyment for the 
statutory period, he was in pcssession for 
close on the time requisite to sereate -~ the 
Statutory bar, Не had nt least a possessory 
title, which shculd prevail as sgainst the 
defendant who had ro title, Narayana Row 
v. Dharmachar (5^, Ayyapp1 Raju v. Secretary 
of State (6). К 

The defendant aequired no title by his 
purahase from the Official Reseiver. Though 
{һо appointment of the Official Reasiver was 
made for the  Distriot, he was not 
appointed Reseiver for the partisular pro- 
ceedings, ан required by seotions 18 and 19 
of the Provincial Insolyenoy Aot, Property 
of tbe insolvent does not veat before such 
appointment, Oficial Receiver of Trichinozoly 
v. Somasundaram Chettiar (7), Muthusamt 
Swamiar v, Somoo Kandiar (8). The sale 
by tbe Offisial Reasiver did not confer a 
valid title on the defendant, 

Mr. T, Narasimha Iyengar, for the Бе. 
spondent.—There ів по question of adverse 
possession. The suit was instituted within 
12 years from 1900, ғ e, before the plaint- . 
iffe adverse possession was perfeoted, 

As to the defendant’s alleged want of 
tiile, though no ‘astual appointment was 
made of the Ressiver for these proecedings, 
it must be presumed from the faots that 
he was appointed thongh there was no 
written order. In any event, the insolvent's 
properly vested in the Court if there was 
no appointment of Resesiver, and as the 
Oourt dirested delivery to the defendant, 
the sale is good. : 

JUDGMENT. 
AByUR Raum, J.—The first plaintiff and the 


Av 8 Ind, Cas, 883; (1911) 1 M, W. №. 99; 9 М.І, Т, 
1 


(2) 42 Ind, Cas, 438; 88 М. L. J. 818; 6 L. W. 588. 

(3) 35 C 202; 85 I. A. 22; 12 О, W. N. 169; 7 0. L. J. 
36; 5 A.L J. 10; 17 M. L. J. 618; 2 М. L. T. 606; 10 
Bom. L. R 7; 14 Bur. L'R 41 (P. 0.). 

(4) 59 Ind. Cas. 947; 89 M. L. J. 350; (1920) M. W., 
N. 72 28 M. L.T, 176, 43 М, 760; 12 L.W, 475 (F. B.). 

t5) 26 M. 514. 

(6) 25 Ind. Cas, 894; 37 M. 298. 

(7) 84 Ind. Cas. 602; 80 M. L, J. 415, - 

(8) 59 Ind. Cas. 507; 12 L. W, 262; (1920)M, W. N, 
637; 89 M, І, J. 498; 48 М, 869, 
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grandfather of tbe fourth plaintif in this 
suit obtained the properties in dispute in 
exéhange from one Srinivasa Aiyar on tha 
3rd August 1900, bat no registered doed 
was exesuted au is required by law and, 
therefore .there was no effestive transfer of 
title to the plaintiffs. The plaintiffs, however, 
remained, in possession of the properties 
sinos that date. On the 29th April 1910, 
they were attached at the instanoe of one 
Chidambaram Ohetti, who had obtained a 
desree against Srinivasa Aiyar. The plaintiffa 
put in a olaim on the 186 Ostober 1910 
and it was allowed byan order dated the lst 
December 1910. Then Chidambaram Ohettiar, 
the attaching areditor, instituted a suit 
under the provisions of the Code of Civii 
Prosadure to establish that the properties 
belonged to his judgment debtor and that 
he was entitled to attash them anid bring 
them to sale in disoharge of his deeree. 
This was on the 2 st Desember 1910. A 
decree was passed in that suit in his favour 
on the 3rd November 1911. That .was 
ultimately sonfirmed by the High Court 
in second appeal on the 24th September 
1913. During the pendeney of this ‘suit, 
that is, on the 3rd November 1911, Srinivasa 
Aiyar was adjudieated an insolvent on his 
own: petition, Then the Offisial Receiver 
‘of the Tanjore District sold the properties 
to the frst defendant in the suit on. the 
18th November 1915, and on the 15th 
January 1916 the latter obtained delivery 
of possession of the properties, 

S»on after the defendant obtained posses. 
sion, the plaintiffa instituted this suit asking 
for & deslaration of their title and for 
sonfitmation of their 
plaint mentioned properties or, in the alterna- 
tive, for recovery of possession of the properties 
if they were found not to has in possession, 
They susseeded in the Court of Trial, but, 
on appeal, the Subordinate Judge dismissed 
the suit, holding tLat they had not made 
out their title and were not, therefore, en. 
titled to a decree, 

There wera several questions argued 
before ua in support of the plaintiffs’ title, and 
it seams to us that they are entitled to 
sueseed at least on one of those grounds, 
They ware undoubtedly in setual possession 
of the properties, as found by the lower 
Appellate Oourt, at least till the 16th 
January 1916, if they sre nob in possession 


possession of the. 


now. Oonseding for the sake of argument, 
and only for the sake of argument, besause 
it is not neosssary to deside the point, that 
their possession from the date of attashment 
till the deoree of the High Court in the suit 
instituted by the attaching oreditor, 4, e, till 
the 24th September 1913, is ineffective for the 
purpose of eompletion of title by adverse pos- 
session, they were indisputably in possession 
till 1916 and the defendant was put in 
possession by au order of Court only ou 
the 16th January 1916 and if the later 
has no title, the plaintiffs are enti'lsd to 
resover possession from him on the strength 
of their possessory title, 

We need refer only to Narayana Row v. 
Dharmachar (5) and Ayyappa Raja у, Secretary 
of Stats (6) in support of thia Proposition, 
following the dostrine laid down in the wall. 
known English ease of Asher v. Whitlcek (9). 

The next question for determination ів 
the defendant’s title, That depends on 
the question whether the sale in his favour 
by the Offisial Reosiver, Tanjore sonveyed 
a good title to him or not, That again 
depends on whether the Offisial Reseiver 
was duly appointed by the Court as re. 
quired by the law. No order was passed 
appointing the Offisial Receiver, Reeeiver 
of the estate in question, although the Loaal 
Government had appointed Mr. Narasimha- 
murthi Sastri nander section :19 of the Pro. 
vineial Insolyeney Aat, IIT of 1907, Oficial 
Receiver of the Distriet, 

It has been ruled by two decisions of this 
Court in Oficial Heceiver of  Trichinopoly 
у, Somasundaram Ohettiar (7) and afterwards 
in Asher v. Whitlock (9), where the question 
was even more fully eonsidered, that -the 
property of a person adjudicated an insolvent 
under the provisions of the Aot does not 
ipso facto vest in the Official Reosiver who 
may bave been appointed for the losal 
area in whioh the insolvent is residing, but 
it is neasssary that an order should have 
been passed appointing a Reseiver before 
the property would vestin the Losal Offisial 
Reosiver. That is how the phrase “he 
shall be the Reosiver for the purpose of every 
order appointing a Reoeiver issued by any 
such Court" has been sonstrued by two 
Banshes of this Court, and, having heard 
the question fully са before us, I seo 


(9) (1866) 1 Q. B D. Lat р, 8; 351. І. О.В. 1 
H Jur. (x. 8) 975; 13 L T, 284, 14 W. R. 26 > h 
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no reason whatever for holding that this 
view. of the law is wrong. 

As pointed out, in this view of the law 
the present ‘practise obtaining in this воп: 
nection in many Insolveney Courts in the 
Presideney must be treated as not being 
in aesordanee with the law. All the same 
it is difficult to mee how the words of 
sestions 18 and 19 ean be construed other. 
wise than they have been by the learned 
Judges in the onseareferred to. "s 

It waa suggested that the Aet does not 
require & written order but that we ought 
to presume from the fasts of the oase that 
the Offisial Reseiver must have been 
appointed a Reosiver of this estate, although 
no written order was passed to that effest. 
Orders of Oourt are invariably reduced to 
writing and in fast there is no ground for 
supposing ‘that any verbal order appointing 
the Offisial Reosiver of this estate was 
paesed, The omission is merely the out. 
some of an imperfest understanding of 
the requirements of the Statute, Then it 
was further suggested that, as in the 
absence of the Reseiver, the property of an 
adjudieated insolyant vests in the Court 
and the Court in this  eass directed 
the delivery of the possession of the pro- 
perty in dispute to the defendant, the 
defendant acquired ‘a good title from the 
Court. But there was no conveyanse by 
the Court or by any Offiter empowered in 
that direetion by tbe Court whioh would 
have conveyed a valid title to the defendant, 

We must, therefore, hold that the defend. 
ant has no title to the property and the 
plaintiffe, who were in possession, are 
entitled to recover possession of the pro. 
perty from the defendants. The result is 
that the deoree of the Subordinate Judgé 
must be set aside and that of the District 
Munsif restored with sosts here and in the 
Courts below. 

Ореквв, J.—I am also of opinion that 
the Subordinate Judge is wrong. 

My learned brother bas dealt with the 
fasts and the dates essential to this sae. 
The first argument before us on behalf of 
the appellants was that the attachment in 
1910 does not interfere with the adverse 
possession of the plaintiffa running from 
the 3rd August 19С0 and that es the 
firat plaintiff remained in pcseession from 
the 3rd Angust 1900 till he was dispos- 


sessed inthe year 1915, he had preseribed 
in a title as against the defendant. With 
regard to the question of the interferense 
with the adverse possession by proceedings 
in the claim and in the suit we ware 
referred by Mr, В, Sitarama Hao for the 
appellants to several anthorities, Some of 
them it is not  neeessary to  eonsider,. as 
in this oase the suit itself was instituted 
within 12 years from 1900 before the adverse 
possession of the plaintiff had beeoma 
perfected, The suit was in faot instituted 
on the 2ist Desember 1910, Were it neses- 
sary, discussion might arise as to the effeat of 
the eases sited before us, viz., Raghunathatha- 
chartar ү. Thiruvengada Ramanujachariar 
(1), Pandiyan Pillai v. Vellayappa Rowther (2), 
Phul Kumari v. Ghanshayam Misra (3), a 
desision of the Privy Counsil and the 
interpretation of that desision by the Fall 
Beneh of this Oourt in Ramaswami Ohetivar 
v. Mallappa Reddiar (4', Apart from this 
there is the question as to whether the 
possession of the plaintiff is nob good as 
against all the world  exeepting the. true 
owner, вв laid down in Nerayena Row v. 
Dharmachar (5) and the other authorities 
sited in the judgment just delivered by my 
learned brother, ` 
However, tha only question necessary to 
deside is as to the defendant's title which, 
if any, he admittedly aequired by purshase 
from the Offisial Reosiver in the insolyeney 
of Srinivasa Aiyar. The question is, “Was 
the Offisial Ressiver in a position to egrivey 
any title to him.” The learned Sub-Jadge 
has found as a faob that the Official 
Receiver was поё appointed as Receiver 
under seotion 19 of the  Provineial Insol. 
venoy Aot, Section 18 (1) of that Aot ran; 
as follows: “The Court may, at the time of 
the order of adjudisation or at any time 
afterwards, appoint a Reeeiver for the 
property of the insolvenf,. and sush pr». 
perty shall thereupon vest in snah Receiver." 
Section 29 provides for the appointment 
by the Looal Government of such persons 
ав it thinks fit to be Receivers under the 
Aot and seation 19 (2) runs as follows: 
"Where any Oficial Reeeiver has been so 
appointed for the losal limits of the jurisdio- 
tion of any Court having jurisdistion 
under this Act, he shall be the Receiver 
for the pupose of every order appointing & 
Reosiver issued by any such Court, unless 


Vol. LXII) 
LAGHHA RAM ©, VIRJIL 


the Conrt for special reasons otherwise 
direats.” The important words in this 
sub section are "for tha purpose of every 
order appointing a Reseiver issued by any 
such Qourt.” It is argued that where it 
is intended to appoint a Reesiver under 
section 16 (2), the Ressiver must bs appoini- 
ed by the Court and unless воо an 
appointment is aetually made, the person 
acting as Receiver, if asy, asts illegally. 
Mr, T, Narasimha Aiyangar in his argument 
for the defendant urged that the Reseiver 
has been in rossession cf this property for 
some years and it must be taken, if not 
ав a fast, in any oase as an inference, that 
hia aets have been ratified by the Cour, 
and that it is probable that under sestion 22 
appeals have from time to time been made 
against his aata to the Court and that 
the Oourt iteelf has had eognisanoe of the 
fact that he was in all these mattera in 
insolvensy acting as a  Heosiver. Unfor- 
tunately the hardship of the sase, arising as it 
may from the technieslity, eaonct be allowed 
to affeot the direst provision of law whish I 
have pointed out and whioh has been sonstrn 
ed by the desisions in Oficial Recetier of 
Prichinopo'y v. Somasundaram Ohettiar (7) and 
Muthusamt Swamtar v, отоо Pandtar (8), 
quoted in the judgment of my learned brother, 
In my opinion the provisions of this Ae! 
have not in this sase been oarried oat. 
As pointed out by' my learned brother, 
refuge sannot be taken in the” argument 
that tke Conrt has put the defendants in 
possession, There is no dosument of any kind 
purporting to be exesuted by the Court in this 
behalf to the defendants and sonveying this 
property to them, The learned Subordinate 
Judge gots over this diffionlty by saying that 
the opinion of Mr. Justice Moore in Officiol 
Recetver of Trichinogoly v. Somasundaram 
Ohettiar (7) is only an obiter dictum, and 
apparently the opinicn of the Subordiuate 
Judge is irfluenced by the faot that it 
has been the practice in the Muffusal 
Oourta:for the Offisial Keceiver бо take 
charge of properties without spesial 
appointment, However, there is a more 
regent case, Muthusami Swamiar v, отсо 
Pandtar (8), whioh supports the earlier 
ease, О ос] Recet.er of Trichinopoly v, 
Somasundaram Chettiar (7), I am, therefore, 
unable to see how the express provisions of 
the Aot san be avoided, 
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In this view of the ease it is unnese- 
sary to decide whether the attashment 
proseedicga and the subsequent suit inter» 
fered with the running of the adverse 
poseeeeion of the plaintiffs or not, I desire 
to express no opinion on this point. 

І agree with my learned brother in that 
the present appeal muat be allowed and 
that the judgment of the Distrigt Мапа 
should prevail, 

M.C P, 


Appeal allowed, 


ALLAHABAD HIGH COURT, 
FiRsST APPEAL From Орев No, 86 ок 1920. 
February 2, 1921, 
Present ;—Mr. Justica Walsh and Mr. 
Justios Ryves, 
LAOHHA RAM alias LACHMAN— 
PLAINTIFF — APPELLANT 
Lersus 
VIBJI Амр ANOTHER—D£FRNDANTS-— 
ТТИ Pn ipo ornai, 
wil Procedure Code 7 
Ji urisdiction, territorial, Коз! E И е ros 
wre of justice,” how ascertained — Plaint. returned for 


presentation t» proper Cowrt— Appellate 
appealable. PP order, whether 


When objection to the territorial 
lower Court is raised before an Appel 
latter must go into the whole merits 
without so doing and forming som 
the correctness or otherwise of the decisi 
lower Court, itis impossible for that Consi FA 
certain whether there has been a “failure of justice » 
as provided by section 21 of the Civil Proceduré 
Code. Amongst other things to be taken into 
account, in considering whether there has been н 
consequent failure of justice, is the conduct of o: А 
party or other during the guit itself, Lp. 402, col 1) 

An Appollate Court’s order returning a plaint to the 
proper Court for want of jurisdiction in the Court i 
which the suit was broughtis &ppealable.; p. 359, col.2 1 

: ‚ col, 2, 

First appeal from an order of the Distriot 
Judge, Agre, dated the 12th of February 1990 

The Hon'ble Mr, N. Р, Asthana and Mr, 
L. M, Baneriee, for the Appellant, { 

Messrs, Baleshwar Prasad and BA 
Prasad Varma, for the Respondent, 

JUDGMENT.—This is ап appeal from an 
order returning a plaint tothe proper Court 
for want of jurisdistion ia the Court of the 
Subordinate Judge, iu whioh the suit was 
brought, A preliminary objestion was гаўззй 
against the hearing of thig appeal on the 
ground that no appeal lies, but ib has been 
settled by authorities of thia Court that 
appeal lies. > 


Tho suit was brought for damages for 


jurisdiction of a 
late Court, the 
of the case, for, 
® opinion about 


agwati 
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non.delivery of ashes. It was brought in the 
Court at Agra. An objeotion was raised to 
the jurisdistion of that Court on the ground 
that the contract was neither made nor per. 
formed in Agra. The ease was heard on the 
merits and the plaiatiff was given a dearee 
for Rs. 1,100, The plaintiff, being dissatia- 
fied with the amount of the award, appealed 
from that desision and the defendant also 
filed oross-objections objesting to the amount 
of the deeree passed against him to the extent 
of Rs. 100, Subsequently, by leave of the 
Court, the defendant added a ground of ob- 
jection founded upon the want of jurisdiotion 
inthe firat Court, whioh went to the root of 
the matter, The learned Judge has dis- 
posed of that question, namely, the question 
of the jurisdistion of the Agra Court, in the 
order that is before us, holding that there 
was no jarisdiotion, and it is that judgment 
which is shallenged in appeal before us, The 
oase is one whish slearly somes within sestion 
21 of the Code. This section ін new. It 
proceeds on the linesof the Suite Valuation 
Aet, No, VII of 1887, and so far as we know; 
it has not been the subject of desision by any 
,of the High Courts. It provides that no ob- 
jeation as to. the plase in whish the suit is 
brought shall’ be allowed by any Appellate 
Court unless» the objestiou is taken in the 
Court of first instance (whioh this was, and 
this ie'the question whieh is raised in this 
appeal), unless there has been a sonsequent 
failure of.justise, Obviously, in order to as- 
sertain whether there has been a consequent 
failure of justice or, in other words, a desision 
whish is certainly wrong iu fast because it 
was tried in the wrong Court, it is neoessay 
to arrive at some decision on the’ merits, 
This has not beed considered by the learned 
Judge at all in the judgment before us. It 
is a question whieh involves a consideration 
of tha whole of the merits in the suib and 
without. going into the merits and forming 
some opinion upon the justies or ‘otherwise 
ofthe deeision of the first Court, it is im- 
possible for the Appellate Court to conform 
to the provisions of this seation, There is, 
in other words, & clear provision of the 
law with reservations that if the fret 
Court, even although it had no territorial 
jurisdiotion, has tried out tbe oase upon 
the merits in such a way (1) that all 
the available evidense which either 
party wanted to sall has beon oalled, (2) 
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that the hearing and trial was satisfactory as. 
a matter of prosedure, and (3) that the deoi- 
sion appears to be right in fact, the question 
of the territorial jurisdistion is relegated to 
obseurity, This view bas been taken in the 
sola authority to whioh we have been referred. 
This is the oase of Ratti Ram v.Kundan 
Lal (1), and we entirely agree with the view 
taken therein. We propose to quote аз part 
of our judgment the following passage i— 

“The object of the Legislature in enaoting, 
this salutary. prinsiple of law is that when 
the Court of first instance, after giving an 
affirmative finding on jurisdistion, takés pro- 
oesdings on the merits of the oase, the latter 
should not be rendered abortive and all the 
time and labour spent thereon should .not be 
wasted, simply by reason of the fact that the 
higher Court comes to a sontrary finding on the 
preliminary point of jurisdistion.”  'The esse 
ia in point, besause the learned Judges held 
that there was no jurisdiction, but they then 
went on to point ont that the appellants, who 
were objecting in the Appellate Court to the 
jurisdietion and were resisting the plaintiffs’ 


- slaim in the Uourt of first instanoe, had in. 


dulged in every. form of obstrustion and 
delay во as to amount, in the opinion of the 
Punjab Chief Court, to an abuse ‘of the 
рг2вөвв of the Court. They go on.to aay: 

* We eannot, therefore, pass an order. whioh 
will ensourage litigants in adopting faatien 
of this kind and, must, therefore, décline бо 
remand the. sase for reoording the evidenea 
of the defendants.’ This decision might 
well be aesepted by the High Courts in India 
asa leading ease on the interpretation of this 
seation. It follows from it that amongst 
other things to be taken into a&eoount, in oon- 
sidering whether there has been a consequent 
failure of justice, is tha conduot of one party 
or other during the suit itself. These are 
matters which the learned Judge must eonsi- 
der as thoroughly, ag though he was hearing 
tbe apreal uponthe merits. We, therefore, 
allow the appeal and remand the ease to the 
lower Appellate Oourt to re hear it on thé 
merits and to deside. this question under 
seotion 21, and also to re consider whether tha 
desision of the first Court is right or wrong 
‘upon the merits and to what extent he agrees 
with it. The appellant must have his costs, 
ineluding fees on the higher ввв1е. 

Case remandel. 
(1) 26 1nd, Саз, 548; 87 P. В, 1914; 234 P, L, В. 1915, 
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BOMBAY HIGH COURT. 
ORIMINAL APPEL No, 324 ‹ ғ 1919, 
September 30, 1919. . 

Present :— Мг. Justice Shah and 
‘Mr, Justice Hay ward, 
'RAHIMATALLI MAHOMED ALLI 
MULLA--ACcO2SED —ÁPPELLANT 
versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss 48, 168, 292— 
Pamphlet written in provoking style and defamatory, 
publication of, illegal—Distribution of pamphlet— 
Riot, likelihood of, being committed —Offence — Pamphlet, 
obscenity of, test for determining . 


The publication of a pamphlet ‘the subject-matter 
of which leaves no doubt as to the identity of the per- 
sons against whom the writing is directed) 
written in avery provocative style, defamatory of 
certain persons, furnishing to them ground for a 
civil action, would be illegal according to section 43 
of the Penal Code, and as the natural and probable 
result of reading such a pamphlet would be to give 
provocation to the readers, the person connected 
with the pamphlet may properly be said to have 
intended that such provocation would cause the 
offence of rioting to be committed, and the distribu. 
tion of the pamphlet would render the person con- 
cerned liable to punishment under section 153 of the 
Penal Gode. [p. 403, col. 2; 404, col. 1.3 

Indetermining whether & pamphelt is obscene 
within the meaning of section 292 of the Penal Code, 
the test to be applied is, whether the tendency of 
the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral 
influences. In each case the question is one of fact. 
[p. 404, col. 1.] 

. Appeal from ooavictions and sentenses 
passed by the Sesond Presidensy Magistrate, 
Bombay. 
‚ Mr. R. D. N. Wadia (with him Mr. D. К, 
Bhate), for the Appellant. 

Mr. Mirza (with him The Publis Prosesu- 


tor), for the Respondent, 


JUDGMENT. 

Saan, J.—The appellant before us is one 
Mulla Rahimatali Mahomedalli. He was 
&harged kefore the Seaond’ Presidensy 
Magistrate under sestions 153 and 292 of the 
Indian Penal Code in respest of three 
writings (Yazidki Id marked A, Sharafali 
Mamoojika Mereia marked О and Khare 
Dajjalka Matoom marked G). Exhibits A 
and О are said to have been published on or 
about the llth and 12th July 1918 ros- 
pestively, and as regards Exhibit G it is said 
that’ the offenses were  aommitted on ог 
about the 9th of August 1918. 

The Trial Magistrate after a prolonged 
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inquiry came to the oonslusion that tha 
asaused was guilty under seotions 153 and 292 
of the Indian Penal Code in respeet of 
Enhibis A (Yazidki Id), that he was guilty 
under section 153 in respest of Exhibit О 
(Sharafalli Mamoojika Mersia) and that no 
offence was established in respeot of 
Exhibit G. The result was that the a:aased 
was oonvioted under sestions 153 and 292 
in respect of "Yazidki Id" and sentensed to 
рву a fine Rs, 1,000, only one sentenes being 
passed in respeot of both the offences under 
seations 153 and 29%, that he was sonvioted 
in respect of the pamphlet ‘Sharafalli 
Mamoojika Mersia! under seotion 154 only 
and sentenced to рву a fine of Re. 1,000 and 
that he was acquitted in respect of the 
charges sonnested with the pamphlet ‘Khare 
Dajjalka Matcom.’ An order was made 
under geation 106, Criminal Procedure Code, 
ordering the aesused to be bound over to 
keep the pease for one year in the sum of 
Rs. 500 with one surety for the like 
amount. 

The &osused has appealed to this Court 
against these convictions and sentenoes, and 
it is urged in support of the appeal that 
Exhibit À does not in any way offend against 
the provisions of seations 153 and 292, that 
Exhibit О does not offend against the provi- 
sions of geotion 153 of the Indian Penal Code, 
that the asoused ів in no way nonneoeted with 
Exhibits А and C, and that heisin no way 
responsible for the writing or for the printing 
of these pamphlets, nor for their distribution, 

Beforedealing with these oontentions it 
will be convenient to set forth briefly the 
siroumstences which led to the initiation of 
these proceedings against the aceused. 
Somewhere in 1917, apparently, there was 
some difference among the Dawoodi Bohras 
ав to the exact position whish their Head 
Priest oosupied, The large majority of 
them accepted him as 'Daie-ul Mutalak, but 
the small minority, inoluding the present 
aesused, refused to resognize him ав "Daie- 
ul Mutalak,” though they did not refuse 
to reaognizs him as their Head Priest only 
as "Nazsem Daie.” These differences were 
apparently acute, In this appeal we are 
in no way eonserned with the merits of 
this religious controversy between the large 
majority and the small minority: of the 
Dawoodi Bohrar, About the end of July 
1917, the Head Mullaji Saheb pronouneed 
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against this small minority a sort of ana. 
thema by declaring "Salam Band,” indicating 
thereby a kind of  a&ooial and religious 
exsommunisation. Soon after this in August 
1917 a suit was filed by the Advosate- 
General against the Head Mallaji Saheb 
and others for accounts and for the ap 
pointment of proper trustees in respeot of 
Chandabhoy’s mosque and a certain charity 
box known as Shet Chandabhoy’s Galla 
and other reliefs appropriate to a suit under 
section 92 of-the Code of Civil Prosedure. 
Among the persons against whom ‘Salam 
Band’ was pronounced was the late Mr. 
Sbarafalli Mamooji In Desember 1917 he 
initiated prcesedings in the Court of the Chief 
Presidenoy Magistrate against the loeal deputy 
of the Head Mullaji Saheb and others under 
Ohapter VIIL of the Code of Criminal 
Procedure. These proeeedings terminated 
in February 1918 without any .seourily 
being taken from the opponents of Sharaf- 
ali Mamooji. In July 1918 several other 
Suits were filed by different persons against 
the Head Mullaji Sabeb. Ола of the suita 
was filed by the aesused to reanver dam- 
ages to the extent of Re, 50, 00, for a 
declaration that the Head Мај Saheb 
was vot the ‘Daie ul.Mutalak', and for a 
deelaration that the def.ndant had no au 
thority to expel him from the Muhammadan 
religion or from the Ismail Dawoodi Firka, 
-and other imaidental reliefs, Similar suits 
for heavy damages were filed by the sons 
of the late Sir Adamji Peerbhoy about the 
same time, All these suits had their 
origin in the order made by the Head Mullaji 
Saheb as to ‘Salam Band’ against the 
plaintiffs in these suits, These suits are 
still pending and we are not concerned 
in the slightest degree with the merits of 
these olaims, In August 1918 а suit was 
filed by the Official Assignee against the 
Head Mullaji Saheb, It is common ground 
that all these snits are filed against 
the Head Maullaji Saheb by or at the 
instance of those who have been excom- 
municated. 

I have stated these fasts with a view to 
show the extent of estrangement between 
the Head Mollaji Saheb and the large 
majority of the Dawoodi Bobras on the 
one hand and the small minority inolud- 
ing the aesused and the sons of tho late 
Sir Adamji Peerbhoy and a few others on 
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the other, Shavrafalli Matacoji died some- 
where in the early part of the month of 


Ramzan in the year 1918 The oase 
for the proseention is that one Ravi А]- 
mer wrote. Uxhibits A and C at the iv- 


stance of the вевоѕед, that the авепвей 
employed one Sayed Zainul Abadin about 
ihe end of June 1918 in order to attend 
to the aceused’s work of printing, that he 
arranged to have these two pamphlets, A 
and C, printed in the'Litho Press oalled- 
the Shri: Ram Press owned by the witness 
Ramshandre, that 500 printed copies of. 
Exhibit A were taken away from the Press 
onthe sth cf July and about 1,000 printed. 
copies of Exhibit O were taken away from the 
Press on the 7th of July. It ia also а 
part of the  proseeution case that this: 
Sayed got the ernbject-matter of  Exbibit 
O written on a litho.paper by the witness 
Mahomed Abdul Hakim, that be wrote 
Exhibit A himself on tha litho paper, that 
these litho papers were duly transoribed on: 
the stones and the printed copies prepared 
in the Shri Ram Press Exhibit A doss, 
not mention the name of the Press or of 
the Publisher;and Exhibit C mentions- the 
name of tbe Press and a fale name of. 
the Publisher. The pamphlet Yazidki Id ів, 
said to have been sent to some of the members. 
of the Dawoodi Bohras on the side of the 
Head Mullaji Saheb on the Ramzan Id ‘(Lith 
July 1918), The language used is Urdu 
and it is printed in Arabia obaraster. The 
pampblet © was sent to some members of the 
ваше sectiona day later, Some persons who are 
on theside of the Head Mallaji Saheb arrang- 
ed to got these two pamphlets translated, and 
ultimately a complaint was lodged before 
the Police on the 10th of August. On 
this information an investigation -was made 
by the Oriminal Investigation Department, 


The three Presses, wiz, the Shri Ram 
Press, the Shri Krishna Press and the 
Ohitrottejaka Preas, were searched and 


certain articles said to be oonneated with 
Exhibits A and О were taken possession of. 

It is needless to state the faeta relating 
io Exhibit G ва the asaused has been 
acquitted in respect thereof; and in this 
appeal we are not eoncerned in any way 
with Exhibit G. On the 12th the acoused 
went to the Police and he was arrested, 
there, and when his room was searohed 
on that day, Exhibit B was found there, 
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This Exhibit B is the manuseript of a part 
of the pamphlet Exhibit C. Ultimately, 
the asoused was sharged before the Magie- 

trate on the 2186 of September 1918. 

The defenee is that, aseording to the 
true meaning of the expressions and the 
words used, the pamphlets are not  objec- 
tionable, and that the aosused is in no way 
sonnested with aither of the pamphlets, 
and that the pamphlets have been written 
by one Ravi Ajmer probably at the instanoe 
of somebody from the large majority of 
the Dawoodi Bohras with a view to oreate 
trouble against him, as there was & oon- 
siderable estrangement between the two 
parties on assount of the suits filed against 
the Head Maullaji Saheb and in saonsequenca 
of the keen differance that had arisen ав 
to the religious position of the Head 
Mallaji Saheb. . 

Coming to details, it is urged for the 
defenaa that the aconsed, who is a Malle; 
living in the Sanitarium of Sir Adamji 
Peerbhoy, purchased the Yahia Press in 
April 1918, that the Press was not in а 
proper working order, that he wanted to 
get а pamphlet ajmittedly written by him 
ealled 'Sadaye Hak’ printed, and that with 
that view he engaged the servioss of 
Sayed as a commission agent to look after 
and .arrange for the printing of the pam- 
phlet ‘Sadaye Hak’ and that he was not 
employed by him as a servant on monthly 
wages. The printing of the ‘Sadaye Hak’ 
was to be done in the Shri Ram Presa 
and the Shri Krishna Press, and that his 
visits to the Shri Ram Presa in July have 
been used falsely for the purpose of son. 
nesting him with the printing of the pam- 
phlets A and O, whioh was really the work 
of the witness Sayed on his own nesount, 
It is also urged on his behalf that Ex. 
hibit B, the manuseript of a part of Ex. 
hibit O said to be in the handwriting of 
Ravi Ajmer, was really not found in 
the room oseupied by him in the Sani- 
tarium, but was put in by some enemy of his 
among the papers found in his room. 

The appeal has been very fully argued 
before ua and we have osonsidered the 
arguments on both sides. The contention 
thet Exhibit A does not offend against 
the provisions of seetion 153 of the Indian 
Penal Code must be disallowed. The lower 
Qourt has dealt with this dosument in 
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detail, and before us it has nob been 
seriously contended that the language ів 
not objestionable, though if is urged that 
the translation prepared by the High Court 
Translator is not aseurate. 
* * * * * D a 
It is urged, however, that it is not of 
guah a cbaraster as to bring it within tho seope 
of seetion 153 of the Indian Penal Code, The 
Exhibit A consists of about seventeen stanzas, 
is written in Urdu verses, i8 called Yazidki Id, 
and the aubjeat matter of the pamphlet leaves 
no doubt ав to the identity of some of the per- 
sons against whom the writing is direated, 
It was written apparently ou the oosasion of 
the Ramzan Id, I do not propose to oite any 
passages from this pamphlet to show that 
it ig really written іп a very provoking 
style; and the followers of the Head 
Mallaji Saheb, who may be expeated to 
understand the references against him aud 
other persons, may be sonsiderably provoked 
by a writing like Exhibié A. The aaetof 
publishing it would be illegal a&esording to 
gestion 43 of the Indian Penal Code, aa it ia 
defamatory of certain persons and would 
furnish grounl for a aivil action to those 
persons, Any one who wrote 16 and dis- 
tributed it did so malignantly or wan- 
tonly; and when we have regard to the 
fact that eopies of these pamphlets were 
sent on the Id day to some of the fol- 
lowers of the МаПајі Saheb, the natural 
aod probable effest of reading it would 
be to give provocation to the readers. The 
the person distributing or 
helping the distribution of these pamphlets 
sould be gathered only from the language 
used in the pamphlets, and judging of his 
intention from the natural and probable 
effeat of the writing like Exhibit А, it 
seems to mo that the writing is of sush 
a sharaster that the person sonnested with 
the pamphlet may properly be said ta 
have intended that sush provosation will 
cause the offense of rioting to be eommit- 
ted, In osoming to this sonolusion no 
doubt the ordinary peaeeful aharaater of 
the Dawoodi Bohra eommunity should be 
taken into asecunt, At the same time 
their reverence for the Mallaji Saheb also 
should be properly borne in mind. Both 
parties before us have relied upon the 
Bombay Gazetteer, Volume ІХ, Part |I, 
for the general information about the 
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Dawoodi Bohras i in this Presidenoy, Under 
the heading’ of ‘trading communities’ tha 
Bobres are mentioned first, and among 
them the Dawoodi Bohras are referred £o 
at pages ‘28 to 32. Tt will be enough to 
state here that "their home tongne is 
Gujrathi, marked by some peculiarities of 
dialect and the use of several Arab words 
well pronounced even hy women wh» have 
not learnt Arabic, that they are largely a 
trading community, and that short of 
worship the Head Molla is treated with 
the greatest respect,” This pamphlet is 
written in the Urdu language and in 
Arabis seript, whish could be read by many 
of the Dawcodi Bobrae and under. 
stood by almcst all. of them, Having 
regard to the state of things as it existed 
at the dale of this publication, it seems 
to me that Exhibit A is a pampblet ihe 
distribution cf which would render tke 
person concerned liable io  runisbment 
under seetion 153. It is {rne that no 
riot has been eommitted and that the ease 

falls under the second part of the seotion. 

“It is urged, however, that the distribu- 
tion of this pamphlet is not punishable 
uncer rection #92 cf {ће Indian Penal Code 
beeause it is поё am obscene pamphlet 
within the meaning of {he section, It 
seems to me-that there is great forae in 
this argument. Havirg regard tothe test 
of obscenity as asgepied in (исеп Empress 
v. Parashram Yesheant (1) and Ел geror y! 
Vishnu Krishna (2), it is diffieult to ray 
that the pamphlet is obscene, No doubt 
there are two or three verses whioh may 
be treated as obscene in the ordinary 
aoseptation of the word; but applying the 
test whether the tendensy of the matter 
charged as obscenity is to deprave and 
corrupt {hose whose minds are open to such 
immoral influenser, it is not євву to treat 
the publisatión as obscene. In eaoh oare 
really it ів а question of fact. The ques- 
tion is not of any practical importanoe in 
this саке, ав there is ro reparate sentenca 
for ihis cíferoe. Taking the general tenor 
of the pan phlet айй ocnsidering also the 
particular parts objected to as being 


(1) 20 В, 193; 10 Ind, Dec. ^N, в.) 687. 
(2) 19 Ind, Сав. £01; 15 Bom, L, R, 867; 2 Bom, Or, 
C. (8; 14 Cr, L. J, 248, 
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obscene, I am not prepared to hold that 
the pampblet is obssene. I should вау 
that its'leadiog sharacteristie is that it ja 
provoking’ 

The other pamphlet, Exhibit О, with 
referense to whioh the aeansed is sonvisted 
only under sestion 158, stands оп a different 
footing. As pointed ont in Queen- Empress 
v. Kahanjt (3), the question whieh we have 
to deeide is whether "the language ured 
in the (pamphlet).,..., does in the sense 
which fairly belongs to it—tbe sence that 
is mest natural and obvious—bear the meun: 
ing put cn it by tke Magistrate, We have 


{о Icck at the oairenmstances of the sace 
and the ceeasion and the time. We have 
to corsider the whole poem, giving its 
proy er weight to every part.’ The осва- 
sion cf ibis remphlet, whieh is esed 
"SEarafalli Mamoojika Мегоів,” was the 
death -cf Sharafalli Mamcoji whieh hed 


taken place apparently a few days before. 
He was ove of thosefew who were cxaom- 
munigated, and it appears from the pam- 
phlet—and the faot is not denied either 
in tbe evidenee or in tbe arguments before 
us— tbat considerable trouble was ex- 
perienced by the minority on the овсавјоп 
cf his funeral, 16 is stated that his” dead 
body had to te  earried іп а motor саг 
and the Poliee had to be kept present on 
the occasion of"ihe funeral at the burial 
ground. Urder those circumstances this, 
Exhibit О appears to have been written. 
16 is an elegy cn ihe late Sharafalli 
Матоо}, as the name of the pamphlet 
elearly shows. It eorsista of 64 verses with 
some side roles by tke writer. It extols 
the virtues and servises of Sharafalli 
Mamooji as the writer understood them, 
and be has compared his funeral with tha 
funeral of Imam Наввп, the grandson of 
the Prophet. We are not soneerned with 
the sppropriateness of the comparison; but 
to an admirer of the deceased it eannot be 
said ibat it wae not open to write about 
him in the manner in whieh the Meraia 
is written. The first half of the pamphlet 
ia not objected to before us, It is urged, 
however, that in a fairly large number of 
verses in the latter half of the pamphlet 
very strong language is used with referened 
to the followers of the Mullaji Saheb nnd that 


(8) 18 В, 758 at p. 764; 9 Ind. Deo. (х. s.) 
1016, 2 
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the objestionable words like Yazid and 


'Dajial are used with reference to ths Maullajt 
Saheb himself. Тһе learned Magistrate has 
gived a list of the objestionable worda. But 
if the pamphlet is taken as a whole and 
if the parts objested to ara sonsidered iu 
relation to the subjeot-matter of the pam- 
‘phlet, it rəsm to me that the main objest 
of the writer is to extol Sharafalli Mamooji, 
and no doubt to eondemri those who, aesord- 
ing to the writer, sreated trouble on the 
osension of his funeral and were opposed 
to him. The words like ‘misahief mongers,’ 
‘pig’, ‘hog’ and ‘asa’ are used with reference 
to those who, aosording to the writer, 
organised and ereated trouble on the ossasion 
of the funeral. If these ‘verses are fairly 
read, it seems to me that the eondemnation 
relates to those who oreated or intended 
trouble on the osaasion of ihe funeral of 
Sharafalli Mamooji and not ganerally with 
referense to the followers of the Mullaji Saheb. 
1 do not say that the word Yazid is not 
used with reference tothe Mullaji Saheb at 
aoy plase, but, geverally speaking, it is 
eap&ble of baing read ав referring to the 
laader of thatgroup of persons who wanted 
to eroate a troubla on the ovsasion of the 
funeral. There is nothing ia the ease to 
show, nor is it suggested on either side, 
that the Head Maullaji had anything to 
do with tha opposition displayod by some 
of his followers on the  oseasion of the 
fuberal of Sharafalli Mamooji; and it is 
slear to my mind that where the writer 
refers to the trouble created on the osoasion 
of the funeral, the referensa eannot bs to 
tha Head Mulleji Saheb, bat to the leader 
of those who created trouble on the osos- 
sion. Viewed ia fhat light it seems to 
me that the pamphlet is oapable of an 
innosent reading. In thougbt, expressions 
and subjeat matter 16 differs considerably 
from the other pamphlef; and the mere 
fast that it eame to be distributed about 
the same time as Exhibit А is nob в 
suffisiont reason for attributing to the person 
distribatiog such a pamphlet any intention 
other than that which ean ba gathered from 
the natural and. probable «fact of a writing 
like Exhibit ©. Тав intention mast bs 
determined in the usual manner with refer- 
вова to the natural and probable effact of 
the writing. In my opinion the обзавіоп 
dor writing if was perfectly legitimate; 
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while extolling the victnes and services of 
th» deseasel tha writer, no doub}, aonde mos 
the opponente of the deseased, partisularly 
those who areated,assording to the writer, 
a serious trouble on the ossasion of the 
funeral. Taking the pamphlet as a whole 
and also sonsiderigg the parts objected to, 
I am not prepared to say that thera was 
any illegal aet done in aonneation with this 
pamphlet, besause I am not satisfied that 
it is necessarily defamatory or that it would 
furnish ground for aivil action to any 
one. Therefore, the diatribution of sucha 
pamphlet, cannot be treated as an illegal 
ast and І sannot say thatthe writer intended 
or had knowledge that a riot was likely to 
ba committed in sonsequenss of Hichibit C, 
I have considered the pamphlet with refer- 
enes to the sharga only. І am not eon- 
serned with the propriety or otherwisa of the 
languaga used and the sentiments expressed, 
and I express no opinion with reference 
thereto beyond holding that it does not same 
within the seope of asotion 153, 
* * * * p * 

My learned brother takes different view 
of the ease with referense to Exhibit C. 
Haviug regard to the fast that we are 
agreed as to the eonvistion under gestion 
153 in respeat of Exhibit A, 1 do not 
think that this ease should be further pro. 
longed by a referenss to a third Judge, 
In view of the modifisation of the sentences, 
I agree that the order of the Court may 
baas proposed by my learned brother as re. 
garda the sonviations and sentences. 

Lastly there remains the question relating 
to the order of security, This order is 
made under sestion 106 of the Uode of 
Oriminel Prosedure.. 1 am by no means 
satisfied that the offense under sestion 153 
i» an offenes involving a breaeh of the 
pease within the meaning of seotion 106 
of the Code of Criminal Prosedure, n the 
сазе of Emperor v. Husain Bakhsh (4) Mr. 
Jastise Dillon has expressed the opinion 
that a eonvistion under seetion 153 would 
поб bring the case within the purview ‘of 
Bestion 105 of the Uode of Criminal Pro- 
o»dure. No reasons, however, are given in 
sapport of this view. The expreseion ‘offences 
involving a breash of the peace’ has baen 
interpreted in different ways in different 


(4) 29 А. 559; А. W, N. (1907) 171; 6Cr,L, J, 14 
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eases. Personally I ineline to the view that 
the expression really refers to offenses of 
whieh a breach of the pease is an essential 
‘ingredient. ‘Aesording to that view the 
present onse would not be within the ssopa 
of aestion 106 of the Code of Oriminal 
Prosedure, But this point has not been 
fully argued and on the whole I prefer to 
‘base my desision on the ground that under 
the eireumstanses of the ease no order. under 
Bestion 106 is necessary. It seems to me 
that the punishment inflicted is quite sufi- 
‘sient under the esireumstanees: of the care. 
I would, therefore, set aside the order under 
sestion 106 and direct the bond to be ean- 
eelled. 
* * x * * * * 

Harwarp, J.— The aooused, Mulla Rahimat- 
"alli, appears to be а member ofthe Adamji 
Peerbhoy party, which was excommunicated 
owing to disputes and litigation about June 
and July 1917 by the Head Maullaji Saheb 
from the Dawoodi Bobras, a sestion of Shia 
Mahomedans, The assused has been eharged 
with having enused to be cirsulated an elegy 
in praise of one of the deseased exeom- 
“‘municants, Sharafalli Mamooji, who died in 
"Јаре 1918 and whose burisl was oarried 
ооё under the protestion of a body of Pathans 
and a party of Polise in the fase of the 
opposition of the orthodox Dawocdi Bohras. 
The aharge was that the elegy was really 
intended as ап insult to the Head Mullaji 
Saheb who has his residence at Surat, and 
was oiroulated with the knowledge that 
‘it would inflame the feelings of his followers 
among the Dawoodt Bobras in Bombay. 
"The aooused was also oharged with having 
published about the same time an even 
more insulting and an obssene pamphlet 
ealled the Yazidki Id. These pamphlets 
were distributed about the 10th and llth 
of July 1918 during the Ramzan Id amongst 
the orthodox Dawoodi Bobras in Bombay, 
There were followed a fortnight later by 
'guits for damages, aggregating a erore of 
rupee, brought by the excommunicants 
against the Head Mnllaji Saheb and they 
were met on the other side a fortnight later, 
viz, about the middle of August 1:918, by 
‘the insulting and obsaene pamphlets being 
plased in the hands of the Police by the 
ortbedox Dawoodi Bohras, whioh led to an 
investigation being made by Superintendent 
Pettigara of the Oriminal Investigation 
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Department. This ended in the proseontion 
of Mola Hahimtalli on the 21st of September 
1918 for having given wanton provosstion by 
the two pamphlets knowing that they would 
be likely to lead to а riot and with baving, 
in respeet of the sesond pamphlet, distributed 
anobseene dooument. He was sonvieted 
after a trial lasting nearly six months on the 
Ist of Maroh 1919 and sentenced to fines 
amounting to Rs. 2,C00 undersestions 153 and 
292 of the Indian Penal Code. He was 
alao bound over to keep the peace for one 
year under section 106 of the Code of Criminal 
Procedure. 

* * * * * * 

Thereseems to me, therefore, no good ground 
for differing from the view as to the responsi- 
blity of the Mulla for both the pamphlets taken 
by the learned Sesond Presidensy Magiatrate, 

It has, however, been urged on behalf of 
the assused Mulla in this appeal that the 
elegy in praise of Sharafalli Mamooji was not 
really insulting to the Head Mullaji Saheb, 
nor was it likely to provoke a riot among 
his followers of the Dawoodi Bohras of 
Bombay. it has been neaessary, therefore, 
sarefully to eonsider the whole pamphlet, 
The first 26 starzas were restristed to a 
description of the good qualities of the 
deseased Sharafalli Mamooji. But the remain- 
ing stanzas, Nos, 27 to 61, proseeded to 
deal with the eireumstanees of his death 
and funeral in a manner whieh eould not 
fail to provoke resentment among the ortho. 
dox Dawoodi Bohras. There stanzas jeered 
at their failure to prevent the funeral and 
deseribed with evident delight the suosessful 
ruse whereby the body was ваггіей to the 
burial ground by motor and buried thera 
notwithstanding the protest of the orthodox 
Dawoodi Bohras under the proteation of a hired 
gang of Pathans and a powerful party of 
Polies, These stanzas then  proeeeded ta 
liken the funeral of Sharafalli Mamooji to 
that of the Imam Hasan and the endeavoura 
to prevent it to the opposition offered to that 
of the Imam Haran by the followers of the 
hated Omayed Khalif, Yazid, There then 
followed passages whioh were intended, in 
my opinion, to liken the Head Mallaji Saheb 
to Y.zid and his followers to thore of that 
hated Omayad  Khalif. They were, at all 
evente, so understood by the Dawoodi Bobras, 
end there eonld hardly have been greater 


or more inflamatory insulis thrown at the 


Vel, LXII) 
BAHIMATALLI MAHOMEDALLI t, EMPEROR. 


head and followers of a striet seot of Shia 
Mahomedans. Itis nesessary, of sourse, to 
taka into sonsideration the whole pamphlet 
and not merely to look to passing refer- 
enses whish might give no raal indioation 
‘of its true intention. Bat, on the other hand, 
it is equally.nesessary not to be misled by 
the length of perfeetly anexseptional and 
proper passages into missing the ating, how: 
ever short and pungent, lurking in the 
pamphlet. It seems to me; so read, that the 
real intention was not the innosent praise of 
the deseased Sharafelli Mamooji, but that 
that was merely made a pretext for throw. 
ing w deep insult atthe head of the Mullaji 
Saheb, an in:nlt whieh, the distributor must 
have known, · would be likely to inflame the 
feelings of his followera and to lead to riot. 
If the intention had bean innosent, the pam- 
phlet would have been siroulated merely to 
the admirers of the deossased Sharafalli 
Mamooji among the friends of the Mullaji 
` and would not have been distributed just 
about the time of their Ramzan Id among 
the Dawoodi Bohras of Bombay. It has not 
seriously been sontended here that the 
seoond pamphlet, entitled Yazidki Id, was 
unobjestionable. Great efforts were made 
to prove this at thetrial, Five afternoons 
of the hearing were oaeupied over the evi. 
dense extending to twenty pages of typed 
foolesap of the Court Translator. Yet no 
better translation was prodused by any 
other expert translator. Ib has been suffi. 
sient to peruse the pamphlet to besome at 
опве satisfied of ita highly provosative 
nature and of its undoubtedly being a 
dosument which, the distributor must have 
known, would have been likely to lead to 
riot, partieularly when distribated about the 
time of their Ramzan Id among the Dawoodi 
Bobras of Bombay. It haa been suggasted 
that this sould not have been so in the 
ease of either of the pamphlets as, no 
immediate riot occurred and as the som- 
munity has long been known as one of 
quiet traders. It has, however, been indieated 
in the elegy on Sharafalli Mamooji that 
the seseders hired for their  protestion a 
body of Pathans and that the pease was kept 
at the funeral only by the presence of a party 
of Polise, and it has been established by the 
evidence that great excitement was aroused 
among these quiet traders by the distribution 
‘of the pamphlets, particularly no doubt by 
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that entitled Yazidki Id. They have no doubt 
long been known in ordinary life as quiet 
traders, but they have alao been known as 
flarae seatariaus in religious matters and even 
at the time of the investigation, some weoks 
later, there was danger of rioting in the opi- 
nion of Superintendent Pettigara of the Ori. 
minal Investigation Dapartment, It appears 
фо me, therefore, that both the pamphlets 
hava rightly been held to have been highly 
provocative and to have been distributed with 
the knowledge that they might lead to riot, 
The Mulla was, therefore, in my opinion, 
rightly sonvisted in respeet of both the pam. 
phlets under seetion 1 3 of the Indian Penal 
Code by the learned Sesond Рсезійепву 
Magistrate, 

It has been urged on behalf of the assused 
Malla in this appeal that the sesond pamphlet, 
entitled Yazidki Id, was in any вазе not 
obssene within the meaning of gestion 292 
of the Indian Penal Code. It has not been 
contended that it did not aontain passages 
whish were undoubtedly obssene in the ordi- 
nary meaning of the word, that-is to say, 
passages  expreasing or presenting to the 
mind or view something whieh delisasy, puri. 
ty and deseney forbid to be expressed or ex. 
posed" as given in Webster’s Distionary. 
But it has been urged that they ware not 
obscene in the teshnisal sense, as they were 
not sueh as would have been likely to sorrupt 
and deprave the minds, that is to say, inflame 
the sexual rather than the religious passions 
of the partioular persons to whom they were 
distributed, viz , the orthodox Dawoodi Bohras, 
and that they, therefore, ware not within the 
word as understood by the Courts. But 
sorruption and depravity of mind must, in 
my opinion, nesessarily be ensouraged by 
the employment of filthy langnage tending 
to debase the high purpose of the sexual 
relations, evan when used primarily to 
arouse religious passions, It would at 
the least provoke retort in similar terms, 
and repetition of filthy language would 
nesessarily lower the minds and standards 
of morality of even orthodox and respest- 
able Dawoodi Bohras. The Malla was, 
therefore, in my opinion, rightly sonvieted in 
respest of the sesond pamphlet under sestion 
292 of the [adian Penal Code by the learned 
835252 Presideney Magistrato, 

It hag lastly been urged on behalf of the 
n^0130d in this appeal that no order sould 
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legally be made requiring seourity to keep 
the pease under seation 106 of the Crimi- 
nal Prosedura Ocde. It bas no doubt been 
held, but without reasons given, in the 
ase of Emperor v. Husain Bakhsh (4) that 
no such order would be proper on a sone 
viotion under gestion 153 of the Indiau 
Penal Code. But the point weuld appear to 
me not free from diffisulty, as the words used 
in seotion 106 are ‘offense involving a breach 
of the pease,’ and no definition has been given 
of what would amount to a breach of the 
pease within the meaning of the Oriminal 
Proeqdure Code. The words would probably 
be taken in their ordinary meaning to indi- 
cate an offence in which there had actually 
been, and not in whioh there was mere likeli. 
hood of there being, a breach of the peace 
&uoh as the Iikelihocd of riot in this partionlar 
example under section 153,. Indian Penal 
Code, buf, on theother hand, the term ' breach 
of the pease’ has been given a wide interpre- 
tation, including even greating disturbance or 
excitement and falling far short of riot in 
England, aseording to the oases sited in Note 
(9) to paragraph 610 of Volume ІХ of Hals. 
bury's Laws cf England. But it would appear 
to me undesirable to enter into this matter 
further in default of fuller discussion at the 
Bar and in default of any partioular need for 
further maintaining the order, which has been 
already in forse for віх monthe, for the re- 
mainder of the year. 16 would, therefore, 
in my opinion, be sufficient, wi hont finally 
deciding the legal point, to discharge, as no 
longer necessary, the’ seourity taken under 
eeotion 106 of the Oriminal Prosedure Code. 

It has not been possible for me to my 
regret to share tha opinion of the first 
pamphlet taken by, my learned brother. 16 
has, moreover, seemed necessary for me to 
express my own view emphatieally, in order 
to prevent ihe misapprehension thata man 
might be permitted to escape liability for 
deliberate libel or inenlt lurking in his 
publication by a simultaneous parade of a 
number of perfestly proper platitudes. It 
has seemed to me important to emphasize, 
in view of the diseusrion that has taken 
place st the hearing, that that has never 
been the law. Bat it has been foriunately 
unnecessary further to press thia matter, as 
there has been по differenco of opinion 


whatever as to the ceoond pamphlet between, 


' myself and my learned brother, It has, 


INDIAN CASH. 


(1991 


therefore, practisally been redueed: to, са 
question of punishment, and it will be suffi. 
sient to redase the fines irflieted for the 
offence in reference to the two pamphlets 
to the amount of Re, 1,000 inflisted in 
referenee to the eesond pampblet. , The, con. 
vietion, therefore, should, in my opinion, 
ke confirmed: but the sentence reduced | to 
Rs. 1,000 fine in respeet of the two pam- 
phlets together under sections 153 and 292, 
Indian Penal Code, There should, in my 
opinion, be a disaharge of the order for 
security under section !06, Criminal Proce- 
dure Code. The differense of the, fines, if 
paid, should be refunded under the order of 
the Sesond Presideney Magistrate. 

* * * * ж * * 


Sentence reduced, 


ALLAHABAD HIGH COURT. 
Orimiaat Revision No, 690 o 1920, 
February 4, 1921. 
Present: — Mr. Justice Tudball. 
HARAK NARAIN AND OTEERS— 
APPLIOANTB 
terius 


BEMPEROR—Opprosits PARTY, .. .,. 

Criminal Procedure Code (Асі V of 1898), ss, £5, 297 

~—Separate trials - Separate ^ sentences-- Sentences, 
whether can be concurrent. 


Where separate trials are held and separate sen- 
iences passed upon the accused at each trial, the 
sentences, under section 897 of the Criminal Ргосе- 
dare Code, must be served consecutively. The Court 
has no power in such case to direct, under section 
85 of the. Code, that the sentences run concurrently, 
as that section relates to sentences in cases of con. 
victions of several offences at one trial, [p.409, col. !.] 


Oriminal revision against an order of the 
Joint Magistrale, Allahabad, dated the 2nd 
Ostober 1920. Е i 

Messra, O. Dillon and Zahur Ahmad, for the 
A pplieanta, : 

Mr. S. О, Mukerji, for the Opposite Party. 

JUDGMENT. — Criminal Revision Nos. 690 
691 and 652 are eonneeted with eaoh other 
and also with Oriminal Revisions Nos, 757, 
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752 and 7:9, Threa persons, Harakh Narain, 
Baij Nath and Raghunath, were prosesuted 
for three separate aota of eriminal treapass, 
They were tried аё three separate trials and 
conyioted by the Magistrate at eaoh trial, 
For eaeh separate offense they were sentenced 
to four days’ rigorous imprisonment each on 
the вате date. The Trying Magistrate 
subsequently added to his threa judgments 
on the same date the following order:— 

"The sentenses to run from to day.” Eyi- 
dently if was his desire that the three sen- 
tenses should run concurrently, An appeal 
was preferred and the Appellate Court has 
dismissed all the appeals. At the hearing 
of the appeals it was pointed out to the 
Appellate Court that the order of the Magis- 
trate, added by him after delivery of. his 
judgment in eash ease, was olearly beyond 
his power, inasmush as there had been three 
separate trials and under the law set ont in 
section 397 of the Criminal Prosedure Code 
the sentenses sould only run eonseautively and 
that seotion 35 did not give the Court power 
to direot them to run sonanrrently, inasmuch 
as вевіїоп 35 relates to sentenses in eases of 
eonviotions of several offenses at one trial. 

The Appellate Court however, thought that 
the firat Court’s order was correst and main- 
tained it. Both parties have eome to this 
Court on revision. I take frat the three 
revisions filed on behalf of the aesused 
persons. So far as the aot of oriminal 
trespass is sonserned,it is urged that the 
applicants asted in good faith and saunot be 
eaid to have been guilty of any of tho ' inten- 
tions set forth inseation 441. In view of the 
faots whioh are set forth in the judgments of 
the Oourts below, I do not think that there ean 
ba any doubt whatsoever that the offense of 
criminal trespass was committed in esoh sase. 
It is next urged that a sentence of imprison- 
meut is unnecessary and that a sentence of 
fine would mest the justice of the ease, as it 
is olear that the parties to thesa asas are 
merely tools in the hands of the Baja of 
B.raon and bis eousin, who are at logger: 
heads in respest to the estate. І think that 
this ia the eorreat and proper view to take. 
I maintain the convietion in each ease bat 1 
reduse the sentenas of four days’ imprisonment 
to one of a fine of Ra 10 in each oase and for 
each assused. In defsuli of payment of fine 
there will be two (2) days’ rigorous im. 
prisonment eash, 
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The order that I pags in these three revisions, 
therefore, makes it unnesessary to pass any 


further order on the other three revisions 


Nos. 757, 758 and 759, but I must point ont 
to the lower Appellate Court that its opinion 


` оп the point raised in those revisions was 


ineorrest. There being three separate trials, 
there were three separate sentences whieh 
have to be served under sestion 397 one after 
the other. If the three eases had been tried 
together at one trial and the threa eharges 
investigated at one and the same, trial 
instead of three separste trials, the Magistrate 
would have had power to direet the sentenses 
to run sonsurrently, but the fasts being other- 
wise, his order is illegal. | 
Sentence reduced, 


BOMBAY HIGH COURT. . 
CerminaL Appiicarion Fur Revision No, 294 
cr 1919, 

September 30, 1919. 
I Present: —Mr. Justise Shah and Mr. Justice 
Hay ward. 
In re Sir CAWASJEE JEHANGIR 
READYMONBY— Appricant. 

Oriminal Procedure Code ( Act V of 1898), ss, 144, 486 
(3)—Nuisance—Temporary order— Nuisance, ewistence 
of, for length of time, whether can be treated as urgent 
case—Temporary order, withholding of, when not 
justified —Revision—Matters enxcluded—Duty of High 
Court, 


Seotion 144 of.the Criminal Procedure Oode 
merely provides for temporary orders in urgent 
cases of nuisance or apprehended danger, and ought 
to be applied with due regard to its scheme and 
purpose. Where a nuisance complained of has existed 
for a great length of time, practically without any 
complaint, the case cannot be treated as an urgent 
cage of nuisance or apprehended danger, and cannot 
be treated fairly and properly ав being within the 
special purpose of the section. [p. 410, col 2.] 

The fact that a dispute demands а permanent 
injanction for its final settlement, is no ground for 
withholding a temporary order. [p. 411, col. 2.] 

Seotion 486 (3) of the Criminal Procedure Code 
expressly excludes the exercise of revisional powers 
in matters referred to in section 144 thereof; the 
High Court has merely to-satisfy itself that the facta 
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‘found fall within that section so as to give juris- 
diction:to the Magistrate. Гр. 41), col. 2.] 

Criminal application against an order passed 
by the Chief Presidency Magistrate, Bombay. 

Mr. etgload (with him Меввге, Payne $ 
Оо.), for the Applicant. 


Mr. 8. 5. Patkar, Government шч for’ 


the Crown, 
JUDGMENT. 

Suan, J.— This is an applieation for the 
revision of an order made by the Chief 
Presideney Magistrate under seotion 144 of 
the Criminal Prosedure Code. The orders 
‘under seetion 144 are not proeeedings within 
the meaning of seetion 435 of the Code as 
‘provided by sub seetion 3 of that seation, and 
are exeluded from the revisional powers of 
this Court. It is slear, however, that it is 
open to this Court to sonsider whether the 


order complained of is outside the seopa of. 


the seetion under whioh it purports to have 
been made. If it is within the ssope of the 
gestion, the Court eannot revise the order on 
its merits, in other words, we are notlaonsern- 
ed with the propriety of the order if it is 
within the seope of sestion 144. If it is out- 
side the seope of the sectio», it is liable to be 
set aside on the ground that the lower Court 
had no jurisdiction to make it. On this 
point it is enough to refer to the observations 
in Panduraag Govind, In re (1), 

The question whether it is ontside the 
scope of the sestion must be determined 
with referense to the fasts, whieh are found 
by the lower Oourt or whish are not in 
dispute, in еһе coase. With в view to 
determine that question we have examined 
the broad fasts of the ease and heard 
arguments on both sides. 

* .# * ж + | * * 

' Seetion 144 oseurs in Chapter XI of the 
Code. This Chapter relates to temporary 
orders in urgent eases of  nuisanes or 
apprehended danger, and the seation applies 
to eases where immediate prevention or 
speedy remedy is desirable. Any Magistrate 
mentioned in the sestion may by а written 
order direst any person to abstain from a 
‘eertain‘ast, if the Magistrate eonsiders that 
suoh direstion is likely to prevent or tends to 
prevent danger to human health or a 
‘disturbanse of the publie tranquillity, Suab- 
section 5 shows that no order under the 
seetion shall remain in forse for more than 


(1) 25 В, 179 at рр, 185, 186; 2 Bom, І, В, 766, 
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two months unless in oertain oases the Loeal 
Government otherwise directs. I may 
‘mention here that I express no opinion 
whatever as to whether the Losal Government 
oan make any permanent order under this 
‘seotion. The seetion in terms relates to 
temporary orders, and as the question as to 
the extent of the powers of the Looal 
Government under this clause has not been 
argued before пе, and it is not necessary to 
express any opinionon the point, I refrain 
from doing so. But I am quite satiefisd that 
so faras the Magistrates referred to in the 
section are eoneerned, the section merely 
provides for temporary orders in urgent oases 
of nuisanee or spprehended danger and that 
it ought to bé applied with due regard to its 
Sebeme and purpose, The ssheme and the 
provisions of the section to my mind show 
that it is meant to provide for а temporary 
remedy to meet an emergenoy and that it 
applies to sases where the temporary orders in 
the nature of things would be appropriate 
and would afford а reasonably adequate relief 
under the sireumstanees of the oase, Having 
regard to the sirsumstanees of this cease to 
whieh I have adverted and whieh have been 
found by the Trial Magistrate, it seems to me 
that this ears eannot' be properly treated as 
an urgent ease of nuisanse or epprebended 
danger, when we have regard tothe’ faot that 
the nnisanee complained of has existed for a 
great length of time practically without any 
complaint. The inadequasy of remedy is 
established by tha faob that the order, which 
in terms purports to operate for two months, 
will leave the parties practioally in the same 
position with referense to their rights and 
remedies as to the alleged nuisance when the 
‘period expires. 

I do not desire to say anything whioh 
‘aan in any way restrisb the wide powers 
given to the Magistrate under the section 
avd reduse the sorresponding responsibility 
laid upon him by the Legislature. But 
having regard to the exeeptional nature of 
the powers, it is right that the ssope and 
the purpose of the section must be duly borne 
in mind in applying it to the fasts of a par. 
tieular onse. The present ease, 16 seems to me, 
cannot be fairly and properly treated as being 
within the epesial purpose of seation #44 of 
the Code. On that ground it is liable to be 
set aside, Е 

In view of the fast that itis a temporary 
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order whieh will expire on the 20th of the 
next month, and that during that time 
thé opponent, if so advised, will have an 
opportunity to filea suit for the prevention 
of the nuisance eomplained of and to obtain 
any temporary relief in the suit, I have 
eome to the sonslusion that in spite of my 
opinion to the sontrary I may with propriety 
soquiesae in the order proposed by my 
learned brother, 

I aeeordingly agree that the Rule may be 
diseharged. 

Having regard to the position of the 
parties and to the nature of the ease, it is not 
inappropriate to expressa hopa that both the 
parties will ast hereafter in a spirit of 
forbearanes and with due regard to the rights 
and conveniences of their neighbours, and 
that no,further aetion in sonnection with the 
nuisanee somplained of may be neeessary. 

"Havwaasp, J,— This is an applieation for 
revision of the order of the Chief Presidensy 
Magistrate, diresting the applicant to abstain 
from certain aeta and to take certain order 
with property in his possession for two 
morths: in order to prevent a disturbanse of 
the public tranquillity under section 144 of the 
Criminal Procedure Code. 

ж ж * x * * * 

Њ has been urged on behalf of the 
applicant that he was not the aggressor and 
that the proper prosedure would have been to 
bind over the respondent to keep the pease. 
It has also been urged that it was improper 
to pass a temporary order of this nature for 
the settlement of a dispute demanding в 
permanent ірјоробіоо. It was urged on 
there’ grounds that the order wos passed 
without the jurisdistion eonferred by section 
144 of the Oriminal Prosedure Code. 

* * * ж * * * 

The eireumstanoes appear to me undonbt. 
edly such as to ereate вп emergenoy requir- 
ing an immediate order so as to prevent a 
distu:banee of the publie tranquillity. 
Deliberate provocation would seem to me no 
less reprehensible than deliberate breaeh of 
the peace, It was to deal with tbat 
deliberate provocation and to prevent a 
probable breash of the pease resulting that 
these partionlar proceedings were taken before 
the Magistrate and 16 is diffisult, in my opi- 
nion, to say that they were not within the wide 
terms of theseetion, whish are as follows :— 

"Where, in the opinion оа Ohief 
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Prenideney Magistrate..,immediate proven. 
tion or speedy remedy is desirable, such 
Magistrate may, ...direst any person to 
abstain from a certain aot or to take oertain 
order with eertain property in his possession 
vif sush Magistrate aonsiders that sueh 
direstion is likely to prevent...annoyanae 
or injury...to any person lawfully employed, 
or danger to...health...or a disturbanee of 
publie tranquillity or an affray.” 

It is diffisult to aay, on the faets found, 
that immediate prevention or speedy remedy 
was not desirable or that the direstion to 
abstain’ from the partioular aots montioned 
would not be likely to prevent annoyanse to 
any person lawfully employed or prevent 
danger to health, or in view of what had 
sotually happened that there was no likelihood 
of an affray or а disturbanes of the pablis 
tranquillity. Nor, in my аріпіоп, is it possible 
to hold thata temporary order ought not to 
be passed merely  besasuse the dispute 
demanded a permanent injanstion for final 
settlement. There does not appear to ba 


“any sush express limitation in the seotion. 


On the contrary it is provided in the last 
olango as follows :— 

"No order under this sestion shall remain 
in forse for more than two months. ,.unless.., 
otherwise direeted by the Local Government 
by notifisation in the Offisial Gazette,” 

It wonld appear, therefore, by the last 
elause that even a permanent order 
would not be illegal under sestion 144 of 
the Oriminal Prosedure Code, if made in a 
particular manner by the Loeal Government, 

We have, it must be remembered, to 
take the fasts as they have been found, Jt is 
not open to us to enter into the merits of ths 
quarrel, sitting here in revision, We have to 
leave the matter entirely to the diseretion 
of the Magistrate. The responsibility for 
preserving the publie tranqnility has been 
laid wholly on the Chief Presideney Magis- 
trate, and the revisional powers of the 
High Oourt have been expressly exeluded 
by the provisions of the third olause of 
sestion 435 of the Oriminal Prosedure 
Oode. We bave, therefore, merely to satisfy 
ourselves that the faets found fell within 


the sestion so ав to give juisdiotion to the 


Magistrate, as pointed ont in the sase of 
Pandurang Govind, In re (1) by Sir Lawrense 
Jenkins It has already been observed that 
the fasts here found did, strietly speaking, 
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fall within the very wide s3ope of the aastion 
and it would, therefore, be impossible for us, 
in my opinion, io hold that the order was 
passed without juriadistion by the learned 
Ohief Presidevoy Magistrate under section 
144 of the Oriminal Procedure Code. The 
order ought, therefore, in my fopinion, to 
stand and” the Rule ought to be discharged, 
whieh has been issued by this Court. 
1 should like to add my entire sousurrence 
with the last remark of my learned brother. 


Rule discharged. 





CALCUTTA HIGH COURT. 
Oarminat. Revereace No. 49 or 1921. 
р Мау 17, 1921 
Pretent :— Мт; Justice Teunon and 
Mr. Justies Suhrawardy. 
EMPEROR—PaoszouTOR 
versus 
ASIRUDDIN SARKAR, on BEHALF 
or THE Figu or АВЕП ALI TUFANI. 
- = DEFENDANT 
` Criminal, Procedure Оойе. (Act V of 1898), s. 187. 
—Order for removal of obstruction—-No finding as to 
bona fides of claim set up—Order, validity, of— 
Witnesses, cross examination of, arbitrary limit of time 
faa for, effect oj. 


Before making an order under section 137 of the 
Criminal ‘Procedure, Code for the removal of an 
obstruction, the’ Magistrate should record a clear 
finding as to the bona fides of the claim set up by 
the party. against whom the order is directed. In 
the absence of such а finding the order cannot be 


sustained. . 
It is illegal to fixan arbitrary limit of time for 
the cross-exaniination of witnesses by the accnsed, 


Referense mada by the the Sessions Jadge, 
Pabna, under sestion 438, Oriminal Pro. 
sedure Code. 

FAOTS appear-from the judgment. 

Babu .Dinish Ohandra Roy, for the Defend. 
ant.—The learned Magistrate having found 
' that my olient’solaim was a tona file one, 
hé had no juriedistion to pass orders under 
sestion 132, Criminal Prosedure Ocde. Refers 
to Surj Mill Agirwalla v Emperor (1). In 
our written statement we olearly s'ated 
that we purshased the lands and the learned 
Magistrate found that our olaim was a 
bona fide pune. Refera to Manipur Dey v. 
Bidhu Bhusan Sarkar (2), My elaim is not a 

(1) 61 Ind, Cas, 517; 25 О, W, №. Ш (52) notes; 22 
Cr. І. J. 889. 

(2) 26 Ind. Cas, 146; 8 О, 158; 18 О, W, N, 1086; 
1б Or, L. 7, 698,- 
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preteree. Moreover the learned Magistrate 
was bound to sompel the attendüroes ofa 
witress. Bhomar Munshi у. Digambar Däs (3), 
The learned Magistrate most arbitrarily 
fixed five minutes, and not more, as е time 
for oross-examination. А 

Mr. Orr, for the Orown.—The  leàrréd 
Magistrate is olearly of opinion вра states 
that nobody has any right to obstruet tha 
drain of the water channsl. He further saya 
that in tho гаігу eeason thé obstruction will 
be а veritable menase to the publie health, Ha 
finds that it is a ‘publio’ drain, 

Mr. Roy not ealled upon. 

JUDGMENT,— This sase somes before us 
on a referenco made under the provisions of 
sestion 438 of the ode of Criminal 
Proeedure by the learned Sessions Judge 
of Pabna, It is dirested against an order 
made or purporting to be made under the 
provisions of section 137, Criminal Prosedure 
Ооде, by the Sub Divisional Magistrate of 
Serajgunge. By this order he -diřeats the 
removal of two obstruotions to в certain drain 
or water shannel, one such obstrastion being 
a-wall ric rth to south for a distanse of nine feet 
from ihe northern extremily thereof, another 
a wall rupnirg east ard west along the bed 
ofthe ehannel, The referenoe ig made ona 
namber of grounds, some of whieh do not 
appear to be well founded. But wé.are of 
opinion that we must aesept the referensa 
acd cet aside the orders to whieh we have 
referred on two grounds, namely;that tHe Sub. 
Divisional] Magistrate appears to have fixed ån 
arbitrary limit of time, namely, five minutea 
for the cross examination of the witnescés 
and, cesond}y, on the ground that he somes to 
no clear fiodings as to the bona fides of the 
elaim cet up by the second, party, that is to 
say, the party against whom the order is 
dirested. 

For these reasons we tret aside the order 
and direst that the proceedings be teken up 
at tke point reached on the 15th Desember 
and that the ваге be re- tried and heard and ` 
disposed of in accordance with law. ТЬе 
re {rial will take place in the Gourt of a 
stipendiary Magistrate exercising the powers 
of a Magistrate of the Firat Olass at the Head. 
quarters Station cf the Distriet of Pabna such 
Magisira‘e tole nominated by the Distriot 
Magistrate. 

. Jie tricl orde-ed, 
(8) 6 C. W. N. 548, 


Vol. LXI] 
KARIM ULLAH ©, ÉMPEROE, 


LAHORE HIGH COURT. 
OzrwINAL Revision Permios No. 1710 
oF 1920, 

May 25, 192], 

Present :—Mr, Justisa Abdul Qadir, 

KARIM ULLAH zND anorazER—Accusep— 

i Pris. TIONERS 
versus 
EMPEROR — RESPONDENT, 

Punjab Municipal Act (III of 1911), s. 240, rules 
under, тт. 6 ii’, 5 (iii Criminal Procedure Code 
(Act Y of 1898), s, 105—Penal Code (Act XLV of 
1860), з. 193—“Court”—Deputy Commissioner acting 
under rules, whether "Court"— False statement—Banc- 
tion for prosecution, whether necessary, 

A Deputy Commissioner, acting under rule б (ii) 
or role 5 (iit) of the rules made under section 240 
of the Punjab Municipal Act, isa "Court," and his 
sanction, under section 195 of the Criminal Pro- 
cedure Code, is necessary before a Court can take 
cognizance of a complaint in respect of a false 
statement made on cath before him. [р. 414, col. 2.] 


Petition for revision, under sestion 433 of 
the Criminal Procedure Code, of an order of 
the Sessicns Judge, Karnal, dated the 11th 
Ostobar 1920, reversing that of в Magis. 
trate, First Olase, Rohtak, dated the 2nd 
July 1920, and remanding the eomplainta to 
the Magistrate to be proseeded with aacord- 
Ing to law. 

Lala Jagan Nath, for the Petitioners. 

Mr, Raj Krishna and Lala Fakir Ohand, for 
Hakam Chand, Complainant, 

JUDGMENT,—This is в petition for 
revision of the order of the Sessions Judge, 
Karnal, dated the Lith Ostober 1920, filed 
on behalf of Karim Ullah and Niaz 
Muhammad. 

The following fasts given in the order of 
the learned Sessions Judge will make the 
pointe in dispute intelligible :— 

“The name of Karim Ullah asoused 
(of Rohtak) was entered in the register of 
Munisipal voters and was objested to by 
Hukam Ohand, another voter, who gave 
notise under rula 5 of the rules framed under 
sestion 240 of the Manisipal Aet. The 
Revenue Assistant ordered Karim Ullah's 
name to baexpunged from the register and 
Karim Ullah thereupon applied to the Deputy 
Commissioner for revision of this order. 
His atatoment was recorded on oath and Niaz 
Muhammad, asoused, affiemed that the state- 
ment made by Karim Ullah was trae. The 
Daputy Commissioner rejested the applioa. 
tion, remarking that if Hakam Ohand, who 
bad opposed the applisation, Най made a 
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false statemont, it was open to Karim Ullah 
to fake legal prooeedings against him, and 
similarly Hukam Chand eould proceed against 
Karim Ullah and Niaz Mubammad, if they 
had not spoken the truth. Аё ће same time 
he refrainad from soming to any finding as 
to whioh of the parties had deposed falsely 
before him," 

The order of the Deputy Commissioner 
referred to above was passed on the ‘28th 
May 1920, Hukam Ohand lodgéd two вош: 
plainte, one each against Karim Ullah and 
Niaz Muhammad, ander sestion 193, Indian 
Penal Code, on the 9th June 1520. Pandit 
Amar Nath Mattco, Magistrate, First Class, 
Rohtak, dealt with the somplaints and dis- 
charged the asoused on the 2nd July 1920 
on the ground that there was no sanstion 
from the Deputy Commissioner, whieh he 
held to be necessary under rule 25 (2) of the 
rules under the Municipal Aot. The som. 
plainant then applied to the Sessions Jndge, 
Karnal, for revision of the above order, The 
Sessions Judge held that the ast of the 
gocused did not come under ány of the offenses 
enumerated in rule 26 and, therefore, no 
Banolion was necessary, He also held that 
asthe Deputy Commissioner was aoting in 
his executive capacity and nof as a Court, по 
sanation under sestion 195, Oriminal Pro: 
sedure Code, was required, He, therefore, 
ordered the eomplaints to ba proceeded with. 

Against this last order I have heard Lala 
Jagan Nath at length on behalf of the 
petitioners and Mr. Raj Krishna has support. 
ed iton behalf of Hukam Ohand, respondent. 
Notise had been issued to the Distriot 
Magistrate; but the Crown is not repre- 
sented. ` 

For the petitioners it ig argued that the 
wording of part (a) of rule 26 aovers the pre- 
sent oase,as the petitioners may be said to baye 
eaused а false entry to be made in the register 
in contravention of the rules. This appears 
to me to be somewhat farfetehed and 1 cannot 
see mush foree in this sontention. The next 
argdment advanced by Lila Jagan Nath is 
that in deciding the revision under rule 5 (iii) 
of the rules under the Munieipal Aot, the 
Deputy Commissioner was taking statements 
on oath and that his proseedings were 
judicial and that he was a " Oourt" for the 
purposes of seation 195, Criminal Prosedura 
Qodo. Mr. Raj Krishna replies to this 
argument by saying that the word “Gourg” 
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EMPEROR 0. BHARAT BIPARI, 
in seation 195, Criminal Prosedure Code, is 
sonfined to a Civil, Revenue or Criminal 
Court and the Deputy Commissioner answer- 
ed none of these disoriptions, even if he was 
authoriséd to take evidenee on oath and to 
deside the matter finally. He relies on 
Balaji Sakharam v. Merwanji Nowro,¢ (1) 
and Viytaraghavalu Pillai v, Emperor (2) by 
way of analogy in support of this view, I 
do not think, bowever, that these -rulings ean 
help him, The point desided by them is that 
в Distriet Judge in the one ease and в Presi- 
deney Magistrate in the other, when dealing 
with certain matters nnder the Munisipal 
Astas of Bombay and Madras respeotively, 
were not Courts” for the purpose of being 
amenable to the revisionary jurisdiction of 
their respective High Courts, That is quite 
different from the point arising in this case, 
t.e., whether the Deputy Commissioner, when 
acting under rule 5 of rules made under the 
Punjab Munisipal Aet, was or was not a 
Court for the purpose of seotion 195, Criminal 
Procedure Ocde. А referenae to rule 5 (7) 
shows that the Deputy Commissioner, as 
well as his subordinates mentioned therein, 
are empowered to take sueh evidence as may 
be considered necessary and to rejeet or 
admit the elaim or objection. Presumably 
the Deputy Commissioner is entitled to do 
the same in deeiding the revision against a 
deoision of an Assistant or Hxtra Assistant 
Commissioner, though this is not provided 
for inexpress terms, It is stated that in thia 
ease he sotually resorded statements on oath. 
Though there із some difersnee of opinion 
among the High Courts on the point of what 
may or may not constitute a "Court" in 
seriain ciroumstanaes, yet it appears that the 
proposition laid down in Raghcobuns Sahoy v. 
Kokil Singh (8) is quite sound that the word 
“Court” in sestion 195, Criminal Prosedure 
Code, is not to be narrowly interpreted, In 
this ruling the learned Judges of the 
Osloutta High Court observed :— 

"The word ‘Oourt’ used in sestion 195, 
Oriminal  Proeedure Code, has a wider 
meaning than the words ‘Court of Jnstioe' 
as defined in sestion 20, Indian Penal Code, 
It ineludes a tribunal empowered to deal 


(1) 21 B, 979; 11 Ind. Dec. (є, s.) 189. 

(2) 26 Іна, Oas. 845; 38 М. 581; 16 M. L. Р. 128; 
27 M. L, J. 227; 15 Cr. І, 4. £98, . 

(8) 17 0, 872; 8 Ind, Dec. (х, в.) 1126. 


INDIAN OAS, 


(1921 


with a partisnlar matter and authorised to 
reseive evidence bearing on that matter in 
order to enable it to arrive at a determina- 
tion." This view is further supported by 
a ruling of the Bombay High Court, reported 
ав Nanchaud Shivchand, In re (4). On the 
strength of the above authorities [ think the 
Deputy Commissioner may well be eonsidered 
ta be a " Court," when aating under rule 5 
(#2) or rule (5) (212) of the rales under the 
Punjab Munisipal Act. {The complaints 
thus required а sanotion under sestion 195, 
Criminal Procedure Code, before they sould 
ba taken sognisanes of, This revision ік, 
therefore, asospted and the order of the 
Sessions Judge set aside. The proceedings 
on Hukam  Ohand's oomplaints should 
terminate and the aseused should be dis- 
eharged, 

I have thought it necessary to go at some 
length into the points of law argued before 
me, as they are of some ішрогіапов, but it 
may be observad that the oare itself, in whiah 
they arose, was not important enough to 
deserve mush Дізопввіоп, In а saga where tha 
fact of а falee statement having been made 
before any Court or publio servant ia so 
doubtful as it was in this instause, as 
appears from the remarks of the - Deputy 
Oommissioner, it is hardly worthwhile for 
Criminal Courts to spend  time-in deter. 
mining sueh fishy somplaints as the ooms 
plaints in the present sase seems to have 
been, А 
Petition accepted. 


(4) 18 Ind, Cas, 408; 37 B. 886; 15 Bom. L, В. 45; 
14 Or. L, J. 72. 





CALCUTTA HIGH COURT. 
OnmuiNaL Вкғавечов No, 59 or 1520, 
Deseniber 1, 1920, 

Present :— Mr, Justise Tonnon and 
Mr, Jostise Pearson. 
EMPEROR— Prosroutor 
versus 
BHARAT BIPARI AND ANOTHER— 
Accuses, 

Penal. Code (Act XLV of 180), s. 904, part II— 
Act done with knowledge that deuth would result—~ 
Superstitions belief, whether justification for act. 

Accused, the parents of a child, offered the child 
to the crocodiles in a tank in the belief that, 
though the child would be taken away, it would 
be returned unharmed, and thereafter would lead ü 
charmed life, and attain to a good old age: 


Vel, ХІІ) 
KARAM BAKHRH ©, MUHAMMAD SAID, 


Held, that as the acoused were possessed by a 
superstitious belief, there was no intention of 
causing death to the child, but inasmuch as what 
they did they did.with knowledge that their act 


would result inthe death of the child, they were . 


guilty of the offence punishable under the last 
clause of section 304 of the Penal Code, 


Criminal referenoe made by the Sassions 
Judge, Khulna, dated the 23rd August 1920. 

Babus Radhika Rarjan Guha and Jotish 
Ohandra Guha, for the Aooussd. 

Me A, S. M. Akram, for the Orowa. 

JUDGMENT —Tho fasts are practically 
undisputed. The two accused before us are 
husband and wife, They had had a certain 
numbar of children, all of whom died in their 
infancy, They were thus led to believe that 
there was an evil influense brooding over 
them and their shildran and they assordiogly 
made a vow that, in order to exeraisa this 
evil inflaenas, they would offer their next 
born to the srosodiles ina tank known as 
Khanjehaun Ali tank, otherwise known as 
Thakur Dighi, in the Sub. Division of Bagerhat, 
They had another son born to. them and when 
this shild was about one month old, they 
proseeded with if to this Khanjehan Ali 
tank. They brought, ib to the bank of the 
tank, placed 16 there near the water’s edge 
and -salled to the eroaodiles, Two arosodiles 
appeared and one of the two immediately 
saught up the shild in its mouth and 
disappeared with it into the water, seither 
tha orosodile nor the obild re-appeared and 
there oan ba по doubt that the child was 
devoured by the srocodile, Their explanation 
sf what they did is that they had been led to 
believe that if they made the offering of this 
child to the oroaodile or crocodiles in the 
Khanjehan Ali tank "with a pure heart” and 
“fortified by faith," the erocodile, though it 
would doubtless take the ehild away, would 
return it unharmed and that thereafter the 

child would lead а aharmed life and attain to 
a good old age. 

The Judge and Jury kave both — 
assepted the statement of the aosused that 
they were possessed by this superstitions 
belief and we also have no wish to doubs the 
oonelusion at whieh on that point the Judge 
and the Jury arrived. But for any such absurd 
belief they could have had no reasonable 
ground, and any man with any glimmering 
of sommon sense must know what will happen 
toa chill if it ia plasad in the moata of a 
erosodile, We believe that the assused had 
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no intention of eausing death to the ohild, 
but in our opinion it must be held that what 
they did they did with knowledge that their 
aot would result in the death of the ehild. 

We, therefore, find the asaused guilty of the 
offense punishable under the last elause of 
‘gestion 304, Indian Penal Onde, and ‘sentence 
them each to two ‘years! rigorous imprison: 
ment, 

Accused convicted, 


LAHORE HIGH OOURT. 
Criminan Revision Casz No, 419 or 1921. 
May 31, 1921. 

Present :—Mr. Justice Harrison. 
KARAM BAKHSH alas KARAM DIN 
—ÜonPLAINANT— PETITIOSER 

Е versus . 
MUHAMMAD SAID alios BUTA --Aoconsup 


— RESPONDENT. - 
Criminal Procedure Code (Act V of 1898), з, 250— 
Compensation, order for, not integral part of order 
of acquittal, effect of, 


Au order under section 260 of the Criminal Pro. 
cedure Code awarding compensation to an accused 
person, to be a valid order, must be an integral 
part of the order of acquittal Whore, after a 
Magistrate had signed an order -acquitting the 
accused, he by a subsequent order directed the 
complainant to pay compensation to the accused: 

Held, that, as after- signing the order of ‘acquittal 
the Magistrate had become functus officio, the 
subsequent order was without jurigdiction, 


Petition, under seetion 435, Criminal] Pro- 
oedure Code, for revision of an order of the 
Distris& Magistrate, Hoshiarpur, dated the 
9th ‘June 1920, affirming that of the Magis- 
trate, Second Olase; Dasuya, District Hoshiar- 
pur, dated the 99th April 1920, 

Mr, Ghulam Rasul, for the Petitioner. : 

.JUDGMENT,— Four persons were aequit. 


„бей by Pirzada Munshi Ап®вг-п1. Над on the 


29th of April 1920 in a somplaint ease in- 
stituted under seotion 323, Indian Penal Code, 
The order concludes with these words: “The 
complainant is hereby oalled upon to show 


‘gause why compensation should not be award- 


ed ander sestion 250." The aomplainant’s 
statement follows and then: the order direst- 
ing compensation to be paid to all four aseused. 
As regards three of the four soused the order 
has been set aside on appeal by the Distrist 
Magistrate, but as regards the fourth it has 
besn confirmed, It is the fourth man who 
presents this applisation for revision, 
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NIBARAN CHANDHA MUKBERJIEZ €, BITAL CHANDRA BAG, 


The order is slearly irregular and аз. leid 
down in Sofdar Rusain, [n tke matter of 
the complaint of (1), Haru Tanti v. 
Satish Roy (2) and Narpat Rai v. Emperor (3), it 
was wade without jurisdiotion inasmuch as 
it is not an integral part of the order of 
soquittal, It is true that in all these three 
eases there was а distinot interval of time 
between the two orders, whereas here the 
Magistrate ealled upon the eomplainant in 
the order of acquittal, and, immediately after 
signing that order, proaeeded to resord his 
statement and pass the second order, The 
first order of acquittal having been signed, the 
Magistrate besame funciusoficio and the sesond 
order was, therefore, without jurisdiction. 

I aoaopt the application for revision und 
get aside the order diresting the «omplainant, 
Karam Din, to pay compensation to Muham- 


mad Said. 
Application accezted, 
1) 25 А. 816; А, W. N; (1903) 57. 
i 9 Ind. Cas. 45; 38 С. 302; 18 C. L. J. 425; 12 
Or. L. J. 6. i .. 
`* (8) 67 Р, Б. 1905 Cr; 181 P. L. В, 1905; 8 Or. L. 
J.122, tomes - 





CALCUTTA HIGH COURT. 
Carminst Reviston Олве No. 563 оғ 1920, 
NS " August 12, 1920. 
' Fresent ;—Bir Justice N. В, Chatterjes, Kr, 
TO 77 ^ énd'Mr.Jüstiee Coming. ~ ^ 
NIBARAN CHANDRA MUKHERJEE 
— PETITIONER 
| ` versus К " 
l А BAG—Orposite PARTY, 
| ETA исү л (Act V of 1898), s, 208 
' — Complaint, dismissal of —Order for jurther inquiry 
* —Mügistrate, power of, to agam dismiss complaint, 


ions Judge orders a further enquiry 
at ыш disi by a Magistrate under 
gection 203 ` of the Code of Criminal Procedure, the 
Magistrate has power to again dismiss it under 
-that section, | 
Rule granted against an order of the 
Sessions Judge, Hughly. H 
Өр, Atulya Oh. Bose, icr the Petitioner, 
Mr. J. М. Binha and Babu Mohini Nath 
. Bose, for the Opposite Party. | | , 
JUDGMENT.—The opposite party in this 
ease sharged the petitioner with an offence 
-under seetion 406, Indian Penal Code, The 
matter was inquired into by the Magistrate 
ard he dismissed the case under sestion 203, 


Criminal Prosedure Code, on the ground that . 


it was a ease between partners and should be 
desided by the Civil Court. ` 

The somplainant thereupon moved the 
Sessions Judge, who directed a further inguiry 
into the matter. “Assordingly a fürther 
inquiry was held by the Magistrate and he 
again, after taking some evidenee, dismissed 
the somplaint under sestion 203, Oriminal 
Proosdnre Oode,’ The somplainant there- 
upon again moved the Sessions Judge and 
the latter held that the Magistrate sould not 
dismiss the complaint under seetion 203 and 
that be was bound to issue prosess against 
the авоцвей. . 

This Rule was obtained by the petitioner 
against that order, 

The somplainant has appeared to show 
eante, i ; 

The learned Counsel for the complainant 
has relied strongly upon the ease of 
Bri) Kishore Ghose v. Gopal Rat (1). That 
ease, however, is distinguishable. . There, it 
appears, the learned Judges understood the 
order of the learned Sessions Judge as 
direoting a further inquiry under sestion 437, 
and not that the case should be dealt with 
under section 203, Criminal Proesdure Code. 

In the present oase, on the- other hand, 
it does not appear that the learned Sessions 
Judge made ару order other than an order 
for further inquiry under section 208 

16 ів contended that the trying Magistrate 
had dismissed the oase without taking 
evidense on behalf of the somplainant,-as he 
was of opinion that the ease, being one 
between partners, should be tried out in the 
Civil Conrt, It is further oontended on 
behalf of the complainant that he had several 
witnesses in Court and had no opportunity of 
examining them betore the Magistrate, d 

Н appears from his afüdavit that some of 
his witnesses were present in Court; bat 
there is no affidavit to show that his witnesses 
were tendered for examination, or that he 
was prevented by the Court from examining 
them. 

The trying Magistrate has twice sonsidered 
the matier and, upon sush evidence as was 


-prodiesd before him, did not вопвійег that в 


prima facie case had been made out. 

In these oireumstaneses, the Rule is made 
absolute and the order of the learned Sessions 
Judge direstiog a further inquiry is set aside, 
ч Rule made absolute, 

(1) 11 C. W. N., 816; 5 Cr. L. J, 112. 
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JiNKI KAUR ©, USMAN SAIN. 


PATNA HIGH COURT. . 
APPEALS FROM APPELLATE DEOREES 
Nos. 1000—1004 or 1919. 
. June 3, 1921. 
Present 


:— Mr. Justice Ross, 
Maharani JANKI KUAR—PoAIntire 
— APPELLANT 
: T versus 
USMAN SAIN AND CTHERS— DEFENDANTS 
— RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s, 106 — Record 
of Rights, correction of entry— Cowrt'a. duty to give 
finding as to correctness —Oustom—Admission—Right 
set up by tenant in derogation of general law—Burden 
of proof. 


In a suit under section 10) of the Bengal Tenancy 
Act where the Court has before it the evidence upon 
which the record was prepared, and where tho 
plaintiff denies the correctness of the record, the 
Court is bound to come to a finding whether that 
evidence is sufficient to justify the entry. 


Janki Kuer v. Saudagar Ram, 66 Ind. Cas, 417; 1 P. 
L. T. 221; (1920, Pat. 177, followed. 

To allege in а plaint that ‘the plaintiff-landlord 
though entitled to the entire timber claims only 
half share because the predecessors of the plaintiff 
had been getting only halffor a long time is ап 
admission in the defendant-tenant’s favour and does 
not amount to setting ap a custom. 

Rameshwar Singh Bahadur v. Basudeva Singh, 60 
Ind. Cas, 821; 6 Р, L, J. 127, followed. 

Where a tenant sets up а right in derogation of 
the general law he must prove that right. 


Apneale, 

Messrs, Kulwant Sahat and Jadubans Sahat, 
for the Appellant, 

Mr. Bhagwat Prasad, for the Respondents, 

JUDGMENT,— These appeals arise out of 
suits under scotion 106 of the Bengal Tenansy 
Act, The plaintiff claimed that the entry in 
the Record of Rights to the effest that all 
rights in the timber on the land in suit were 
in the tenants should be eancelled ; and that 
it should be beld that she was entitled to 
half the timber of the value thereof. The 
Assistant Settlement Officer dismissed the 
suits and the Spesial Judge upheld bis decision, 

It is contended on behalf of the appellant 
that both Courts have misapprehended the 
nature of the plaintiff's alaim and have 
sonsequently misplaced the burden of proof. 
The allegation in the plaint is that although 
assording to law the plaintiff alone is 
entitled to the entire timber, yet sinse she 
and her predecessors had for a long time 
baeu getting only half, she olaimed only 
half, The Ecc Settlement Offiser held, 


OASEN, AL? 
first, that thera was a presumption in favour 
of the defendants arising out of the entry iu 
the Rasord of Rights and secondly, that tha 
plaintiff had set up в oustom entitling her to 
half the timber, whish she had to prove. 
Precisely the same grounda have been taken 
by the Distriss Judge Нә holds that it is 
for the plaintiff to rebat the entry in the 
Resord of Rights and that the evidense whioh 
she has given is insuffisient to prove the 
general eustom alleged. 

Ав to the frat point, assuming in favour of 
the defendants that the presumption of 
sorrestuess does attach to the Reeord of Rights 
even in a snit under sestion ICG to set aside 
an eutry therein, it has baen held in 
Janki Kusr v. Saudagar Ram (1) that where 
the Court has before it the evidense upon 
whisk the resord was prepared and where 
the plaintiff denies the osorresiness of the 
yesord, the Court is bound to aoma to а 
finding whether that evidenesis suffisient to 
justify the entry. No anah finding has been 
oome to in the present вззе, 

Then it is contended that thera is в olear 
presumption attaching to the previous Rasord 
of Rights which is поб the aubjest matter of the 
present litigation. All that that entry showa 
is Bakabee birit bandobastidar. The entry 
oannol ba read аз entitling the defendants 
to the timber of the frees and to any share 
therein, It merely resorda that the traes 
are in their posssssion and is different from 
the entry in the revisional resord whish is 
kul hag birit bandobastidar. 

As t» tha second point there вап be no 
doubt that both the Courts below have gone 
wrong. Under the general law the plaintiff 
is entitled to the timber of the trees. This 
right has been modified by her admission in 
favour of the tenants that the tenants 
get half; but that is not to seb up any 
eustom, as has bean held in Rameshwar 
Singh Bahadur v. Basudeva Singh (2). The 
plaintiff does not base her olaim on any onstom 
bat on the generel law. Sho makes a oon: 
session in favoar of the tenants; bul where 
the tenants set upa right in derogation of tha 
general law, that right must be proved. 

It was ueged on behalf of tha respondents 
that they . ara Béri& bandobustidar and that 
the insidents of their tenancy differ from 
those of an оазпрапоу tenansy. 1 see no 

(1) 56 Ind. Cas. 417; 1 P. L. Т, 221; (1920) Pat, 177, 

(2) 60 Ind, Cas. 524 6 P, L, 7, 127, 
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justification for this view. They may pay no 
rent; or, rather, they may originally have 
paid no rent— rent has now been assessed and 
they are recorded ав kaimi tenants; but the 
mere faot that they pay no rent does not 
alter their atatus as tenants and does not 
modify the general law governing the rights 
of landlord and tenant in respest of timber. 
There is no finding by either Court. that 
the defendants have established their right to 
half the timber and in the absense of any 
finding or evidenes to that effect, the plaintiff 
most suseeed on the general law, The result 
is that the appeals must be deereed with 
ri and the snits decreed with oosts through- 
out. 
Appeal decreed, 





CALCUTTA HIGH COURT, 
APPXAL FROM ÁPPELLLTE Decaze No, 1997 
or 1917. 

| May 25, 1920, 

Fretent:—Sir Asutcsh Mookerjee, Kt, Aatg. 
Chief Justise,and Justice Sir Ernest 
Fleteher, Kr. 

BEMENDRA MOHAN KHASHNABIS 
— PLAINTI sF— APPELLANT 
versus 
NORESH CHANDRA ВНАТТАОНАЕЈЕЕ 


AND OTHE! 8—DerenDANTs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XXXIV, rr. 
4, 5 (2)—Mortgage—Preliminary decree—Temporary 
suspension of mortgagee’s right to apply for decree 
qbsolute— Limitation, 


On the 81в% January 1911, plaintiff, a third mort- ` 


EBgee, obtained a preliminary decree under rule 4, 
Order ХХХІҮ òf the Civil Frocedure Code, which 
fixed the 3istJuly 1911, as the last date for payment 
by the mortgagor. No payment was made, but, in the 
meantime, on the }0th March 1914, the second 
mortgagee obtained a decree on his mortgage, in 
passing which the Court expressed the opinion that 
the third mortgagee could not sell the mortgaged 
property, which was common to the two mortgages, 
before he had paid up the second mortgagee. A pay- 
ment was made on the 2:nd May1918,and onthe 2nd 
October 1916, the third mortgages applied under sub- 
rule (2) of rule б of Order XXXIV for a decree for 
sale of the mortgaged property, but the second 
mortgagee objected that the application was barred 
by limitation, and his objection was allowed by the 
Appellate Court, On second appeal : 
Held, that the application wag not barred by limi- 
_ tation, because the third mortgagee’s right to apply 
for a deoree absolute was temporarily suspended 
by the deoree of 10th March 1914, and was nob 
revived till 22nd May 1915, the date on which 
payment was made. [p. 420, col. 1.] 


Appeal against a deoree of the Sescnd 


Additional Distriet Judge, Mymensingb: 
dated the 23rd June 1917, reversing that 
of the Subordinate Judge, Sesond Court of 
that distrist, dated the 24th July 1916. 

FAOTS appear from the judgment. 

Dr. Sarat Chandra Basak (with him Babu 
Annada Oharan Karkun), for the Appellant, — 
The plaintiff is the appellant. The faeis are 
briefly these, T wo properties originally belonged 
to one Ubarani, one of the defendants. One of 
these properties was at first mortgaged toa 
third perscn, Subsequently both these proper- 
Lies were mortgaged to one of the defendants, 
Матев Chandra Bhattacharjee. Subsequently 
again there was a third mortgage in respeot of 
thcse two properties in favour of the appellant 
in the present appeals. Then there was & 
farther mortgage, fourth mortgage, of 
there properties in favour of the Ghatail 
Loan Co, Ltd., who have been made party 
respondents to this appeal. The first mort. 
gago was redeemed by the second mortgages, 
who then brought a suit to enforee hia 
security. Fn thia suit the mortgagor and the 
third and fourth mortgagees were the defend. 
ants, But the property whieh was the 
subject-matter cf the first mortgage was loft 
out of tke suit, on the allegation that the 
second mortgagee by redeeming the first 
mortgage became its owrer and that it was. 
free from all ircumbranees. At about the 
ваше time the record mortgagee brought his 
guit, the third mortgagee also filed a guib for 
the enforcement of his mortgage. The 
precent appeal агіғев ont of thas guit, The 
two suits by fhe second and the third mort- 
gagees were tried together and preliminary 
decrees were parted on 31st January 1911, 
In the suit by the eesond mortgagee, the 
matter esme up to (his Courtin sesond appeal 
and was disposed of on 10th Marsh 1914, and it . 
was beld by Holmwood and Sharf ud-Dir, JJ., 
that the third mortgagee could not bring the. 
mortgaged properties to eale without redeem- 
ing the ceecud mortgagee. Acoordingly the 
third mortgagee redeemed the second mort- 
gage cn 22nd May 1915, Thereafter he made 
an pplication for passing в final deeree on bis 
suit со Ynd Oototer 1915. This application 
was opposed by the ecoond mortgagee on the 
grovnd ibat the epplieation was barred as 
having been made more than three years after 
the date fixed for payment, 816% July 1911, 
in the preliminary deeree. The first Court 
granted the spplieation but on appeal the 
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Order has been reversed by the Disiriot Judge. 
Henee the present appeal, . 

Му  sontentions are two-fold, Firstly, 
that Artiele 181 of the Indian Limitation 
Aet does not apply to the present oase. 
There is no period of limitation for an 
application for making a mortgage deorée 
final, Until the Gnal deeree has been 
passed, the suit sannot be taken to have 
been finally disposed of, Therefore, my 
applisation isan application in a pending suit 
for whieh there is no period of. limitation 
pressribed in the law. Secondly, even if it is 
soneeded that the period of limitation for 
anah an spplication is three years, having 
regard to the opinion expressed by this Court 
in the appeal of the second mortgagee, I submit 
my alient eould not make the application for 
final decree until he had redeemed the second 
mortgagee, whioh was done on 22nd May 1915, 
^ As the application for final desree was made 
within three years from that date, I submit 
it is not barred by limitation. Refers to 
Lalkhan Ohunder Sen v, Madhusudan Sen 
(1), Nrityamont Dassi v. Lakhan Ohunder Sen 
(2), Ranee Surno Moyee v, Shooshee Mokhes 
Burmonia (8). I submit in view of the 
prineiples laid down in these rulinge my 
applisation ought to susoeed on the ground 
that my right of astion was suspended for 
pvents which were beyond aontrol, 

Babu Sarat Chandra Rat Chaudhuri (with 
him Babu Prafulla Ohandra Ohairabuty), for 
the Respondents.—J appear on behalf of the 
Besond mortgagee, I submit the application 
is barred by limitation, There was no appeal 
from the suit brought by the third mortgagee. 
lt is solely due to his lashes that the final 
decree was not passed within time, I 
submit in no ease would his right of astion be 
said fo have been suspended. Му suit 
was separate from his. My suit was 
brought up inappeal to this Oourt, but that 
faot aannot be taken in his favour, He 
ought to have diligently prosecuted his own 
suit which was certainly not barred by my 
appeal, I submit the learned Judga has 


(1) 35 C, 209 at p. 218; 7 O.L. J. 69; 12 О. W.N. 
326; 8 M. L. T..90(P. 0^. 

(2) 83 Ind. Cas. 452; 43 О. 660; 20 О. W. N. 522; 80 
M. L. J. 629; (1916) 1 M, W. N, 332; 8 L. Ү, 471; 18 
Bom. І. В. 415; 24 0, L, J. 1; n M. L. Т, 10 (Р. C.). 

(3)12M.I A. 244; 1! W. R. 5 (P, C5 2 B. E. Res 
10 (P. О,); 2 Suth P. C, J, 178; 20 Е, R,331;2 Sar. Р, 
O. J, 424, 


rightly dismissed the applieation as being 
barred by the law of limitation, 

Dr. Basak replied in brief. 

JUDGMENT, 

Mooxevign, Аста. C,J.— This is an appeal by 
the plaintiff from an order in & mortgage suit. 
The Distriot Judge has dismissed, as barred 
by limitation,an application made by the plaint- 
iff under eub rule 2 of rule 5 of Order XXXIV 
of the Civil Procedure Oode, The plaintiff 
was the third mortgagee, and onthe 3lat 
January 1911 obtained a preliminary deoreo 
under rule 4. That deareo fixed the 31st 
July 1911 asthe last date for payment of the 
judgment debt by the mortgigor. The pay- 
ment was not made. The present applica- 
tion was thereafter made on the 2nd Oatober 
1915. The raspondent, who ia the sesond 
mortgages, objested to the applisation on the 
ground of limitation, The Oourt of first 
instanoe overruled this sontention. Upon 
appeal, the District Judge has «ome to a 
different sonelusion. 

We shall assume for our present purpose 
that Artiele (1&1) of the Schedule to the 
Limitation Aot applies to this ease, and that 
eonscquently the applisation should have been 
made within three years from the 3lst July 
1911. The plaintiff contends, however, that 
his rigbt to make the application was 
suspended temporarily by reason of events 
beyond his oontrol, 

It appears that the 2nd mortgagee 
instituted a suit to enforee his sesurity on 
the 12:b April 1910. Tha litigation was 
ultimately brought up t» this Oourt and в 
desres was made in favour of the sesond 
mortgagee on tho basis of a judgment 
delivered on the 10th Marsh 1914, In that 
sase, this Court expressed the opinion that the 
third mortgages sould not sell the property 
whioh was sommou to the two mortgages 
before he had paid up tha second mortgagee, 
It ia not neasssary for us to doseide the 
queation, whether this expression of opinion 
was or was not wall founded on prinsiple: 
bosause, whe'hsr right or wrong, the result 
to the parties is identisal, 

The third mortgages now contends that he 
was misled by this order and sould not mike 
the application under rale 5, sab rule 2, of 
Order XXXIV, till the везопй mortgages had 
bean redeemed. A payment was made by him 
to the вавопй mortgagee on the 22nd May 1915, 
There was а dispute вз fo whether the 
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entire amount due had been paid, and it was 
not till the 7th July 1917 that the balanee 
elaimed by the sesond mortgagee was paid 
by the third mortgagee under protest. It is 
thus plain that the third mortgagee sould not 
makean applisation to have his desree made 
absolute between the 10th Maroh 1514 and 
the 22nd May 1915. 16 may also be pointed 
out that the sam now due to him sould not 
have been determined till the sum payable to 
the sesond mortgages for redemption had been 
settled. In these oireumstanees, we are of 
opinion that his right to apply for order 
absolute was temporarily suspended and was 
not revived till the 22nd May 1915. The 
principle applisable in sontingensies of this 
character was expounded by Lord Hidon in 
Pulteney v, Warren (4): “If there be a 
principle upon whioh Courts of Justice ought 
to act without seruple, itis this; to relieve 
parties against that injustise oseasioned by 
ita own acta or oversights at the instanse of 
the party, against whom the relief is sought. 
That proposition is broadly Iaid down in some 
of the oases.” This view was subsequently 
approved by the House of Lords in Hast India 
Company v. Campion (5). These oases were 
followed by this Court in Lakhan Chuader 
Sen v. Madhusudan Sen (1), where the question 
arose as ёс the applicability of a rule of 
limitation, The decision of this Court was 
ultimately approved by the Judisial Oom- 
mittee ; Nrityamont Dasst v. Lakhan Ohunder 
Sen (2). Wemay point ont that the doe- 
trino in question bas been repeatedly applied 
by the Judisial Committee, See for instance 
ihe oases of Банев Sarno Морев v. 
Shooshes Mokhee Burmonia (3), Prannath Roy 
Ohowdhury v, Rookea Begum (6), In the ense 
before us, we are of opinion that the view 
taken by the Court of first instanoe was correat 
and its order should not have been reversed 
by the District Judge. 

The result is that this appeal is allowed, the 
deeree of the District Judge sot aside and that 
of the Court of first instanee restored with 
oosts throughout, 

FLETOHER, J.—l agree 

Appeal allowed, 


(4) (1801) 6 Ves, 78 at p, 02; 81 E, R. 944; 6 B, R. 
© (1887) 11 Blig. (х. 5) 158; 4 Ol & Е. 616; 7 


, В, 284, 
(6) 7M. Т А. 828; 4 W: R. 37 (P. 0.); 10 E, В, 881; 
1 бш, Р, с, ve 807; 1 Ban P, 0, Ј, 692, 
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ALLAHABAD HIGH COURT, 
-Figsr Orvis Aresar From Оврив No, 154 
` or 1919, 
February 2, 1921. 
Present :—Mr, Justice Walsh and Mr, 
Justice Ryves, 
КАНТО LAL AND OTAERS— DEFENDANTS — 
APPELLANTS ` 
versus 
Lala BALDEO SAHAT AND OTHERS — 


Poarntisys—~Opposite PARTIES. 

U. P, Land Revenue Act (III of 1901), s, 288 (k)— 
Partituon— Village abadi, suit for partition of plot in— 
Parties not co-sharers in mahal—Civil Qourt, jwrisdic- 
tion of, to entertain suit, 


A suit for the partition of a plot of land in the 
village Abadi, the parties to which are nob co-sharers 
inthe Mahal, is cognizable by a Civil Oourt, the 
provisions of section 283 (Е) of the U. P. Land 
Revenue Act, not being applicable to such a suit. 
Cp. 420, col. 2.] 


First appeal from an order of the Second 
Additional Subordinate Judge, Meerut, 
dated the 30th April 1919, 


Mr, Bhagwati Shankar, for the Appellants. 

Mr, Nehal Ohand, for the Respondents, 

JUDGMENT.—This is an appeal from an 
order of remand. ‘The plaintiffa brought 
this suit in the Court of the Munsif of 
Kairana, alleging thatthey and the defendants 
were joint owners of an isolated plot in the 
abadi of a village, whieh they had purchased. 
from the Zemindars, and asked for partition 
of the plot, Among other defences it was 
pleaded that the Civil Court had no juris- 
dietion, The learned Munsif held that the 
Civil Court had no jurisdietion and dismissed 
the suit with aoste, This order, it seems to 
us, was elearly wrong. Не should have 
ordered the plaint to be returned to the 
plaintiffs for presentation to the proper Court, 
The plaintiffs appealed and the learned Dis- 
triet Judgeallowed the appeal and remanded 
the ease for decision on the merits, In appeal 
before us 16 is urged that the decision of the 
Munmsif was sorreot as to the jurisdiation of the 
Civil Court and it is urged that seation 243 (k) 
of the Land Revenue Aet bars the suit. In 
our opinion that sestion has no application 
whatever to the facts of this particular саве, 
The parties to this suit are not co-sharers in 
the mahal, mush less are they resorded eo. 
sharers, It seems to us that they'could not 


‘ask for partition of this plot of land under 


any of the provisions of the Land Revenue 
Ast, and we doubt whether the partition whieh 
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the plaintiffs seek sould properly be included 
in the definition of “imperfeat” or " perfeat 
partition " given in gestion 106 of that Act, 
for the reasons given in the judgment in the 
ease of Ram Dayal v. Megu Lal (1), In our 
opinion this ease is on all fours with that of 
Ram Rattan v. Mumtaz Ahmad (9). Stress 
has been laid by the learned Vakil for the 
appellants on the case of Narain Das v. Bhup 
Narain (8), but a'perusal of the facts shows 
that that that ease is not in point. There a 
partisular village was divided into two mahals 
in 1867, with the result that the plaintiffs 
and defendants besame joint owners of one 
of the mahols, whereas the defendanta Бә. 
eame the sole owners of the вевопӣ mahal, 
The plaintiffs brought & suit in the Civil 
Oourt olaiming partition of a partisular dera 
whioh was situated in the new sesond mahal 
exolusively owned, after the partition, by the 
‘defendants, This Court held that the Civil 
Court had no jurisdistion to partition the 
dera, besause admittedly the suit involved 
partition also of the site on whish the dera 
stood and that it was in fast re-opening the 
partition of 1867, and that there was а 
remedy open to the plaintiffs in the Revonne 
Courtr, namely, to assess the ground rent of 
the premises ossupiad by the defendants. In 
our opinion, therefore, that ease has no appli- 
cation. We thick that the desision of the 
Court below was sorrest and we dismiss the 
appeal with aoste, but the aosta of the lower 
Appellate Court and of the first Court will 
abide the result, 

The third ground of appeal has not been 
argued and has been definitely abandoned for 
good reasons. 

Appeal dismissed. 

(1) G A, 452 ab р. 454; A.W. М. (1884) 165; 4 
Ind Dec. (м, в.) 131, 


(2) 16 Ind, Cas. 876; 15 О, C, 801. : 
(8) 2 Ind. Cas, 628; 6 А. L. J, 408; 81.A. 830, 





PATNA HIGH COURT. 

Civi, Revisions Nos. 142 ann 143 or 1920, 
, December 3, 1920. 
Present: — Mr, Justise Jwala Prasad, 
FARZAND ALI AND AHOTHER— 

DEFENDANTS — P&TITIONERS 
versus 
MOTILAL CHOUDHRY — PLAINTIF E. e 


Oprosita PARTY, 
Transfer of Property Act (IV of 1882), ss, 106, 
111 (h)—L«ndiord and tenant-—-Notice to vacate or to 
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pay enhanced rent—Notice, invalid —Enhanced. rent 
or ejeciment whether can be claimed. 

Where a landlord gives notice to a tenant to 
vacate the premises by a certain date or, in the 
alternative, to pay enhanced rent from that date, 
and the notice is held to be invalid for failure to 
give the period to which the tenant is entitled, the 
tenancy is not determined and, thorefore, the land- 
lord cannot впе ће tenant either for ejectmentor for 
rent at the enhanced rate on the basis of the notice, 
[р. 422, col. 2] 

Revisions, 

Mr. Parmeshwar Dyal, for Mr, L, N, Singh, 
for the Petitioners, 

Mr. 8, O. Mitter, for the Opposite Party, 

JUDGMENT,— These applisations arise out 
of two suits brought by the plaintiff for rent 
of a house ossupied by the defendants, Suit 
No. 250 of 1920 is in respeot of rent from 
June to August 1918 and Suit No. 754 of 
1920 is in respeot of rent for September 1918 
to July 1919. 

The only point involved and raised in both 
the esses is—at what rate the plaintiff is 
entitled to resover rent of the house 
in question from the defendants, The de- 
fendants were let into the oesupation of the 
house at a monthly rent of Rs. 112 and he 
was getting the same for the last 20 to 22 
years at the said 1ate of rent. The plaintiff 
sent & registered letter to the defendants, bnt 
they refused to aesept it and it was returned 
to the plaintiff and has been filed in this 
Conrt and marked Exhibit 2, The letter 
waa to the effest that the defendants were to 
vacate the bouse by the 31st of May 1918; 
in default the plaintiff wculd eharge rent 
at the rate of Ra. 5 per month from Ist 
June 1918. 

The defendants did not vaeate the house 
and continued to ossupy it. Suit No. 250 
of 1920 was brought on the 22nd May 1920. 
The prayers were: (1) to ejest the defendant 
and (2) to resover from the defendant the 
enhanced rate of rent at Rs. 5 per month. 
The notiee given by the plaintiff to vacate 
the house was illegal and invalid under 
sestion 106 of the Transfer of Property Act, 
whish requires a fortnight’s notice for ejeot- 
ing a tenant, whereas the notice in question 
gave the defendants a much less time, The 
prayer for ejestment was consequently with. 
drawn by the plaintiff, 

The question for determination is— whether 
the plaintiff is entitled to recover rent at the 
rate mentioned in the notiao in spite of its 
inyalidity. The Court below has augwered 
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the question in tbe affirmative nnd desided it 
Jn favour cf the plaintiff. The reason given 
by the Court is that, although the notice was 
invalid for ejeeting the defendant, yet as 
he ehose to remain in the occupation of the 
house, he must be held to have agreed “in 
a way to pay Re, 5 as entered in the notice" 
instead of vacating the house, The Court 
goes on to єву that if the defendant bad not 
agreed to pay. Ha, 5, "he would have vacated 
the house.” This is, to my mird, beggirg 
the whole question, Тһе notice required the 
defendant to vaeate the house. The enbanced 
rate of Rs 5 was stated only as а penalty for 
not vacating it, The defendant did not 
accept the notice inasmush as the notice was 
invalid and, therefore, he did not ineur the 
penalty, As the defendant could not be 
compelled io vaeate the house, і do not see on 
‘what principle ean he be nrked to pay the 
penalty preseribed fcr the non.somplianee of 
ån invalid notise. Tf the notice were a notice 
of enhancement of rent,in that case it was for 
the defendant to vacate the house in aare he 
did nct agree to pay the enhaneed rent and hia 
sontinuing to remain in the ceoupstion of the 
house would have amounted to an aeceptanoe 
of the terms offered by the plaintiff. But in 
that саве aleo the Conrt would have to desida 
whether sufficient notice was given for the 
defendant: to arrange for the removal of his 
articles from the house and vaeate it, But 
the notice of ejestmeéent is quite distinat from 
the notice of enhancement, Jn the former 
the learo is determined by the notice and 
thereafter the defendant becomes a trespasser, 
If in the notice an alternative term enhansing 
the rent from the date mentioned in it is 
proposed on which the defendant is required 
to vacate the premices, the continuance of the 
tenant to hold over implies an авоеріппее of 
the term proposed, As held by ihe majority 
of the Court of Appeal in the case of Ahearn 
v. Bellman (1), а notise to quit, if clear and 
certain so ав to bind the party, is not vitiated 
‘by adding to the noties the term that should a 
tenant retain possession of the premises, an 
enhanced rent will be payable, But the latter 
term only gives option to the tenant ofa new 
eontiaet | Dee v. Jackson (2) and Doe d. 
Lyster v. Goldwin (3)). But when the lease 
(1) (1879) 4 Ex. D, 201; 48 L. J. Ex, 681; 40 L, 
7.713 27 W. В. 9238. . 
(2) (1779) 1 рош. 175; 99 Е. R. 115. 
(8) (1841) 2 Q. B. 143; 10 L. J. Q. B. 275; 1 G, & 
D. 468; 114 E, В, 57; 5] Е, Б, 621, 
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ів not determined ор assount cf the invalidity 
of the notise, no-new term will be sonsidered 
to have been offered or aasepted and the 
old term will be eonsidered to have continued, 
Therefore, in the present case there was no 
new contrast between the parties aud no new 


‘terms by way of an’ enhaneement oan be 


imposed upon the incidence of the tenancy, 
Sections 106 and 111 (A) of the ‘Transfer of 
Property Aetare clear on the point. Under 
sestion 106, the lease of a monthly tenant is 
determined by a fortnight’s notiae terminating 
with the end of a manth of the tenaney, and 
not otherwise. In order to determine a lease, 
notice under cestion 106 must ba duly and 
properly given, vide seotion 111 (A). 

In tbe present ease the Courts below have 
held that the notice was invalid and henes 
there was no determination of the tenanoy 
and the defendant did not become a trespasser 
at all, and henee sould not be ejeated: vide the 
decision of Sir Comer Petheram, О, J., in the 
Fall Bench ease of Bradley у. Atkinson (4), 
There was, therefore, no cffer of enhansarnent. 
The mere oseupation of the house is not an 
asaeptanse of the terms of enhansement men: 
tioned in the notiee, The plaintiff is nof, 
therefore, entitled to resover rent more thau 
what he used to reseive previous to the 
alleged notice in question. The ease is very 
similar to that of Shakht Chand v; Ram 
Chandra Marwari (5) Mukherjee and Benah- 
eroft, JJ. In that ease, the authorities relied 
upon by the opposite party, Kikabhai v. Kalu 
Ghela (6) and Adolpke Shrager v. Ema 
Price (7) (a Single Judge desision), 
have been oaonsidered, These enses 
held that in eertain oiroumstenses notice to 
quit was valid and there was termination of 
the tenaney.. They had nothing to do with 
the enbanoement of rent,as in the present 
case. Here the Court below has held th.t 
the notice was invelid and there was ro 
determination of the tenancy. Therefore, the 
rulings relied upon are inapplicable to the 
present ease. Ihe cage ів governed by tbe 
desision inthe ease of Shakht Ohand v, Rum 
Ohandra Marwari (5). I entirely agree with the 
view expressed in that ease and the reasons 
given there in support thereof, 


(4) 7 A, 899; A, W. N. (1885) 288; 4 Ind. Dec, 
(x-8.) 990. 


(5) 15 Ind, Cas. £00; 16 C. І. J, 561. 
(6) 22 B. 243; 11 Ind. Dee, (х. 8) 148. 
(7) 120. W, N, 1059, 
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І assordingly think that the Courte below 
were wrong in deoresing the plaintiff's suits 
at the rateof Hs. 5 per month The decrees 
of the Courts below in both the suits are 
set aside, and in lieu thereof a deoree in 
favour of the plaintiff in both the smits will 
be passed for rent at the rate of Rs, 1-12, 
with proportionate costs throughout. 

А Decrees varied. 


MADRAS HIGH COURT, | 
Civiu Revision Р®вт.,.тї!оя No. 1075 ок`1919, 
Oatober 15, 1920. 
Present: — Mr. Justios Odgers. 
PONNUSAWMI CHETTYAR— 
Pr qwT.FK - PETITIONER 
tereus 
PICHU SASTRIGAL AND OTARRS 
—Drerexpents Nos. 5 то 7—- RESPONDENTE. 
Trust~ Trustee obtaining articles for use and 
benefit of temple— Temple property, whether liable for 
rice, 
i The price of articles supplied to a temple trustee, 
for the use and benefit of the temple, is recaverable 
from the trustee personally, and forms no charge 
upon the property of the temple. [p. 4:5, col. 1.] 


Petition, under seation 25 cf Ast IX of 
1887, praying the High Oourt to revise the 
desree of the Court of the Subordinate Judge, 
Tarjore, dated the 25th August 1919, in 
Small Causa Suit No, £83 of 1918. 

Mr. T. S, Hamaswaméi Atyar, for 
Petitioner. у 

Mr, B. $отаууа, for the Repondent. 

JODGMENT.—This is а petition to revise 
ihe judgment of the Subordinate Judge of 
Tanjore in a suit brought on an assount by 
the plaintiff for the resovery of a certain sum 
of monsy, boing the value of articles alleged 
to be necessary for the ‘maintenance of an 
idol and tbe daily worship of the plaint 
temple supplied to a decsased trustee, the 
father cf the defendants Nos. 1 to 4, Mr, 
Somayya appears for the 17th defendant, who 
is the Receiver appointed by the Subordinate 
Judge’s Court to take sharge of the temple 
properties pending the deoeision, аз І under. 
stand, of а &eheme suit, The learned Sat- 
ordinate Jadge gave a deeree against 
defendants Nos. 1 to 4 ont of their family 
property and the plaintiff has raised, as & 
point of law, the sartention that the lea-ned 
Subordina'e Judge ought to have given him 
a deeree against the temple properties direst, 


the 
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The plaint is not printad, but from the 
jadgment of the learned Jodge it appears 
that the plaintiff oontended that as tha 
dealings ware for the u39 and banefit of the 
plaint temple, ha is entitled to a desrea as 
againgt the assets of the temple also, The 
learned Subordiuate Judge, after sonsidering 
the Jaw on the gubjest, deeroed as aforesaid, 
and I have to consider in this revision 
petition whether he is right in law. 

The learned Vakil for the plaintiff. paeti- 
tioner, Mr. Т. S. Ramaswami Aiyar, firat 
drew my attention to the ruling in Frosunno 
Kumari Debya v. Golab Оћапі Baboo (1), and 
relies on a passage of the report in whioh 
their Lordships of the Privy Council say: 
" I6 would seem to follow that the person so 
entrusted must of nessssity be empowered 
to do whatever may be required for the 
servies of the idol, and for the banefit and 
preservation of its property, at least to as 
great a degree as tha manager of an infant 
heir." The question raised in that appeal 
was whether sertein decrees, in whish exesu- 
tion had been taken against the rents and 
profits of debutler lands, could be attached 
and appropriated by virtue of judgments 
obtained against a former shebari in respest 
of debts properly ineurred by him for the 
service and benefit of the temple. Their 
Lordships held that there being no fraud in 
such deerees, they must deside against the 
claim to have the properties released from 
attashment on the ground that they wers 
obtained by frand and were in no way 
binding on the sueseeding siebatts It is 
not disputed by Mr, Somayya for the rea- 
pondent that in a properly framed prooseding 
the temple property may be reached even by 
в oreditor dealing with the trustses. Ashe 
points ouf, the orcditor may insist on taking 
bypothesation or mortgage of the temple 
property in order that his alaim to proseed 
against the property may thereafter be 
undisputed. Не may proaeed  asgairat 
the trustee personally and be oontent 
with a personal decree against him, ог he 
may again proseed against the trastee bat 
slaimto be anbrogatel to the righta of the 
trustee, as between the latter aud the temple 
property. In my opinion the deeision of the 
Privy Counsil quoted above eannot ba oited as 


(1) 21, A. 146; 14 B. L, В. 450 (P. C.; 8 Sar, P. 
C. J, 449; 28 W.-R, 268; 8 Suth. P, O, J. 102. 


424 
PONNUSAWMI OHETTIAR V, PIOHU SABTRIGAL, 


an anthority that in all oases where a trustee 
has incurred debts on behalf of the temple 
the plaintiff is entitled to a deeree against 
the temple property without more. 

The next ease in order of date cited by 
Mr. Ramaswami Aiyar is Ammalu Атта! v. 
Namagiri Ammal (2),the ease of в promissory 
noteexeeuted by an exeeutor. The learned 
Judges in that ease, Sadasiva Aiyar and 
Kumaraswami Sastri, JJ., differed as to 
whether on the facts of the ense as presented 
before them the plaintiff ought to be allowed 
the right of subrogation, the former learned 
Judge holding against the latter for suah 
elaim. 
in this саве abont the right of subrogation, 
besause the petitioner’s Vakil did not and 
eould not sontend that the suit as framed 
gives any ввора for suah а elaim, But, the 
casein Ammalu Ammal v, Namagiri Ammal 
(2) is useful for the position "that 16 is well 
settled that a person executing a negotiable 
instroment will be personally bound thereby, 
unless there is а elear intention that he does 
not intend to insur any personal liability but 
limits the recourse of the payee or holder to 
the person whom, or the estate whieh he гө. 
presents either as trustee, exeeutor, guardian 
or agent," In this onse although the suit wan 
brought on an aceount, there was in fasta 
promissory note for the amount claimed, 

The next case inorder cf date is Adzraja 
Arsu v. Sheik Budan Sahib (3), a ease in which 
Mr. Justiae Bakewell considera the effect cf 
the Privy Council ruling in Prosunno Kumari 
Debya v. Golab Ohan: Baboo (1) as considered 
in the sase cf Palaniappa Ohetty Sreemath 
Deivasikamony Pandura Sannudht (4), ard 
the learned Judge goes on to say that 
"tke manager has no authority to pledge the 
credit of the temple, because the result 
would be that strangers to the trust would 
beable to proceed against the general pro- 
perty cf the temple in exeoution of their 
decrees,” The point astually desided was 
that the temple funds eould not be made 
liable for the purchase of fire works, as being 
unnecessary for the performance of tbe trust, 

(2) 48 Ind. Сав. 7CC; 6 L, W. 722; 38 M, L. J. 681; 
VR ул 
2 L. T. 918; 918) м. W. Pr 84 es 

, Cas. 722; 40 M, 709; 2: 
21 0, W. N. 720; 16 A. L. J. rra wh bona 
М. L, J. l; 19 Bom. І, В, 667; 22 M. L, T. 1; (1917) 
М. W. N. 507; 26 0, L. J, 153 (P, 03), 
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I do not propose to say anything © 


(1921 


Lakshmindralhiriha Swamtar v. Raghavendra 
Rao (5) layadown that in a suit to resover 
а simple money debt inourred by the sanyast 
head of an institution, the trust oan be made 
liable on the ground that a Hindu sanyasi 
has no personal credit whatever. Sadasiva 
Aiyar, J., points ont in eonsidering the prior 
decisions that "the principle underlying these 
decisions is that sush a trustee, or other 
‘person in the position of trustee, has got his 
personal oredit to pledge and the presumption 
should be that when he incurred а debt with» 


- out sharging the trust properties, the oreditcr ' 


lent the money on such personal credit 
and sould look to that credit alone and to 
the principle of subrogation for recovery 
ofhis loan, I think the same principle 
would apply even to an ordinary trustee of a 
temple who is not even a sanyast,” 

Finally reliance is plaeed on the judgment 
cf Мг, Justieo Seshagiri Aiyar in C. К.Р. 
No. 602 of 1918. There the learned 
Judge draws в distinetion between the 
principle whieh applies to a oase of borrow- 
ing and that of purshasing on aredit in the 
ordinary oourse of management for the daily 
conduet of worship in the temple. The 
latter would of «course, as desided by .the 
learned Judge, be а necessary purpose for 
which, in the opinion of the learned Judge, 
the trust estate would be chargeable, The 
learned Judge remanded the ease to he 
disposed of in the light of his observations. 
Whether he waa of opinion that the plaintiff 
waa entitled on the fasts of' that ease to a 


‹ Georee direct against the trust property does 


‘not appear, 

In this саке I must hold that there is no 
ground for holding that the trust property 
oan be reached direst by the plaintiff and if 
this conflicts (a fast of whioh I am by no 
means certain} with the opinion expressed 
by the learned Judge in the case referred 
to, І сап only say that sitting alone I am 
bound by the desizions of the Benches of this 
Oourt and especially by the deeision in 
Swamtinatha Atyar v. Srinivasa Adyar (6), 
which was а ease of & trustee of a temple and 
also а ease where there was а promissory 
note, though the suit was framed not merely 
on that basis, The suit raised the question 

(5) 59 Ind. Саз. 287; 12 L. W. 189; 39 М.І, J. 
116% (1920) М. W, М, 669; 43 М, 795: 28 M. L, T. 


(8) 38 Ind. Cas, 172; 82 M. 1. 3.269; (1917) M. 
її, N 278; 21 M. L T, 91; b L ү, 828, d 
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whether the debb was contracted for tbe 
benefit of the temple and whether the plaintiff 
was entitled to any relief againat the trust 
property. The learned Judges there held that 
"the diffisalty in the way of the appellant 
is that beis not entitled to ару but a per. 
sonal deeree against the let defendant, He 
did not obtain any charge upon the temple 
property, all that he obtained was & promise 
on the part of the Ist defendant to pay the 
debt, The faot that the money was utilised 
and wasintended to be utilised for the benefit 
of the temple cannot entitle the plaintiff to 


have a deeree charging ће amount dne urder . 


the promissory note against the temple pro- 
perty.” On the pleadings and on the faota 
Jaid before me I am hound to eome to the 
eonolusion that thia is the Jaw and to deoide 
that the plaintiff oannot, in the present pro. 
seeding at least, elaim a decree against the 
temple property. 

The oivil revision petition is dismiseed 
with conta. 

Peistion dísmitsed, 





OALOUTTA HIGH COURT. 
ПЕттЕЕВ Parestt Aprea No. 17 or 1920, 
August 11, 1920, 

Present i — Sir Asutosh Mookerjee, KT., 
Acting Ohief Justiae, and Justice Sir 
Ernest Fleteher, Kr. 

HARAN SHEIKH anp oTRESR— 
DEFENDAN18— APPELLANTS 
versus 
RAMESH CHANDRA BHATTAOHARJER 
AND OTHERS— PLAINTI FF4— RESPONT ERTS, 

Civil Procedure Code (Act Y of 1608), O.I, *. 9 
-—Non-joindev of interested party, effect of- -Right 
of way, suit for declaration of—Servient tenement, 
person interested in, not party to suit—Decree, и ћећет 
can be made—Injructuous decree. 


A suit іп which no effective decree can be mace 
by reason of the absence from the suit of an 
interested party cannot be entertained, the provi- 
sions of Order J, rule 9, of the Civil Procedure Code 
notwithstanding. [ p. 425, col. 2; p. 426, col. 1. ] 

Where іп а suit for a declaation of a right of 
way and for removal of an obstruction thereon, 
it is discovered that a person interested in the 
servient tenement has not been made a party to the 
suit, the Court cannot make a decree, as, if one is 
made, if must ре infructuous. [p. 426, col, 1.] 


Letters Patent Appeal againat the decree of 
Mr. Justioe Beachsroft, dated the 5th 
January 1920,in Appeal from Appellate Deo- 
rea No 590 of 1919, 

Babus Bireswar Bagchi and Krishna Kamal 
Moitra, for the Appellants. 

Dr. бата! Ohardra Basak and Babus 
Bansori Lal Sirkar, for the Respondents. 

i JUNGMENT, 

Mooxerser, Ac. О, J.—This is an appeal 
underolauge 15 of the Letters Patent from the 
judgment ‘of Mr. Justioe Beachoroft in a suit 
for deolaration of a right of way ag a village 
rosd over the lands mentioned in the plaint 
and for removal of an obstruction thereon. 
The plaintiffs sued in a representative 
capacity, and in the Court of first instance an 
objection was taken that one of the persons 
interested in the servient tenement, by name 
Fanindra Narayan Ohoudhury, had not been 
added as а party to the anit, The Trial Court 
overruled this objeotion on the ground that 
it had not been taken at the earliest possible 
stage of the suit, although there does not 
appear to have been any dispute that the 
person named was really one of the joint 
owners of the alleged servient tenement. The 
suit was then tried on the merits and a 
declaration was made in favour of the 
plaintiffs, On appeal, amongst other grounds, 
the objestion as to defest of partics was 
raised, but it was overruled, and the deores 
of the Court of first instanee was affirmed. 
On appeal to thia Court, Mr. Justice Beach. 
orcft has affirmed that deoree, With regard 
to this question Mr, Justice Beacheroft holds 
that as the objestion has been taken too late, 
the Court is not bound to entortain it, The 
position, sonsequently, is that the Trial 
Court has made а deolaration with full 


_ knowledge that one of the persona interested 


in the servient tenement was поё а party to 
the litigation and has directed the removal 
of ап obstruetion from land in whish such 
person is interested. We are of opinion that 
this was not the proper sourse to follow. 

No doubt, Order 1, rule 9, of the Civil 
Prosedura Code provides that '' No suit shall 
be defeated by reascn of the misjoinder or 
non-joinder of parties, and the Court may 
in every suit deal with the matter in eon- 
troversy so far as regards the rights and 
interests of the parties actually before it." 
But notwithstanding this provision it ig 
plain that the Court will not entertain а 
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suit in whieh no effective desrae dan bs made 
in the absenee of an interested party: For 
instanoe, in a suit for partition of joint 
property, if it is established that one of the 
owners has not been joined ав а party, the 
Court will nof proseed to make a desree; 
the deoree will not be operative, as it mast 
deal with the share of tha absent person 
interested, who sannot be bound thereby. 
Similarly in à вазе like the present, where the 
dearee is to be made for deslaration of a 
right of way asa village road over the disputed 
land and for removal of an obstruation 
thereon, if it is dissovered thata person 
interested in the servient tenement has not 
been made a party to the su't, the Court will 
not proseed to make a  deerce, The 
daeree, if made, must ba infrustuous; if a 
suit is instituted by the absent person for an 
injunation to restrain the sussessful plaintift 
from exesuting thedeores, there will be no 
possible anawer to the prayer. We are oon- 
sequently òf ópinion that inthe present oase, 
when the Court was apprised that the person 
named was interested in tha servient tens- 
ment, steps. should have beea taken by the 
plaintiffs to bring him before the Court. 


The result is that this appeal is allowed, 
and the suit dismissed with costs in all the 
Courts, 

Еовтснев, J.—I agree. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM Оврев No, 143. 
or 1920, 
February 3, 1921, 
Present : —Mr. Justise Walsh and 
Mr, Justice Кутев. 
ABDUS SHAKUR-—-PraiiNTIFF— 
PeiitioNsr— APPELLANT 
térsus 
MOHAMMAD YUSUP лир ANOTBER— 
DEFENDANT aND PLAINTIFP — : 


RESPONDENTS. 

Arbitration Act (IX of 1899)—Act, whether limits 
number of arbitrators—Reference to two arbitrators 
and umpire—Arbitrators, number of, subsequently in- 
creased to seven—No objection taken—Award, objection 
after making-—Acquiescence—Estoppet, 
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The Arbitration Act does not limitin any way 
the number of arbitrators, nor does it prevent the 
parties, if they choose to do so asa matter of 
business by common consent, altering the number or 
the constitution of the tribunal so constituted. 
Гр, 427, col 1.] 

A submission in writing contained a reference 
to two arbitrators and an umpire, Subsequently, 
four additional men were appointed as arbitrators 
and neither side objected to the tribunal as 
ultimately constituted. The seven arbitrators pro- 
ceeded to make an unanimous award, and on an 
application, under section 11 of the Arbitration 
Act, by the party in whose favour the award was 
made to file the award, the opposite party object- 
ed that although he had submitted to arbitration 
and had been a party throughout the proceedings 
and had consented to the award being made, there 
was in fact no legal reference: 

Held, that no objection having been made at any 
stage before the additional four arbitrators entered 
upon their duties, and the objector having co- 
operated in and acquiesced in the altered state 
of things, he was absolutely estopped by the well. 
known principle of equity from raising the question 
now that the matter had been decided against him. 
[р. 427, col 2.] 

Piret appeal from an order of the Distriot 
Judge, OCawnpore, dated the 9th of July 
1920, 

Mr. Igbal Akmad, for the Appellants. 

Messrs. Р, L, Banerji and Вага Ali, for the 


Respondents. 


JUDGMENT.—In this апав it has been 
fonnd that there was a submission in writ. 
ing. It is quite true that the submission in 
writing sontained a reference to two arbi- 
trators and an umpire, whieh is the ordinary 
normal number, probably besaure this;is the 
number sontemplated by the Legislature, but 
the fast that there was а referenoo to three 
speaified irdividusla in the submission does 
noi make it apy the less а written submission, 
From that moment the jurisdistion of the 
Civil Ccurts was ousted, exeept for the 
purpose of an application to file or set aside 
ап award in assordance with the appropriate 
provisions of the Arbitration Aat of 1899, A 
referenoe, although aontained in this oase in 
the same document, need by no means be 
ocntained in the submission арӣ frequently 
is not, but this is a matter wholly independ- 
ent and distinot from the submission to 
arbitrr tion ; for example, if all three persons 
named in the reference or submission died, 
the submission would still exist as sueh 
although ne arbitrator remained. After the 
arbitratcra and the umpire had entered 
upon their duties, the present respondent, 
Muhammad Yusnf, who objesis now to the 
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filing of this award, gave his evidence. For 
some reason (probably an exsellent one in 
the ihterests of the parties themselves, and 


they are the best judges in such matters; it . 


is a matter whish does not soncern either the 
Legislature or the Courte), four additional 
men were appointed as arbitrators. It has 
been found by the Distrist Judge that the 
applicant who objeets to the award raised 
no objestion of any sort or kind to this 
addition. He sontinued, as before, a party 
to the referense and arbitration proosedinge, 
and eventually the seven arbitrators prooeed- 
ва to make their award with his full sonsent 
and педсівввепве, In fast they made an 
unanimous award and allof them appended 
their signatures to the dosument. This 
result, if not unparalleled, is probably rare in 
the history of arbitration, The other party 
thereupon applied to the Court under section 
11 of the Arbitration Aet to file the award, 
and the present applicant appears to have 
raised a host of objeations, ineluding alleged 
missondust on the part of some of tha 
arbitrators, and further tcok the wholly 
teshnieal point that although he bad sub. 
mitted to arbitration and had been a party 
throughout the proceedings and had consent. 
ed to the award being made, there was in 
faet no legal referense. In our view the Ast 
dees not limit in any way the number of 
arbitrators nor does it prevent the parties, if 
they ehoose to do во ав a matter of business 
by eommon  eonsent, altering either the 
number or the eonstitution of the tribunal to 
suit their own needs, What it does is to 
provide that the referenee may be submitted 
to one or two arbitrators and that in the 
event of the arbitrators failing to agree, they 
may appoint an umpire and that in sertain 
sontingensies, for example one party refusing 
to appoint an arbitrator at all, or the arbitrator, 
who has disagreed with the other refusing 
to appoint an umpire, the aid of the Court 
may be invcked by the party who is thus 
ob&trueted, to reeure by the order of the 
Ocurt the appointment whieh the obstructing 
party or tke arbitrators deeline to ваггу ont, 
In this sase the original appointment of the 
arbitrators and the umpire was ‘in 
writing and eontained in the original 
submission and, therefore, aseording to the 
atriot prinsiples of law, a variation of 
it sould not be enforeed against either party 
against the will of the other without some 
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writing by common consent, and if Muham- 
mad Yusuf had objeated at any stage before 


, the additional fonr arbitrators entered upon 


their duties, he would undoubtedly have been 
in a strong position and entitled to hold the 
other side to the original appointment of the 
three, but this he did not до and inasmuch 
as he has eo-operated in and sequiessed in 
the altered state of thiugs, whatever objac- 
tion might otherwise ba brought against the 
tribunal as ultimately sonstituted, he is 
absolutely estopped by the well-known 
prineiple of ¢quity from raising the quostion 
now that the matter has been deeided against 
him. The diffieulty appears to have arisen in 
England under eireumstanaca where an effort 
was madein the shipping world to utilise 
the servises of more than two arbitrators, 
There the Chartorers raised an objestion and 
refused to go on aud the ship-owners who 
were on the other side tried to sompel them 
to do so and went to the Court of Appeal, 
seeking the aid of the Court under the 
cognate sestions 8 or 9 of Aet IX of 1899, 
The English Court of Appeal held that those 
seetions were not applicable to a reference to 
three arbitrators. That.isa very different 
thing from saying that а person who has 
himself beaome a party to an arbitration with 
в number of arbitrators oan, after the 
proseedings have been completed, turn round 
and for the first time raise an objestion, This 
Court has already held that an appeal lies 
against an order refusing to fle an award 
under this Ast. There is nothing in this 
objestion to the validity of the award and it 
will be the duty of the Court below to file it, 
unlesa it is satisfied that there is something 
in the other objections whieh the objector 
still desires to raise. "The appeal must һә 
allowed and the matter remitted to the lower 
Appellate Court to restore it to its pending 
file and to dispose of the remaining objections 
acsording to law, The appellant must have 
hia eosts of the appeal and the amount 
oertified therein. Notios was issued by the 
appellant for some reason or another to tha 
umpire and he is represented by Counsel 
here, The respondent No. 2 is, therefore, 
entitled as against the appellant to sush 
sosta in this appeal as the law allows. 
Appeal allowed; 
Оазе reman^e i, 
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CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decsee No, 1815 
or 1917, 

August 17, 1929, 

Present: — Sir Asutosh Mookerjee, Kr., Astg. 
OhiefJustise, and Justice Sir Ernest Fíeteher, 
Kr. 

LALOO KARIKAR AND OTHERS -—-PLAINTIFFS 
— APPELLANTS 

versus ^C D 
JAGAT OHANDRA БАНА AND OTAERS— 


DEFENDANTS— RESPONDENTE. 
Muhammadan Law-—Alienation by mother as de 
facto guardian of her infant child to discharge ancestral 
debi —Alienation, whether binding on child — Limitation 
Act (IX of 1903), Sch. I, Art. 44&—Swil to set uside 
alienation, limitation. for— Decree in suit, form of. 


Under the Muhammadan Law a mother has no 
power as de facto guardian of her infant children 
to’alienate or charge theirimmoveable property. If 
such an alienation is made, itis nob necessary for 
the infants to have itset aside within three years 
after attainment of majority under Article 44 of 
the Schedule to the Limitation Act, because Ње 
alienation must be deemed to have been effected, 
not by a guardian, but by a wholly unauthorised 
person, The infant whose property has thus been 
alienated is consequently entitled to institute a suit 
for recovery of possession within twelve years 
from the date of sale, or within three years from 
the attainment of majority, whichever may be the 
later date, [р 429, col 1.] 

Bach of the heirs of a deceased person is liable 
to satisfy an ancestral debt, to the extent of the 
assets in his share. Consequently, in a suit to 
recover possession of ancestral property, on the 
ground that the sale of the property by the de facto 
guardian of the plaintiffs to the defendant to 
satisfy an ancestral debt due to the latter is not 
binding on the former, the decree for possession 
in favour of the plaintiff should be conditional on 
re-payment of & proportionate share of the debt, 
because if the sale made to satisfy the debt be 
deemed imeffectual, the legal effect would be that 
the debt would stand revived, and the defendant 
should not be driven to institute a suit to enforce 
his claim or to revive proceedings in execution of a 
decree already obtained, and, if a question of 
limitation arises, to invoke the aid of the principle 
that rights suspended for atime may be revived 
and enforced when the bar is removed. [p. 429, cols. 
1&2] 

Appeal against a deeree of the Subordi- 
nate Judge, Расов, dated the 21st Marah 
1917, affirming that of the Munsif, Mun- 
shiganj, dated the 29ih April 1916, 

Babu Nalin Ohandra Pal, for the Appellants. 

Babus Biraj Mohan Mozumdar and Gopal 
Ohandra Das, for the Respondents. 

JUDGMENT, 
Моокквзек, Acta, C. J.— This is an appeal 


by the plaintiffs іп э suit for reeoyery of pos. 
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seasion of land upon deslaratíon of title, The 
land admittedly formed the овварапоу hold- 
ing of one Niamat Karikar, а Mahomedan, 
who had three sonsand four daughters. One 
of these sone, Nabu, died during the life- 
time of his father, and, oonsequently never 
acquired an interest in the disputed land by 
inheritanse, Three of the plaintiffs (Nos. 6, 
7 and 8) are dessendants of Nabu, namely, a 
daughter and two sons by another daughter. 
These plaintiffa have elearly no title to en- 
force. The other five plaintiffs claim through 
Nagar, one of the surviving sons of Niamat 
Karikar, · Тһе first three plaintiffs are the 
sons of Nagar, the fourth is his daughter, 
and the fifth his widow. It is indisputable 
that they did sequire title to a share of the 
holding, The first three defendants, who 
have successfully contested the elaim, base 
their title ona sale which was made in their 
favour by the widow-of Nagar (the fifth 
plaintiff), who acted in the transaction not 
only on her own behalf but also as the guard- 
ian of her infant sons and daughters. Now, 
it appears that the two sons of Niamat 
Karikar who survived him, named Nagar and 
Yar, owed money to the first three defend. 
ante, whioh was not re-paid at the time of 
their deathe, The consequence was that one 
of the ereditors sued some of the heirs of 
Nagar and obtained adesree, while the other 
ereditora took steps to enforce their dues by 
suits, In these eirenmatanees, the widow of 
Nagar sold the disputed land to the first three 
defendants in 1901 in satisfaction of their 
dues, "The holding at that time was worth 
less than Rs, 300, and eneh of the first three 
defendants purchased an one-third share. 
The sale took plaas by delivery of pcasession, 
as each of the shares eonveyod was less than 
Rs. 100 in value. The plaintiffs instituted 
this suit for recovery of the land, on the 
allegation that the contesting ‘defendanta 
were trespassers in wrongful possession. In 
answer to this oelaim, the defendants set up 
their title by purchase in their written state- 
ment. The question thereupon arcse whether 
thesale by the mother had conferred а valid 
title on them. The Courts below have 
answered this question in favour of the 
defendants, on the authority of the desisions 
in Mafazzal Hosain v. Basid Sheikh (1) and 


(1) 840. 86; 4 C: L, J, 485; 110, W. N, 71, 
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Ram Oharan Sanyal v. Anukul Chandra (2) 
and baye dismissed the suit. On the present 
appeal by the plaintiffs, it has been argued 
that the decisions mentioned ean no longer 
be regarded as good law, in view of the pro- 
nouncement made by the Judieial Committee 
in Imambandt v, Mutsaddi (3). We are of 
opinion that this contention is well founded 
and must prevail. 

In the ease of Imambandi v. Mutsaddi (3) 
the Judisial Committee held that under the 
Mubammadan Law a mother has nc power ав 
de facto guardian of her infant children to 
alienate or aharge their immoveable property. 
If such an alienation is made, it is not neaes- 
sary for the infants to have it set acide within 
three years after attainment of majority 
under Article 44 of the Sebedule to the Limi- 
tation Ast, because as pointed out by iord 
Robson in Mata Din v. Ahmad dli (4), the 
alienation must be deemed to havs bsen 
effested, not by a guardian, but by a wholly ur- 
authorised person. The infant whose property 
has thus been alienated is aonsequently entitl- 
ed to inatitute a suit for resovery of possession 
within twelve years from the date of sale, 
or within three years from the attainment 
of majority, whiehever may be the later 
date. From this point of view the elaim by 
the firet plaintiff is barred by limitation, be- 
вацве, as the Trial Court found, he had attained 
majority more than three years before suit, 
while the sale had taken place fourteen years 
before, This objection does not apply to the 
plaintiffs Ncs. 2, 3 and 4. 

The defendants have argued, however, that 
the degree for possession in favour of suah of 
the plaintiffs as are entitled to sueeced should 
beconditional on re-paymentof a proportionate 
share of the ansestral debts whieh were pay- 
able cut of the assets left by Nagar, We are 
of opinion that effeot should be given to this 
sontention, Ifthe sale whieh took place in 
1901 to satisfy the debts due to the first three 
defendants be deemed ineffestual, the legal 
eifest would be that those debts would stand 


(2) 34 0, 65; 4 O. L, J. 578; 11 0, W. N. 160. 

(8) 47 Ind, Сав, 618; 45 I. А, 78; 45 О. 878; 28 О. L. 
J. 409; 86 М.І. J. 422; 16 A. L. J. 800; 24 M. І. T. 
880; 23 О, W, №, 5С; 5 PLL. W. 276; £0 Bom. L, R. 
10:2; (1919) M. W. 'N. 91; 91. W. 618 (P. O.). 

M 18 Ind. Oas, 976; 39 І. A. 49: 34 A 213; 15 C. 

J. 270; 28 M. L. J. 6; 16 0. W, N. 888; 11 M. L, Т. 
b (1912) М, W. N, 183; 9 А, І, J, 215; 14 Bom, І, 
B. 192; 15 0, 0, 49 (Р, С,), 
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revived. Bat the defendants should not be 
driven to institute suits to enfores their 
elaims or to revive prooeedings in exesution 
of the deoree already obtained, and, if a quea- 
tion of limitation arose, to invoke the aid of 
the prinsiple, repeatedly resognised by the 
Judicial Committee, that rights suspended for 
a time may be revived and enforsed when 
the baris removed: Nrityamont Dassi v, 
Lakhan Ohunder Sen (5), Rame Burno 
Moyse v. Shooshee Mcohes  Burmonia (6), 
Prannath Roy Ohowdhury v. Rookea Begum 
(7). There can be vo doubt that the debts 
were resoverable ont of the assete, and, it ів 
immaterial whether we adopt the view taken 
in Amir Dulhin v, Batj Nath Singh (8) and 
Davalara у. Bhíma,i Dhondo (9) that they 
might be recovered by sale! in exesution of a 
dcarce in а suit against such of the heirs as 
might be in pcssession, or the view taken in 
Muhammad Awats v. Har Sahat (10), Jofri 
Begum v. Amir Muhammad Khon (11) and 
Dallu Mal v, Hari Das (19) that the heirs who 
had not been made parties to the suit might 
resover bask their shares in the property sold, 
enbjest to payment to the purchaser of their 
proportionate share of the judgment debt, 
Whiehever view is adopted, the essence of 
the matter is that each of the heirs is liable 
to satisfy the debt, to the extent of the assets 
in his share. These considerations do not 
apply to the fifth plaintiff, the widow of Nagar, 
who was competent to sell her own share and 
cannot now ignore her aot, 

The result is that the deoree of the Subor. 
dinate Judge will be affirmed in so far па it 
dismisses the claim of plaintiffs Nos, 1, 5, 6, 7 
and 8; of these, the olaim of No. 1 is barred 
by limitation, the elaim of No. 5 is untenable, 
as Bbe was competent to sell her own share; 
the claims of Nos, 6, 7 and 8 are wholly un- 


. 522 30 M. L, `3, 520; (1916) 1 м. 
W. 471; 18 Bom. І. В. 418; 20 М. 


244, I1 W. R. 5 (P. O}; 2 B. D. 
$ Suth, P. О.Т. 178; 20 E. R. 833 2 


da 
әд; 


ан: 
st 


78 
мош НЧЕ 


E 
He 


+ 
BLU 


4. 
E 828,4 W. Б, 37 (P.O.); 19 E. B, 
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11; 10 1nd, Deo. (N. s.) 839, 
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(11) 7 A. 822; A. W.N. (1885) 248, 4 Ind, Doo, 
(х. в.) 686. 
(12) 28 А, 263, A, W. N, (1901) 75, 
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founded, as their ansestor predeeseased hia 
father. The deoree of the Subordinate Judge 
will, however, be set aside in so far as it 
dismisses the alaim of the plaintiffs Nos. 2, 8 
and 4, and the ease will be remanded to bim 
for re-onngideration, He will determine in the 
first place the precise share taken by these 
three plaintiffs in the holding which original. 

ly belonged to their grandfather, Niamat 
Karikar, He will investigate in. the second 
place the amounts of debts due by Nagar to 
eash of the frst three defendants at the time 
when the sale took plase in 1901, and, on the 
assumption that such debts were resoverable 
from the entire holding now in suit, he 
will enleulate the proportionate amount pay. 
able to each of the three defendants by the 
plaintiffs Nos, 2,3 and 4, The desree will 
then direst that. plaintiffs Nos, 2,3 and 4 
will jointly resover possession of their shares, 
but they will pay the sums due to the first 
three defendants within a date to be spesified 
by the Court. The desree will further direst 
that if the amount found due to the first three 
defendants is not deposited in Oourt within 
the time specified, or such extended time as 
may be allowed by the Court, they will be 
entitled to realise the sum in exeaution by sale 
of the share of those plaintiffs, 
lations will be made on the basis of the 
amount of debts found due at the time of the 
sale in 1901. The interest due thereafter 
will be deemed to have been set off against 
the profits realised by the defendants by their 
osoupation of the land sinee their purchase. 
The Subordinate Judge will either himself 
take or direst the Trial Court to take sueh 
additional evidence as may be necessary for 
the determination of these questions. The 
parties will bear their own coats up to the 
present stage. The costs insurred after re- 
mand will be in the digoretion of the Court, 

FLETOsEP, J.— agree. 


Appeal partly allowed; 
Oase remanded, 
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ALLAHABAD HIGH COURT. - 
First APPEAL FROM Orper No, 111 
or 1920, 

February 3, 1920. 

Present : —Mr. Justice Walsh and 
Mr, Justice Ryves. 
MURLIDHAR PANDEC--APPLIGANT 
—ÁPPELLANT 
versus 
LAOHMI PANDE AND OIHERS— 


Orrosrre PAsTY — RESPONDENTA. 
Arbitration—Guardianship ird EE d ator, 
whether can be appointed, 


Per Walsh, J.—A. Court exercising jurisdiction in 
proceedings under the Lunacy Act, upon an applica- 
tion for the appointment of a guardian of the estate of 
an alleged lunatic, has no power to delegate to an 
arbitrator its functions of adjudicating whether that 
person is of unsound mind and incapable of manag- 
ing his property. [p. 481, col. 2.] 


First appeal from an order of the Distrist 
Judge, Ghazipur, dated the 15th of June 1920, 

` Messrs, M. D. Agarwala and U; S. Bajp2i, 
for the Appellant. 

Mr, Nihal Ohand, for the Respondents. 


JUDGMENT. 

Ryves, J,——This appeal arises ont of 
proaeedings under the Lunacy Aat No. IV of 
1912, They began by an application filed in 
the Court of the District Judge of Ghazipur 
by one Mourlidhar Pande on the 31st of 


.. Maroh 1920. Murlidbar Pande alleged that 


he was a relation of Lashmi Pande and that. 
Lachmi Pande was of unsound mind within 
the meaning of the Aet and ineapable of 


- managing his property, and in the interests of 


the minors, asked to be appointed’ guardian 
of his estate. This application was 
immediately followed by at least two more 
applieations by other relations of Laehmi, 
Pande. Mata Dayal Pande was one. The 
procedure adopted by the then Judge of Ghazi- 
pur was not acsording to law. On these 
applisants soming before him, he examined 
them and found that they were all agreed. 
that Lashmi Pande was а lunatia and they 
suggested that Mahadeo Prasad, who seems to 
have been & person of some position, was a 
suitable person to be appointed the guardian 
of the lunatie and his property; He, however, 
refused to accept: the sppointment but said 
that he was willing to enquire into the state 
of tke mind of Lashmi Pande and suggest 
what would be the best.coursa to adopt. The 
Ocurt appears to Lave appointed him as a 
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bort of arbitrator and dirested him to furnish 
his report to the Court, whioh is deseribed by 
the learned Jndge as an award in whish he 
found that Lashmi Pande was а lunatis and 
suggested that two persons, namely Ramdbani 
and Murli, whoare both near relations of 
Lashmi Pande, might be appointed guardians, 
and on the 4th of June passed the following 
order :— 

“Read award of Mahadeo Pande appointing 
Ramdhani and Marli as guardians. Objeo. 
tions by Sbyama and Mata Dayal to the 
effeet that Murlidhar has some reoret adverse 
interest, None objeot to Ramdhani's appoint. 
ment. J, therefore, provisionally appoint 
Ramdhani as guardian of the lunatio for the 
present for adjudication of Lasbmi Pande’s 
lunacy. 1 direot Ramdbani to produse the 
Junatio in Court to satisfy me that Һе 
(Laahmi) ів really a lunatio, I invite.atten- 
tion to. orders cated (4th April 1920 and 
14th May 1920 whioh remain yet uncomplied 
with, I fix 15th June 1920 for evidence and 
prodrotion of Laehmi Pande.” 

. By the 15th of June the learned Distrist 
Judge had been transferred and the matter 
eame up before his suecessor, who sontented 
himself with questioning Lasbmi Pande who 
had appeared before him, and without taking 
any о! рег evidence ao me (о a finding whioh is 
nof very happlily worded. He says:-—"It may 
be that this man is of weak intellest. It is 
diffiault to say that he is a lunatie.” Later on 
he goes оп to say: “As all the applicants are 
agreed that Lachmi Pande is a lunatic and as [ 
also think that although not quite a lunatie, he 
js incapable of looking after his own interest 
owing to weak intelleot, I deolare him to be 
lunatic.” We think that what the learned 
District Judge meant to find was that Laehmi 
Pande same within the description in seastion 
65 (2) of the Aot, namely, that Laehmi 
Pande was of unsound mind во as to be 
ineapable of managing his affairs, but that he 
is eapable of managing himself and is 
not dangerous to himself or to others. 
That this was his opinion, we think, is 
proved by the fact tbat he ultimately 
appointed one Mata Dayal guardian of 
Lashmi Pande’s property only, He chose 
Mata Dayal because of the marked preference 
whioh Lashmi Pande showed to him. From 
that order an appeal. has been 6131 under 
sestion 83 of tha Ast to this Oonrt by 
Marlidhar Pande, who- was one of the 
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disappointed applicants, He is not so nearly 
related to Lashmi Pande as Mata Dayal and 
there really is no reason why he should be 
preferred to Mata Dayal for the post of 
guardian of the property, We have ourselves 
examined Laehmi Pande and are satisfied 
that he does some within the desoription 
given in sestion 65, olanse (2) of ‘the Aat, 
and we, therefore, confirm the appointment 
and dismiss the appeal with eosta, Before 
disposing of this matter, however, we would 
sall the attention of the learned Distriot 
Judge to section 67 (2) and to aestion 71 
(2) of the Ast, and direst him under 
these seotions to take proper astion, 

Wats, J.—I entirely agree and have 
nothing to add exeep5 with regard to the 
previous proosedinge, whieh hava baen 
mentioned to us as part of the history of the 
ease, taken by the predeaessor of tha Judge 
whose order is under appeal, No Judge has any 
right, or indeed any jurisdisticn, to delegate 
his function to а third person exoept, of 
eourse, under the provisions of the law of 
arbitration in matters to whieh these 
provisions are appropriate, A Judge, no doubt, 
in many matters whish eome before him 
in eonnestion with the duty of disposing 
of suits, may desire to ‘inform his own 
mind with expsrt  assisíanse, or with the 
opinion of somebody whom he sonsiders 
better fitted than himself to forma definite 
view upon a partioular issue. For example, 
a Judge may appoint a Commissioner in a 
civil suit to report about the sondition or 
the value of the property or the nature of 
erops or the measurement cf land, but it is 
obvious that in such a вава the Commissioner 
or person appointed to assist or advisea Judge 
is no more than a witness and the Judge 
must retain the judisial funotion in his own 
person. If for example in this oase the 
Judge waated to adopt the opinion of Mahadeo 
Pande, the proper course was for him to call 
that gentleman into the box and to examine 
him on oath and ascertain the reasons for the 
view whieh he entertained and if he saw 
ft to adopt the view of that gentleman, he 
would be asting within hia jurisdistion aad 
with a right disaretion, but he would be doiag 
во on sworn testimony whish would form part 
of the reoord. Jn sueh a matter as this to talk 
about arbitration and award is to use 
language which has no meaning, 

Referenea might also be made to the oas3 


432 

OBERAKUDDIN 0. RAM SIRAMAN, 
of Mohammad Yaqub v. Nast? Ahmad (1). In 
that ease the Court endeavoured to lay down 
suggestions to guide a Judge who was called 
upon, by an application brought before him, 
to deside whether an inquisition onght to be 
held and if so, the proceedings whieh should 
be taken. 

It is only right to add that the report 
of this deoisi:n was not published until after 
the date of the learned Distriot Judge’s order. 

› Appeal dismissed, 


INDIAN 


(1) 58 Ind, Cas, 617; 18 А.І, J, 577; 42 A, 604, 





OALOUTTA ШӨН COURT, 
ApreaL xom О. рев No. 88 or 1920. 
- December 20, 1922, 
Present :— Мг. Justise Walmsley and 
Ў Mr. Justice Pearson. 
CHERAKUDDIN-—PrimTIEF— 
APPELLANT ` 
tertus 
RAM SIRAMAN AND OtBERE—DEEFENDANTS— 


RESPONDENTS, 

Jurisdiction —Small Cause Court, whether can try 
suit to recover money misappropriated by defendant 
—Suit based on wrong and noton promise to make 
restitution, 


Where in а suit to recover money the acts 
alleged in the plaint amount to misappropriation, 
the cause of action being based on the wrong 
alleged against the defendant and not on any 
promise to make restitution, the suit is triable by 
a regular Civil Court, and поб by the Court of Small 


Causes, 
Appeal against an order of the Sesond, 


Additional District Judge, Midnapur, dated 
the 9th of February 1920, reversing that of 
the Munsif, Fourth i ourt at Midnapur, dated 
the 13th of July 191+. | 

Mr. G. Sarkar and Babu Ramdoyel De, fcr 
the Appellant. 

Babu Saícouripat? Hoy, for the Respond. 
ents, 


. р JUDGMENT, 

"WALESLEY, J.— The plaintiff, who is now the 
appellant, brought his suit in the first instance 
jn the Court of Small Causes. The Judge of 
that Court returned the plaint to him, on 
the grcurd that the snit was of a nature 


whieh was not triable by the Small Cause 
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Court. The plaintiff then went to the Civil 
Court and after trial the Munsif gave him 
a desree, The defendants then preferred 
an appeal and the learned Additional Dis- 
triet Judge on appeal has held that the 
case was triable by the Small Cause Court 
and, therefore, could not be tried by the 
Civil Court, The result із that the plaintiff 
has been told by both Courts that it is the. 
other Court that has jurisdistion to try 
his suit. He has now preferred this appeal 
against the Judge's order direstiog him to go 
to the Small Cause Court, 

On the question whether the suit was of 
such a nature thas it could be tried by 
the Oourt of Small Causes, I think the 
learned Judge in the Court of Appsal was 
wrong. The aota alleged in the plaint 
seem to amount to misappropriation, and 
I do not agree with the Judge’s view that 
the cause of action is based on the promise 
to make restitution and not on the wrong 
whioh the plaintiff reported to the рат 
ch: yat, | 

In my opinion the order of the lower 
Appellate Court direoting the plaint to be 
returned for presentation in the Oourt of 
Small Сапаев must be set aside, and an 
order passed to the effect that the plaintiff's 
аррва! be heard and desided in aceordanee 
with law, ` : 

The appellant is ontitled io his вовёв in thia 
Court and in the lower Appellate Court, The 
hearing fee in this Court is assessed at one 
gold mohur, 

PzanrcN, J,—I agree. 


(1938 


Order set astde, 





&LLAHABAD HIGH OOURT, 
Srconp Озу. Appeat No, 947 cr 1918. 
(Ооннвотӣр wita Ssconp Оту, APPEALS 

Nos, 1032, 1033, 1034 and 1101 or 191%.) 
February 9, 1921, 
Present: —Mr. Justice Rafiqae and Мг, Justice 
Stuart. 
Musammat SHAM VDEVI—Deranpant— 
i APPELLANT 
versus 
Babu BIRBHADRA PRASAD, MINOR, 
тнһоовн Musammat MUNNI DEBI, 
AND OTERBS— PLAln TIFFS — RESPONDENTS. . 
Hindu Law Widow--Alienatien of husband's estate 
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SHAM DEVI t, BIRBHADRA PRASAD, 


jor religious or charitable purpose—Alienation valid 
if for spiritual benefit of husband—Dharmaala, 


INDIAN OASHB, 


dedication of, effect of-— tma, bandhus, order of succes- , 


sion among. Ч 

In order: to justify an alienation by a widow, 
enjoying a widow's estate, under the Mitakshara sys- 
tem of Hindu Law, of а portion of her husband's pro- 
perty for religious or charitable purposes it must be 
established that the alienation was for the per- 
formance of ‘religious acts which were supposed or 
intended to conduce to the spiritual welfare of her 
husband, and unless this is.established, the aliena- 
tion cannot operate to the prejudice of the 
reversioners, even if the portion of the property 
alienated be not excessive. [р. 434, col: 1.] * 

Ordinarily, the dedication of а dharmsala: isa 
pious „and religious act, and usually confers 
spiritual benefit upon the dedicator, but it does 
поб follow that it would purport to confer spiritual 
benefit upon a third party. The question on whom 
spiritual benefit is intended to be conferred, is one 
for decision in each individual case. [p. 434, col 2; p. 
435, col. 1.] 

Puran Dai v. Тай Narain, 4 А. 482; A, W. N. (1882) 
116; 2 Ind. Deo. (N. s.) 1092, fóllowed. 
+ An ась supposed to conduce to the spiritual 
henefib of a widow is not necessarily an -act suppos- 
ed to conduce to the spiritual benefit of the 
husband, [p. 481, col. 2; p. 485, ool. 1.] 
‘Among atma bandhus the father’s father’s 
daughter’s son’s son succeeds in preference to the 
father’s daughter's daughter's son. [p. 436, col. 1.] 


' Séeond appeal from a decision of ‘the Dis- 
trist Judge, Benares, dated the 26th April 
1912, i ў 
' Dr, K. N. Katju, for the Appellant. 
. Messrs, U. S. Bajpat, P. D. Banorji 
and Р, D. Тапдоп; for the Respond- 
ente, | 

JUDGMHNT.—The facts in the suits 
out of whish these five appeals arise are as 
follows:— 


Bal: Kishan Khattri died at the end of 
the last century leaving в widow Sham 
Dei and a daughter Amru, The daughter 
has ainoa died ehildless, On the 8rd April 
1916-Sham Рэі exeented a: deed by whioh 
she dedioated a house in Benares, the pro- 
perty of her deceased husband, as а dharm. 
sala. - Bir Bhadra instituted a suit for 
a deolaration that he is entitled to susceed 
to the estate: of Bal Kishan on the death 
of Sham Dei as reversionary heir under 
the Mitakshara Law, aud for a declaration 
that the deed of dediestion is not binding 
upon him. Ranjit Singh and Ranbir Singh 
instituted another suit for a deslaration 
that they are entitled to suoseed to the 
estate of Bal Kishan on tha death of 
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Sham Dei, and for a deaslaration that the 
deed of dedisation is not binding upon 
them. Both ruits were desid3d by Mz, 
S. N. Banerji, Subordinate Judge, Нә 
found that Sham D-i was not authorizad 
to alienate the house in Вэовтез to the 
prejudios of the raversionary heire, and that 
Ranjit Singh and Ranbir Singh were tha 
raversionary heirs of Bal Kishan, 


- Appeals wbra filed in the Cour: of tha 
Distriot Judge, Benares. The Distrist Judge 
found that Sham Dei was not anthorizsd 
to alienate the house in Banares to the 
prejadiee of the reversionary heirs. Нә 
arrived at a consinsion different to that of 
the Subordinate Judge as to who was the 
reversionary heir, He found that Bir Владата 
was the reversionary heir, 


Against this desision Sham Dai appeals 
in Ѕвоопӣ Civil Appeal No. 947 of 1918, aud 
Ranjit Singh and Haubir Singh appeal in 
Sssond Civil Appeals Nos. 1032, 1033, 1034 
and 1101 of 1918. The fiva appeals have 
been heard together, They ars dasided in 
this judgment. 

We take first Sham Dei's appeal, The 
learned Distriob Judge, agreeing with the 
Subordinate Judge, found that Sham Dai 
had no authority from her dessasad husband 
to make the endowment. This is a finding 
of faot, which eanunot be impugned in seaond 
appeal, The learned Oounsel for Sham 
Dei argued that she had under the pro- 
visions of the Mitakshara Law authority 
to alienate a portion of her husband's 
property for religious or oharitable purposes, 
and that she Kad not exceeded that authority 
in making this partisular alienation, The 
limits of the power of the Hindu widow 
under the Mitakshara Law to make 
Bush alienations are defined in the 
frequently quoted passage of the judgment 
in Oollector of Masultpatam v, Oavaly | Venozta 
Narratnapah (1) :— 

"The widow oeannot'of her own will alien 
the property exseptfor spesial purposes, For 
religions aud oharitable purposes or those 
whish are supposed to sondnee to the 
spiritual welfars of her husband she has a 
larger power of disposition than that whioh 


(1) 8 М.Т, A. 529; 2 W, В (P. C.) 61; 1 Suth, P, 
О. J. 416; 1 Ваг. P. О, J, 8265 19 Б. R, 631. 


434 
SHAM DEVI €, BIRBHADRA PRASAD, 


she possesses for purely worldly purposes, To . 
support an alienation for the Inst she must. 


show neoessity,” 

The learned Counsel for Sham Dei eontends 
that this passage lays down a proposition that 
a widow has authority to alienate a reasonable 
portion of her husband's property for 
religious and eharitable purposes, whether 
the alienation is ог is nof supposed to conduce 
io the spiritual welfare of her husband. We 
do notassept this contention, The proposi- 
tion is not as wide as he would have it, 
Following an interpretation, whieh has 
prevailed sinee the deeision in question was 
passed £n 1861, we hold that in order to 
justify an alienation by a widow enjoying a 
widow's estate, under the Mitakshara Law, of a 
portion of her husband's property for religious 
or charitable purposes, 16 must be established 
that the alienation is supposed to eonduse to 
the spiritual welfare of ber husband, This 
principle was accepted in 1882 by a Bench of 
this Court in Puran Dat v, Jat Narain (2). 
There it waa held that an alienation by sush 
a widow whieh effested а pions and lawful 
aet, made for her own spiritual welfare and 


not for that of her deseased husband, was not 


valid. The point was disoussed in, 1915 by a 
Beneh of the Oaleutta High Court in Khub 
Lal Singh v. Ajodhya Misser (3), One of the 
members of the Bench.whieh desided that 
appeal was a very distinguished Hindu 
lawyer. Although we do not see our way to 
aceept every observation in the learned 
judgment in question, the eonelusion (page 
583*) states what appears to us to be the 
eorreot law on the matter :— 

"The true rule thus appears to be that 
there is a distinotion · hetween legal nesessity 
for worldly purposes on the one hand, and 
the promotion of the spiritual welfare of the 
deceased on the other hand, and that within 
proper limits the widow may alienate her 
husband's property for the performance of 
religious nets whieh are supposed ќо eonduse 
to his spiritual benefit." . 

We are not, however, in aecord with the 
view preased by the learned Counsel for 
Sham Dei that an act supposed to eonduse 
to the spiritual benefit of the widow is 
necessarily an ast supposed to conduee to the 

(2) 4 A, 482; A, W. N, (1882) 115; 2 Ind, Deo, 
(х, в.) 1092. 

(8) 81 Ind. Cas, 483; 48 О, 574; 22 C. L, J. 846. 
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spiritual benefit of the husband, This 
proposition appears to have been looked at 
not with disfavonr by the learned Judges who 
desided Khub Lal Singh у. Ajodhya Misser 
(3). We should not до во far as to say that 
they acoepted it, Whatever be its application 
to persons governed by the Dayabhaga Law,- 
it would not appear to be a dostrine applieable 
to persons governed by the Mitakshara Law. 
It is obvious that an set done by a widow 
supposed to sonduce to the spiritual benefit of 
her husband would confer spiritual benefit on 
herself, but the sonverse does not appear to 
follow. An aot done by the widow supposed 
to eondnuee to the spiritual benefit of herself 
would not confer spiritual benefit on her 
husband, In any sireumstances we should 
have been presluded from assepting this view. 
in fase of the decision in Furan Роѓ у, Jat 
Narain (2), 

The decision in Khub Lal Singh v. Ajodhya 
Misser (3) was recently discussed by a Bench 
of this Court in Kunj Bekari Lal у. Laltu 
Singh (4), That Beneh derived similar 
assistance to the assistanse whioh we have 
derived from the expcsition of the law 
therein. 

The eonelusion at whieh we arrive is thus 
that unless it ean be established that the 


alienation in question was for the performanae 


of religious aets whish were supposed (in 
this ease intended) to be for the spiritual 
benefit of Bal Kishan, thg alienation eannot 
operate to the prejudice of the réversioners, 
even if the portion of the property alienated 
‘be not ¢xeessive, 

How do the fasts stand ? Bal Kishan died 
at the end of the last sentury. The widow 
made the alienation on 8rd April 1916. She 
stated in the deed that she had the 
authority of her hushand to make the - 
alienation. She has been unable to prove 
that allegation. The terms of the deed do 
not suggest that the dedication was made to 
confer spiritual benefit on Bal Kishan. There | 
is nothing in the evidence to justify: the 
conclusion that the intention was to sonfer 
spiritual benefit on Bal Kishan, or that there 
was any belief in the mind of the widow that 
the dedication would confer’ spiritual benefit 
upon him, The ereation of a Dharmsala is 
ordinarily a pious and religious act, Usually 
such an aet would confer spiritual benefit 


(4) 48 Ind, Сав, 847; 41 A, 120; 16 A. T, J. 996, 
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upon the dedieator. It does not follow that 
it would purport to eonfer spiritual benefit 
upon а third party. We arealive to the 
sonsidsration that no mundane Court san 
deside whether spiritual benefit is conferred. 
But mundane Courts ean deside for whom 
spiritual benefit is intended to be sonferrad. 
That isa point whioh has to be decided in 
eaoh individual case. In this case we deside 
that there is nothing to justify the conslusion 
that Sham Dei, when she made thia dedication, 
either intended to confer spiritual bsnefi& on 
Bal Kishan, or was dcing anaes whioh she 
supposed sonferred spiritual benefit on Bal 
Kishan, 

We, therefore, dismiss Appeal Мо, 947. 
Musammat Sham Dsi will pay her own soats 
and those of Ranjit Singh апа Ranbir Singh 
(one set). The eosts in this Court are sosts 
on the bigher scale, 

This brings us to the sontest between the 
rival revarsionary heirs. We find the follow- 
ing to be a sorrest psdigres of the parties 
aouserned,— 

TEN Lat, 





[ 3 
Kali Charn, Musammat Kashi Dei, 
ы a 





5 Mohan Singh, 
Balkishan, Musammat 
Widow Tara Dei, ES 2 
Musammat | 
Sham Dei, Musammat Ranjit Singh. Ranbir 
. Munna Bibi, Singh. 
Bir Bhadra 
Prasad, 


From this it will be seen that Bir Bhadra 
Prasad is the воп of Bal Kishan’s father’s 
daughter’s daughter, and that Ranjit Singh 
and Ranbir Singh are the sons of Bal 
Kisban's father's father's daughter's gon, 
All are “atma bandhus,” 

The learned Subo:dinate Judge applied 
the rale laid down in Trevelyan's Hindu Law, 
Sesond Edition (Revised), pages 403, 404. 
Assording to this rule Ranjit Singh and 
Ranbir Singh as father’s father’s daughter's 
son's sona are in the thirteenth place and Bir 
Bhadra Prasad as father’s daughter's daugh- 
ter’s son ів in the seventeenth place. He desid- 
ad aosordingly in favour of Ranjit Singh and 
Ranbir Singh. The learned Distrie Judge 
japplied the same rule, but arrived at a 
different sonslasion. It is unnesessary to 
pursue his reasoning, It is suffisient to note 
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that, if the rule bs applied, the sonolusion of 
the learned Subordinate Judge is the eorreef 
sonelusion, and the deeision of the learned 
Distrist Judge that Bir Bhadra Prasad has 
the preferential slaim must be reversed. 
The learned Counsel for Bir Bhadra Prasad 
admits that if the rule in question bs applied 
his elient must fail. He argues that the 
rule is поё a sound rule and should not be 
applied, 

Tha rule in question was evolyad on a 
study of the texts and oommentaries by 
Professor Rajkumar Sarvadhikari, and is 
stated in full in his treatise on the Principles 
of the Hindu Law of Inheritanee (Tagore 
Law Leatures, 1880), Professor Sarvadhikari’s 
work isan assepted authority on the Law 
of Hindu Susesession, The aeeurasy of aertain 
of his observations, whieh hava no bearing 
on the deeision of this appeal, has bsen 
questioned later, but his views have always 
baen regarded as of great value, and this 
treatise is resognized as а standard work on 
the subjest. We have examined the reasoning 
upon whioh the rnlein question is based, and 
find it eonvineing. We do not consider that 
the learned Counsel for Bir Bhadra Prasad 
has sueseeded in establishing any flaws 
therein. The most that he has been able 
to show is that eertain.- Courts have not 
вевербей other oonelusions sontained in tha 
treatise. The sonelnsiops . in question ага. 
not the eonelusions before us. The foree of 
this argument, sush as it might baye been, — 
is minimised, if not nullified, by the faot that 
in these desisions the Courts have failed 
to agree among (themselves or seí up an 
alternative standard, After examining the 
reasons supporting the rule, we аге content 
to follow them as logical and faithful 
deduations from prineiples based upon гө: 
coguized textsand commentaries, We, there- 
fore, scoept the rule, and decide that Ranjit 
Singh and Ranbir Singh are the nearest 
reversionary heirs to Bal Kishan, 

Woe, therefore, allow Sesond Civil Appeals 
Nos. 1082, ,033, 1034 and 1101 of 1918. 
Bir Bhadra will pay his own возів and those 
of Ranjit Singh and Ranbir Singh in all 
Courts, The oostsin this Coart wil be on 
the higher seale. 

Appeal allowed, 
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CALCUTTA HIGH COURT, 
APPEAL FROY APPELLATE Decsex No. 1410 
or 1918, 

June 4, 1920, 

Present :—Justioe Sir N, R. Chatterjea, Kr., 
and Mr. Justise Panton. 
HEMANTA KUMAR BHADURI— 
PLAINTIEF— APPELLANT 
t Or5U8 
SUDHANGSU GOBINv OHOUDHURI— 


DEFENDANT—HESPOxDERHT, 
Will—Annuity to more than one, whether can operate 
as a joint gift with right of survivorship inter se— 
Intention—-Contract Act (IX of 1872), s. 74—Penalty. 


An annuity to two persons should be construed to 
mean that on the death of one of them, the other 
should get a proportionate amount. But where there 
are indications of a contrary intention, the gift may 
be: taken as a joint- gift with right of survivorship 
-inter se. [ p. 487, col. 1.] 

By-a compromise it way agreed that the plaintiff 
would get Rs. 10 per month from the defendant but 
that if the latter did not make punctual payment 
for four consecutive months, then he would be liable 
to! pay at the rate of Hs. 16 per month: 

"Held, that the stipulation to pay Hs. 16 per month 
was astipulation by way of penalty and was inserted 
for the purpose of enforcing. the punctual payment 
of Bs, 10 per-month. [р. 487, col. 1. 


: Appeal against a deoree of the Subordi. 
nate Judge, Second. Court, Pabna, dated the 
26th of . Maroh 1918, reversing that of the 
Munsif, Sesond Court at Pabns, dated the 
8rd of February 1917. 

Babus Brojo Lal Ghakraboriy and Krishna 
Kamal Moitra, for the Appellant, 


‘Baba Devendra Nath Bagchi, for the Re- 
&pondent, 


iJUDGMENT.— Оов Gopal  : Gobinda 
Choudhury by-hie Will made provision for 
the payment of Re, 25 per month to his 
brother .Kunja Lal if he was alive at the 
death of the testator and if he тав dead, his 
sons were to get maintenance from the 
estate for their lives. Kunja Lal received 
maintenanoe at the rate of Rs. 25 во long as 
he-was alive and on his death, his sons 
uséd to get the maintenance, Jt was, however, 
redused by aonsent from Rs, 25 to Rs, 15 and 
subsequently by'& compromise deoree it was 
further rédused to Rs. 10 per month. By 
this compromise it wasagreed that the plaint- 
ій ind Һа .brother Kali Kumar would 
get Ra. 10 per month but that if the defendant 
did not make punetual payment for four 
eonseoutive months, théu he would bo liable 
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to pay at the rate of Rs, 15 per month, 
Kali Kumar having died, the plaintiff 
sought to recover the maintenance at the 
rate of Rs, 15. 

The Court of First Instance gave him a 
deeree at the rate of Rs, 10 per month, On 
appeal the learned Subordinate Judge has 
held that the gift was taken by the sons as 
tenants in-sommon and that on the death of 
one, the other would get only a proportionate 
amount, That Ccurt sooordingly gave a 
decree af the rate of Rs. 5 only, The 
plaintiff has appealed to this Court. 


It is contended that the plaintiff is entitled 
to get at the rate of Re, 15, at any rate at 
the rate of Rs. 10. 

The learned Subordinate Judge says: “Prima 
focie an annuity to two persons should be 
construed to mean that on the death of one 
of them, the other should get a proportionate 
amount.’ That is so [see Jogeswar Narain 
Deo v. hum Ohondra Dutt (1) ]. He refers to the 
oase of Mathura Prosad v. Rukmini Koer (2), 
But that ense shows that where there are 
indieations of a aontrary intention, the gift 
тву be taken as а joint gift, 


In this ease, we think there are ample 
indisations to the eontrary, In the first place 
Gopal, who had been adopted into a wealthy 
family, wad making provision for bis natural 
father’s family, Нә anys: `4 have not been 
able to eonfer any speoiol benefi on my 
natural father's family. Therefore my 
uterine brother Kupja Lal, if alive at the time 
of my deatb, would get from my estate Ra, 25 
per month and on his death his sons would 
get the said amount as monthly maintenanse 
from the estate for life,” 


It appears, therefore, that so faras the 
sons were sonserned, the gift was not intended 
for ару particular person but to all the sons 
of his brother, namely, to a class, and the 
sons should be considered as a unit for the 
purpose of the gift. Then it is to be observed 
that the gift was not to dessend to the heirs 
of the sons butto enure only for their lives, 
and so ro question of the heirs of one of the 
donees being deprived аап arise in this ease. - 

There is no indisation that the intention of 
the grantor was to make a separate grant of 


(1) 28 О, 670; 281. A: АТ; 7 Sar. P. C. J. 13; 6 
M. L. J, 76; 12 Ind. Dee. (м. в.) 446. 
(2) 18 Ind. Cas. 343; 17 О.П. J, 87, 
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а proportionate sum io favour of eash of the 
sons: and upon a sonstrustion of the whole 
dosument, we are of opinion that the grant 
was to the sons of Kunja Lal, as if they were 
one grantee with right of survivorship ¢nter se, 

In this view of the matter, we think that 
the plaintiff was entitled to the entire amount 
of the maintenanse as agreed upon in the 
eompromise desree on thedeath of his brother, 

We were referred to the oases of (op: у, 
Jaldhara (8) and Kishori Dubain v. Mundra 
Dubain (4). But in both those oases the 
gift was an absolute one and was descend- 
able to the heirs of the grantees and can, 
therefore, be distinguishable on that ground., 
On tbe other hand in the oase of Navrojt 
Manock.i Wadia v, Perozbaz (5), the gift was 
held to be a joint gift, and the learned 
Judges distinguished the sase of the Judi. 
сіа] Committee, Jogeswar Narain Deo v. Ram 
Ohandra Dutt (1), 

The next question is whether theagreement 
to pay Rs. 15, in the event of the defendant 
failing to pay puneinally the amount of 
Hs. 10 per month for four sonsesutiva months, 
is a stipulation by way of penalty, We think 
upon а sonsideration of the terms of the aom- 
promise that it is во and that it was inserted 
for the purpose of enforcement of punctual 
payment of the gift, Tha plaintiff, however, 
is entitled to a reasonable somponsation for 
the non-paymant of the amount, and we 
think that 12 per ssnt, interest would baa 
reasonabls sompensation upon the said sum 
of Re. 10 per month whieh he is to got under 
the sompromice, 

The asntention raisad on behalf, of tha 
defendant-respondent is that the plaintiff waa 
not entitled ёо any maintenanes at all and 
that under the terma of the Will the sons 
were entitled to get maintenanss only if the 
father was not aliya at the time of the death 
of the testator. 

It із unnecessary, however, to до into the 
question, bevause after tha death of Kunja 
L3 there was a eompromise deoree under 
whioh the defendaut or his father agreed to 
pay the sum of Rs. 15, whioh was aubsequontly 
redusal to Rs. 10, to the. plaintiff and hia 
brother. That baing so, this contention must 
be overrulad, 

The result is that the deoree of the lower 

(8) 7 Ind, Cas. 697; 83 А. 41; 7 A. L J. 941, 


(4) 10 Ind, Cas, 565; 88 A. 665; 8 А, L, J, 757. 
(5) 23 B, 80; 12 Ind, Deo. (м, s.) 58. 


Appellate Court is set aside and in lieu 
thereof itis ordered that the plaintiff will 
gota deoree for arrears of maintenance af 
the rate of Rs. 10 par month with interest 
thereon at 12 per.osnt. per annum up fo the 
date of the institution of the suit and there. 
after at the rate of six per sent, per annum, 
The parties will be entitled to proportion- 
ate eosta in all Courts. The costs payable by 
the defendants will be paid out of the estate 
of the minor. ` 
Decree set aside, 





MADRAS HIGH COURT. 

Snoop Олт, Apewan No. 1872 or 1919, 
September 1, 1920, 

Present :-—Juetiee Sir William Ayling, KT., 

and Mr. Justise Odgers. : 
MOOSALAKANTI VENKATARAMA 
AND OTAERS— DEFENDANTS — ÁPPELLANT4 

Lersus 
KOTAMARTI RAMAYAMMA- 


РімчтіғЕ-—БЕвромринт. 

Hindu Law—Adoption—Will—Adoption by widew 
under husband's Will —Appointment by Will of adopted 
son's natural father as ewecutor and manager of 
minor's property, whether legal. 


A sole Hindu proprietor left a Will authorising 
his widow to adopt a certain minor and directing 
further that the natural father of the minor should 
manage his estate as executor and act as guardian 
of the minor after the latter’s adoption : 

Held, that the appointment of the testamentary 
guardian—the minor's father—to manage the minor’s 
estate was not illegal [p. 489, col, 2.) 


Sesond appeal against a desras of the 
Court of the Temporary Subordinate Judge, 
Vizagapatam, in Appeal Suit No. 129 of 
1918, preferred against a desree of tha 
Court of the District Munsif, Vizagapatam, 
in Original Suit No, 251 of 1915. 

FACTS appear from the judgment. 

Mr. M. Balasubramanya Mudaltar’ for Mr: 
A, Krishnaswami Aiyar, for the Appellants. 
The minor appellant’s natural father, 
Timmayys, was not the legal guardian of the 
minor ani sonld not properly represent the 
minor's estate. It was not sompetant to 
the testator to appoint a testamentary 
guardian for the boy to ba adopted by 
hia widow aftsr his death. Oase the adop- 


. tion was mide, the adoptive mother was tha 


guardian of the boy, Sae Ohidambara tillat 
v. Rangasami Naicker (1) and fratapsing 

(1) 45 Тоа. Cas 905; 41 M. 561; 84 М, L. J. 881; 
22 M, т, T 230; (1018) M. W. N. 265; 7 L W. 464 
(Е, B.) 
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Shiesing v. Agarsinghji Hatsinghit (9). ! Tho 
testaicr cculd not have appointed a testa. 
menia:y guardian if he bad a minor son alive 
at his ceath. The prineiple applies to tbe 
sare of pesthumons cons, The son adopted 
by tke widow is in the same position as a 
posthumous eon, and if a guardian by Will 
&nnnot be appointed for the Jatter, the appoint. 
ment is equally invalid in the former ease, 
‘An adoption bas a retrespestive effeot, Any 
direetion that bas a prejudioial effect cn the 
adopted scn’s rights is invalid. Bhyrt 
Appamma v, Bhyri Ohinnamm¢ (3), 

Mr. В. Fatyanarayana, (Amicu Quriz), torthe 
Respcndent.—It was quite competent to the 
testator, Suryanarayana, to appoint a testa- 
mentery guardian for the boy to be adopted 
by the widow. The authority to adopt 
earries with it the right to impose sondi- 
tions, He sould make the adoption eondi- 
&ional on a suitable person managing the 
estate during the minority of the adopted 
boy. The esees relied on by the other side 
are clearly distinguishable.: In Ohidambara 
Pillai v. Rangasamt Nateker (1) and Fralap. 
sing Shivsing v. Agarsinghjt Ratsinghyt (2) the 
testator bad minor eo.pareeners living at 
the time of his death. Не Кай no absolute 
power of disposition over the properties, 
Here the testator wes the last eurvivor of 
the so-pareenary. He eou!d have disposed 
of the property sa he pleared. Не eonld bave 
re called the Will if he was ac minded, The 
ease of a pasthumons son is not analogous. 
The subsequent birth of the eon, the testa- 
tor’s wife haying teen encierte at Lis death, 
would defeat tka testator's directions, but an 
adcpiicn sould only take place under his 
express authorization. Bhyrt Appamma v. 
Bhyrt Ohinnammi (3) is not on all fours 
with the present case. There the disposition 
of property was to_be effested under oireum. 
stances uneonnested with'the adoption, 

! JUDGMENT, 
vu Arta, J.—The only eubstantial ques. 
tion in this appeal is whether the minor 
defendant’s naiurael father, Timeyya, was 
entitled to represent hig estate after the 
minor’s sdoption, If во, there вап be no 
doubt that the suit ргстйївєогу note, Exhibit 
70, is birdirg on the estate end that the 

(2) 50 Ind. Cas. 457; 48 В. 778 at p. 778; 86 M. 
"p. J. 511; 17 A. L. J. 622; 21 Bom. L, К. 496; 10. 
P.L. R. (Р. О.) 49; (1919) M. W. М. 318; 10 L. W. 
“B39; 24 0. W, N. 57:27 M, L. Т. 47, 461, A. 97 (P, 0.), 

(8) 58 Ind, Сав, 511; 12 L, W. 17, 


deeree of the lower Appellate Courb must 
be upheld, 

The fasts aro these: Mr. M. Suryarara- 
yapa Rav, sole proprietor of the Waltair 
Estate, died on the 3186 Marsh 1904, leaving 
a registered Will. This Will is not exhibited, 
but its provisions are admitted to be as set 
out in the plaint paragraphs Мов, 1 to 8, That 
is to say, it authoriced his widow to adopt the 
minor defendant and direeted that until the 
adoption sbould be effested, defendant's 
natural father, Timeyys, should manage his 
estate as exeontor under the Will and that 
after the adoption, ke should be the guar- 
dian of tbe minor defendant until the latter 
attained majority. Defendant was duly 
adopted on the 13th: Desember 1908. Sub. 
sequently Timsyya, desoribing himself as the 
natural father and guardian of defendant, 
executed the suit promissory note, 

Appellant argues that onee the adoption was 
effected, the minor's adoptive mother, and 
not Timsyys, was his natural guardian 
and that the appointment of a testamentary 
guardian to marage the minor’s estate is 
illegal, ` 

The fret proposition is undeniable; for 
the reeond, reliance is placed on the Full 
ВевеЬ desision of thia. Court in Chidambara 
Pillai v. Rangasamt Naicker (1) ard on that 
of the Privy Соппой in Pratapsing Shtvsing 
v. Agarsinghji Raisinghji (2). 

In the former case it was held that the 
sole adult so-parsener of a Mitakehara 
family, eonsisting of himself and minor co- 
parseners, is not eompelent to appoint a 
testamentary guardian to the co pareensry 
prcperties cf the miror so: pareeners. 

This would, of sourse, apply if M, Suryana- 
гвуапа Rao bad had а natural born son or 
a eon already adopted at the time of bis 
death; he eonld not, in suah cirsumstancer, 
appoint a testamentary guardian to manage 
‘the 10n's property after his death. It is 
argued, and I think eorreetly, that the 
same principle wonld apply in the ease of a 
pesthumous gon. Lastly, it is said that a 
son adopted by а widow under authority 
stands in exactly the same position as a 


, posthumous son and that in bia ease also the 


aproinixcnt cf а iestamentery guardian ів 
inecmpetent, It is in this eonnestion that 
their Lordebips. of the Privy. Council are 
quoted in Fratapsing Shivsing v. Agarsinghji 
Ratsinghjs (2), ав laying down that the rights 
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of an adopted son, unless curtailed by ex- 
press texts, are in every respset the same as 
those of a natural born son and that au 
adoption, so far aa the continuity of the line 
of inheritanae is concerned, has rotrospeotive 
effeot. 

This proses$ of argument is abiraative, 
but we must be on our guard not to follow 
it too blindly. The remarks of their L-rd. 
Bhips of the Privy Counsil were made with. 
out any referenos to the question before us; 
and the propriety of extension of the 
dostrine in Ohidambara Pillai v, Rangasamz 
Naicker (1) to a ease like the present one 
requires careful consideration, 

The minor e2-parceners in that oase were 
all in existence at the time of the testator’s 
death. I was а member of that Bansh and 
сап say that with myself, and I believe with 
my learned brothers, в consideration of great 
weight was the undisputed fact thatthe testator 
‘had no power of disposition over the property 
for whioh he purported to appoint a mana. 
ger. As Seshagiri Aiyar, J., said (at page 
575%); " I oan вве nothing in the judgment of 
‘the Board in that ease to warrant the osaten- 
tion that a persu who eaunot deal with a 
spasies of property by a testamentary 
dosument ean devise the right of manage. 
ment over sush property.” This judgment 
of Seshagiri Aiyar, Ј,, was eonourred in both 
by Contts Trotter, J, and myself, and in 
my own brief judgment 1 quoted a remark 
of Sadasiva Aiyar, J., in -another вазе to 
the same effasb as summing up the whole 
matter. 

Now in the prasant oase it is moat 
important to note that at the time of the 
Will and right up to the testator’s death 
the' testator had absolute power of disp si- 
tion over the property. There was no во. 
,pareener to share it with him, Up to the 
moment wheu the breath left his body, he 
could eancel this Will and exesute another, 
bestowing the property where he would 
(subject, of oon1ao, to rights of maintenanse). 
lf his wife had been pregnant at tho time, 
this power of disposition might have baen 
defeated by the subsequent birth of а воп, 
irrespective of any expression of his wishes, 
buta subsequent adoption eould only take 
place on authority to be given by himself 
ог, ав I would put it, by hisown expressed 
desire. 

*Page of 41 M,—[ Ed ] A 


If it was optional with him to authorise 
the adoption, 16 was sucely sompetent to 
him to make the authorization sonditional 
on the management of the property, during 
the adopted sowa minority, baing entrusted 
to a suitable person in whom he had вор- 
fidenee. This is what he seems to me to 
have done in the present case, and no authority 
has been quoted against his power to da 
so. The only oase we were referred to 
was Bhyrt Appamma v. Bhyri Ohinnammi (3), 
ia whioh the testator purported to make 
& disposition of property adverse to the 
adopted вор, to take effoot after the adoption 
ina eertain sontingeney entirely nusonnected 
with the adoption itself, That disposition 
was held to ba illegal, but the ease was 
obviously not on all fours with the presentone. 

Looking to the faot that the appointment 
of а testamentary guardian here only өх: 
tends to property over whish the testator 
had complete power of disposition at the 
time of his death and does not fetter or 
sontravens avy interest in existenos either 
actually or potentially (as in the ease of 
а posthumous son) at the tims of his death, 
thera seams to be no reason why if should 
not bə resogniaed, 

I would, therefore, diamias 
appeal, Plaintiff was not represented, bat 
Mr. Satyanarayana was good enough ёс 
give us ће benefit of an argument on her 
behalf as amicus curis. 

Ораввз, J.—I agree with the judgment 
just pronoanoed by my learned brother, 
but вз the matter is of some importanss 
and was, owing to the kind assiatanee of 
Mr  Satyanarayana appearing as amicus 
curiae fully argued before us, L venture to 
add a few words of my own, 

The fasta have been fully sat ont by 
my learned brother, 16 is not neeessary 
to refer to the grounds (save one) on 
whioh the suit pro note was attacked. It 
is sufficient to say that I agree with the 
lower Appellate Conrt as to these, The argu- 
ment before us was to the effect that Timayya 
was insapable of being appointed guardian by 
Will to the adopted minor son of the testator, 
owing to the fast that immediately on the 
adoption taking place the status of t 
adopted son besame in all respes 
of а natural born son and that в 
there was а 90-parcenary 
testator and the adopt 
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vented the former from appointing. в 
testamentary guardian to the latter on the 
authority of Ohidambara Pillai v, Rangasamt 
Naicker (1). In my opinion the ease before 
the Full Beneh was 
present. There at the death of the testator 
а 60.paroensry was already in existence 
and the testator had no authority to dis- 
pose of the property whioh belonged at the 
. time of his death to the eo-pareenary. Му 
learned brother, who was a party to the 
decision, adopted a remark of Sadasiva Aiyar, 
J., in Ohtdambaram Pillat v, Veerapa Ohettiar 
(4), in whieh the learned Judge distinstly 
based his observations on the faet thatthe 
testator sould not deal with the property by 
his Will. In the present case tho testator waa 
tbe last surviving co-pareener and admitted. 
ly had power to disposo of the property 
by his Wil. He might or might not direst 
by his Will his widow to adopt. It seems 
to me a large and dangerous extension of 
the dostrine, as to the status of an adopted 
вор, laid down by this Court in Vatdyanatha 
Sastri v, Savithri Ammal (5) and by their 
Lordships of the Privy Oounoilin Pratápsingh 
Shiveing v, Agarsinghyi Raisinghit (2), to say 
that a direstion to adopt contained in е Will 
converts the property over which the testator 
would otherwire have had full powers. of 
disposition into so.parsenary property, во as 
to take away the right of the testator to 
appoint a testamentary guardian to an 
adopted son, if and when adopted. 

It may further be remarked that Vaidya. 
пайа Sastri v. Savithrti Ammal (5) was a 
саве of the right of an adopted son to set 
aside during the life of the widow an 
alienation by her not binding on him. 
At page 96* Kumaraswami Sastri, J., re. 
marked: "Though the fiation of constructive 
pregnanoy through permission to adopt has 
been exploded by a series of deeisions, the 
adopted son on his adoption besomes the 
son and . heir of his father and the adoption 
bas retrospestive effect, in .so far as it 
divests wholly or partially the estate of all 
persons whom be would have either ex. 
eluded from the inheritance or shared with.” 


I wonld sulmit tbat that waa all that 
(4) 48 Ind. Cas. 865; 6 L. W. 640; (1917) M. W. 

^ 744; 22 М.І. Т. 3&0, 
‘2 Ind. Cas. 245; 41 M. 76; 33 M. І. J. 384; 
W, N. 653; 22 M. L. Т, 276; 6 L, W. 542 
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different from the . 


was required to dispose of the question 
referred to the Full Baneh and that the 
wider remark of the same learned Judge 
on the same page is obiter, 

The Bombay ease in the Privy Counsil 
turned on the question as to whether an 
adoption eontinued the line of a grantee 
of a ја? right to be enjoyed so long 
as the grantoe's male line lasted, and it 
was held it ‚did; tbeir Lordships observing 
(page 799*), “again, it is to be remembered 
that an adopted son is the sontinuator of his 
adoptive father’s lina exactly as an aurasa 
son and that an adoption, so far as the 
continuity of the line is oonserned, has & 
retrospestive өе есі; whenever the adoption 
may be made, there is no status in the 
sontinuity of the line.” 

This seems to me to distinguish the sase 
from the one before us and to be no warrant 
for extending the dostrine as stated above. 
If, as I hold, it was sompetent for the 
testator to appoint a testamentary guardian 
to hia adopted son, it was also competent 
for him to do во on eonditions. In Lakshmi 
v. Subramanya (6) the desision turned on the 
inference that the adopted son's natural 
father on adoption tasitly agreed to the 
arrangement, In Jegannadhe v. Papamma (7) 
it was held that an adopted son was not 
bound by an agreement entered into by 
his adoptive mother and his natural father, 
The learned Jndges there referring to 
Lakshmi v. Subramanya (6) say: "The Madras 
sase rests on the prineiple that the adoptive 
father, inasmuch as he вап, before adop- 
tion, dispose of his property as he shooses, 
ean, at the time of adoption, impose such 
sonditions as he thinks 66 upon the enjoy- 
ment of his property by the adopted son.” 
ln Vislakshi Amal v. Sivaramien (8) 
the Full Beneh of this Court said (per 
Benson, J.) at.page 587: "Bui it would 
seem that a fair and reasonable disposi 
tion of the property is not essentially re- 
pugnant to Hindu Law, or the purposes 
for whieh adoption is allowed, and is no- 
where forbidden by that law. Sash dis. 
positions are sommonly made and are upheld 
by the authority of the  oaste and the 


(6) 12 M. 490; 4 Ind. Deo. (x. s.) 691. 

9 16M 400; 8 M, L. J. 198; 6 Ind, Dec. (м. 8.) 
985 

(8) 27 M. 577; 14 M. L. J. 8:0. 
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ought not to refuse to resognise them as 
binding on the minor, for whose benefit 
the adoption, soupled with the agreement 
as to the disposition of the property, was 
really made.” These cases were not referred 
to in the argument before us, but the 
appellant’s Vakil quoted the desision in 
Bhyrt Арратта v. Bhyrt Ohinnammi (3) in 
his favour. There a Hindu testator dirested 
his senior widow to adopt and provided 
that, if after adoption, disputes arose bet- 
ween the senior widow and the adopted son 
on the one side and the junior widow on the 
other, the latter was to be given oertain 
property. It was held that the junior 
widow sould not resover as against the 
adopted son in the a&bsenee of an agreement 
with the natural father of the adopted 
son at the time of adoption. It will be 
observed that the disposition of the pro- 
perty had nothing whatever to do with. 
the adoption, nor was the adoption in any 
way conditional. The direstion to adopt 
did not impose any restrietions on the rights 
in the property to be taken by the adopted 
gon. All this seems to me ёо  olearly 
distinguish that oase from the one before us. 

Бог these reasons I agree that the sesond 
appeal must be dismissed. ` 

M O, P.. 

Appeal dismissed. 





SIND JUDICIAL OOMMISSIONER’S. 
COURT. 

MisORLLANEOUS Civi, APPEAL No. 5 оғ 1919, 
August 12, 1919, 
Present:— Mr, Kinsaid, J. О. 
ANANDJI DAMODAR —APPELLANT 
versus 
Messrs, JAMES FINLAY .& Co, 
` AND ANOTHER~——-RESPON DENTS, 

Provincial Insolvency Act (III of 1907), ss. 22, 46— 
Receiver, decision by, that debt. due—Appeal by in., 
solvent, whether competent——Court, power of, to go 
behind judgment—Fraud. 

A decision by an Official Receiver that a certain 
debt is due. by.the insolvent is appealable under 
seotion, 22 of the Provinojal Insolvency Act as 
such a decision would aggrieve the insolvent. Гр, 442, 
col. 2. 

A Oourt exercising jurisdiction under the Pro- 
vincial Insolvency Act has power to go behind & 
judgment and inquire into the validity of a debt, 
if there are circumstances which tend to show that 
there has been fraud, collusion or miscarriage of 
justice, ip. 443, col, 1.].. 


Әә 
Mr. Mulchand Thawardas, fy NA 
‘Mr. Kimatrat Bhojraj, fo 2% p 


No. 1. rey 
Mr. Rupchand Bilaram, fory 
No. 2. 
JUDGMENT,— The firm of 


James Finlay & Oo. had sugar des. „з 
with one Anandji Damodar. The latter 
undertook to ascept delivery of Java sogar 
under а вопёгввё made by him iu 1213, 
Anandji Damodar, however, found himself 
unable to take delivery and the goods were 
sold hy James Finlay & Oo. at his risl, 
aserding to the terms of their eontra&st, As 
а result of the sale certain damages besame 
admittedly due to Messrs. James Finlay 
& Оо, from Ansndji Damodar, They 
called upon him to pay the damages, He 
did not do so, but left Karashi and it wag 
generally rumoured that he had gone to Cuteh, 
The latter tried to serve him with побівев 
but sould поё suessed, Some yeara elapsed 
and the priee of land in and around Karashi 
rose, Anandji Damodar had, itseems, some 
land at Malirand in the hope of selling this 


‘land and liquidating his debts by its eale, 


he returned to Karashi. Upon his return 
Finlay & Co. ealled upon him to pay his debt, 
Ashe did not do so, they served him with a 
notice to appoint an arbitrator, He did not 
do so and finlay & Co., under tho terms of 
the sontract, appointed an arbitrator on his 
behalf. The arbitratora ва: appointed were 
Messrs. Nicholas and Sawyer. Anandji 
Damodar appeared by Pleader before the 
arbitrators and alleged that the elaim was 
time barred, that he had not been absent in 
Ontoh as Finlay & Oo. had eontended, that 
he had all the time been in British India 
8nd that, therefore, they should ‘have sued 
him there. The arbitrators took evidence, 
formed the opinion that -Anandji Damodar 
had been absent from British India and that 
Finley © Oo.’s slaim was not time-barred, 
Tbe arbitrators deoreed their claim and filed 
the award in Court. Anandji Damodar 
objected in Court that the arbitrators had no 
jurisdiotion to deside the point of limitation, 
Mr. Kemp, A. J. О, overruled this 
objeation and ordered the award to be filed. 
Anacdji appealed. Fawsett, J.C, and 
Rsymond, А, J. O., dismissed the appeal 
summarily. Messra. James Finlay & Оо. then 
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the deeres and had 
Anandji Damodar arrested, 
'ingolveney and а Reosiver was appointed. 
‘The Receiver eslled upon Messrs. James 
Finlay & Co. to prove their claim, and they 
“supported it by the arbitrators’ award and 
the judgment of Kemp, A. J. О, The Reseiver 
allowed the olaim on 15% April 1919. 
‘Against.this order, Anandji Damodar filed 
ап appeal ander seation 22 of the Provincial 
‘Insolvenoy Aot, 
' When the appeal came on for bearire, 
‘Mr. Kimatrai, the learned Pleader for 
~ James Finlay & Oo., contended that no ap 
‚ peal lay. Ав this wasthe preliminary point, 
the Court with the consent of the Pleaders 
on both sides agreed to hear it and dispose 
of it apart from the appeal itself, 
f Mr. Kimatrai's argument was that section 
‘92 was governed by sestion 26 and trat 
althongh ssotion 22 gave the insolvent a 
power to appeal, it should be read with 


` 'seetion 26, whioh lays down that where the. 


‘appliantion is to. expunge вп entry in’ the 
'"'gehedule, -the application eannot be made 


‘by the insolvent but only by the Receiver . 


or by the ereditor, "where the Ressiver ds- 
А olines to interfere in the matter. Now, section 


24 of the Act eontemplates- that the cohedule i 


should be prepared, by. the. Oourt and sestion 


48 of the Aat lays down that any person: 


aggrieved by an order made 2 the Court 
‘under £eetions 15, io, 24, , do, 87, 42 
and 43 may appeal, ане P I reid the 


gestion, if the schedule here had been drawn 


‘up by the Court, there would have been 
сап appeal under seotion 4), 

:^ In this ease, however, the Offiaial Reoeiver 
‘empowered thereto under section 52 framed 
the sehedule and tbe learned, Pleader argues 
that: no appeal lie Bat if his argumenta 
' were sound, we shcold have the anomaly 
that; an appeal lay by the insolvent where 
-tbe Oourt has framed the schedule but no 
appeal lies where the Official Reoeiver acting 
:а8 a delegate of the Court framed the 
'gshedule. 16 appears to me that the law sould- 
: never -have sontemplated such an anomaly, 
The words of sestion 22 are as wide as they 
gan be and the gestion runs as follows: — 

` “If the insolvent or any of the ereditora 
.or apy other person is aggrieved by any 
“act or deeision of the -Reseiver, he may 
"apply to the Court, and the Court may 
sonfirm, reverse or modify the ast pr 


He applied for 


CASES, [1921 


` deaision complained of and make sush order 


as it thinks just: 

Provided that no application under this 
section shall be entertained after the 
expiration of: twenty-one days from tbe date 
of the ast or decision complained of." 

- In this partienlar ease the Reseiver has. 

done an aot, that is to say, be has desided 
that a certain debt is due by the insolyent 
to James Finlay & Оо. Sueh : а desision 
would, undoubtedly, aggrieve the insolvent 
and under -sestion %2, it seems to me, the 
insolvent, having filed an application within 
twenty one days from the date of the aat eom- 
plained of, has & right of appeal to this Court. 

On the above grounds, E am of opinion 
that an appesllies, and I shall, aseordingly, 
hear the sppeal on merits. 

I have already in my judgment of the 
“Sth August 1919 stated the fasts of this oase. 

Mr, Mulshand for the insolvant and Mr, 
Rupshand for one of the other oreditors 
have appealed against the decision of the 
'Offisial Reogivar, dated 15th. April 1919, 
in whioh he allowed the claim .of Maaara. 
Finlay &:Co, for R3. 3,587-3-10 ‘based on 
an award filed in Court under session 11 
of the Arbitration Aot. 

Mr. Rupshand has sontended—and hia 
argument is eommon to both the learned 
Pleaders—that it ів орви to the Offisial Re. 
oviver to go behind any judgment’ and 
déeide whether or not the debt was really 
due by the debtor. This is not, to my 
iind, a correat statement cf. the law.. It 
is oertain that if the Official Reseiver were 
.o: go bebi:rd sll the juJementa against 
all the bankrapts. kefore bim, bankruptey 
proscedings, lengthy enough : now, would 
become interminable. Mr. .Rupshand has 
subsequently modified his first position by 
sousedirg that thers must be some prima facie 
error in the judgment. In the present 
sasa, вд Mr. Rüpehand has arguad, the ar 
;Bitration -proseedings, were ex parte and the 
arbitrators wrongly beld that ‘the ‘bankrupt 
‚жав ont of British India. Upon this in. 
-воггевё finding the -arbitrators went on to 
"deside that the bankrupt/'s debt was .not 
‘time barred when it actually was, 

: Ав a matter of fast the law is now settled. 
Inthe ease of Pickering, In re, Harding, Ea parte 
'(1) Lord Justice Knight Bruee held that even 

(1) (1854).23 L. Ј. ВЕ. 25; 5 D. M, ко, 867; AUN 
886; 104 R. Rr 156; 48 B R.912. . . - 
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an.award upon whieh no judgment had fol. 
lowed could in bankruptey proseedings “only 
be questioned on grounds on whieh it might 
have been disputed by a Court of Law." ín 
Kibble, Ex parte, Onslow, In re (2) James, L. J., 
has observed: "It is the settled rule of the 
Oourt of Bankruptey, on whieh we have 
always aoted, that the Court of Bankruptey 
сап enquire into tbe sonsideration for a 
judgment debt.” In Flatau, In те, Scotch 
Whiskey Distellers, Hw parte (3) Lord Esher, 
М, R., said: “itis not nesessary now to repeat 
that, when an issue has been determined in 
any other Court, if evidenos is brought before 
the Court of Bankruptoy of the oirsumstanoes 
tending to show that there has been frand 
or collusion, or misoarriage of justice, the 
Oourt of Bankruptsy has power to go 
behind the judgment and to enquire into 
the validity of the debt. But that the 
Oourt of Bankruptey is bound in every 
саво ав а matter of sourse to go behind a 
judgment is a preposterous proposition.” 
In Hawkins, In re, Troup, Bx parte (4) Lopes, 
L. J., remarked: “It ie, therefore, I am 
. Of opinion, clear that the Court of Bark. 
ruptey is not bound by a judgment аб 
law, but is entitled to investigate all the 
fasts of the ease whenever, but not before, 
a prima facie ease impeaching the judgment 
is made ont. . , In my judgment, both 
an ordinary judgment and one obtained by 
somprómise may be enquired into direatly, but 
not before, it is made ont that sither the ona 
or the other has been improperly or unfairly 
obtained.” Lord Esher put it in somewhat 
different words "I myself should say that the 
question for the Court is whether there is or is 
not a reasonable doubt that the judgment had 
been obtained by one side or the other fairly." 
It should be borne in. mind that in the oass be- 
fore Lords Esher and Lopes the parties had ob» 
tained judgment пропа sompromise. Bat let us 
apply the teat laid down therein to the present 
litigation. Is there hore a reasonable donbt 
' that the judgment has been obtained unfair. 
` ly? Is there any evidense whatever of 
. collusion, fraud сг miscarriage of justice Р 
- The answer must certainly be in the negative. 
The parties had bound themselves by a elause 


(2) (1574) 10 Oh App. 878 at p. 876; 44 L. J. Bk. 
63; 82 L. Т. 188; 23 W. Е, 433. 

(8) (1889) 22 Q. B. D. 83; 37 W. R. 42. 

(4) (1895) 1 Q. B. 404; 64 L. J. Q. В, 873; 1 
В. 44; 72 L, T. 41; 48 W. R. 826; 2 Manson 14, 
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in their eontrast to refer any dispnte arising 
thereunder to arbitration. As вооп as 
Avandji Damodar returned to Karachi, 
whence he had flsd to escape his creditors, 
Finlay & Co. called on him to pay his debt, 
On his refusing to do so, Finlay & Co, oalled 
upon him to appoint an arbitrator. On his 
refusing to do this Finaly & Co., agreeably 
to their contract, appointed in bis place an 
arbitrator to aot for him. The arbitrators 
then called on Anandji Damodar to attend. 
He did so by bis Pleader, argued that the 
debt waa time barred and led evidense in 
support of his plea. The arbitrators eon. 
sidered hie evidence and found that he had 
been absent from British India and that the 
debt whieh he had admitted was not time- 
barred. Anandji Damodar next objested to 
the filing of the award. Kemp, A. J. C., eare- 
fully in à sonsidered judgment overruled his 
objections. He appealed to the High Court, 
whieh summarily dismissed his appeal. 

Mr. Rupahand, however, has argued that 
the arbitrators’ award has been found to be 
wrong by the Official Receiver. But before the 
Official Receiver Anandji Damodar produaed 
afresh batoh of witnessee, who did not 
appear before the arbitrators. Why did he 
not produse them there? If the Official 
Receiver had had before him only the evidence 
led before the arbitratorr, he would have 
probably some to the same conolusion as they 
did. Again, why should we assume that the 
Offisial Receiver ія rightand that the arbitra. 
tors are wrong? Bat whether the arbitrators 
were right or wrong is immaterial, They 
had jurisdistion to decide the question 
of limitation. They decided it against 
Anandji Damodar. That decision was neither 
collusive, fraudulent or unfair. There was 
certainly no miscarriage of justise, seeing 
ihat the debt has been admitted: and the 
award eould not have been set aside in a 
Court of Law, seeing that anattempt to do 
so haa already failed, 

Indeed, as it seems to me, the appellants 
have no case whatever, I dismiss their 
appeal with sosts and I confirm the Official 
Reseiver’s order. 

Appeal dismissed, 
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OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE L'EcR&E No. 745 
er 1918, 

June ?, 1920. 

Present :-—Mr, Justice Teunon and 
Mr, Justiao Newbould, 

DOMAI BARA MEDHI-—DerksBD:NI— 

APPELLANT 
versus 
KEREO КОШТА AND OTHERS—P LAINTIFF3— 


RESPONDENTS, 
Evidence Act (I of 1872), s. 65—Hvidence, ай- 
missibility of—-Secondary evidence of contents of docu- 
ment, when inadmissible. 


Where a party to a suit, having possession of an 
unregistered deed of sale in respect of a property 
less than Rs. 100 in value, did not produce ib 
before the Court and was unable to give n satis. 
factory account for it: 

Held, that secondary evidence of the contents of 
the deed was inadmissible. 


Appeal against the dearee of the Subordi- 
nate Judge, Assam Valley Distristz, dated 
the 28th July 1917, reversing л deeree 
of the Munsif, Nowgovg, dated the 16th 
April 1917. 


FACTS appear from the judgment. 


Dr. Jadunath Kanjilal, for the Aprellant.— 
The defendant is the appellant. There were 
two brother, Keieo and Tomai. Kereo is the 
plaintiff, Tomai died leaving a widow, The 
plaintiff's case is that the plaintiff and the 
widow mortgaged the property to the def. nd- 
ant, It was an usufruetuary mortgage for 
Rs, 105. Possession was given in lieu of 
interest. There was no registered instrument, 
The defence was that Tomai borrowad Re, 80 
from him. After Kereo’s death Tomai and 
the widow paid Rs, 95 aud obtained  posses- 
sion, The first Court dismissed the suit, 
The Court of Appeal below held that there 
being no registered instrument the mortgage 
was invalid but found on evidence that there 
was а transaction, My point is that the 
morigage being invalid, the sage ought to have 
been dismissed. I gave secondary evidence 
and my name was registered. If the 
mortgagee’s version ba left cut of sonsidéra- 
tion, then my. case remains unchallenged. 
Even if the purchase money be more tban 
Rs, 100, the possession of the mortgagee 
will not extingnish bis right, In this view 
the suit ought to bə dismissed, 


Mr. Hiralal Chakrabutty, for the Respond: 
ent, was not ealled upon fo reply, 
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JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiffs for re- 
ocvery of pcssreseion of a oertain parcel 
of Jand on deolaration of title, The ease 
of the defendant was that this paroel of 
land did originally belong to the plaintiffs, 
but they or their predeaessor in-interest 
had sold the land to him for a sum of R3. 95. 
The deed, it appeare, was unregistered. Tt 
was in the defendant's possession from the 
date of its exeoption in Maroh 1911 up to 
some time in 1912, The defendant does not 
now produse i^,and the learned Subordinate 
Judge in the Court of frst nppeal has 
found that he haa not satisfaatorily socount- 
ed for this dead Ho, therefore, very properly 
held that seeondary' evidense as to ita 
ecntente is inadmissible. Hia , further 
findings of fast are that the plaintiffs 
in fast owed a cum cf Rs. 105 8 to the 
defendant ard that in lieu of payment of 
interest be was allowed the  usufruet of 
the Jand, 

On these findings of fast we sea no 
reason to interfere with the desres made 
by the Subordinate Judge and dismiss this 
appeal with costs, 

Appeal dismissed, 


—— 


CALOUTTA HIGH COURT. 
Civi, Roce No, 541 or 1920. 
November 15, 192», 
Pre ent :—Mr. Justios Beaoherotft, 
AMANULLA MANJHI-—PeT.TiIONER ' 
versus 
AYFARJAN BIBI-—O»rosrrg Parry, 
Bengal Tenancy Act (VIII of 1885), s 1584--4р- 

plication to set aside ex parte rent-decree, when can be 
granted. 


Where an appplication is made to set aside an 
ex parte decree for rent and the tenant denies that 
any rent is due and consequently no deposit is 
made under section 167A (а) of the Bengal Tenanoy 
Act, the Court is nob justified in admitting 
the application without recording in writing, under 
clause (b) of the section, that it is satisfied that 
a deposit is not necessary. Гр. 445, col. !.] 

Rule against an order of the Munsif, Firat 
Court, Obikandi. 

FAOCTS appear from the judgment, 

Baba D, L Khastagir, for the Petitioner, — 
The provisions of seotion 153A of the Bengal 


Tenaney Aot are mandatory, The section has 
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been introdused with the objest of prevent: 
ing vexatious applications for setting aside 
ex parte rent-decrees. There must either 
bea deposit as sontemplated by gestion 153A, 
clause (а^, or the provisions of elause (b) 
must Ба complied with before the appli- 
gation ean ba admitted. That being so, 
the Court was nof justified in admitting the 
application without recording ita reasons in 
writing asrequired by elause (b) of seation 
153A of the Bengal Tenaey Aet. З 

No one appeared for the Opposite Party, 

JUDGMENT —This Rule was issued at the 
instanee of the plaintiff ina rent suit, The 
suit was brought against 11 persons and a 
desree was obtained ez parte in 1917, The 
holding was sold in 1918 and subsequently 
on the 10th Jannary 1920 an applisation was 
made by the defendant to set aside the 
ex parte decree, The  Munsif made an 
order setting aside the decree, application for 
time was rejested and one witness was 
examined who had no knowledge of the service 
of summons. Whether the fasts stated by the 
Mansif were suffisient to justify the Court 
in setting aside the daeree, it is not necessary 
to disenss here, Thequestion for desision is 
whether the Munsif eomplied with the 
provisions of sestion 153A of the Bengal 
Tenancy Act. That sestion provides that 
where an application is made to set aside an 
er parte deoree, the appligation should not be 
admitted unless one cf two things ooours, viz., 
(1) either the applicant deposits the amount 
of rent which he admits to be due or the 
amount which the Court dirests, or (2) the 
Court must state in writing that it is satisfied 
that no deposit is nesessary Now, in thia 
sase the tenant denied that any rent was 
due, aud no deposit was made. "Therefore, the 
second of the two alternatives applied and the 
Court wasnot justified in admitting the appli- 
cation without resording in writing that it was 
gatiafied that a deposit was not necessary. 
The Court failed to do that and that being 
so, the orders of the learned Munsif, dated 
the 28th June, must be set aside. The 
Rule is made absolute. As the oppasite 
party has not appeared, І make no order 
as to sosta, 

Rule made absolute, 
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CALOUTTA HIGH COURT. 
Lerress Parent ÀpPEAL No. 34 оғ 19.0, 
August 11, 1620, 

Present :-—Sir Asutosh Mookerjee, KT, 
Acting Chief Jnstise, and Justice Sir Ernest 

Fletsher, Кт. 

Sheikh KALU SHARIF AND OTHE&8— 
Doras DsntS--APPHLLANTS 
versus 
ABHOY CHARAN KARMOKAR— 


PLAINTIFF - Reseorpent. 

Mortgage —Equity of redemption sold in execution of 
mney-decree against mortgagor—Subsequent suit on 
mortgage--Purchasers of equity of redemption not 
impleaded—Mortgagee purchasing property in evecu- 
tion sale of his decree-—Purchaser of equity of redemp- 
tion, whether can recover possession without redeeming 
mortgage. 


The plaintif purchased an occupancy holding in 
execution of a money decree, and the sale was ox- 
pressly made subject toa morigage on the holding. 
The mortgagee subsequently sued to enforce his 
security, but in that suit the original mortgagor 
alone was joined as a party and the plaintiff was not 
joined as adefendant A decree was passed in fa- 
vour of the mortgagee and at the execution-sale, 
which followed, the mortgagee became the pur- 
chaser. Ina suit by the plaintiff to recover posses- 
sion upon declaration of title: 

. Held, that the plaintiff, as holder of the equity 
of redemption, was not entitled to recover posses- 
sion, after the mortgage-sale had taken place and 
that the fact that he was left out of the mortgage 
suit did not nullify the decree in that litigation, 
but that the omission to make hima party to the 
mortgage suit left unaffected his right to redeem, 
and that the mortgagee need not sue again on his 
morigage and was not bound to deliver up posses- 
sion tothe plaintiff till he had been redeemed by 
the latter on the footing of the mortgage-decree, 
Lp. 446, col. 1.] 


Appeal against a decree of Mr. Justise 
Walmsley, dated the &th of April 1920, in 


Appeal from Appellate Deeree Мо, 569 of 
1919. 


Babu Mohesh Ohundra Banerjee for Babu 
Promotha Nath Bandopadhy:, for the Appel. 
lants, 

Babu Upendra Lal Roy, for the Respondent, 


2 JUDGMENT, 

MooxsRjEB, Acre, C. J.—This is an appeal 
under slause ! 5 of the Letters Patent from the 
judgment of Mr. Jnstiae Walmsley in a suit 
for recovery of possession of land upon 
deslaration of title. Тһе subject-matter of 
the litigation is an cosupansy holding whioh 
belonged -to one Salimuddi Sharip. The 
plaintiff purshased it in 1910 in exeaution of 
a deoroe, and the salo was made expressly 


446 INDIAN 
KALU SHARIF 0. АВНОҮ OHARAN KARMOKAR, 

gubjeet toa mortgage in favour of one Mendu 
Khan. Mendu Khan subsequently susd to 
enforee his security ; but in that suit the 
original mortgagor alone was joined as a 
party; the plaintiff, for some unexplained 
reason, was not joined as a defendant. A 
dearee was obtained in due course by the 
mortgagee and at the excoution sale, which 
followed, the mortgagee became the purohaser. 
Snbsequently he transferred the property. to 
the third defendant, from whom the plaintiff 
now seeka.to гевотег possession. 


The Court of first instance held that the 
plaintiff was entitled to а deeree for posses- 
sion without redeeming the purehaser at the 
wortgage sale. Upon appeal, the District 
Judge reversed that desision and held. that 
although the title of the plaintiff as the 
holder of the equity of redemption might be 
declared, his claim for possession must be. 
rejested as he had not offered to redeem 
the purchaser at the mortgage-sale, On 
appeal. to this Court Mr. Justis Walmsley 
has reversed the decision of the Diatriot 
Judge and bas restored the decree of the 
Gourt of first instanse on the authority of the 
desisions in the eases.of. Grish Ohunder Mondul 
v. Iewar.Ohunder Rai (1) and Habibullah v. 
Jugdeo Singh (2). We are of opinion that 
this deeree cannot be supported, 

On the facts slated, it is plain that the. 
plaintiff is the purchaser of the equity of 
redemption while the sontesting defendant 
is the purahaser at the mortgage- salo, The 
plaintiff, as holder of the equity of redemp- 
. tion, is not entitled io resover. possession, 
after the mortgage sale has taken place, 
The fact that he was left out of the mortgage 
guit does not nullify the deeree in that 
litigation, The true result is, as was pointed 
out, upon & review of the earlier decisions, in 
Jugdeo Singh v. Habibullah (3) that the 
omission to make the plaintiff a party to the 
mortgage-suit leaves unaffected his right to 
redeem ef. Brojonath Koondco — Ohowdrt 
v. Khelut Ohunder Ghose (4), Umes Ohunder 
Strear v. Zahur Fatima (5), Gobind Lal Roy v. 


(1) 40. У, М. 452, 

(2) 6 C. L. J. 609. 

(3) 6 C. L.-J. 612 12 О, W. N. 107, 
- (4) 14M. L A. 144 8 B. L. R. 104 (P. С.); 15 W. 
R. 33 (P. С ); 2 Suth, P. ©. J. 480; 2 Sar. Р. О, J. 711; 
20 В, В. 740, 

(5) 18 С. 164; 17 L А, £01; 5 Sar, Р, О, J, 507; 9 
Ind, Deo,.(s. s.) 110. 


CASES, (192i - 

Ramianam Misser (6), Tha Hnyin v. Maun? 
Mya Su (7) :. It is not necessary for our presen 

purpose to consider whether the mortgagao oan 
still sue the plaintiff on his mortgage [cf. 
Debendra Narain Roy v. Ramtaran Banerjee 
(8), Mulla Veetil v. Achuthan Nair (9)), Ibis 
abandantly olear that he need not sue again 
on his mortgage (Ganga Das Bhatiar v. 
Jogendra Nats Mitra (10)] and is not bound 
to deliver up possession to the plaintiff till 
he has been redeemed by the latter on tha 
footing of the mortgage.deoree. This view 
is supported by the desisions in Har Pershad 
Ілі v, Dalmardan Singh (11), Protap Chandra 
Mandal v, Ishan Ohandra Ohowdhury (12) and 
Hebatt Mohan Das vw. Nadiabsshi De (18). 
The вавев of Grish Ohunier Mondul у Iswar 
Ohunder Rai (1) and Habibullah v. Jugdeo 
Singh (2) may perhaps be diffisenlt to reson- 
sile with those just mentioned, but their 
eorrestness is open to doubt, 


The plaintiff respondent has at this stage 
offered to redeem the defendant ; but for this, 
we would have dirested that the deeree should 


deolare his right to redeem and disallow his 


glaim for recovery of possession. 

The result is that this appeal is allowed, 
the deeree made by Mr. Justise Wamlsley 
set aside, and the oase remitted to the Dis- 
triot Judge so that a deoree may be made in 


favour of the plaintiff as if this were framed - 


asa suit for redemption. An. aecount will 
be taken by tha Distriet Judge of the amount 
due on the mortgage deoree, inoluding interest 
thereon up to the date when the mortgagee 
purchaser was plased in possession by the 
Oourt, The interest due thereafter will be 
set off againat the profits reaeived from the 
land by the mortgagee purchaser, [Ganga 
Das Bhattar v. Jogendra Nath Mitra (10)]. 
The plaintiff must pay the sontesting defend- 
ants their costs in all the Oourta, 


(6) 21 C. 70; 20 І, А. 165; 16 Ind, Jur. 586; 6 Sar 
Р. C. J. 366; 10 Ind. Dec. (x. 8.) 679. 

(7) 6 Ind, Cas. 161; 37 О, 239; 14 C. W. М, 214; 
11 ©. І. J. 166; 3 Bur. L. T. 27; 12 Bom, L, B. 284 


. 20 M. L, J, 158; 87 I. A. 19 (P. O.). 


(8) 30 C. 599; 7 О. W. М. 766 (F. B.). 

(8) 9 Ind. Oas. 518; 21 М.І, J. 218; 9 M. 1, T, 
431; (1911) 1 M, W. N. 165, 

(10) & 0.1, J. 816; 11 О. W. N, 408, 

(11) 32 0. 891; 9 0. W. N. 728; 1 C. 1, J, 871, 

(12) 4 О. W. М. 266. 

(13) 4ilnd, Сав, 52!; 22 0. W, М, 643; 28 0, L 
J, 2 , 


whieh . 


DU 
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will be added to the sum due under the 
mortgage-deores, If the aggregate sum во 
ealeulated is deposited by the plaintiff in 
Court to the eredit of the contesting defend. 
ante, within six months from the date when 
the deeree is drawn up by the District Judge 
pursuant to this judgment, the plaintiff will 
resover possession upon redemption. If the 
plaintiff fails to make the deposit as direst- 
ed, the suit will stand dismissed with aosta 
in all the Courts, 


FLETCHER, J.— 1 agree. 


~a 


Appeal allowed. 


ALLAHABAD HiGH COURT, 
O1vit Revision No, 47 or 1920, 
Deoember 7, 1920, 

Present :—Mr. Justice Ry ves. 

M. AJODHIA PRASAD- PETITIONER 
versus 
Ohoubey RAM NARAIN AND ANOTRER-— 
Opposite Parties, 

Civil Procedure Code (Act V of 1903), O. XLI, 
v, 25—Issue remitted with direction to record evidence 
of parties—Evidence of one party recorded without 
date being cammumicated to other party—Ex parte 
proceedings—Restoration—Court, whether empowered 
to restore case and record jurther evidence, 


A Court to which an issue has been remitted 
under Order XLI, rule 25, of the Civil Procedure 
Oode, for submitting a finding thereon after re. 
cording such evidence as may be produced by the 
parties is bound to give an opportunity to both 
parties to produce their evidence. ‘Therefore, it fails 
to comply with the direction of the Appellate Court 
if it records the evidence of one party and gives 
its finding without communicating io the 
other party the date of recording guch evidence 
and if the other party applies for the restoration 
of the case and an opportunity to produce ita evi- 
dence the Court is not functus officio and is em- 
powered to restore the case and take further 
evidence, [p. 448, col. 1,] 
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Civil revision from an order of Munsif, 
Allahabad, dated the 25th April 1920, 

Mr. Panna Lal, for the Petitioner. 

Mr, Peary Lal Banerji, for the Opposite 
Parties. 

JUDGMENT,—This applieation in eivil 
revision arises out of the following cireum- 
stances. Ajodhia Prasad brought a воі 
against Choubey Ram Narain and others in 
the Court of the Munsif of Allahabad. The 
learned Munsif decreed the suit. Choubey 
Ram Narain and the other defendants appeal- 
ed to the learned District Judge, who aame 
to the eonelusion that he could not deside 
the appeal without a definite finding being 
arrived at by the learned Munsif on three 
parlieular issuoe, He framed these issues 
and sent them down to the learned Мила 
with the following дігвоііоце: — 1 remit tha 
following issues to the lower Court and 
direst it to deside them after taking such fur. 
ther evidence as may be produeed by the par- 
ties, either dosumentary or oral,” The learned 
Munsif, on receipt of this order, fixed the 10th 
of Mareh 1920 for the parties to produce 
their evidense on the remanded issues, On 
that date the plaintiff appeared but the 
defendants were absent, The Court resorded 
the evidence produced on behalf of the 
plaintiff and wrote its desision on the issues 
on that evidence on the same date, On the 


*: Ith of Maroh one of the defendants appeared 


and preeented an application to the Court, in 
whieh he stated that the date fixed for the 
taking of evidence had not been eommuni. 
cated to him and that he was unaware of it 
until told by his Pleader that the ease had 
been decided ex parte the day before. The 
learned Munsif on this issued notice to the 
plaintiff and, after hearing him and the de. 
fendants, was satisfied that аз a matter of 
faot tha date fixed for the taking of the 
evidence had not been oommunieated to the 
defendanta and that they were ignorant of it 
and thatit wea for this reason that they had 
поё produced their evidence. He according. 
ly passed an order restoring the hearing and 
fixed a new date for the parties to ргойпав 
their evidenes, He advised the Appellate 
Court of what be had done. Itis thia order 
of the learned Munsif restoring the саве and 
giving an opportunity lo the defendants to 
produce their evidence that is impugned in 
thia revision. It ia said that once he had 
given & desision on the remanded issues, he 
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was functus oficio and that there is no 
provision in the Code whish would enable 
him totake.further evidence in the matter. 
Iam unable to agree. The learned Рівёгівё 
Judge, when he remanded the issues to the 
Gourt below, desired в decision on those iseues 
after the evidenee of both parties had been 
resorded. It was the duty of the learned 
Munsif to give an opportunity to both parties 
to ргойпое their evidence. The learned 
Munsif was satisfied that the defendants had 
not been given an opportunity to produse 
their evidence, beoause the date fixed for the 
predustion of such evidence had not been 
eommunieated to them. Не, therefore, had 
failed to carry out the directions of the 
Appellate Court. The order of the Appellate 
Court is one under Order XLI, rule 25. That 
rule directs that when the issues have been 
referred to the'Court whose decree is under 
appeal, such Court shall proceed to try suah 
issues and shall return the evidenca to the 
Appellate Court together with his finding 
thereon and the reasons therefor, The 
First Court, it seems to me, sould not 
have somplied with the provision of this 
rule without taking ihe evidence for the 
defendants, For these reasons I see no reason 
to interfere in revision, 1 rejest the applica- 
tion with sosts. 
Application rejected, 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DkcaxE No. 944 or 
1919, 

August 20, 1920. 

Fresent :— Mr. Justise Walmsley and 
Mr. Justise Greaves, 
RAKSHAB MANDAL AND ANOTBER — 
PLAINTIFFE— APPELLANTS 

$ versus 
Srimati TARANGINI DEYI Амр ОТНЕВВ 
— Di RENDANTS— RESPONDENTA. 
` Bwidence Act (I of 1872), s. 44—-Grant—Fraud— 
Gollusion—Jurisdiction of Court other than that 
issuing grant to deal with question of fraud—Right 
~ Procedure. 


Having regard to the wide terms of section 44 of 
the Evidence Act it cannot be said that itis not 
open to a Oourt, other than the Court from which a 
grant. of Administration has issued, in 
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cases of fraud or collusion, to deal with the matter 
and decide whether the grant was obtained by 
fraud or collusion. But in such cases where it is 
open to the party alleging fraud or collusion to 
apply to the Court from which the grant issued 
the better course would be to stay the suit, filed on the 
basis of the Letters of Administration, to: enablé an 
application to be made to the proper Court to 
revoke thefgrant. Гр, 450, col. !.] 


Appeal against the decree of the First Ad. 
ditional District Judge, Midnapur, dated 
the 25th of January 1919,  reveraing 
that of the Muosif, Ghatal, dated the 
27th of April 1917. . 


Babus Monmatha Nath Roy and Monindra 
Nath Roy, for tbe Appellants, 


Babus D. №, Ohackerbutty, Amarendra Nath 
Pose, Jyctt Nath Ghose, and Bion Kumar 
Mukheriee, for the Respondents. 


JUDGMENT, 

Greaves, J.— This ia an appeal by the 
plaintiffa under the following siraumstanses, 
They.aued for khas possecsion of oertain lands 
and to establish their title throvgh one 
Bamamoyi, who took a lease of these lands 
in 1908; she died in July 1913, her husband 
Thakurdas pre-deaeased her as also her son 
Sashi, who left him surviving his widow 
Sarods, defendant No. 2, an infant; Thakur- 
das had а eonsin Arun, who survived him, 
and two rephews, the sons of a deceased 


‘‘sousin Madhusudan, who are the appellants, 
--On the 7th April 1915 the father of Saroda, 


as her guardian, purported to sell to the first 
defendant the lands in. suit, On the 9th 
June 1915 the plaintiffs obtained Letters of 
Administration to Bamamoyi’s estate from 
the Hooghly Court and as snob administra- 
tors commenced the present snuit,- The 
Munsif decreed the suit with costs and 
awarded Rs. 5 as wasilat against the first 
defendant. The Additional Distriot. Judge. 
allowed the appeal and set aside the decree 
of the Munsif, holding that the grant, of 
Letters of Administration had bean fraudulent- 
ly ob:ained, inferring that as по speoial oita-: 
tion was issned to Arun, his existense was. 
concealed from the Court which issued the 
grant, Two points are urged in second appeal: 
(1) that until the grant is revoked in the 
Probate Court whioh issued the grant, the 
title of the plaintiffs as Bamamoyi'a repre- 
sentatives stands; (2) that on the fasts as 
stated by the Distriot Judge, fraud oannot be 
inferred. ) 
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. I should have myself baan inolinel to 
‘think apart from authority that onse a grant 
of Letters of Admini&tration has bsen' made, 
this sannot be questioned exsapt in the-Court 
whieh made the grant, but the respondents 
rely on sestion 44 of the Hvidensa Aet and 
on some observations of Markby, J., in 

Komollochurn Dutt v, Nilruttun Mundle (1). 
Sestion 44 provides that any judgment, 
order or deeree whieh is relevant under ses. 
tions 40,41 or 42 may be shown by any 
party to a suit or other proceeding to have 
been obtained by fraud, and seotion 41 ia- 
oludes a final judgment, order or desres of в 
eompetent Court in the exeroise of Probate 
Jurisdistion and Markby, Jd., states at page 
362 of the report sited abové that the grant 
of Probate is the-desree of a Oourt whioh no 
other Court san set aside exoept fcr fraud 
or want of jurisdiction. These remarks were 
not nesessary for the purpose ‘of his deoi- 
sion, as he states that frand was not alleged 
in-the oase, At page 363 he sets oat ihe 
eonfueion that would arise if, after Probate is 
granted, the validity ‘of a "Will eould be 
, düéstioned ` in a oivil suit and, auotes-. -80me 
' "Opposite remarks in a deoieión of the Allaha- 
“bad Court in Марло v. Williams (2), whigh 
seem to me equally applicable whether a 
V grant T ig attacked onthe’ ground. of fraud or 
“on Bfoünds in whidsh fraud is not an element, 
Tho ‘appellants referred us ‘to Ambica 
. Ohurn Das v. Kala Chandra Das. (8) ‘and to 
-passage in the judgment at page 424, whieh 
‘is as follows: "-And we do not understand 
. how sugh a defense as -was "raised in the 
. written. ‘statement, namely, that the plaint. 
~ iff was not the adoptive son of Nobin,. and 
„that the Letters -of Administration were 
" obtained by misrepresentation of the true 
faota, sould, ‘be .guacessfully made во long as 
‘the Letters were not revoked by s.competent 
: Oourt,”-but I do not think that that passage 
' desides the point, as in another passage in 
the judgment it is stated that no question 
-of frand or sollusion, such as is contemplated 
- by seetion 44 of the Eividense Aot and whioh 
might entitle the defendant to go into evi- 
dence for the purpose of proving such fraud 


t4 


(1) 40. 260; 4.0, L. Б. 175; 2 Shome І, R. 126; 
2 Ind, Deo, (м. s.) 228, 

2) 2 N. W. P. Н. C. В. 268 at p. 274. 

(8) 10 O.1W.!N.1422, 
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` or eollusion in eonnedtion with the Lettera of 


Administration, was raised in the defense. 

It ‘may be usafol, not forgotting the difər- 
‘ent considerations raised by, sestion 44 
‘of ‘the Evidences Ast, to refer: to the Haglish 
rulings on the subject.’ Ia Aller v. ИЙ’ Pherson 
(4) (desided in 1847 atatime whea grants 
‘jasned from the Haslesiastiesl Couvis) the 
'House of Lords held by a majority that 
where а grant of . Probate had issued from 
the Prerogative Court, the Court of Chanssry 
had no jariadivtion to devida that a водіїв 
_ had been obtained by fraud. In Meluish v. 
Milton (5) Probate of a Will was granted to 
‘the exeentrix'by the Court of Probate and 
‘the heir.at law and sole next of kin of the 
testator Sled a bill in equity to have the 
exeoutrix deslared а trustee for him on the 
ground of fraudulent sonsealment by the 
“exeoutrix from the Probate Oourt of the fast 
that she was not- the lawful wife of the 
"testator. The-Oourt of Appsal held that 
tha Court of Chanesery had: no jurisdiction 
` to entertain the ease which was within the 
exolusive jurisdiction -of the Court of 
` Probate, and followed Allen v. M'Pherron (4), 
“In Ivory, In re, Hankin v, Turner (0) Latters of 
- Administration had been granted to the dee 
fendant out of the Probate Division as the 
natural and lawful brother of the half-blood 
of the intestite and the plaintiff sued in 
the Chancery Division for administration of 
the estate, alleging that the- defendant was 
illegitimate and that he was next of kin (Lush, 
.J., held) and that as long as the Letters of Аа. 
remained in foree, they were 
exolusive evidense that tbe defendant was one 
of the next of kin and that the plaintiff's pro- 
per aouree of procedura was to apply in the 
Probate Division tg have them reaalled. He 
“Tt he, (the defendant) was not the 
next of kin, the Probate ‘Division haa been 


. deseived and the application must be made 


to that Court to revoke its grant. It oan 
only grant administration to the next of kin, 


_and if the party applying is not the next of 


kin, the Court has no power to grant it to 
him ; although, so long as the Letters remain, 
they are binding upon thie and every other 


(4) (1847) 1 H. L. C. 191; 11 Jur, 785; 73, B, В, 80; 
9 ER. 721. 

(8) A m D; 27; 45 L. J. Oh. 836; 35 L. T, 
'82; -24 W. В. 

IK (1878) 0 Ch. D. 972; 3)L. T. GU; 97 W, 
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Court, I donot think that thatis now in 
issue, Ido not say that it is not competent 
for this Court to try the matter sinee the 
Judieature Aot, but the Probate Division is 
sortainly the proper Division in whioh to try 
it. 

In another ease, however, Priesiman v. 
Thomas (7), Cotton, L. J., states at page 214, 

"although the Ohaneery Division has no 
jurisdietion to revoke the Probate of the 
Will, it had full jurisdiction to decide that it 
was a forgery.” 

The sonelusion I have some to on the 
first point raised in this appeal is that 
having regard to the wide terms of seetion 
44 of the Evidense Ast, it is not possible 
to say that 16 is not open to a Court, other 
than the Court from whieh a grant has issued, 
in eases of fraud or sollusion to deal with 
the matter and deside whether the grant has 
been obtained by fraud or collusion. I think, 
however, that in such oases, and where it is 
open to the party alleging fraud to apply to 
the Court from whioh the grant issued, that 
the better eourse would be to stay the suit to 
enable an application to be made to revoke 
the grant. It is manifestly inconvenient that 
a Oourt, which has no jurisdiction to recall or 
revoke the grant, shonld deal with the matter 
when it ean be dealt with ina Oourt whieh 
is both sompetent to prononnse on the frand 
and, if nesessary, revoke the grant. 


But I think that this appeal must sueseed 
on the seeond ground, The jurisdiation of a 
Court (other than the Court from whieh the 
grant issued) to pronounee on the validity 
of the grant only arises in eases of fraud and 
collusion and on the faots here stated by the 
learned Distriet Judge, I think that no sueh 
ease ів made out, With regard to the sonten- 
tion of the respondent that the Distriat Judge 
has found that the defendant No, 1 has been 
resognised by the landlord and is not a 
trespasser, I think that the finding is erroneous 
and is based’ on a miseonseption of the 
Munsif's judgment, and that the Munsif was 
right in finding that he was а tróspaswer and 
that he acquired no title by obtaining a 
kobala from & person who had no title and 
thereby dispossessing the plaintiffs, 

In the result the appeal sueseeds-and the 
judgment and deeree of the Munsif will be 


(7) (1884) 9 P. D, 210; 58 I, J, Р, 109; 01 LT, 
B43; 92 YA Ry 842, 
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restored and the plaintiffs will be entitled to 
their eosts in all Courts. 


WALMSLEY, J —lI agree. 


Appeal allowed, 


ALLAHABAD HIGH COURT. 
First Arrear reom Osper No. 72 or 1920, 
February 9, 1921. 
Present:;—Mr, Justioe Walsh 
and Mr, Justice Ryves. 
Tur PEOPLES INDUSTRIAL BA NK, 
Lo, їн LIQUIDATION—Apprioant 
versus 

B. JALPA PRASAD—Oprostte Равтт, 

Company— Forfeiture of shares without notice, effect 


of —Resolution cancelling shares and refunding money, 
validity of, 


Where the Articles of Association of a Company 
provide that before the Company can work а 
forfeiture it has to issue a notice in writing to the 
person whose shares it proposes tq forfeit, the 
Company cannot make a member liable for forfeiture 
otherwise than in accordance with the provisions 
of the Articles to which he has subscribed. 
Lp. 461, col. 2,] 

In the absence of a special power of cancellation 
or forfeituxe of shares, the Directors of a Com. 
pany have no power to release share-holders or to 
cancel shares, [p. 452, col. 1.] 

A. resolution passed by a Company authorising 
the money of those; share-holders who Һай nob 
paid their allotment money, and are not willing 
to remain as members, to be returned, is ultra. 
vires, and cannot operato to relieve such mharee 
olay of their liability as contributories, [p. 452, 
col. 2, 


: First appeal from an order of tho Distriet 


op Allahabad, dated the 6th Bobenaty 
1920, 


Mr, A, Sanyal, for the Appellants” 
Messre, Vishun Nath and Bent Bahadur, fov 
the Respondent, 


JUDGMENT,—These are twa appeals by 
the liquidator against the order of the 
Distriet Judge removing the names. of ‘twa 
respondents from the list of sontributories 

uo 
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in the Peoples Industrial Bank in liquida- 
tion. First Appeal from Order No. 72 relates 
to one Jalpa Prasad and First Appeal from 
Order No. 73 relates to one Partap Narain. 
There is no great differense between the 
two oases exospt that Partap Narain is 
shown to have received dividends. Jalpa 
Prasad applied for one share of Hs. 100 and 
paid Rs, 5 on applioation in 1911. He was 
allotted thashare in June 1911, А resolu- 
tion of forfeiture was passed against him 
in August 1918. The Company went into 
‘liquidation in February 1914. Rs. 93 ві 
remains uopaid, The only question is whether 
he is bound to sontribute this sum to the 
assets of the Company. 

In the other case Partap Narain, а Pleader 
of Jauvpur, applied for six shares, whieh 
were allotted to him in November 1910. 
He ressived dividenda in September 1910 
and August 1911, as it appears by the 
oounterfoil dividend warrants, but from а 
letter of his, dated the 15th August 1911, 
italso appears that he was anxious to get 
rid of his ahares and requested the Com- 
pany to sell them for him. No Bale in 
fast took plaee, but aseording to the entries 
in the Company's books i$ would appear that 
his money was returned to him in September 
1911 aud that his shares were forfeited by 
a resolution in 1918, . 

It should be observed with regacd.to these 
and other similar oases that where persons 
are disputing their liability in the winding 
up of a Company, matters whioh they pro- 
bably do not understand, it is clearly their 
business to go into the box and to give 
their evidence on oath, if they expect the 
Court to pay any attention to their sase, 
In these two eases bath the applicants 
were duly registered share-holders and were 
by law members of the Company. In the 
ease of Partap Narain be has actually re- 
‘seived dividends, His letter is before ua 
in his own handwriting asking the Com- 
pany to sell his shares for him, Мг, Harbans 
Sahai says, probably rightly, that the 
majority of these people know little or 
nothing about the management or the law 
relating to Limited Companies, The Courts 
which bave to deal with these matters in 
winding up are neoessarily placed at a great 
disadvantage, as is also the liquidator ina 
Company like this, whore the prinsipal 
person concerned has eommitted suicide 
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and the Polise have removed most of tha 
relevant dosuments, The liquidator is very 
mush like a man hunting in the dark 
for something whioh is not there, and he 
ean only rely on sush seraps ог second- 
hand information or бору dosumenta 88 
happen to have been ressued from the 
wreck, Under these siraumstanoes the onus 
is alearly upon the applisant, who seeks 
relief, at least to go into the box and, if 
he cannot give definite evidense, to submit 
himself at any rate to eross- examination 
by the liquidator and by the Oourt to 
enable the real facta: to bs ascertained. 
In one ease we adjourned the matter to 
enable the applicant to appear before us 
to give evidenee in this Court. As far аз 
Iam coneerned, Iam поё дівровей to streteh 
our powers to assist persons who will not 
take the trouble to help themselves in the 
frat Court. The Court below has held 
both these persons free from liability as 
sontributories, on the strange ground that 
they are past members and had become 
past members more than a year before thy 


liquidation. It has also held that they 
are free from liability under section бі of 
the old Ast. There is not в sorap of 


evidence of ару sort to support that view. 
The sase appears to have been altogether 
misoonseived, Ап attempt was made by tha 
liquidator to set up & forfeiture, That has 
wholly broken down beaause under Artisle 
34 of the Artioles of Assosiation, before 
the Company ean work a forfeiture ‘it has 
to issue a notice in writing to the person 
whose shares ib proposes to forfeit and 
has to somply with eertein sonditions. 1t 
haa eonstantly been pointed out that the 
Artisles of Association are merely tha 
terms of the contrast under which a member 
holds his share, and whish he ів supposed 
to know and to have agreed to, and the 
Company oannot obviously make а member 
liable for forfeiture otherwise than in авдогд- 
ance with the provisions of the Articles to 
whieh he has subseribed. There is no evidence 
in either of these oasea that any such notica 
was issued, nor is there anything from 


whish any reasonable person oan draw . 
the inference that it was issued. By & 
sareful method of reasoning the Oourt 


below has arrived at the eonolusion that 
as the Company attempted to forfeit tke 
shares of these share-holders and failed 
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‘they, therefore, ecased to become members. 
"This view ів slearly nntenable, if the for- 
feiture were worked aeaording to the pro- 
visions in the Artieles and became effeotive, 
‘very serious liabilities ensue under the 
Artieles to the share-holders whore shares 
Bre so forfeited, but as we have said, it 
bas not taken plase in either of these in- 
stanees, but if ihe attempt to forfeit fails 
matters remain as they were, There being 
no valid forfeiture, the status quo amie 
eontinues and а share-holder is stilla share- 
‘bolder whose shares have not been for- 
feited. | 


It is also suggested that’ there had been 
Some esnnsellation. Inthe first plaoe, noth- 

, ing is to be found in the Artioles of 
Assosiation authorising the  Direetors to 
eanoel any shares at all. Forfeiture is not 
eanoellation, although loose Janguage may 
result in a person so deseribing it воо 
quially, but exeept by virtue of a special 
power of forfeiture or cancellation Direstors 
.have ro power to release the ebare holders; 
‘and to enable them to earoel shares there 
ought to be есте provisions in the Artielen 
eorrespording to Artisle 34 which provides 
for forfeiture. There are no doubt exeeptions 
' to the rule that shares eannot be releared 
. or eareelled without speoial power in the 
‚ АтітеЈев. We merely mention that сог 
attention was quite properly drawn to-the 
, deajsion ju ike Okanoery Ccurt of Appeal 
in Norwich | rowident Insurance Scciety, [n ve, 
, Bath's case (1). There tte Judge in wind. 
ing ор kad deslired to recognise an attempt 

, whieb had been mede by the Company to 
.senneel shares, cr tbe &mount of future 
, liability urdcr shares, es part of a ecm- 
. promise in litigation, but the Court of 
Appeal keld that a Compary had the 
‚ваше gereral power in comprowising в auit 
‚ог elaim, as an individual would have; bat 
.ihat ове is very different to the care 
.Suggested before us. Here а share hclder, 
 heving по legal claim cr pretense to any 
legal olaim against the Compary, which is 
_after all crly the general body of membere, 
enters into an arrangement with the general 
body cf members that the Direotors shall 
voluntarily eurrendcr bis share, cr in other 
_words make bim a present of part of tke 


- (1) (1878) 8 Ch, D. 384; 47 L. J, Ch 601; 38 1.1. 
-907; 26 W., В, 441, К 


capital of the Company. In the ease in the 
Charoery, Court of Appeal в Life Insurance 
Company, which had in part done some 
.fie Lusiness and issued shares in respeot 
cf it, was threatened with litigation by 
ghare.holders who objected, the result of, 
whioh might have been to ruin the busi-*~ 
ness of the Company or eeriously to injure 
its reputation, They bad been advised by 
high authority that what they were doing 
eonld not be defended, and in the interest 
of. the ereditors as well as of the whole 
bcdy of members they sompromised the claim, 
whioh {Беу knew they sould not defend 
and ibe publicity of which might ruin 
their business, and the Court of Appeal 
beld that in such a eompromire the Direstora 
might reasonably cancel ebares in the 
interest of the whole body. The resolution 
їп {Мв esse is remarkable to say the least. 
А+ a general meeting of sbare-holders in 
September 1969, resolution No. 5 was oheer- 
fully paseed authorising the money of 
"(there sbare-belders who had not paid their 
allotmert mcrey and were nob willing to 
remain as members to be returned. Sush 
a resolution, whatever ihe Artisles of Arso- 
eiaiion might be, is olearly ultra vires. No 
Article cf Assosiation could possibly authorise 
sneh а prosedure., It js a fundamental 
breaoh cf the memorardum of agnosiation, 
kee»nte it ів irecnaistert with the eonduof of 
a Ccwpary’s business as а bank, which thia 
Company had been formed by law to oarry 
on. No Ccmpany, however unanimona, sould 
possibly return Ив capital ог any portion 
of it io tbe shere-holders ару more than it 
oan purchase the skares of its share holders, 
‘Obviously sush an arrargement, independ- 
ently cf a winding up, by & Company nof 
wholly sclvent would be fraud upon the 
crediters and the depcsitcre. It appears that 
in ibe case of Partap Narain the money was 
_aatually returned to him, as be bas relied upon 
that fact as constituting him a past member. 
We think we are entitled to take notice of 
ijt as an acmitted faot and to amend the 
application to ore eallirg upon him to psy 
.not Ев, 475, but Re. 560, He is undoubtedly 
. liable to refund the Re. 25. If he does not, 
there ів no question but tbat the pereon who 
paid it to him is alto liable to refund it. 
There ig ro doubt that became within the 
. eBlegcry contemplated by the resolution No. 
„5, ab being a ptrton who ig uot willing to 
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remain а member of the Company, besause 
we have his letter asking the Company to 
soll his shares, But this will not do; there 
are many people who are ооб willing to 
remain share holders after they have had 
some experience of a Company’a affaira; but as 
has often been pointed out, they heve had the 
advantage of investing their money with the 
possibility of a satisfastory return without 
any risk beyond the actual amount of their 
share money, their liability being limited by 
the amount of share, with the benefit of 
besoming partners in a going consern and 
sharing to an unlimited amount in the 
profits to the extent of their holding, if pro- 
fits are made. We have no alternative but 
to direst that in both oases the appeals be 
allowed. In First Appeal from Order 
No. 72 Jalpa Prasad muet be entered on the 
list of eontributories for а sum of Rs, 95 
with oats here and below, and in First Appeal 
from Order No. 73 Partap Narain must be 
entered on tke list of sontributories for a sum 
of Ra, 500 with sosts here and below, 


Agpeal decreed, 


CALCUTTA HIGH COURT, 
Appeal FROM ArPizLLATE Decare No, 66 
cr 1918, 

July 15, 1920. 

Present; — Sir Asutosh Moakerjee, KT., 
Asting Chief Justiea, and Justice Sir Ernest 
Fletober, Kr. 

DURGA PRIYA CHOUDHURY—Puatativs 

—-APPELLART 
VETEUB 
HAZRA GAIN AND OTHERE— Ок FZNDANTE— 
RESPONDENTS, 
Landlord and Tenant—Additional rent on ground of 


occupation of more land than assessed, how to be 
determined. 


In determining whether a landlord is entitled to 
rent onan enhanced rate on the ground that the 
tenant isin occupation of more land than that for 
which he has hitherto paid rent, the Court will first 
consider whether since the date of the last assess. 
ment of rent, land has been added to the holding 
by encroachment, accretion or in like manner. If 
this is answered in the negative, it will consider 
whether the rent was assessed at a consolidated 
sum for the entire tract in the possession of the 
tenant, whatever its area might turn out to бе; or 
whether the rent was assessed on an area fixed by 
estimate or determined by measurement, If the rent 
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was not fixed, a3 a consolidated sum, the claim for 
additional rent, will succeed, [p. 454, cols. 1 & 2.] 

Appeal against a desrea of the Distriat 
Judge, 24-Pargannabs, dated the Ist of 
Ostober 1917, modifying that of the 
Mansif, Additional Gourt at Basirhat, dated 
the 16th of July 1916. 


Babas Dwarka Nath Ohakrabarty and 
Hiralal Ohakrabarty, for the Appel. 
lant. ` 


Babu Ram Ohandra Majumdar, for the Бәз. 
pondent. 
JUDGMENT. 

Аста. О J.—This is an 

plaintiff in a suit for 
arrears of rent at an enhaneed rate, 
on the ground that the tenants are 
in oosupation of more lands than those for 
whieh they have hitherto paid rent, The 
ease for the plaintiff is that the rent at 
whioh the tenants hold was assessed on an 
area of 27 bighas 5 соНаг and 8 chtttacks 
"whereas the area now in their ossupation 
is 87 brighas 19, coitas and 8 chétiacks, The 
plaintiff aesordingly prays that rent may 
“be assessed on the excess land and a 
dearee made on that footing. The tenants 
deny that they bold any land for whiah 
additional rert ean be assessed, and they 
sontend that they sre not liable to pay 
rent for more than 27 bighos 5 cottas and 
8 chtltacks, On these pleadings, the Court 
of first instanse eame to the sonelusion that 
the plaintiff waa entitled to additional rent 
for additional lande, Upon appeal, that 
judgment has been set aside by the Distriet 
Judge. In our opinion the dearee made by the 
Distriot Judge вапгоё be supported, as 
the reasons assigned by him in support 
of his sonsluaion are erroneous in 
law. 

The Distriot Judge has held that it ia 
necessary for the plaintiff to prove the area 
of the holding at the time of the inception 
of the tenanoy, and that as there is по 
evidence to prove the initial ares, the 
plaintiff is not entitled to additional rert 


MOooxe-Jer, 
appeal by the 


for excess land. "This view ig olearly 
erroneous. Inarder to determine whether 
the landlord is entitled to additiona} 


rent, the question whish has to be solved 
is, whether the tenant is in ooonpation of 
land on whioh rent bas not been as-essed 
and for whieh he is bound to pay rent, 
The determination of this question may 
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depend upon the sonsideration of a variety 
of circumaiances. The terart may tke 
liable to pay additional rent, becauce since 
ike cate of the last assessment, he may 
have cneroached on adjoining waste, or 
{акеп possession of acoreted lard. If he 
is in possession of euch land, he is undoubt- 
edJy liable to have rent assessed thereon, 
On theotber hand, if he has not eroroashed 
upon the adjoining waste of his landlord 
or if no land has acereted to his holdicg, 
and if he is still in oeeupation of the 
holding whieh be held when rent was 
last assessed, he may be liable to pay 
additional rent if it is proved that rent 
was not assessed st a ecnsolidated sum 
upon the entire area then in bis possession 
but upon an assumed area cr upon an area de- 
termined by measurement asthe area in his 
possession, In support of this view, reference 
may be made to the oases of Rajkumar 
Pratap Sahay v. Ham Lal Singh (1), Lakhi 
Narain Sarangi | Srinibas Sarangi] v. Sri Ram 
Ohandra Ehunya (2), Akbar Ali Mian v. 
Musammat Hira Bibi (3), Lachmi Prosad v. Jag- 
mohan Lal (4) and Uma Singh v. Rat Tarini 
Prosud Bahadur (5). 

Now, in the eate before us, a question 
Las been raiced, whether there ўва ог was 
not а measurement at tbe ircepticn of the 
tenancy, Clearly this єгапру is not ne. 
eersery for ihe determination of the oere. 
jt is enfficient fcr ike plaintiff to establish 
that sinse the srealtion cf the  tenansy, 
rent kas been asseered, that when rent 
was last assessed, the assessment was on 
jhe besis cf а certain area ard that tle 
Gefendants are in posseceicn of Jard cn 
which ro rert was assessed at the time. 
The Distrist Judge has stated tlat beyord 
ihe oral statement made by ore of the 
plaintiff's witnesses there is по evíderee 
whatever on the record to show that the 
area was arrived at by  aetual meacure- 
ment. But, tesides this oral evidence, we 
have a jamabandi ofthe year 1859 whieh 
contains the followirg statement: ‘the tenant 
(the predeceseor-in-intereet of the present 


(1) 5 С.Р, J. 688, 
2 n Ind, Cas. 212; 140, L. J. 146; 16 0, W, 


ur 16 Ind. Сав, 832; 16 C. L. J. 182, 
(4) 22 Ind. Cas, 594; 18 C. D. J. 633. 
(5) 25 Ind. Cas. 682; 19 C, L. J, 461, 
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defendant) holds in Mouza Khaa Belballi 
on his own aseount in one plot Bharati 
land measuring 24 bighas 5 cottus aosording 
to the Rashiof 90 eubits, whieh i is acoording 
to the standard measurement, 27  bighas 
5 cottas and 8 chitíacks," and that this land was 
assessed with rent at the rate of 10 annas, 
making the total rent payable Rs 17-2 10. 
Prima facie, this entry in the jamaband? shows 
that there was а measurement at the time 
with a standard of 90 oubite, and that rent 
was assessed at the rate of 10 annas. This 
entry in а paper prepared by the landlord ів, 
no doubt, nof binding upon the tenant, 
beoanse he was nota party thereto, but it 
is admissible in evidenae as a reeord, kept 
by the landlord, of the lands held by various 
tenants under him. If this doaument is 
Bhownto have been kept in the regular 
вопгва of business, it is admissible in evidence. 
The Distriet Judge has found that this 
dosument is genuine. We take it, therefore, 
that this implies that the dosument was 
made ab the time when ib purports to have 
been made, that is, in the year 1859. There 
is no forse in the sontention of the respond- 
ent that when the District Judge held that 
the dosument was genuine, he did not 
intend to hold that this was a resord of 
eontemporaneous transaetions, and that the 
document might have been manufactured 
subsequently for the purposes of this litiga- 
tion, We are of opinion that this sould 
never have been intended by the District 
Judge. There is thus no essapo from the 
oonolusion that the question in sontroversy 
has not been approashed from the various 
points which we have indicated and that 
the oase requires reconsideration. The Dis- 
triot Judge will first consider whether since 
the date of the last assessment of rent, land 
has been added to the holding by enoroash. 
ment, asoretion or in like manner. lf this 
is answered in the negative, he will oonsider 
whether the rent was assessed at а aonsoli. 
dated aum for the entire trast in the posses- · 
sion of the tenant, whatever its area might 
turn out to be, or whether the rent was asses- 
sed on.an area fixed by estimate or determin- 
ed by measurement. If the rent was not 
fixed as a consolidated sum, the plaintiff is 
entitled to addibioral rent. 

The result is that this appeal is allowed, 
the deeree of the District Judge cet aside, 
and the ogse remanded to him to be re-heard 


" 
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inthe light of the observations we have 
made, Costs will abide the result, 
FLETCARR, J,—! agree. 
Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM Ortara Dzoskk No. 44 oF 
1918. 

April 2, 1921, 

Present :—Mr, Justíss Das and 
Mr, Justioo Ross, 

Sayed ISMAIL ALI KHAN AND OTHERS— 
Derexpants lar PARTY—À PPERLLANTS 
versus 
Musammat HAMIDI ВЕФА М AND oragrs— 


PrarNTIFFS — RESPONDENTS, 
Muhammadan | Law—Wakf—Object of  wakt— 
Residue of income after payment of empenses given 
io setilor—Validity o] wakf, necessary essential of— 
Mutwalli, remuneration  of-—Duty of Court—Wit- 
nesses, credibility of, test for determining—Trans- 
action, assumption as to reality of—Burden of proof. ` 


A Muhammadan lady created a wakf, and by a 


wakfnamaz dedicated her property with the object 
of making permanent provision for the celebration 
of the Moharram and the ceremonies in connection 


‘thereto, and named herself as the frst mutwalli, 


The wak{nama provided, inter alia, that the income 
of the dedicated properties should be devoted to 
the ceremonies; to meeting the necessary expenses 
for the due management of the properties; to pay- 
ing the salaries of the employees, and that what. 
ever was left would belong to the mutwalli : 

Held, (1) that в valid wakf was created, and that it 
could not be attacked on the ground that the object 
of the endowment was vague, and so could nob be 
carried into effect ; [р. 463, col, 2,] 

(2) that the mere fact that the wakfnama did not 
fix the remuneration of the mutwalli as a definite 
sum did not invalidate the wakf, [ p. 468, col: 1.] 

It is essential to the validity of a wakf that the 
settlor should completely divest himself of his pro- 
prietary interest in the properties endowed, but the 
fact that he provides for the residue to come to 
him after every expense necessary for the mainten. 
ance of the trust has been incurréd, does not 
suggest that he retains a proprietary interest in the 
properties dedicated. [p. 452, col, 2.] 

Whenever the question of the remuneration of the 
mutwalli of a wakf ів raised, the Court ought to see 
whether the provisions of the wakfnama enable the 
mutwalli, without committing breach of trust, to 
take anything he likes out of the wakf properties 
If they do--as, for instance, where the wakfnama 
allows the mutwalli to appropriate in the first 
instance whatever he likes for hig remuneration 
and directs the trust to be carried into execution 
with пе тео ot the income, the transaction 
cannot stand and ought to be set asi ‚ 
pe a8, ой L] g веб aside [р, 402, coL2; 


s 
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The safest method of testing the oredibility of 
witnesses is to see whether the probabilities of the 
case and the admitted circumstances corroborate 
their testimony. [p 457, col. 2.] 

Every apparent transaction must be assumed to 
be real until the contrary is established; the onus 
of establishing the contrary ison the person who 
asserts that the transaction is not what it seems, 
p. 461, col. 1.] 

Appeal trom a desision of the Additional 
Subordinate Judge, Muzaffarpur, dated the 


22nd Desember 1917, 


Mr, Sultan Ahmad (with him Babu Pan. 
chanan Bonerit), for the Appellants. 

Messrs, Khurshed Husnain, Rai T. М, 
Sahai, amd S. N, Mullick, for the Respond. 
ents, 


JUDGMENT, 

Das, J.—This appeal arises ont of a suit 
instituted by the plaintiffs-respondenta for 
deelaration of their title to, and for recovery 
of possession of, eertain properties whieh 
admittedly belonged to one Musammat Qa» 
mar un-nissa Begam, It is not disputed 
before us that the plaintiffs are entitled to 
a moiety of the estate left by Musammat 
Qamar un-nits& Begum, whom it will be 
convenient todesorike as the settlor, but 16 is 
urged that the settlor sometime before her 
death divested herself eompletely of all pro- 
prietary right in the properties in suit and 
created a valid wakf in respest of them 
nominating hereelf as the first mutwallt, and 
that consequently there was nothing to vest 
in the plaintiffs, We are in this appeal 
concerned with the question of the due 
exeeution and the validity of the deed of 
wakf, alleged to have been exeeuted by tha 
settlor on the 22nd November 1505, It is 
admitted that she died on the 14th Novem. 
ber 1913, 

In order to determine the validity of 
sertain arguments that have been addressed 
to us, it ів necessary to examine the grounds 
urged in the plaint for rejesting the deed of 
wakf, Inthe sixth paragraph of the plaint, 
the plaintiffs allege that the wakfnamah ia 
not " realand genuine " and that tt e same was 
“not exeeuted ” by the settlor, aod that "she 
had no knowledge of or information about 
the registration of her name as muiwalli," 
and that “her name was not registered as 
mutwalli with her knowledge and informa- 
tion.” There is then an allegation that the 
settlor "on aeeount of old age and sontinued 
sickness had lost the use of her senses and had 
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not the mertal’ oapaeity:to undersiand the 
nature of tke transaction,” a£d' thé paragraph. 


slores with a half hearted suggestion, hardly. 
к evggesticn at all, that Khurshed Nawab and 


Musammot Waris-un. niera Begum trought the’ 
document info existense in ' order to defraud’ 


the plointiffe. | | | 
' I may point out that Musammat Waris un: 


niera Begum was в deughter of Amir АБ, 
the brother of the settlor,.by his first wife, and: 


that the "eontesting deferidants are, her 
children, .Khurshed Nawab being her hus- 
band, ‘and tbat plaintiff No. lis the widow 
and the other plaintiffa are the children of 
Saiyid Ali Naki Kbav, who was the son сЁ 
Amir Ali by his. second wife. The allega- 
tions in the sixth paragraph are allegations of 
fraud praetieed on the rettlor, nat allegations 
of fravd prestieed by the settlor, 


The allegations in the réventh paragraph 
aré в repetition cf those made in the 6th para. 
graph with this difference, that it is stated 
that the'wakfnamah was tot aeted upon nor 
given effest to during the lifetime of the 
settlor, This does not, in my opinion, 
amonnt to an averment that the settlor waa 
herself & party to the fraud perpetrated, 
especially when we take note of the allega- 
tions made in the same paragraph that the 
name of the settlor " was fraudulently got 
registered as mudwalli by ihe ancestors of 
the defendants first party.” The allegations 
made in this paragraph amount to an aver- 
ient that, as a fraud was practised cn 
the settlor by Khurshed Nawab and his 
wife, nothing was done during her lifetime 
whioh sould be referred to the wakfnamah, 
not to an averment that the settlor herself 
entered into an elaborate frand with a view 
to’ divert the succession from the line of 
Ali Naki Khan to the line:of Waris-un-nissa, 

There is а distinet averment of fraud 
against. .Khurshed Nawsb and Warie-un. nissa 
in the eigth paragraph of the plaint, but there 
is again nothing to suggest that the settlor 
was herself & party to the fraud or that she 
intended the doonment asa cover for what 
was ecsentially a fraud on the heirs-at-law, 
Indeed no such eate is made anywhere in 
the plaint, and, in my view, apart from the 
question of the validity of the wa!fnamah, 


acsuming it to have been exeeuted.by' the. 


iettlor, the cnly other question that arose, 
and properly вгоєе, on the pleadings was the 
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question of the due éxecution of the wakf-: 
namah by the cettlor, The issue as to the: 
due exeoution of the wakfnimah жав. 
relevart issue and was properly tried by tho 
Court below. The іввпе. па to whether tke 
settlor intended to ereate a trust in respect 
of the disputed properties was an irrelevant 
issue and should not’ bave been tried by that 
Ocurt, 

I will fret ecnsider the question whether 
the due execution of the wakfnamah by. the 
reltlcr has been proved. It is not easy to 
understacd what the learned Subordinate 
Judge inter“ed'to fnd on this issue. Tke 
eonelusiorfiat, whioh be arrived is expressed 
in these words :—“ I bold that the deed of 
wakfnamah is not valid and binding upon 
ibe plaintiffs, and that it was not exesuted 
by the lady with a view to creating a trust 
in respect of the disputed properfy and that 
She'remained the owner and’ proprietor of the: 
property down {о the date of .her demise" 

1 will consider the question of.the. validity: 
of the ‘wakfnamah ceparately: +Не-ієвпе as to- 
the validity of бе transaction, is diatinet. 
and separate from. the issue as te ‘the fectum, 
of the transaction and ought not to hava: 
been confused with the latter issue. But: 
on the івепе as to the factum of the transae- , 
tion, the language employed by the learned. 
Subordinate Judge is.somewhat ambiguous, ' 
The Snding that the deed of wakfnamah was: 
not exeeuted by the lady with a view to 
eresting a trust in respect of the disputed. 
property does not deside the question whe-. 
ther it was in faet exeeuted by her. The’ 
reasoning employed by the learned Sub-. 
ordirate Judge may, however, assist us in dia-, 
covering what be actually intended (о find. 
He firds most distinctly that the deed c£ 
wakjnamoh “was в devise on the part cf 
the defendants first party and their father. 
Kbhurshed Мазар, who was then alive, to tie: 
up iheir. property within (heir family ard: 
deprive Ali Naki Kbapr, who was the con of 
the otker wife of Amir Ali." 

With regard to tbe evidenae adduced on: 
bebalf of (be defendants on the question of 
the exesntion cf the wakfnameh by’ the. 
rettlcr, ibe learned Subordirate Judge firds. 
{Еаб the identily of tke lady bas not been 
established beyond doubt; and with regard: 
to the allegations miade by thé plaintiffs to. 
the €ffeet ‘thatthe settlor was an old, deaf, 
and imbeeile lady, he finds that the plaintiffs! 
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evidenos on this point is quite worthless, 
The desision of the learned Subordinate 
Judge on this issue would appear to be that 
the defendants have failed to prove the due 
exeontion of ths wakfnamah by the settlor, 
not that it was а devise on the part of the 
веб ог to defeat the rights of her heirs-at- 
law. 

In my view, the desision of the learned 
Subordinate Judge on this point cannot be sup. 
ported. There is both direst and sireumstan- 
tial evidence in support of the defendants’ 
ease, and the surrounding eireumstanees are 
all in their favour. They have examined three 
witnesses on this point, two of them being 
Vakila of the Loeal Bar and men of undoubted 
position in the Muhammadan sommunity. 
Maulvi Muhammad . Akhtar is one of the 
attesting witnesses to the wakfnamah, and 
his evidence is that he read and explained 
the dosument to the settlor, and answered 
allthe questions put to him by her. This 
evidense is not evidense of exesution of the 
doeument by the settlor, and is of no value 
unless the identity of the lady behind the 
purdah is established, But if the identity ia 
established, this evidence is of great value ав 
establishing the faot that there was intelli. 
gent exeeution of the doeument by the 
settlor. The next witness, Maulvi Saiyid 
Ahmed Hussain, is also a Vakil. He is, in 
addition, a member of the Legislative Coun- 
sil, Bibar and Orissa, and a Fellow of the 
Patna University. He says that he had been 
the legal adviser of the settlor віпве 1890.91, 
and had eonversation with her on many 


occasions, He swears that the settlor eame 
to: his house and sought his advise 
regarding the wukfnamah and that he 


was present on the oseasion of the 
exesution of the wakfnamah by her, He 
says that he knew the voise of the settlor, 
and he is quite positive that the voice that 
spoke behind the purdah was the voice of the 
seitlor. This evidence, in my judgment, is 
very important, establishing, as it does, an 
intelligent partioipation by the settlor in the 
preparation and the exesution of the wakf- 
namah., The somment of the learned Sab- 
ordinate. Judge on this evidence is remark- 
able :—“ In my opinion," he says, " witness 
No, 5” (referring to Maulvi Saiyid Ahmed 
Hussain) “was really duped by his own 
memory and his evidenee is open to 
eritieism." 
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The only justification for this remark is 
the evidenee of the witness that he did not 
remember, at the time when he was giving 
his evidence, whether the deed was exeeuted 
on the date it bore, Thedeed bore the date 
the 22nd November 1505. He>-was giving 
his evidence on the 14th Desember 1917; 
and because he failed to answer the quaation 
whether the deed was in fast exesuted on the 
22nd November 1905, it followed, asaording 
to the judgment of the learned Subordinate 
Judge, that his memory on the material ques: 
tion which he bad to try, aould not be relied 
upon and that his evidenee was open td 
critisism. In my view, this is not a fair 
way of dealing with the evidence in the oase. 
The last witness on this point was a menial 
servant in the settlor’s household, whose 
evidense is dismissed by the learned Subordi- 
nate Judge with the following observa. 
tions:— "The third witness No. 7 is a mere 


‘domestic servant, who says he happened to be 


present when the lady was sitting behind 
the purdah. He is an insignifieant man 
whose evidence does not commend itself 
to me,” 

Iam by no means prepared to lay downso 
artifiotal a standard for testing the eredibility 
of witnesses. I have often pointed ont, bat 
it is worth while repeating, that the safest 
method of testing the eredibility of witness 
ев is to see whother the probabilities of the 
ease and the admitted eireumstanses sorro. 
borate their testimony, Now if this witness 
is speaking the truth, the identity of the lady 
is established beyond doubt; but, of вопгве, he 
may nof have been speaking the trnth, I 
propose now to examine the probabilities of 
the ease and some of the admitted fasta to 
See whether they sorroborate the testimony 
of the witnesses. examined on behalf of the 
defendants on this point. 

In the first plase, the settlor was a widow, 
having no ehildren of her own. She was 
fairly old and she was about to set ont on 
along and diffisult pligrimage to Arabia, 
She was undoubtedly a devout lady and was 
in the habit of performing the Tazia ваге. 
monies and holding Majlises in eonnestion 
with these ceremonies, Witness No, 1, ex. 
amined on behalf of the plaintiffe, admita that 
the settlor used to perform the Tazia sore. 

тору in her own Imambara, Hamidi Begam, 
one of the plaintiffs, admits that ihe Tiz'a 
eeremony and Majlises were held in the 
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settlor’s Imambara during the Mohurram. She 
denies that the settlor was religiously дів» 
posed, but she has to admit that she used to 
perform the Tazia ceremonies with great eolat 
and had faith in God, the Prophet and religion, 
Now the whole objeot of the endowment was 
to make a permanent provision for the per. 
formanse of the Tazia ceremony with the fixed 
Majlises. It is,in my view, not unreasonable 
to suppose that a lady who had no issue of 
her own, who had faith in God, the Prophet 
and religion, and who had fora number of 


years been in the habit of performing the, 


Tazia ceremony, should be anxious, bofore 
setting out on а long aud diffisult journey to 
Arabia, to set the performanse of these ra- 
ligious seromonies in which she was interest. 
ed ona sure foundation, so that it might not 
suffer for want of funds during ber absence 
‘and after her death. In my view, the case 
of the defendants isinherently probable and 


ja strongly sorroborated by the surrounding . 


dirsumstances. 

In the next place, she entered into a series 
of transactions” which are explainable 
-only onthe hypothesis that the wakfnamah 
was in fact exesuted by her. In dus sourso, 
she applied for ragistration of her name as 
mutwallt 
Registration Department. On the 27th April 
1908, she executed a power-of-attorney in 
favour of Ali Naki Khan, des:ribing the 
properties as wakf properties under the wakf. 
nansh datel the 22nd November 1905, She 
granted thika palía as mutwill, and acsaptid 
kabultyats as mutwolli Ав mutwalli she in 
stituted rent saite, the plaints being signed 
by her by the реп оё Ali Naki Kban. The 
learned Sabordinate Judge, deding with these 
document(s, saye: “But these wore mere 
ehanges made on piper in order to keep up 
the arp-arance of trust in rospeet of the dia. 
puted prcperty". 

This aritisism would be relevant only if it 
were the sase of ths plaintiffs that tha settlor 
was a party to a transaetion whioh in fast 
and in substance was something different 
from what it professod to be; that, in truth, 


she was a party to the deseit, not a deseived. 


party. If that were the oase of the plaintiffs, 
I could understand the argument that if 
property is onse put in the name of a fiatiti. 
ous owner, all subsequent aets would natur. 
ally-be done in the name of that fictitious 
owner, ‘and would all he completely SEPAN 


INDIAN САВИВ, 


of the endowment in the Land 


(1921 


by referenea to the real nature of the transae- 
tion, Bat that is not the aase of the plaintiffs 
and the learned Subordinate Judge did not 
try that oasa, The ease of the plaintiffs is a 
short one, that the settlor never exesuted the 
wakfnamah, There is, in my view, no ex- 
planation how these dosumentes eould bave 
been brought into existenee by  Khurshed 
Nawab and his wife, exeept with the know- 
ledge and theapprovalof the settlor, The 
subsequent eourse of dealings, in my opinion, 
strongly corroborates the дава of the defend- 
ants, 

Thirdly —and this is very important—the 
attitude of the two persons who, at the date 
of the exesution of the wakfnamak, were the 
heirs of the settlor, eannot be ignored, Ali 
Naki Khan wasone of the heirs, the other 
heir being Bakar Ali, The watfnamah was 


.exesuted on the 22nd November 1505; the 


settlor died on the 14th November 1913, If 
indeed the settlor had no knowledge whatever 
of the wakfnamah, it is diffisult to believe 
that the two persons whose interest it was 
to denounce the sonspirasy to the settlor, 
shonld themselves join in a eonspirasy to 
eonoesl it from the settlor. Ali Naki Khan 
avssapted a distinct benefit under the trust, 
Bakar Ali, it is true, did not aosapt an offisa 
in the trust estate, but if is reasonable to 
assume that, had the wakfnimah been a 
forged and a fabrisated dcoument, he would 
have soqoainted the settlor with the real 
state of affairs, Sofaras Ali Naki Khan is 
soneerned, an explanation is offered by the 
plaiotifia who slaim through Ali Naki Khan. 
16 is suggested that he suffered from mental 
derangement and was subject to fits of іп. 
sanity. I will examine the value of this 
explanation іп a moment; but, assuming that 
there isa somplete explanation in his баве, 
what explanation is there of the ailenee 
maintained by Bakar Ali for eight years bet- 
ween the 22nd November 1905 and the 
14th November 1918 ? 

Lastly, the events subsequent to the death 
of the settlor throw sonsiderable light on 
the question of the faclum of the wukfnamah, 
After the death of the settlor, Bakar Ali 
applied for registration of his name in the Land 
Registration Department as the heir of the 
settlor, Ali Naki Khan was served with 
notise to appear in the land registration 
proaeedings eommeneed by Bakar Ali, Ali 
Naki Khan appeared in these proseadinga and 
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filed a petition on the 8th January 1514, 
insisting that the settlor left no estate to 
whioh any one sould suseeed and that the 
properties їп respect of whish Bakar Ali 
slaimed to be resorded were wakf properties 
having bsen dedicated by the settlor by the 
wakfnomah,dated the 22nd November 1905, 
The Deputy OColleetor allowed the slaim of 
Bakar Ali, but tbe order of the Deputy 
‘Colleator was cet aside by the Collector, and 
the Commissioner maintained the order of the 
Collestor by his order dated the 12th De- 
eember 1914. Bakar Ali was apparently 
satisfied with the order of the Commissioner, 
for he never pursued his slaim in the Civil 
Court. Now itis well known that land re- 
gistration proseedings fre merely а prelimi- 
nary skirmish for sesuring the advantageous 
position of a defendant in an ejeotment action 
inthe Civil Court. Bakar Ali, it is true, 
did not seeure that position, but the faot that 
he never same to the Civil Court tells, in my 
opinion, an eloquenttale The two persons who 
were most interested in denying the genuine- 
ness of the wakfnamah, have rever abal- 
lenged it in a Civil Court, Bakar Aliis still 
alive and was cited as defendant second party 
inthe present action. The plaint filed in 
this suit admits the title of Bakar Ali to one- 
half of the properties in dispute, But it is 
significant that Bakar Ali did поб enter 
appearance in the snit and failed to support 
hia claim. So far вв Ali Naki Khan is aon- 
eerned, he has throughout insisted ov the 
validity of the wakf. The plaintiffs slaim 
through Ali Nari Khas, and, unlesa they o-n 
eatablish their case that Ali Naki Khan suffer- 
ed from mental derangement, they must, in 
my view, be bound by the admission of Ali 
Neki Khan and, therefore, fail in the aotion. 

This brings me to the question of the 
state of юна of Ali Naki Khan. The 
power of- attorney in his favour was exeouted 
on the 27th April 190°, and HExbibit N estab. 
lishe3 that, as late ав the 15th August 
1914, he sent a telegram tothe defendant 
on his success in the land registration oase, 
There is unimpeashable oral and dcoumentary 
evidenee to the effeot that, thronghont thia 
period, he asied ia dissharge of hia duties 
as the eonstitutad attornery of the settlor, 
interviewing Pleaüers, filing rent suits aad 
doing other aota in dissharge of his offise. 
The plaintiffs, therefore, take a strong onus on 
themselves in seeking to establish that the 
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person through whom they elaim suffered 
from mental derangement; The dooumentary 
evidence in the case wholly fails to support 
their oase, Exhibits A, Al and AQ are plaints 
filed by Ali Naki Kban on behalf of the wakf. 
They are dated the 7th September 1911 
and the 3ith September 1919 respestivaly. 
On the 3rd October 1912, he filed в suit 
on his own behaif, claiming a eertain pro- 
perty under a deed of gift alleged to have 
been exeouted in his favour by one Ali 
Mohammad Khan. He was examined asa 
witness on his own behalf on the 25th 
June 13:4, and his deposition, Exhibit D, 
whioh I have earefully read, does not 
show that he suffered from mental de. 
rangemert, On the Sih January 1924, 
he filed two petitions in the Court of the 
Deputy Oollestor of the mutation depart- 
ment supporting the wakf against the slaim 
of Bakar Ali. Thesa petitions are Exhibits 
Oa the 21st September 1913, 
he signed a thika potta on behalf of the 
settlor in favour of one Bhuneswar Misra, 
Oo the 24th January 1914 he sent a 
telegram to the defendent somplaining that 
Chaboo Sahab (that is to say, Bakar Ali) 
was about to break the look, no doubf, in 
pursuance of hia claim to the estate lefi 
by the settlor, And on the 15th August 
1914, Le sent a telegram to the defendant 
congratulating him oa his sucseas in the 
land registration базе, This is a formidable 
array of dosuments which maat throw 
considerable suapision on the ваза made 
by the plaintiffe, unless it ba part of their 
ease that thera was a further oonspiraoy 
оа the part of Khurshed Nawab and the 
defendants to make unautborised use of the 
name of Ali Naki Khan in all those doon- 
ments in order to oreate evidensa in 
their favour. But that is not their oase, 
and sush a cease has sertainly not been 
established on the evidense. Torning next 
to the oral evidenee, the first obvious 
matter for comment is that the plaintiffs 
have rob tendered any  medisal evidenae, 
although it is admitied by Hamidi Begum, 
the widow of Ali Naki Khan, that he was 
treated by Hakims and Diotors—-Hyder Нов. 
sain being one of them, There is no 
explanation why these Doators and Hakima 
were not oalled. As regarda the actual 
evidence prodused, we may safely dis- 
regard the witnesses examined on behalf of 
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the plaintiffs, 88. théir evidenss on a material 
point in the case, namely, the mental aondition 
of the settlor at the. time of the exesution 
of the wakfnamah, ‘Was been disbalieved by 
the learned Sibordihato Jadge, АП of 
them ваше to tell the story that the settlor 
was nob in a fit oondition to executa the 
wakfnamah, ani the devision of the learned 
Sibordinate Judge on this point ia as 
follows: "As regards the;plaintiff?! allegation 
that  Qimar.un niasa was an old, deaf, 
aud imbesile lady, I must say that tho 
evideno» on this pointis quite worthless,” 

| If the evidense ba worthlass on this point; 
it вап hardly ba of mush valae on the 
-quastion of the insanity of Ali Naki Khan, 
espesially wher, having regard to the 
dosnments in the ease, that ease is in- 
herently improbable, Nor does it appear 
that, in arriving at the aonelusion that 
Ali Naki Khan guffered from mental de- 
rangement, the learned Subordinate Jadge 
ralied on the evidence prodused by the 
plaintiffs, He seems to have baen impressed 
by the admission. of Manlvi Saiyid Ahmed 
Hussain, who was examined on behalf of 
the defendants. His evidease on this point 
is as follows: "Ali Naki was not a mad 
His brain went wrong for some 


man, 
weeks, Н» was not insapable of managing 
his affairs. He used to omə to nie very 


often in sonnestion with the affaira of 
Qamar-un-nissa. Ali Naki told me that he 
was going to lə a petition of sonfession 
in the land registration ease opposed by 
defendants Nòs, 1 and 2. Heshowed me a 
draft petition. Isaw Ali Naki a few days 
before his death. I found him in normal 
condition of mind,” 

1 quite вовері his evidense that Ali 
Naki’s brain went wrong fora few weeks, 
but to say on this evidense that he was 
subject to fits of insanity is to deliberately 
misread the  evidenae of Saiyid Ahmed 
Husaain. 1% affords no explanation whatever 
of his attitude towards the wakf through- 
out the long period between the 27th 
April 1¢08 and the 15th August 2914, 
It eertainly does nob establish that he was 
insane or mentally ineffü sient at the oritical 
period of the land registration oase, [п 
my view, the plaintiffa have wholly failed 
to substantiate their oase on this point. 

We are now in a position to test tbe 

. value of the evidense on the facium of the 
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wa'fnamah, Wa have the direat  evidenas 
of Mailvi Saiyid Ahmed Hussain and of 
Mahammad Amir. Having regard to the 
admitted fast that the settlor was in the 
habit of spending в eousiderable portion of, 
her inoms in sonneotion with the Tazia 
esremonies and Majlisas, the story told by 
them is inherently probable. It із still 
mora probable when we taka note of the 
fasts that the aattlor was olj, had noissne 
of her owr, and was abab to set out on 
а long and diffisuls journey to Arabia. 
Too transactions into whish tha settlor 
enterel after the exesution of the wikf.: 
nimah ara explainab!e only on the by pothesis 
tiat she did exseuta the waikfnam4h. Тае 
action or rather tha inastion of Bakar Ali 
in not exposing the osnspirasy to the 
settlor and the strong support whish Ali ` 
Naki Khan has throughont  givan to the 
wakf against his own interest strongly 
corroborate the case cf the defendants, 
Haviag sonsiderel the evidense with the 
utmost sare aod anxie'y, I have some to 
the oonalnsion that the wikfnameb was 
road and explained ёо. һө settlor and was 
in fast exesuted by her with ful! к 
of ita nature апа өйөө}. 

The next question whisb, in my view, 
does not really arise on the plaadings is, waa 
the transaction a fistitious ons into whioh the 
asttlor deliberately entered with a view to 
alter the asursa of su3sassion after her 
deat? My diffioulty in dealing with this 
question is that I am wholly «unable to 
кау whether the learned Subordinate Judge 
intended to deside it. Ho has resorded a 
finding that the deed was not acted upon 
during the lifetime of the settlor and that 
it was nob exesuted by her with a view 
to oreating a trust in respect of the dis- 
puted property aud that she remained the 
owner and proprietor of tha properties 
down to the date of her death. But then 
he framed no issue on the point, and 
sertainly the pleadiogs in the ease would 
not justify him in framing an issue on 
this point. As 1 have said before, it is 
one thing to say that a fraud was per- 
petrated on the settlor, and qnite angther 
thing that she was herself a party to the 
fraud. Тов Istter oase has not bean pleaded 
by the plaintiffs, and I hava grava doubt 
whether the learned  Sabordioate Judge 
dealt with it, ; 
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I will assume, however, that the question 
properly arose for decision and was deoid. 
ed by the léarned Subordinate Judge 
against the defendants. It will be noticed 
that -the learned Subordinate Judge threw 
the entire onus on the defendants ‘to 
establish that the transaction was what 
16 seemed. It has often been pointed ont, 
but it will bear repetition, that every ap: 
parent transaction must be assumed to be 
real until the contrary ia established, and 
that the onus of establishing the sontrary 
is on the person who asserts that the 
‘tranenction is not what it resms. I am 
wholly unable to  appresiate tbe reasons 
given by the learned Subordinate Judge for 
holding that the settlor did not in faot 
part with her proprietary interest in tho 
properly, The learned Subordinate Judge 
says: "Immediately after the execution of 
the deed the lady went on a pilgrimage 
to Meeos and stayed there for about two 
years, The deed -resites that she had some 
“debts at that tiie. It is not explained 
_by the defense as to who defrayed her ex. 
penses for undertaking the expensive pil. 
. grimage,” 
In my view, it was not for the defences 
cto give any explanation whatever; it was 
.for ihe plaintiffs to establish that her 
,expenses were met out of the trust pro- 
porties. For a great many years she was 
jn passession of the properties which yield. 
ed в fair ineome. She was .а widow with- 
.out avy issue of ber own. It is not wildly 
_ improbable that she had funds of her own, 
_outof whieh she sould and did - defray her 
expenses. But the learned Subordinate Judge 
, Bays she had debts; and strangely enough, for 
the truth of the statement that she had debts, 
‚ be refers us to the wa'fnamah itself, The 


statement about the debts is to be found in ` 


‚ the 16th olause of the wakfnamah, which runs 
, 88 followe:— 

‘J, the exeentant, have fixed the present 
insome, ¢.e., the amount left after payment of 
Government demands and rents of landlords, 
approximately at Hs. 4,0.0; my milkiot 
properly is at present in the lease of Mrs. 
Fiora Thomy, proprietress, and Мг. G. Б, 

. Thomy, manager of ihe Indigo Coneern at 
. Kanti and one kalam is in my seer possession, 
A sonsicerable sum is due from the thtkadar 
on assount of rent, Accordingly а deorce 
has also been passed in my favour against 
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the said thikadar. J, the exeoutant, shall 
às mutawalli commenssa and eontinue realis- 
ing rente, eto , with effect from the agrioultural 
Benson of 1313 Fasli and shall as proprietrecs 
recover rents on account of the previous year, 
‘te, 1812 Fusli, payable from the thikadar 
and tenants, and (recover) the dues payable 


А ‘under the deoree already parsed in my favour, 


beoause these rents are payable for the period 
previous to the exesation of this deed, and I 
shall re-pay the petty loans standing against 
me by realising the money due under these 
heads.” І 

. If this slanee establishes: that she had petty 
debts, it also establishes that there was a 
eonsiderable eum of money due to her from 
the thikadar whioh was at her disposal. If 
you are going to fasten on the defendants en 


.admission alleged to have been made by the 


settlor, it is only fair that you shonld take the 
whole of the statement into sonsideration. 
The whole objest of the learned Subordinate 
Judge was to convey the idea, in my view a 
falee idea, that as she had debts, she could 
not possibly have had separate funds of her 
own out of which she sould defray her ex- 
penses. I sertainly think. that it was not 
a fair way of dealing with the oase, for the 
very slause in the wakfnamah which estab. 


“lishes that she bad debts, the settlor oalls them 
‘petty loans, also establishes that she had to 


get a large sum of money from the thikadar 
whieh she was at liberty to {raat as funda 
belonging to her. The rest of the argumenta 
employed by the learned Subordinate Judge 
need not be notioed. Thsy all suffer from 
the original vise, thatis to say, the learned 
Subordinate Judge thought that it was for the 
defendants to establish by oogent evidence 
that the transaetion was what it purported 
to Ee. 

There ia one matter, however, whieh is 
worthy of notice, and it is this: If the 
transaction was а fistitious one deliberately 
entered into for the purpose of defeating the 
elaim of Ali Naki Khan, then 16 is certainly 
remarkable that Ali Naki Khan should not 


` only have astiyely supported the transaetion 


during the lifetime of the settlor but have 
refused to put forward his olaim on the death 
‘of the settlor, The attitude taken up by 
Ali Naki Khan is the severest condemnation 
of the enge put forward by the plaintiffs, 
There is another matter to whish I must 
refer, So far bask ав 1866, the Lords of the 
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Judisial Committee observed as followa in а 
ease where it was eonteuded that a transas- 
tion was different from what 16 appeared to 
be: "Undonbtedly there are in the evidence 
siroumstanoes whieh may create suspicion, 
aud doubt may bs entertained with regard 
to the truth of the oase made by the appellant; 
but in matters of this 
essential to take care that the desision of the 
Court rests not upon suspision, but upon 
legal grounds, eatablished by legal testimony” 
[Sreemanchunder Dey т. Gopaulohunder 
Ohuckerbutty (1)]. On the 7th Dasembar 
last, their Lordships re-iterated the prinsiple 
and aoted upon it in a ease full of auspisious 
siroumstanees, where a sonveyanee by a 
judgment debtor was attasked by the desree- 
holder, on the ground that the purshase was a 
benami transastion [Seth Mand:lal Manaukbhat 
v. Raja Bi,oy Singh Dudhoria (2)]. In my 
opinion, the plaintiffs have nob establishad 
that the səttlor did not pari with her 
proprietary interest in the property sonveyed 
by her. ` : 

І now some to the last question that ha 

“been argued before us, namely, the validity 
of the wakfnamah, In dealing with this 
issue, the learned Subordinate Judge has 
mixed up two different and distinst mattera— 
firat, the validity of the wakf, and, tesondly, 
. the reality of the wakf, In my view the 
question of the validity of the „wakf must 
depend on the construction of the wakfnamah 
and ought not to bs confused with argu- 
ments showing that the transaction was an 
entirely fictitious one. With the latter 
question, 1 bave dealt, The former question 
does not depend on the evidenee in the ease 
‘aball, 

The learned Subordinate Judge makes 
three distinot points, first, that the wakfnamah 
did not fix her remuneration, with the result 
that she sould appropriate for her personal 

. expenses whatever sbe liked out of the insome 
of the properties, secondly, that there is no- 
. thing to show that the permission of the owner 
of the Imambara was obtained before the 
creation of the wakf and thirdly, that the 
object of the wakf is too vague. In order to 
determine the first point if is nesessary to 


(1) 11 М.І. A, 26 ab р. 48; 7 W. В. 10 (Р. 0.); 
2 Sar. P. О. J, 215; 1 Suth. P. О. J. 651; 20 E. R. 11, 

(2) 62 Ind. Ons, 856; 25 О, W. М, 409; (1921) M, 
W, N, 80 (P, 0). 
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disousa the provisions of the wakfnamah, The 
avowed objeot of the wakf was to make a 
permanent arrangement for the performanca 
of the Tazia ceremony and for the holding of 
the Majlises. The firat duty of the mutwalli 
waa to pay out of the income of the trast 
properties the revenue and other Government 
demands and the rent due to superior land- 
lords in raespecs of these properties. Her 
next duty was to meet sush costs as are or- 
dinarily insurred in due oonrse of management, 
The expenses of the Moharram, Majlises and 
other Majlises in eonneation with the Tazia 
caremony were to be met out of the surplus 
remaining after paying the revenne and other 
Government demands aod meeting the neoss- 


-Bary expenses for the due management of the 


properties, The deod lastly provided that 
whatever was left after meeting the expenses 
of Tazia and Majlises and paying the salarios 
of the employees should belong to themutwallr. 
It ia this laat provision on whish relianae was 
plased in the argaments addressed бо ua on 
bahalf of the respondente. “ 

1 авзейе to the doctrine that it is essential 
to the validity of the wakf that the settlor 
should eompletely divest herself of her 
proprietary interest in the properties endowed. 
Bat can it bs suggested that bessuse she 
provided for the residue to come to her after 
every expense necessary for the maintenanee 
of tha trast has been ineurred, that she 
retained a proprietery interest in the proper- 
ties dedicatad P Itis not suggested that she 
was not entitled to а fixed sumas her 
remuneration due to her offise as тойга, 
The argument before us took this form, “it 
was within her power as settlor to fx Rs. 50 
or Rs, 500 or even Rs. 5,000 as her remunera- 
tion, so long as it was a definite sum,” but it 
was not within her power to say, ‘I shall 
take as my remuneration what is left out of 
the income after meeting all expenses in 
connestion with and insident to the wakf.” I 
am unable to accept this view. I quite 
aoneede that the matter would have stood on 
a different footing if she had provided in the 
first instance for her personal expenses, and 
then dirested the trust to be oarried into 
effeot with the residue of the insome, Here 
there is a complete gift to the objest of the 


‘trust with a charge on the residue for her 


remuneration as a mutwalli, nota gift in 
substanse to herself with a charge on the 
residue for the objest of the trust, « Whenever 
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a question of this nature is raised, the Court 
must see whether the provisions of the 
wakfnamah enable the mutwallt, without 
sommitting breash of trast, to take anything 
he likes out of the wakf properties, If they 
do—as for instanoe where the wakfnamah 
allows the mufwalld to appropriate in the 
first instanoe whatever he likes for his 


remuneration and diresta the truest to be 


sarried into execution with the residue of the 
inoome, the transastion sannot stand and must 
be set sside, І do not see how in the present 
sase, to quote the language of the learned 
Subordinate Judge: “A carte blanche was 
given to Musammat Qamar-un шава to 
appropriate the insome of the property as 
much as she liked for her pereonal expenses,” 

She вош, of source, take whatever she 
liked, if she committed а breaeh of truet; 
but then she conld sommit a breach of 
trast whether her allowance was fixed or 
not fixed, ard а trust does not fail Leoause 
the trustee may sommit а breaeh of trust. 
` If she aeted in aeeordance with the provisions 
of the wakfnamah, then she would only be 
.entitled to the residue after meeting all 
expenses in sonnection with and insident to 
the wakf, and І ean see no differerse between 


в provision of this nature anda provision ` 


entitling the mutwall: to a fixed'sum ont of the 
income of the trust properties, I hold that 
the trust does not fail because the remunera- 
tion of the mutwalli was not fixed in the 
wakfnainah. : 

The next point is wholly without substance, 
There isno allegation in the plaint that the 
permission of the owner of the lmambara was 
not obtained before the erehtion of the trust, 
The defendants were not at any time oalled 
upon to meet a ease of this nature, and, as 
there is no suggestion either in the plaint or 
in the evidenge that the eeremonies ard” not 
being performed in the Imambara mentioned 
in the wakfnamah, І до not think that the 
point is worthy of serious sonsideration, 

The last point is that the object of the wakf 
is too vague and oannot be aarried into 
effest, The object of the endowment was to 
make а permsnent provision for the selebra- 
tion of the Moharram and the ceremonies іп 
sonnestion thereto. In the oase of Delrus 
Banoo Begum v. Katee Abdoor Rahman (3) 
the avowed object of the endowment was 


(8) 28 ү, В, 458; 15 B, і, В, 167, 
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to perpetuate eertain ceremonies for pious 
uses suoh as fatiha, ћаутта, eto., and to provide 
the expenses of the first ten days of the 
Mobarram and of holy days, the repairs of an 
Imambara and of a eertain tomb, Glover, J., 
delivering the judgment of the Court, thought, 
that, so far as words went, it wasa wakf 
whioh would have bound the apvropriator, 
but that, in the spesial ciroumatances of the 
ease with which we are not eoncerned, it did 
not bind the appropriator, In the ease of 
Biba Jan v. Kalb Husain (4) the settlor 
provided that a sum amounting to the larger 
portion of the’ insome of the dedieated 
property should be applied annually towards 
the following purposes, viz., the selebration of 
the birth of Ali Магёғаз, the expenses of 
keeping Tazias in the month of Moharram and 
certain other purposes. It was held that the 
objeots for which the wakf was created wera 
valid. In the ease of Ram Churn Law v, 
Sahibzadi Fatima Begum (5) Imam, J, held 
that dedication of property for the due and 
proper observanee of the annual Muhammadan 
festival of the Moharram is 3 valid dedisation 
and operates as a wakf, I must bold, in 
aecordance with these  deeisions, that the 
wakfnamah cannot Бе attacked on the 
ground that the objest of the endowment 
ia (to adopt the words of the learned 
Subordinate Judge) "most vague and 
indeterminate.” In my view, the defend. 
ants -have established the validity of the 
wakfnamah, 

I would allow this appeal, set aside 
the judgment and  deoree passed by the 
learned Subordinate Judge, and dismiss the 
plaintiffs’ suit with oosts here and in the 
Court below. 

Ross, J.I agree, 


Appeal allowed, 


(4) 1 Ind, Cas, 76^; 81 A. 186; 6 A. L. J. 115. 
(8) 27 Ind. Cas, 442; 19 О, W. N, 183, 
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SURENDRA MATH BOBE V. AGHORE NATH BORE. 
OALOUTTA HIGH COURT, 
APPEAL FROM AppsLiata Decans No. 2248 
or 1918, i 
Jaly 15, 1620. : 
. Present :— Sir Asutosh Mookerjee, Kr., 


' Acting Ohief Justice, and Justice Bir Ernest 


Fleteher, Кт. 
SURENDRA NATH BOSE AND OTRERE— 
DEFE арлятв — APPELLANTS 
versus 
AGHORE NATH BOSE AND OTHERS— 
RESPONDENTS, . 
Rent, suit for arrears of—Tenancy, representation 
of, in entirety—Tenants, some, not before Court— 
Decree, whether can be made against tenants not before 
Qourt—Appeal, person not party to, but added after 
judgment, whether bound by decree in—Minor— 
Guardian ad litem not appointed—Defect, whether 
curable—Civil Procedure Code (Act V of 1908), в, 99, 


In в suit for arrears of rent the tenancy ought 
to be represented in its entirety before а decree 
Where in such 


parties, are not before the Court, the plaintiff is not 
entitled toa decree against such of them as are 
before the Court. [p. 465, col. 2.] 

A person who was nob а party to an appeal cannot 
be bound by the decree passed therein, if his name 


.. was inserted on the record after judgment was 


ronounced. [p. 465, col. 1.] 
? A minor x be proceeded against without & 
guardian. ad litem, and where the mother of a minor 
refuses to act as guardian, the proper course for 
the Court is to appoint one of its officers to conduct 


_ the defence of the minor, and its omission to do 


sois a defect which cannot be cured by the aid of 
section 99 of the Civil Procedure Code. [p. 465, col. L 

Appeal against a deorae of the District 
Judge, Nadie, dated the 18th Saptember, 
191£, affirming a deeree of the Munsif, 
Meherpur, dated the Ist of Ostober 1917. 

FAOTS appear from the judgment. 

Babu Surendra Chandra Sen (with him 
Babu Pyari Mohan Chatterjee), for the Ар. 
pellants.— The defendants are the appellants. 
The appeal arises out of a suit for arrears 
of rent, The first Court gave a partial 
deeree, but on appeal the suit was deoreed 
by the learned District Judge. The defend. 
ants are come of the heirs of the three 
original tenants who are all dead. My 
submission ів that the deeree is bad in law 


for two reasons tiz., (1) that one of the- 
tenants, Noni Gopal, has not been made a 


party to the suit and (2) that it ought 
not to have been passed against Probodh 
Krishna, who was an infant and was not 
properly represented in the suit, As regards 
my first point, Nori Gopel had never been 
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made a party at any stage of the suit. His 
name did not appear either in the plaint or 
in the deeree of either Court, After tho 
delivery of judgment by the lower Apppllate 
Court, the learned District Judge direoted 
the issue of summons informing him of the 
desree, The summons, it appears from the re. 
cord, was never served upon him personally, I 
submit that it would have no binding effeot on 
Noni Gopal. As regards the infant, his mother 
wae proposad as guardian. But she never 
took any part in the suit, nor did she even 
file a written statement on the ground of 
sertain mistakes in. the desoription of the 
infant. The learned Judge desraed the suit 
against him relying on sesion 99 of the Civil 
Procedure Code. І submit that that seetion 
has no bearing on the present point The 
suit ought, therefore, to be dismissed as two 
of the necessary parties have nət” been 
brought оп the record. 

Babu Mohini Mohan Chakravarty (with him 
Baba Baranasibast Mukerjee), for the Ra- 
spondents.—Assuming for the sake of argu- 
ment that the sontentions raised are valid, 
the plaintiff is entitled to a deeraa against 
the sontesting defendants. The findings of 
fact are all in my favour. Those two persons 
did appear, inasmueh as a summons was 
served on the oue and the guardian of 
the other entered a&ppearanos. 1 submit ia 
that view there воша bs no defect of parties, 
The suit has been rightly бөгөй.  . 

Babu Surendra Ohandra Sen — replied 


briefly. 
JUDGMENT. 


Mooxkersse, Acra, O, J.—Thisis an appeal 
by the defendant in а suit for arrəars of 
rent, The suit was deoreed in part in the 
Court of first instansa, On appeal, an objec» 
tion was taken to that desrea on two 
grounds, firat, that one of the tenants, Noni 
Gopal Bose, had not baen joined as a party, and 
sesondly, that another tenant, an infant 
Probodh Krishna Basu, had not been properly 


"represented by a guardian ad litem, Аз 


regards the frst point, the Distriet Judge 
held that the objestion was well founded in 
form. He found that although the name of 
Noni Gopal Bose did not appear in the plaint 
and had apparently been omitted by mis- 


"Lake therefrom, he had received a вору of 


ihe summons and had been represented 
throughout by a Pleader after he had fled a 
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written' statement. The Distriet Judge there- 
upon direated, after he had delivered judg- 
ment, that notiee should be issued to Noni 
Gopal Bose, informing him that his name had 
been added as a party defendant, 
noties was not personally served upon Noni 
Gopal Bose, as it was represented that he 
was staying at Siliguri, and it was put up 
at the outer door of his house. 
add that the name of Noni Gopal Bose does 


not.appear in the desree of either Court aud- 
As regarda: 


he is поё а party to this appeal 
the’ infant Probodh Kumar Bose, it appears 
that his mother was proposed ns guardian; 
she appeared through a Pleader in Court 


and. stated that she a»uld not undertake fhe · 
defense on behalf of her infant son unless the- 


name was eorreoted. This, however, was not 
done and the result was that she did not 
defend the suit on bshalf of the infant, yet 
in the end, the Distrist Judge made е deoree 
in.favour of the plaintiff against the infant, 
On the prezent appeal, it has been argued 
that the deereb cannot be sustained, besause 
wo of the necessary parties are not before 
the Court, We are of opinion that this 
eóntention is well founded and must prevail. 


As regards Noni Gopal Bose, it is obvions - 


that the attempt made by the District 


Judge to have his name inserted iu the - 


resord, was not auecegeful, We may point 
out that no useful purpose would hava been 
served even if his name had keen entered in 
the resord as a-defendant, he had not been 
made a party to the appeal, and after judg- 
ment in the appeal had been delivered, he 
sould not. very well be bound. by the inser- 


tion of his name on the resord asa defend. - 


ant, : ; 
-As regards the infant, 16 is clear that the 


mother sould not be forsed'to acsept the ' 


guardianship [Narsing Narain v. Jaki Mistry 
(1)]. 1f she deolined to вввәрё the guardian- 


ship, for reasons teehnieal or otherwise, the ' 


proper eourse to follow was to appoint an 
officer of thé Court to eondust the defense 
on behalf-of the infant. The Distrist Judge 
was in error when he thought that this was 
a 'defest which eould be sured by invoking 
the-aid of Beetion 99 of the Civil Proosdure 
Code, 
sonslusion that the infant is not represented 


(1) 18'Ind. Cas, 414; 15 C. L. J. 2, 
80 


The- 


We may- 


There is thus- ‘tha ^ 
К ne no: САВЕ гош Ла ‚ family for. the purpose. of enabling a near relation, 


in the suit and із not bound by the decree 
made by the Diatrist Judge. 

. The position then is that two of the 
tenants are поё before the Court, It has been 
argued, however, on behalf of the plaintiffs. 
respondents that this is immaterial and 
that they. are entitled to a decree against 
such of the tenants as are before the Court, 
We have no doubt that this contention oan- 
not possibly ke sustained, Eaeh tenant is 
not plainly Hable for the entire rent and 
eannot be sued alone [Kashi Kinkar Sen v. 
Satyendra Nath (9) 1. Besider, the defendanta 
are some of the representatives of the original 
tenant, all of whom oonstitute one body 
lable for the whole rent [Ahinsa Bibi v. 
Abdul Kader Saheb (3) '. Finally, the tenanoy 
must be represented in its entirety before a 
deoree san be made binding the tenure. 

The result is that this appeal is allowed 
and the anit is dismissed with sosta (one set 
only) in all the Courts, 

FogroBER, J.— I agree. 


Appeal allowed, 


(2) 7 Ind. Cas. 840; 12 C. L. J. 642; 15 0, W. N. 
191. 
(3) 25 M. 25 at p. 35, 


PATNA HIGH COURT. 
APPEL FROM OriGinal Окрик No, 34 
or 1990. 
Maroh 1; 1921. 
Present ;— Mr, Juatisée Das and Mr. 
Justioe Ross. 
BENARES BANK, Lr», — 
Drogen HuLDER— APPELLANT 
` ` tersus 
JAGD!P NARAYAN PANDAYAND ANOTHER 
—-J ODGMENT- DEBTORS— RESPONDENTS, 
Hindu Law—Joint family—Debt contracted by 
father to assist hig near relation to re-pay. trust money 
misappropriated——Nuture оў debt—Family property, 
liability of. i 
A debt contrasted by the father of a Hindu joint 
to ro.pay ,certain trugt monies misappropriated by 
him, is neither illegal nor immoral, and the family 


property'in the hands of his sons is liable for pay. 
ment of such dobt. [p. 467, col. 1.] 
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Appeal from an order of the Subordinate 
Judge, Bhagalpur, dated the 24th of Novem- 
ber 1918, : 

Mesars. S. M. Mullick, Jagannath Prashad 
and S. N. Palit, for the Appellant, 

Mr, Sultan Ahmed (with him Messrs, К, Sahay 
and В, Р. Jhunjhunwala), for the Respondents, 
І JUDGMENT, 

Ross, J.—This isan appeal by the Bank 
of Benares against an order passed by the 
Subordinate Judge of Bhagalpur, allowing 
anobjection by the respondents, judgment. 
debtors, to the exeoution of a deeres by sale 
of their property. The respondents, Jagdip 
Narayan Pandey and Kuldip Narayan 
Pandey, are the sons of one Bisses- 
war Pandey, deecased. Bisseswar was the 
eousin of the wife of Gajadhar Upadhys, who 
was Nasir in the Court of the District, Judge 
of Bhagalpur. This Gajadhar being in need 
of money, а promissory-note for Rs. 12,000 
was exeouted by Bisseswar and other relations 
of Gajadhar in favour of one Siva Sankar 
Sahay. The latter assigned this note to tha 
Bank of Benares. The Bank paid the money 
to Bisseswar and others, who in return paid the 
money to Gajadhar by whom it was required 
The Bank of Benares sued the respondenta 
after their father’s death and obtained a 
desree against them to the extent of the 
assets of their father coming to their hands. 
The question involved in this sase is, whether 
the debt inaurred by Bisseswar bound the 
joint family property, in the sense that the 
sons are under а pious obligation to pay it 
out of that property, 

In their present objeation the respondents 
dispute their liability on the ground that the 
money borrowed by their father was taken to 
enable Gajadhar Upadhya to repay money 
belonging to certain wards’ estates in his 
hands which he had embezzled and thus to 
eseape a eriminal proseoution with- whieh he 
was threatened. Now the original petition 
of objeotion sontained no such allegation; 
and I do not agree with the learned Subordi- 
nate Judge that any sush ground was indisat- 
ed therein. So farasany definite objestion 
to the binding eharaster of the debt was taken, 
it was only this, that the debt was incurred 
without legal neaessity ; and it was not until 
after the ease had been remanded by the 
High Oonrt for the determination of the 
question whether the ansestral property was 
bound, that this suggestion of illegality at 
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the root of the transastion was made, One 
witness was examined in support of the ob- 
jestion, His evidence is as follows :— 

"I knew Gajadhar Upadhya, He was the 
Nazir here. As Nasir he was appointed by 
the Distriet Judge guardian of all the minors, 
He used to collect money on behalf of the 
minors, He misappropriated all this mons 
for his own private purposes. He was suse 
pended by the Distriot Judge. Не had to 
return the misappropriated money... sees 
sess Upadhya spent the misappropriated 
money in drinks and over publie women." 

In eross.examination the witness said : — 

"r did not join Upadhya in his drinks and 
other viees, but I used to hear of that..,....., 
eese ic What Т have said about misappro> . 
priation is on hearsay.” 

The evidenee of this witness is wholly in- 
admissible, The only other evidense indi- 
cating the nature of the debt is the judgment 
in the original suit, The finding is as fol- 
lows:— 

" From the evidense produssd on behalf 
of the defendants it appears that the өхевп• · 
tants did not require the money for their 
personal use, but some money was required 
for the use of one Gajadhar Upadhya who 
was the Nazir in the Distrist Judge’s Oourt > 
here.” 

All that is available as evidense in this . 
proseeding is this finding in the judgment; - 
but on this evidenos it is not possible to hold : 
that the money was lent to stifle a eriminal - 
prosecution or to compound а orime, There 
is nothing to show that there was any idea 
of proseouting Gajadhar Upadhya, The 
most that oan be said is that the money was 
advanced to enable Gajadhar Upadhya to : 
refund the money of others whieh he had 
misappropriated. Now unquestionably Bis. . 
sesawar Pandey owed this money to the Bank, 
He had borrowed it from the Bank and 
was bound to repay, The only question is , 
whether a debt inourred in these oireum- 
stanoes is a debt of that peouliar character , 
whioh a Hindu son is not under а pious duty . 
to pay. The Suhordinate Judge found that 
the debt was illegal, immoral end nof tyas 
vahartka, that it was without any benefit to . 
the father, without any eonsideration, and 
an useless gift so far she was eoneerned, and . 
that if was a debt to refund the movey 
eriminally misappropriated. There is no 
suggestion anywhere that this| money was a 
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-gift by Bisseswar to Gajadhar. Té has al- 
ready been shown that there is no legal еті. 
dense to support the finding that this was a 
case of eriminal misappropriation, The real 
question in the ease is whether this isa debt 
whieh was not "lawful, usual or customary” 
or was “repugnant to good morala.” The 
Subordinate Judge has relied upon the eases of 
Mahabir Frasad v. Basdeo Singh (1), Pareman 
Dass v. Bhatin Mahton (2) and Sant Prasad 
Singh v. Hari Singh (3). Tho first of there 
was а ease where money had been em: 
bezzled by the father himself and the debt 
had, therefore, elearly an illegal origin. In 
the sesond ease the origin of the debt was a 
theft oommitted by the father, The third 
is also а oase of sriminal misappropriation by 
the father, These desisions, therefore, throw 
no light on the present question. The prinei- 


ple laid down in Net:seyyan v. Ponnusami 


(4) seems applicable to the present баке: 
“Upon any intelligible prinsiples of morality 
a debt due by the father, by reason of bis 
having retained for himself money which 
he was hound to pay to another, would be a 
debt of the most saered obligation, and for 
the non diseharge of which punishment ina 
future state might be expeoted to be ir flisted, 
if in any. The son is not bound to do вру: 
thing to relievs his father from the conse: 
quences of his own vicious indulgenees, but 
he‘is surely bound to do that whioh his father 
himself would do were it possible, tzz, to 
restore to those lawfully entitled money he 
has unlawfully retained, In our opinion the 
sontention of the appellants on this point 
is opposed to all the prineiples upon which 
the rule of Hindu Law resta, and we agree 
with the lower Court that no suoh inmora- 
lity or illegality in the nature of the original 
debts has been shown as would absolve de- 
fondante from their obligation to pay them 
oub of the family property" lt may be 
mentioned that the debía in that oase were 
gums eollested by the defendants’ father on 
aosount of the plaintiffs’ family but never 
paid to, or &osounted for, to the family. That 
gase is, therefore, a much stronger aase than 
the present, where there is nothing even 
remotely illegal or immoral or repugnant 
to good morals in the asetion of the respond- 

а) 6 А. 234; А, ҮЙ, М. (1884) 47; 8 Ind, Dec, (х, з.) 


852. 
(2) 24 С. 672; 12 Ind. Dec. (x, s.) 1117. 
(3) 88 Ind, Cas. 161. 


(4) 16 M. 99; 8 M, L, J, 1; 6 Ind, Dec, (х, в.) 716. 
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ente! father in borrowing money to enable his 
relation to repay money whish he had тів: 
appropriatsd or sould not aesount for. So 
far from this being an illegal or immoral поб 
on the part of the respondente! father, it 
seem to ma to have bsen a meritorious got 
and I ean see no possible reason for bringing 
this debt within the limits of the exeeption 
toa Hindn &on's pious duties. 

It was suggested on behalf of the respond- 
ente that Bisseswar was really indemnifying 
Siva Sauker Sahay; but the aontraet on its 
face is a oontrast in whioh Bisseswar is 
primarily liable, There is, therefore, nothing 
in this aontention. The result ia that the 
appeal must be deoreed with costs and the 
order of the Subordinate Judge set aside and 
the objection overruled, The execution will 
proceed. 

Das, J,— I agree. 

Appeal all wed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
APPEAL FROM APPELLATE DECREE 
No, 433.B or 1916, 
Maroh 23, 1917. 

Pressnt : —Mr. Mittra, Offieiating, А, J. О, 
PANDURANG—Puiayripe—APPELLART 
versus 
GAYABAI-—DEFENDANT-—- RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 2 (2)— 


Decree— Finding or adjudication, when amounts to 
decree. 


Unless a finding operates in the eye of the law 
as а deoree, it will not be a decree merely because 
the Judge chooses to make use of a printed form 
entirely inapplicable to that finding. -Conversely, 
the absence of a formal decree will not make an 
adjudication any the less a decree, if in point of 
nd 7 adjudication operates as a decree, [p. 468, 
col, 3, 

Appeal against a deoree of the Distriat 
Judge, Hast Berar Amraoti, dated the 29th 
September 1916, oonfirming that of the Sub. 
ordinate Judge No. 2, Amraoti, dated the 
6th April 1916, 

Dr. H. S, Gour, for the Appellant. 

Mr. V. V. Ohttate and the Hon'ble Mr. M, 
V. Josht, for the Respondent. 

JUDGMENT,—The Subordinate Judge, 
after recording certain findings on prelimi- 

nary pointe, passed what he oalle a prelis 
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minary deeree on the usual printed form for 
desreer, with certain alterations made therein. 
The so-salled deoree runs as follows :— 

" This suit eoming on this day the 5th day 
of April 1916 in the preserce of Е. В. Sanjane, 
Pleader, for the plaintiffe, and E; M. Khare, 
Pleader, for the defendante, it is held tbat 
the lease being unregistered  eannot be 
admitted into evidense to sbow that by 
executing the Jease the plaintiff admitted the 
partition and that the receipts of delivery of 
possession of the partitioned property will 
not exolude oral eviderce of the partition if 
the defendant oan sbow that the partition 
had already taken plage three months before 
the date appearing on the receipts. 

"Given under my bardard the reel of tke 
Court, this 5th day of April 1916,” 

In the printed form, the words "for final 
disposal ” have been struck out aa well as the 
words ‘ordered and decreed ” and the word 
" held " substituted in the plase of the latter 
expression, Against this extraordinary 
decree, there was an appeal to the Distriot 
Judge, East Berar, There was also в oross- 
objection filed. The appeal of plaintiffs was 
dismissed snd the orces-objestion of the 
defendants allowed. The plaintiffs now file 
this appeal, and it is sorrestly urged on their 
behalf that no appeal lay to the lower 
Appellate Court and that-the so-salled decree 
was nota deeree in the eye of the law. 

Altheugh the definition of ihe term 
*" deeree"' in the rew Procedure Code has 
given rise to в certain amount of contrcverry, 


yet this is the frst time in whieh a ruling- 


оп а point of evidence has been put in, the 
printed form of в decrer, and an appeal 
géxiously-entertained from it, In my opinion 
a finding, unless it operates in the eye of the 
law as а degree, will not be a Певгєе merely 
because the Judge chooses to make use of а 
printed form entirely inapplicable to that 
finding. Conversely, the absense of a formal 
deoree will not make an adjudication any the 
leas a deoree, if in point of law the adjudica. 
tion operates ов а decree. 

Now the law does not sontemplate eaah 
adjudisation to be a deoree and subject to the 
provisions of rcetion 97 of the Code, If the 
view taken ky the Courts below were sound, 
there will be innomerable preliminary decrees 
in the trial of a suit, each subject to an 
appeal ard second appeal, Sugh sould not 
possibly bave been the intention of the 
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Legislature, The law contemplates one рге? 
liminary deoree followed by в final deoree' 
The Code itself gives instances where a pre- 
liminary desree вап be drawn up, sush as 
sases of partition, accounts, mortgages, and 
so forth, 

A decree, as defined in the Code, is а oon: 
elusive determination of the rights of the 
parties in controversy in the litigation and 
eapable of being embodied in a preliminary 
or a final deorep, In other words, there 
must be an adjudisation as to the substantive 
rights of the parties which form the subjeat- 
matter of the suit, No donbt, in many 
instanaes, & suit is finally disposed of where 
a preliminary objection to the trial of the 
suit prevails, If a point of limitation or 
төв iudicata ів desided against the plaintiff, 
that deaision terminates the suit; but if the 
deeision is in favour of the plaintiff, it only 
leads to the trial of the rights of the parties, 
and, therefore, a preliminary finding on sueh 
a point in favour of a plaintiff cannot operate 
as a deoree, A preliminary deoree must 
define the rights of the parties, though it 
does not necessarily lead to a final and oom- 
plete disposal of the esse. In a suit for 
gosounis, the liability of the defendant. to 
render accounts must be adjudged before 
вов a deeree is passed, Similarly, in a 
suit for partition, the rights of the parties 
must be defined before a preliminary desree 
вап be passed. 

The view whioh I take is supported by the 
judgment of Mookerjee and Beasheroft, JJ., 
in Kamini Debi v. Promotia Nath (1), At 
page 757* the learned Judges кау: —" If the 
expression ' matter in controversy’ is under. 
stood in ita widest possible sense, the argn. 
ment advanced on behalf of the appellant 
may be supported. But the question remains, 
whether the expression ‘matter in contro- 
versy in the suit’ should be understood: іп’ 
this comprehensive sense. On behalf of the 
respondents ithas been argued that the expres- 
sion ‘matter in controversy in the suit’ refers 
to the subj:at matter of the litigation, and 
that if this view were rot adopted, every 
question in dispute between the parties in 
the sourse of litigation may be deemed to 
fall within the expression matter in oon. 
troversy in the suit.’ In our opinion, the 
a” 27 Иш; Cas. 317; 19 C. W. N. 755; ZO C. L J. 
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view put forward on behalf of the appollant 
is unsound and should not be азоэрівӣ, though 
it is supported by the deoision in Sidhanath 
Dhonddes v. Ganesh Govind (Q)? 

I hold that there was no deeree passed 
by the Subordinate Judge and no appeal lay 
to tbe District Judge. The во salled девгвев 
of the Courts below are set aside, and the 
Ooart of first instanae is dirested to proseed 
acsording to law. aob party will bear 
his own eosts of the two Appellate Courts. 
ay will be no order for refund of Court+ 

өө, : 
Decrees eat aside, 


(2) 17 Ind. Cas. 637; 37 B. 60; 14 Bom. І, R. 


8, 





PATNA HIGH COURT. 
ÁPP£AL F204 Oatatnau Ornar No. 302 or 
1919. 
Mareh 31, 1921. 

Present: — Mr. Justioe Das 

and Mr. Justice Ross, 

Maohara/adhira; Sig RAMESHWAR 
SINGH BAHADUR 
versus 


HITENDRA SINGH, 


Execution of decree— Receivér, appointment of, whe- 


ther stays  execution-—Decree-holder consenting to 
appointment, effect of—Consent order, effect of— 
Estoppel. 


An order appointing a Receiver of the estate of 
a judgment.debtor does not operate as a stay of 
execution of the decree, and the decree-holder is not 
estopped from seeking to enforce his decree by 
execution, even though he had consented to such 
appointment. [p. 470, cols. 1 & 9.] 

Where tho parties to a decree consent to the 
appointment of a Receiver of the estate of the 
judgment-debtor, and опе is appointed, the decree- 
' holder is estopped from putting forward the con- 
tention that he is entitled to have the Receiver 
discharged and the properties sold in execution 
of his decree. [p. 471, col. 2.] 

A consent order raises an estoppel and, so long 
as it stands, itis nob open to either party to avoid 
it, even though it contains clauses bad in law,[p. 471, 
col. 2.] 

Appeal from an order of the Subordinate 
Jadge, Darbhangs, dated the 4th Auguat 
1919, 


Mr, Sultan Ahmed (with him Messrs, 
Purnentu Narayan Sinha and Murari Prasad), 
for the Appellant, 


Mr. Manuk (with him Mr, Lakshmi Kant 
Jha), for the Respondent. 


JUDGMENT, 


Das, J.—This was an applisation by the 
respondent deorea-holder for diseharge of a 
Reseiver appointed by a consent order on 
the 9th April 1910 and for leave to pro- 
seed with the sale of the mortgaged pro: 
perties in exeoution of his mortgage dearees. 


The learned Sabordinate Judge has made 
an order favourable to the respondent, We 
are in this appeal aoneerned with the 
sorrectoesas of the order passed by the 
learned Subordinate Judge. 

{t will appear that the  Reseiver was 


appointed on the applisation of the judg- 
ment-debtors in a proseeding for exeeution 
of a desree obtained by certain oreditors 
against the jadgment-debtors, On the 2ad 
February 1910, the date of the applisation 
of the judgment debtors, the position was 
this; numerons desrees obtained by the 
respondent and aertain other persons against 
the appellants were under exeoution, in 
seonscequense whereof the appellants ex- 
perieneed great diffisulties in making aolles- 
tions and, therefore, in paying off the dearetal 
amounts, And if was in order to ensure 
eueeessful solleotion of the rents dne to the 
judgment.debtore, and the gradual payment 
of the debts through the Reasiver that the 
judgment debtora with the sonseni of the 
respondent, applied on the 2nd February 
1910 for the appointment of a Reosiver. 
The object whioh the judgment debtors had 
in view in making the application for the 
appointment for a Receiver was olearly 
stated in the petition, The second para- 
graph of the petition stated that, owing 
to tbe exesution oaser, they experienced 
great diffioulues in making thé aolleotiona 
and in.paying off the deoretal amounts, 
but that, if some arrangement oould be 
made, the amount due under the desrees 
sonld be paid off gradually, ‘Ihe fourth 
paragraph of the petition stated that there 
was no way to save the properties of the 
petitiosers exsept by appointing a Rossiver, 
The fifth paragragh ran as follows :— 


“For the reasons submitted above, it is 
prayed that a Reseiver may be appointed 
by the Court for the entire estate of your 
petitionerr, and the Jegal deb's may ba 
paid gradually through the Resaiver,” 
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In wy view, there aan be no donbt that 
the whole objeot of the petition was to 
ensure the payment of the debts gradually 
from the ineome, so that it might be 
possible to prevent the sale of any portion 
of the mortgaged properties. That the 
deeree-holder himself understood that to 
be the objest of the petition will elearly 
appear from the third paragraph of a 
petition presented by him to the Caleutta 
High Court in a proceeding under gestion 
115 of the Code, That paragraph ran as 
follows:— 

"That on the 2nd February 1919, the 
debtors applied to the Subordinate Judge 
that a Reeeiver might be appointed over 
their attashed properties and that suah 
Receiver, instead of selling the properties, 
might manage them and from the rents 
and profits, after dedustion of management 
expenses and after payment of some small 
:alowanees to the debtors for their main. 
teranse, might pay up the decree debts 
-Becording to the deerees, The applieation 
presumably was made under Order XL, 
-rule 1, read with О, дег ХХІ, rule 83." 

: It is idle, in my opinion, to suggest, as 
' has been suggested ір the judgment of the 
Court below, that the parties did not under. 
stand that the whole objest of the 
. appointment of a Reeeiyer was to ensure 
‚ the gradual payment of the debt from the 
income of the properties, 

lf the matter stood where it did on 
the 9th April 1910, 1 apprehend that 
the desrec-bolder would be entitled to 
present an applisation for exceution of the 
desree, Whether the appointment of a 
Reseiver is equivalent to execution вод, 
therefore, to a delivery in exeoniion ia a 
matter of some doubt; but I apprehend 
that there is nothing to prevent the judg- 
ment creditor írcm saying, "tbe -prosedure 
which I have adopted ie unproduetive. I 
claim tke right io pursue the other remedies 
whieh I have under the Code.” It has 
been held that an order appointing a 
Receiver бога not operate as a stay of 
exesution so as to disentitle the judgment. 
eredi{or from chtaining an order to issue 
a bankruptey nitiosin respeot of the same 
debt [ Bond, In зе, Oapital and Counties Bank, 
Ba parte  (1)], Т, therefore, agree with 


(1) (19 1; 2 K. В. 988, 81 L. J. К.В, 112; 19 
Manson 22, 
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the learned Subordinate Judge that the 
mere faot that the desree- holder consented 
to the appointment of a Receiver does nob 
estop him from now seeking to enforoe his 
deeree by exeoution, 

I have now to eonsider whether any 
Subsequent events have taken away from 
the desree-holder the right to proseed with 
the exeeution of his deorees, 

On the 15th September 1910, the deoree- 
holder applied for diesharge of the Receiver. 
The dearee-holder took the view that the 
presenee of the Reseiver was a legal im- 
pediment to exesution, and the ground he 
assigned for the discharge of the Heseiver 
was "that without the sale of the bulk of the 
properties, the deerees of your petitioner 
sannot be satisfied," That was the spesifia 
ground put forward by the decree-holder for 
the disoharge of the Reseiver, and the issue 
whioh the Oourt had to try in desling 
with this application was whether the eon- 
sent order for the appointment ofa Reseiver 
operated ro ав to take away from the 
deoree holder the right to proseed with 
the sale of the mortgaged properties. The 
Court tried this issue and held that it was 
known to the deores. holder, when the, petition 
for appointment of a Reseiver was presented, 
that it would take a eonsiderable time 
to satisfy hisdues. In the result, the Court 
rejected the petition for diceharge of the 
Reseiver, From this order an sppeal was 
oarried to the Caleutta High Court, and, 
as there was some doubt whetber an appeal 
lay from the order passed by the Snb- 
ordinate Judge, the deeree-holder presented 
a petition for revision of the order under 
seotion 115 of the Code, In his grounds 
of appeal, the deoree-holder specifieally asked 
that the order of the Sub-Judge should 
be set aside and that the execution oases 
proseeded with in the usual way. In his. 
petition for revision, he asked for a Rule 
on the judgment-debtors to show sause 
why the Reseiver should not be diseharged 
and the properties attached in the several 
exesution cases sold to satisfy the deorees. 
1 have thought it nesessary to refer to 
the relief sought in the grounds of appeal 
and in the petition for revision, as it hag 
besen suggested that the question whetker 
the deoree.holder was entitled to proseed 
with the sale of the properties in exeen- 
tion of his deeree was not an issue in 
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these proseedings. In my opinion, there 
ean be no doubt whatever that that was 
the only point in issue in these proeeed. 
ings; the deeree-holder seeking to have the 
Resiver discharged, as, in his opinion, he 
воша not proeeed with the sale of the 
properties во long as the Reaeiver was in 
possession of the properties. 

On the 7th June 1911, the Caloutta High 
Oourt dealt with the appeal, but not, it seems, 
with the revision petition and passed the 
following order by consent of the parties:— 

“By sonsent of parties the order of the 
, Üourt below is varied in the manner following, 
namely, the Government revenue and sesses 
and other outgoings, ав per soheme framed 
by Court, and the budget of the Reseiver 
are to be paid first, and then the decrees 
whioh do not oarry any interest and then 
the deereos which sarry., interest. This 
order is made subjest to the payment of 
allowanees to the judgment debtors. There 
will be no order as to the aosta of this Court, 
The Receiver will sontinue as before." 

It will appear on a reference to the 
petition for revision that the desrec-holder 
raised three distinas pointe, first, that the 
Reseivar should be discharged and the 
properties attashed in oexesntion of hia 
deerces sold to satisfy his deereas, secondly, 
that, in any event, the deorees carrying no 
intoreat should be satisfied by sale cf the 
properties, and, thirdly, that the Receiver 
should be dirested to pay to him ths 
current demand for revenue and eesses, In 
order to understand the last point, I ought 
to state that the properties of the jndgment- 
debtors are babuana properties granted to 
them by the head of the family and that, 
under an arrangement between them, the 
Government revenue and cesses payable in 
respect of these properties are rcaoverable 
from them by tLe Maharaja of Darbhanga; 
and опе of the grievaroes of the respond. 
ent was that the Heaeiver did not pay to 
him the surrent demanda for revenue and 
оєввев. The consent order passed by the 
Oaleutta High Coart met two of the points 
raised by the deeres holder, but said no- 
thing at all es to the most important point 
raised by the deereo.holder, Had the order 
of the High Conrt been passed m invitum, 
it sould not be argued for one moment 
that the relief аревійваПу elaimed by the 
feeree-holder, and not granted by the High 
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Court, shonld not be deemed to have been 
refused. Does it make any differenee that 
the order passed by the High Oourt was 
& consent order? In my view, the position 
taken up by the desree holder is opposed 
both to principle and authority, On princi- 
ple, I sannot understand how it is open 
to the  deeree-holder to raise  & 
question whioh he gave up in the High 
Court when, as а result of that giving up, 
he seoured certain advantages whieh were 
denied to him by the Court of first instance. 
The judgment.debtors say as followa, and 
I oan see no answer to the argument: "It 
is besause the desree-holder gave up the 
first point raised by him in the High Court, 
that we conceded the other points as to 
whish he had a grievance, ıt is not open 
to him now to go bask upon the representa- 
tion which he must be held to have made 
to ue, on the faith of which we acted and 
sharged our position to our detriment,” 
As regards authorities, it has been held 
that the prinsiple of law underlying section 
1l of the Code applies to interlosutory orders 
[Mungul Pershad v. Grija Kant Lahirt (2)] and 
thata consent order raises an estooval аз much 
as a desree passed in invitum [NToholas v. 
Asphar (3), Lakshmdsantar v, Visknuram (4), 
Bhaishankar v. Morarji (5) and Kumara Ven: 
kata Perumal v. Thatha Ramaswmy Ohetty (6)] 
and that so long as a consent order stands, it is 
not open to either party therelo to give the 
go-bye to it, evan if it sontaina clauses bad 
in law [Cowasyi v. Késinlas (7)]. I hold 
that tha вопвепё order passed by the 
Celentta High Oonrton the 7th June 1911 
must operate, so as to estop the desree-holder 
from putting forward the contention that 
be is entitled to have the Reseiver dis- 
sharged and the properties sold in execution 
of his decree. He is, in my opinion, bound 
by the scheme as framed by the Court, 
whieh із spsoifisally referred to in the 
consent order, and, во Jong as the Reosiver 
adheres to the scheme and gives efiest to 
that soheme, the deoree-holder ie not entitled 


(2) 81. А. 123; 80. 51; 110,1, R, 113; 4 Sar, Р. 
C. J, 249; 4 Ind. Deo. (м. в.) 32. 

(8) 24 C. 216; 12 Ind, Deo. (м. в.) 810. 

(4) 24 B. 77; 1 Bom. L. В. 634; 12 Ind, Deo. (м, в.) 
588. 

(5) 12 Ind. Cas, 585; 86 B. 288; 13 Bom, L, В, 950, 

(6) 9 Ind. Cas. 875, 35 M.76; (1911) 1 M. W.N. 
290; 9 M. L. T, 487: 21 M. L. J. 700. 

(7) 11 Ind, Cas, 084; 36 В, 371; 18 Bom, І, R, 649, 
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to put forward fresh grievances as grounds 
for the discharge of the Hoseivev and for 
proseeding with his exesution sases. 

The difficulty of the desree holder does 
not end here, On the 25th July 1914, 
the deeree-hoíder made his firat attempt to go 
behind the оопвепё order, Не applied before 
the Subordinate Judge for an order on the 
Heseiver to pay him off either by sale or 
mortgage of the properties belonging to 
the judgment-debtora and, in default, for 
the dissharge of the Ressiver. The petition 
presented. by the deeree-holder on the 25th 
July 1914 has not been printed in tbe 
paper-book, but its purport has been stated 
by the.deoree-holder in the 23rd paragraph 
of hia petition in the present proseedings, 
The Subordinate Judge dealing with the 
application eame to the  eonslusion that 
the question of the sale of the properties 
sould. not be considered in view of the 
sonsent order passed by tbe Onlentta High 
Court. The order of the Subordinate Judge 
was passed on the 6th July 1915, and the 
decrse-holder sequiessed in the order во 
completely that be did not shallenge the 
sorreoiness of the order by an appeal to 
the High Court. This was an order passed 
їп invitum and must, in my judgment, 
operate ases judicata on prineiples aralogous 
to those underlying section 11 of the 
Code. 

On the 26th January 1917, the deeree- 
holder made his sesond attempt to get rid 
of the «consent order. On that date, he 
presented an application for the discharge 
of the Receiver, and the grounds which he 
assigned for tbe application were identically 
those whioh he had put forward in the 
preseding application. The judgment. debtor 
sontested the applioation on the ground that 
both the consent order parsed by the 
Caloutta High Court on the 7th June 1911 
and tbe order passed by the Subordinate 
Judge on the 6th July 1916 were impedi 
ments to the maintainability of the appli- 
sation. ТЬе Subordinate Judge dealt with 
the, applisation on the 2let April 1917, 
and, giving effeet to the plea put forward 
ou behalt of the judgment. debtors, refused 
the application, There was an „appeal to 
this Court from the order passed by the 
Subordinate Judge. .On tho 20th June 
1918 this Court dismissed the appeal pre- 

ented on behalf of the deeree-holder, 
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.buf, in во doing, made the ue obser vá. 
ions: — 


“Вав the real dispute gces deeper and 
the matters whieh were incidentally raised 
before the Subordinate judge will, as the 
learned Vakil for the appellant states, have 
to be determined in the near future, He 
desires that we should not go into these 
disputes. ` 

“I think it would not be proper for us to 


go into matters whiob the judgmert debters 
-ot. all eventa 


have not some prepared fo 
litigate here and that the proper eouree will 
ba for the decree holder, if he so chooses, to 
raise there matters in the first irstanee in tbe 
Excouting Court. 

"It is bis contention that he has a right 
to re-open the ssheme wbieh was prepared 
and to ask the Subordinate Judge either to` 
diesbarge the. Receiver and to bring the 
properties to sale or to dissharge the Reesiver 
and to direat bim to cell either part or the 
whole of tbe properties. We are not eon- 
cerned at this stage to express an opinion on 
this matter.” 

lt is quite slear that the learned Judges 
dealing with the appeal did not express ary 
opinion on the question whether the deoree- 
holder was entitled to have the Reseiver 
direharged, with a view to have the кбһетпе 
re-opered and to have the properties belong- 
ing to the judgment.debtors sold. The 
learned Judges took the view that the desree- 
holder sould, if he ehose, raise the matter 
by an application to the Exeesuting Court. 
Eneouraged by these observations, the desrea- 
bolder made another attempt, hia third 
attempt, to get rid of tke eonsent order. 
And this time be sucaeeded. 

In my view, the learned Sabordinate Judge 
should bave refused the applieation, on the 
greund tbet there were atleast two crders 
wbieh took вжву from the deoree holder {Ге 
right to make the prerent applisation— ihe 
content order раввей on the 7th June 11], 
and tbe order passed by the learned Sub. 
ordinate Judge onthe 6th July 1916. The 
precezt applisalion is an applisation by 
the desree holder for an order that 
"He may be allowed to proseed with the 
sale of the properties moctgaged in exeantion 
of his mortgage deoree and with the exeontion 
of his desrees generally” and for the 
diseharge of the  Reeeiver. That was 
identically his applieation whigh . resulted 
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in the sonrent order опе 7th June 1911. 
That again was his applieation whieh 
resulted in the order passed on the 6th July 
1916. І do not fora moment doubt that the 
consent order or the order passed by the 
Court onthe 6th July 1916 will not stand 
in the way of the decree-holder, if the 
judgment.debtors depart from the terms of 
the consent order ; but there is no suggestion 
that the terms cf the oonsent order are nof 
serupulously adhered to. The only sugges- 
tion is that it will take many yeare, under 
the present esheme, to satisfy the deoerces 
held by the deeree-holder. That argument, 
in my view, is not admissible, sinee the 
deeree-holder must presumably have taken 
that argument into sonsideration when be 
first consented to the appointment of the 
Receiver, and then to the order passed on the 
7th June 1911. 


In this eonnestion I must not omit to 
eonsider one argument, indeed the main 
argument, employed by the Subordinate 
Judge. He says that there is not a word 
in the petition of the judgment.debtora for 
the appointment of a Rassiver to suggest that 
it was intended to satisfy the deorees out of 
the insome of the estate, and he concludes 
that "the interpretations whieh are sought to 
be put on these petitions did rot enter the 
minds of the parties," 16 is sufficient to 
refer the learned Subordinate Judge to 
the third paragraph of the petition presented 
by the deoree-holder in the Calentta High 
‚ Court, in whish the deoree-holder puts bis 

own interpretation of the petition, and to 
respeetfully ask the learned Subordinate 
Judge bow he resonsiles the slear admission 
made by the deeree-holder in that petition 
with the eonelusion at whieh he has arrived. 
That paragraph runs as follows :— 


“That on the 2nd February 1910 the 
debtors applied to the Subordinate Judge that 
a Reseiver might be appointed over their 
attashed properties and that sueh Receiver, 
instead of selling the prorertier, might 
manage them and from the rents and profits, 
after dedustion of management experses and 
after payment of some small allowances to 
the debtors for their maintenanee, might pay 
up the deoree debts aesording to the deerees. 
The application presumably was made under 
Order XL, rule l, read with Order XXI, 
rale 83,” 
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In the next plave, the learned Subordinate 
Judge has throughout assumed that the deeree- 
holder was not in a position to have any 
idea of the insome of the properties belonging 
to the judgment.débtors, and that, therefore, 
he sould not have known, when he gave his 
consent to the appointment of the Ressiver, 
that it would take twenty-five years to 
dissbarge the debts due to the decree. holder, 
The learned Subordinate Judge has omitted 
to mention that the judgment-debtors are the 
members of a younger branah of tle 
Darbhanga Rej family, of whiah the deares- 
holder is the prerent head, and that the 
properties with whieh we are вопвегпей ме 
Raj properties which formed the  subjco'. 
matter of a babuana grant in favour of an 
angestor of the judgment debtore. "There is 
no reason whatever to doubt thatthe Rej 
Offisials have а olear idea of the exaet income 
derivable from those properties and that 
they entered into the transaction with full 
knowledge of all relevant fasts. When we 
are seoking for an explanation for tke 
unbusinesslike sondnet of the deeres-holder 
in sonsenting to the appointment of a 
Heseiver cn terms whish are undoubtedly 
hard on him, it is more reasonable to take 
the view that the dearee-holder as the head 
of the family was moved by an impulse to 
save the properties belonging to his awn 
relatives withont serious injury to him than 
that he was misled by these relatives. 

But, in truth,the questions dealt with by 
the learned Subordinate Judge do not at all 
arise. They are undoubtedly matters of 
prejudice, but are wholly irrelevant when 
we are considering whether the deoree-holder, 
having soneented to the order of the 7th 
June 1911, and baving submitted without 
challenge to the order of the 6th July 1916, 
ought to be permitted to raise the question 
for the third time that he is entitled to 
prooeed with the sale of the properties in 
exeoution of his dearees against the judgment. 
debtors. In my opinion, he ought not be 
permitted to raisa the question again, I 
must allow this appeal, seb aside the order 
passed by the learned Subordinate Judge and 
refuse the applisation with eosta throughout. 

Tbe judgment-debtors will ke entitled to 
have the actual sosts insurred by them in 
these proseedings both in the Ccurt of first 
instanee and in this Court out of the estate 
and the Reosiver will beat liberty to pay 
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agent оп а reeeipt signed by them or by their : 


` agent, 
Appeal allowed, 


OALOUTTA HIGH COURT. 
Appears FROM APPELLATE Decrees Nos, 513 
хр 566 то 595 or 1916, 

August 5, 1920. 

Present;—Sir Asutosh Mookerjee, KT., 
Acting Ohief Justice, and Sir 
. Ernest Fletcher, Кт. 

Raja KRISTO DAS LAW anD CTHERS 

— PLI NTIEIC-ÁÀPPELLARMTSE 
versus 
ABDUL KAHIM anp o1ners— 
Daren pdanis—~- RESPONDENTS. 

Landlord and tenant-—Suit for vent – Abatement 
claimed on ground of diluvion—Burden of proof— 
` Appeal, second—Finding based on evidence, whether 
can be challenged. 


In suit forrent onthe basis of written con- 
tracis antecedent tothe Bengal Tenancy Act, the 
defendant claimed abatement of rent on the ground 
that durinz the years for which rent was claimed 
a considerable portion of the land of the tenancy 
. had diluviated: 

Held, that, in the absence of an express agreement 
to the contrary, a& soon asthe fact of diluvion had 
been established, the tenant was entitled to abate- 
ment of rent, and the burden was shifted to the 
landlord to prouve the reduced amount of rent 
justly recoverable, by proof of the extent of the 
diluvion, and that in the absence of any evidence 
for the determination of this question, the landlord 
was entitled to a decree to the extent only of 
the written admission of the tenant. [p.:475, col 1.] 

À finding based on evidence arrived af by an 
Appellate Court cannot be challenged in second 
appeal. [p.47^, col 7] 

Appeals against deorees of the Snbordi. 
nate Judge, Nosklali, dated the 30th of 
September 1915, reversing and modifying 
respectively deorees of the Munsif, First 
Court at Feni, dated the 28th August 1914, 

Babus Mohéndra Nath Roy, Narendra 
Ohandra Boss and Satyendra Nath Mitra, for 
the Appellants. 

Dr. Sarct. Ohandra Basak, Babos Ram 
Doyal De and Bhagtrath Ohcndra Das, for 
the Respondents, 

- Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar, 
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JUDGMENT, 

Mooxesryen, Аста. О, J.— These thirty- 
one appeals have been preferred by the 
plaintiffs in as many suits for ‘rent, which 
were divided into two groups in the Courts 
below. One group sonsisted of six suite, 
whish have given rise to Appeals Nos, 513 


“and 566 to 570. The other group eomprised . 


twenty-five suite, whieh have led up to Ap- 
reals Nos 571 to 595. The questions whish 
require desision in the two greups of 
appeals are different and may be briefly 
indieated, In the first group of suite, the 
plaintiffs alaimed rent on the basia of written 
contracts, antesedent to the Bengal Tenanoy 
The defendants elaimed abatement of 
rent on the ground that during the years for 
whioh rent was olaimed, a sonsiderable por- 
tion of the lands of the tenanoy had diluviated, 
In the sesond group of suits, the pleintiits 
elaimed rent at insreased;-rates, also on the 
basis of similar written eontraois of tenanoy, 
en the ground that the tenants were in posses- 
sion of excess lands, It may be added that 
as there was no express provision in the Rent 
Asis whieh preseded the Bengal Тепапву 
Aot, for assessment of rent on additional 
lands, if was usual to insert in oontrasts of 
tenansy provisions fcr that purpose, ^^ 

As regards the first set of appeals, the 
grievanee of tke landlords ia that their 
olaims have not been decreed in full, although 
88 арреєга from the judgwent of the Subordi 
rate Judge, the tenants failed (о estz blish the 
exact quantity of land which kad teen dilu- 
viated in the oase of cash tenancy during each * 
of the years fcr whioh rent was elaimed, 
The judgment cf the Subcrdinate Judge 
seems, at firat sight, open to critisism: but 
on olose examination it is plain that he has 
adopted the only sourse open to him, in the 
ejreumstaoces we. shall presently explain. 
The plaintiffs aameinto Court on the allega- 
tion that they were entitled to rent at the 
annual amounts specified in the contrasta of 
tenaney for the lands eld by the tenants; 
the quantity of land in the occupation of the 
tenant in each suit was set ont in the plaint, 
The plaintiffs did not diselose that the lends 
were situated on the side of a large navigable 
river and were subject to dilavion, The 
defendants pleaded that the lands were 
subjest to diluvion and that, during the 
years for which rent was claimed, eonsidera- 
ble portions of the lands had in fact begu 
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diluviated, They supported this allegation 
by evidence whish, though generally trust. 
worthy, was not absolutely reliable as to the 
exact quantity diluviated eash year from 
each holding The oontention of the 
landlords-appellants is that the burden lay 
upon the defendants to establish, not merely 
that there was diluvion, but also the precise 
quantity of land diluviated each year, and 
as they had failed to furnish aesurate proof 
in this respest, they were nis entitled to 
abatement of rent. We are of opinion that 
this sontéention cannot be sustained, 

The defendants hava established by evi- 
dense of a conclusive sharaoter that there 
waa diluvion during each of the years in suit 
and in respest of each of the tenansies, This 
in fast was not seriously controverted by the 
plaintiffs, Ав soon вз this was established, 
the inferenee beeame irresistible that the 
plaintiffs had put forward а slaim whish was, 
in part, at least, exaggerated. The ap. 
pellanta have not explained how, under these 
eiroumBtanees, the Court san ba compelled 
to make a deeree in their favour for the 
entire sum claimed by them, although the 
Oourt is convinced that the claim is өх: 
aggerated. Woe are of opinion that as soon 
as the faat of diluvion had been established, 
ib followed that, as there was no express 
agreement to the contrary, the tenants wero 
entitled to abatement of rent [ Sheth Enayet- 
oollah v, Sheikh Hlahee Butsh (1) and Salimullah 
v. Kali Prosonno Parbat (9) } and the burden 
therenpon shifted to the landlords. plaintiffs 
to prove the redueed &mount of rent justly 
recoverable by them, whieh воша be done 
only by proof of the extent of the diluvion, 
This -view is supported by the desisions in 
Gopanund Jha v, Lalla Gobinl Pershad (3) and 
Surend-a Narain Roy Ohowdhury v. Dinancth 
Basu (4). 1n the osse before ue, the plaintiffs 
have undonbiedly withheld evitenss in their 
possession whioh would have assisted the 
Conrt in the determination of this question. 
In such siraumstances the Subordinate Judge 
followed the only sourse open to him, namely, 
‘to make a deorea in favour of tha plaintitta 
assording tothe admission in the written state- 


(1) W. В. (1864), Act X, 42. 

(2) 38 Ind. Cas. 349; 22 О. L. J. 569. 
(3) 12 W. R. 109. 

(4) 36 Ind. Cas. 33; 43 C, 664, 
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ment of the defendants, The оззе is analogous 
to what frequently happens in suits for rant 
where neither the plaintiff nor the defendant 
is able to prova the rate of rent respectively 
alleged by him; the Court thereupon makes 
a deoree in favour of the plaintiff aesording 
to the admission of tha defendant. We are 
of opinion that tho judgment of the 
Sabordinate Judge is substantially eorreat 
and his decree must ba affirmed. 

As regards the seaond set of appeals, it 
is plain that there is no ground whioh вап 
be suecossfully urged in view of the stringent 
provisions of the law whish regulates sesond 
appsals to this Court. The - quastion in 
controversy related to tha standard of 
measurement at the inseption of the tenanoy, 
whish was stated to be the length of the 
hand of one Mr. Courjon. The Subordinate 
Judge has found on the evidenee that this 
unit of measurement was 19$ inches long 
instead of 18 inehes, whioh is the measure 
of the standard oubit, This finding sannot 
possibly be assailed in seaond appeal; and 
if i5 remains untoushed, it eannot be disputed, 
as ib was not disputed in the Courís below, 
that tha defendants are nob in possession of 
вхозвв area asseasabla with additionel rent. 
Oa this ground, the daaraes in the second gat 
of appeals must ba affirmed. 

Oar attention, howevar, has been drawn to 
tha concluding portion of tha judgment of 
the Subordinate Jadge, where he has made 
a deslaration that the length of the standard 
eubit of measuremart in Parganas Badrabad 
acd Amirabad is 192 іпзһез. The plaintiffs 
dii not a-k for вові а deolaration in their 
plaint, nor did the defendants urge that auch 
a declaration shonld be made in their favour, 
16 is plain that the Subordinate Judge shonli 
not have made such a deolaration, whioh must, 
in aongequence, ba expunged from the 
decree. Я 

Subject to this variation, the appeals will 
stand dismissed, with sosts wherever the 
respondents have entered appearanee, 

Fustcaee, J.— agrees. 

Appeals dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dzo&gER No, 159 
or 1919, 
July £, 1920. 
Ртегеп1:— Мт. Justiee Walmsley and 
. Mr Juatice Greaves, 
. GOUR CHANDRA DAS AND ANOTHER— 
Darenxvaxts Nos. 1 аяр 2— APPELL: NTS 
versus 
58тан MON MOHINI DASI— 


PrAINTIFE-— RESPONDENT 
Administrator de bonis non, sub by, against heirs 
of deceased emeculor for accounts, whether matn- 
tainable—Administrator, right of, to demand ac. 
counts: 


А 


A testator by his Will created a trust of his 
property in favour of an idol, and appointed the 
two executors of his Will to be shebaits of the idol, 
One of the executors died, Upon this the testatór'g 
daughter who had obtained a grant of administra- 
tion de bonis non, sued the heirs of the deceased 
executor for delivery of the moveable property, of 
the estate and for a direction to them to render 
accounts for the period of the executor’s tenure 
of office : 

Held, that the suit wag not maintainable; that. the 
testator having created his estate as trast property, 
the executors, after payment of debts, legacies and 
funeral expenses, would hold the estate upon the 
trusts of the Will, and there would be no property 
administered by them which would pass to any 
administrator de bonis nou, and that the defendants, 
heirs of the deceased executor, were under no ob- 
ligation to render accounts of the executorship of 
the executors. [ p. 476, col. 2.] ec 


Appeal against a desree of the Distriet 
Judge, Hooghly, dated the 21st November 
1918, affirming а deoree of the Subordinate 
Judge, Second Court of that district, dated 
ihe 21а December 1916. 

Babu Dwarka Neth Chakrabarty (with 
him Baba Hira Lal Chakrabarty), for ihe 
Appellants. * 

Babus Basanta Kumar Bcss and Sitaram 
Banerjee, for the Respondent, ` 7 


JUDGMENT., 

Gre.ver, J.—This is an appeal by defend- 
ants Nos. l and 2 against a  deoision 
of .the Distriot Judge of Hooghly affirming 
a decision of the Sesond Subordicate Judge 
of Hoogbly.. The material facts are shortly 
as follows:—One thambhu Chandra Das, who 
died in the year 1¢82,. hy his Will ap. 
pointed ав bis -exesutors Nilmoni and 
Srinibash. He also appointed them аз 
shebatte of a oertain Thakur named Saligram, 
and the effest of the Will of Shambhi as 
eonsirued by this Court was that he 
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created a trust in favour of the idol of 
the whole of his property, Shambbn left 
a widow named Saraswati, who ia still alive, 
and a daughter named Mon Mohini who 
is tke respondent in this appeal. She ob. 
tained Letters of Administration de bonts-non 
of tke estate of Shambhu. In this aapaeity 
Mon Mohini sommenced the suit in respeot 
of which this appeal asrices against- tre 
defendants as heirs of Nilmony, who died 
in tke year 1914, askirg amongst other 
reliefs that the moveable properties of tha 
debutier estate might b» made over to her 
and that the defendants might ba directed 
to render acoonuts for the period of the 
exeon(cr’s tenure of сазе. The deorse 
pareed ty tho firet Court, wbieh bas been 
upheld hy the lower Appellate Court, direots 
the two defendants to render within two 
monihs a full and eorreot aacsonnt of all 
the properties of the estate of Shambhu 
that өлше into the hands of Nilmopy ard 
Srinibash and to  reeder oertain other 
ascounts mentioned in the deeree, 1 may 
assume for the purposes of this appeal, ard 
indeed I must, thatthe finding of the lower 
Appellate Court that the defendants have 


‘removed varicua moveables belonging to the 


idol and house is а oorresb finding, but tke 
appeal is bourd to soseced, inasinuch as the 
suit was шіғсопвеіуед. The whole of the 
estate of Shambbu was created a trust 
property for the idol Saligram and ав soon 
as debts and legasies were paid and the 
funeral expensea were paid, the exeontora 
would hold the property проп the trusts of 
the Will and thére would be no property ad- 
ministered by the executors whieh would 
pass to any administratrix de bonts non 
appointed by the Probate Courr. 

It seems to have been argued by the 
learned Vakil for tbe respondent that ihe 
mere appointment of his client as adminis. 
tratrix de bonis non entitles her to the 
reliefs she sought, It does not-follow tbat 
as the result of that grant, as cf neoessity, 
the administratrix will obtain any property, 
Jt the property has beeome trust. property, 
it is not for the administrator to ask for 
assount cf thore properties whioh are in 
trust. Now, it seems to me that on the 
death of Nilmony, whe, althcngh he was 
empowered to appoint a-shebatt to sucaeed 
him, has negleoted to do во, the only persons 
who were entilled to eommoenee.-this spit 
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would be either Saraswati the widow of 
Shambhu or the persons who, in the events 
whioh have happaned, would be entitled to 
act as skebatis of the idol in a properly воп. 
stituted suit, It seems fo me that Mon 
Mohini as. administratrix de bonis non cannot 
maintain a suit of this nature, That really 
disposes of the appeal. But if that is not 
sufficient, the deeree for assounts that bas 
been paszed by the first Court and upheld 
by the lower Appellate Court is manifestly 
wrong. The defendants are, no doubt, bound 
to assonunt for the moveables and other pro- 
perties whish they may have removed in a 
properly constituted suit ; but they are under 
no obligation to render asoounts of the 
exeautorship of Nilmony and Srinibash with 
. whom they have no concern. 

In the result the appeal is allowed and 
the suit dismissed with costa in all Courts. 

Waveney, J,.—1 agree. 

Arpeal allowed, 


BOMBAY H.GH COURT. 
Sggoxp Оу, Appear No, 84 or 1920. 
November 30, 1520, 
© Présent —BSir Norman Macleod, Kr., 
. Chief Justice, and Mr. Justice Sbah, 
NARAYAN BUDHAJI MOKAL-—PriisTIFE 
—ÀÁPPELLANT 
versus 
POSHA JAMA THAKUR AND OrBERS—. 
DEFENDANTS — Responpents, 
"Transfer of Property Act (IV of 1882), s, T4— 


Subsequent mortgagee paying off prior mortgage, with. 
out obtaining assignment or receipt, position of. ` 


If a second mortgagee pays off the first mort. 
gagee without obtaining an assignment of the 
mortgage and without getting а receipt for the 
amount paid, but in lien thereof obtains the actual 
mortgage document, then it cannot be said, accord- 
ing to the principles of justice, equity and good 
conscience, that the first mortgage is extinguished, 
and that the second mortgagee has no right to sue 
for the amount due under the first mortgage. [p. 
479, cols. 1 & 2 J 


Sesond appeal from в deaision of the 
Joint Judge at Thana, in -Appeal No, 227 of 
1918, reversing a desree passed by the 
Subordinate Judge at Alibag, in Civil Suit 
No, 721 of !917, 


Mr. P. B. Shingne, for the Appellant, 

Mr. W, B. Pradhan, for Respondent No. 3. 

Mr. D. 0, Virkar, for Мт, P. V, Nij.ure, for 
Respondents Nos. 4, 5 and 8, 

JUDGMENT, 

М сікор, C. J.—The plaintiff filed this suit 
to resover the sum of Hs, 357.8 0 from the 
defendanta or,in the alternative, to reeover 
the sum by sale of the mortgaged property, 
or to recover the possession of the property 
by foreslosure. It appears that this pro- 
perty was mortgaged by the then owners, 
who are now represented by the defendante, 
to ons Ramohandra Raghunath on the 186 of 
February 1880 for a sum of Rs. 250 with 
possession. The mortgagee sold his right 
to one Tatya Keshay on the 6th of Marsh 
1880, It was provided that the mortgage- 
debt was not to carry interest, and the 
mortgagee was to enjoy the property mort- 
gaged in lieu of interest, The defendants 
then passed a dosument in favour of the 
present plaintiff's father on the 15th Maroh 
1898. That dosument on the fase of it 
appeared to be a sale-deed transferring the 
property to the plaintiff's father in considera. 
tion of Rs. 600. In 1898 the plaintiff's 
father paid off the first mortgagee, Tatyn 
Kesbav, and obtained possession from him 
of the suit property, together with the 
title-deeds under the original mortgage of 
the Ist of February 1880, The property 
continued in the possession of the original 
mortgagor's family as tenants, rent notes 
being passed to the plaintiff, the last of 
whieh was dated May 1906, Exhibit 13 in 
the oase. In 1915 the plaintiff fled a suit 
against the defendants for ejestment, on the 
basis that his father was the owner of the 
property and the defendants were his tenants. 
The defendants pleaded thatthe dooument 
of 1893, although ostensibly а sale deed, 
was in reality в mortgage. This point was 
сопоєӣеї by the plaintiff, with the regult 
that a redemption deoree was passed. The 
plaintiffs then sontended that the defendants 
sould not ba allowed to redeem without 
paying off not only what should be held 
to ba due under the dooument of 1893, 
but aleo what was due under the mortgage 
of the Ist of February 1880. The learned 
Judge cams to the seonelusion that tho 
defendants should be allowed to treat the 
plaintiffa as sesond mortgagesas only, and 
that they were not bound to redeem both 
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mortgagees, relying upon Order X&XIV, 
rule 1, by the explanation to whieh the prior 
mortgagee need not be joined in в suit 
to redeem a subsequent mortgage. I should 
may ‘it would be very doubtful whether that 
applies to в ense where the prior mortgagee 
is the same person as the subsequent in- 
eumbranser. However that may be, the 
result of that suit was that accounts were taken 
of the second mortgage under the Dekkhan 
Agrioulturists’ Relief Асі and possession was 
given to the defendants, they being allowed 
to pay off the mortgage amount by instal- 
ments. lt eannot be said that anything 
was decided in that suit with regard to 
the first mortgage exaept thie, that the 
defendants were allowed to redeem the second 
mortgage withont also at the same time 
paying off the first mortgage, and under 
the provisions of the  Dekkhan Agrisul. 
turista’ Relief Aot they were allowed 
to go into possession. The plaintiffs 
unfortunately did not appeal against that 
decree, 

They have now filed this suit on the 
mortgage of the lst of February 1880, 
The Trial Court pasred а deoree in their 
favour for the amount elaimed, viz, 
Bs. 357-8.0. But it is ooneeded that the plaint. 
iffa sould nob resover, in any event more 
than Rs. 250, the original mortgage amount, 
as it was expressly provided that the mort- 
gage-debt was not to earry interest, the mort- 
gagee being in possession and enjoying the 
profits, | | 

In appeal the lower Appellate Judge 
desided all the points in the oase in 
favour of the plaintiffs except one, with 
the result that the suit wes dismissed with 
eosta, The learned Judge thought that as 
the plaintiffs sould not produce a receipt of 
the amount they had paid to the first 
mortgagee, they had not the required au- 
thority to proseed against the heira of the 
original mortgagor for re-payment of the 
amount whioh had been paid in discharge 
of the first mortgage. The learned Judge 
relied upon seation 74 of the Transfer of 
Property Ast. That geotion deals 
with the rights of a subsequent mortgagee 
to psy off prior mortgagees. 16 provides 
that “any second or other subsequent mort- 
gages may, at вру time after the amount 
due on the vext prior mortgage has become 


payable, tender sush.amount to the next. 


prior mortgages, and воо mortgagee is 
bound to ascapt sush tender, and to give a 
receipt for sash amount; and (aubjoat. 
to the provisions of the law for the time being 
in forse regulating the registration of dosu- 
ments) the subsequent mortgages shall, on 
obtaining such reesipt, acquire, in respeot 
of the property, all the rights and powers 
of the mortgagee as suob, to whom he has 
made snoh tender." Under sestion 17 (2) 
(11) of the Indian Registration Ast, a 
reosipt for payment of money due under 
a mortgage, when the reseipt does not pur- 
port to extinguish the mortgage, does not 
require registration.- The argument is that 
the subsequent mortgagee, having paid off 
the prior morigagee without obtaining a 
reosipt, did notacquire any right to stand in 
the shoes of the first mortgagee for the pur. 
pose of recoveriog the mortgage money from 
the mortgagor. 

The question is a mush larger one, The 
question is not only whether onthe faats 
of thie sase the Court should dismiss the 
suit besause the plaintiffs hava rot armed 
themselves with the ressipt of the money 
which was paid to the first mortgagee, but 
also whether the fasts thai the money was 
paid, and that the  mortgage-deed waa 
handed over to them, do not give to them 
right in equity to sus for the money due on 
the first mortgage, 

We have been referred to the deoision 
in the ease of Mahomed Ibrahim Hossein Khan 
v. Ambika Pershad Singh (1). Thera there 
was a simple mortgage for Ra, 12,000 of 
the suit property, dated 20th November 
1874, the mortgagee to have possession 
until the amount was re-paid in 1887, 
Between the 20th November 1874 and the 
17th February 1888 the properties in suit 
were further oharged with simple mortgages, 
some of them relating to two of the pro- 
perties in suit and one of them relating 
to the third, Then on the 17th February 
18:8 a further mortgage was made of the 
suit properties with the express purpose of 
paying off the mortgage of 20th November 
1874. The money borrowed on the doou- 
ment of the 17th February 1888 was applied , 


(1) 14 Ind. Cas. 496; 89 C. 527; 14 Bom. L. R, 
280; 11 М.Т. Т, 265; (1912) М, W. №, 867; 9 A. L. 
J. 332; 16 О, W. N. 505; 18 O, L.J, 411 22 ML Jy 
468, 89 I. А, 68 (P. 0). 
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in dissharging the debt due on the mort. 
gage of November 1874,and that mortgage 
was given up tothe mortgagee of February 
1888. The question was whether ‘that mort- 
gageo was entitled to priority over the 
intermediate mortgagees in whose favour 
mortgages had been created between February 
1874 and February 1888. Their Lordships 
of the Privy Counoi] held that the quss- 
tion was whether the mortgagee of 1888 in- 
tended, when paying off the mortgage of 1874, 
to keep that mortgage alive. They referred 
to the desision of the Privy Council in 
Gokaldas Gopaldas v. Rambaksh Seochand (2), 
in which it was held that в purehaser of an 
equity of redemption in immoveable property 
situated in India, who, having notice of a 
gesond mortgage, paid off e first mortgage 
upon the property without an assignment 
of the Sret mortgage to bim, must be aesumed, 
assordisg to therule of justice, equity and 
good acnseience, to have intended to keep 
the first mortgage alive, and concequently was 
entitled to stand inthe place of the first 
mortgages and to retain possession against 
the second mortgagee until re payment, 


It may Бегай that in thie sare the 
plaintif’s father thought that he had pur. 
ohased. the equity of redemption in 1893, 
The question would then arice whether, when 
he paid off the mortgage of 1880, he intended 
that the mortgage should be extinguished 
or that it should be kept alive for his own 
proteetion in ease there should be avy inter- 
mediate ineumbranses, But’ owing to the 
deaision in Suit No. 279 of 1915 this ease 
has assumed а different aspeot, besause it 
has now to be considered that in 1893 ^ the 
plaintiff's father did uot bésome the owner 
of the equity of redemption but only obtained 
the position of a aubsequent ineumbranser, 
who was entitled to pay off prior ineumbranoes, 
and it appears to us that the same prinsiples 
must apply as were applied by their Lord. 
ships of the Privy Conneil in Mahomed 
Ibrahim Hossein Khan ^v, Ambika Pershad 
Singh- (1), the ease I have referred to, 
namely, that if a second mortgagee pays off 
the frst mortgagee without obtaining an 
assignment of the mortgage and without 
getting a receipt forthe emourtpaid, but 


(2) 111. А. 126; 10 O. 1035; 8 Ind, Jur, 296; 4 Sar, 
Р, О. J, 648; 6 Ind, Dec. (м. s.) 692, 
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in Meu thereof obtains the actual mortgage 
document, then it cannot be said, aosording to 
the principles of justice, equity and good 
sonseieuse, that the first mortgage is extingu- 
ished, and that the sesond mortgagee has 
no right to sue for the amount due under the 
first mortgage, Ifit had not been for the apesial 
provisions of the Dekkhan Agrisulturiste’ 
Relief Act, the plaintiffs would still have 
been in possession of the mortgaged property. 
Therefore they would have been in a 
stronger position than they are now, aa they 
have been eompelled under those provisions 
to give up possession in favour of the 
mortgagor under the deoree in the former suit. 
But it does not appear to me that there are 
spesial provisions existing in this Presidensy 
in favour of the mortgagor who seeks to 
redeem, so that he could then evade those 
general principles of justiee, equity and good 
sonsoienae by whioh we are bound іп в вазе . 
of this description when dealing with the 
olaim of the plaintiffs. It sertainly would seem 
most inequitable in this sase, if the plaintiffs, 
who had paid off the amount due under the 
first mortgage to the assignee of the original 
mortgage, should not be entitled to овопру 
the position of the first mortgagee. There 
being no dispute whatever with regard to 
that psyment, there is no reason why the 
plaintiffs should be debarred from recovering 
that amount on the grounds slaimed by the 
present respondents, In my opinior, there- 
fore, the desision of the learned Appellate 
Judge was wrong. He ought to have held 
that the plaintiff was still entitled to rely 
upon the first mortgage of the lsb of 
February 1880, and he ought to have . 
passed an ordinary mortgage deeree in 
favour of the plaintiff fora sum of Rs, 250 
with eosts throughout with interest at 6 per 
sent. from the date of the suit. The plaint- . 
iff will get his eoste on the amount for 
whioh he восовейе, 

Smau, J.—Isooneur, I desire-toadd a word 
with referenas to the argument based upon 
seotion 74 of the Transfer of Property Aot. 
The lower Appellate Court has aceepted the 
sonstruation of the section whieh is pressed 
on bebalf of the defendants before us, The . 
argument is that under the seotion the prior . 
mortgagee is bound to aasept the tender made 
by the subsequent mortgagee, and to give 
a receipt for the amount tendered, and that 
the subseqrent mortgagee shall, on obtaining 
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&ueh  reseipt, atquire, in reapest of the 
property, all the rights and powers of the 
mortgages as-such, fo whom he has made 
suah tender, It is urged that unless the second 
mortgagee has obtained a reaeipt referred to in 
the sestion, no rights in respect of the 
first mortgage іп his favour oan ariee even 
though he has in fast paid the amount due 
under the first mortgage with the intention of 
acquiring the rights under that mortgage 
I am unable to Bosept this argument. Tbe 
seotion, no doubt, provides that on obtaining 
such a receipt the subsequent mortgagee 
shall aoquire ‘the rights of the next prior 
mortgages. But it does not follow, in my 
opinion, that in ease sucha reseipt is not 
obtained, the subsequent mortgagee вац 
never acquire such rights. I am unable to 
aesept the view that the obtaining ofa 
receipt is a oondition preoedent to the 
acquisition of  sueh rights. Where the 
Legislature means to provide thats document 
of а partionlar nature is necessary in order 
to oreate or acquire a right, appropriate 
language eonveying that meaning has been 
taed in the Aet, ан would appear from seotions 
54, 59, 107, 118 aud 123, Мо sueh language 
is used in this seation; and it seems to me 
that the eoustruction of the section whieh 
has been pressed before ue, if возерќей, 
would lead to injustice, For instanse, in thia 
vary ease, where it has been proved (hat the 
subsequent mortgagee has paid the amount 
due under the prior mortgage with a view 
to acquire the rights under.thaf mortgage, 
that the prior mortgegee has handed over 
the mortgage-bond to the subsequent mort- 
gagee and that, though the prior 
mortgagee bas received the amount due 
uhüder his mortgage, he bas failed , 
to pass в reeeipt as required by the 
sestion, the subsequent mortgagee would be 
able to acquire no right whatever in respect 
of the prior mortgage. That would be an 
unjust result, which would follow upon the 
narrow eohstruoetion of seotion 74 suggested 
by tbe defendants. I do not think that the 
provisions of that section are intended to ba 
exhaustive. All that the sesticn provides is 
that on the obtaining of епећ а reseipt the 
rights of the subsequent morteegee will un- 
doubtedly все into existeroe. But it does 
not follow that in the absenee of such a 
receipt suob rights cennot at all come into 
existence, On.ihe faote it is clear that if 
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gestion 74 is no bar tothe  asquisition of 
sugh rights, the sesond mortgagee has пп. 
doubtedly nsquired sush rights, ` 
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MADRAS HIGH COURT. 
Otvin Revision Partition No. 321 or 1919, 
January 19, 1£20. | 
Present : —Mr. Justise Krishnan, 
RAMUDU OHETTY —PiarNTiEF — 
PREIITIONER 
versus 
VARADARAJA OHARIAR AND ANOTHER— 


DEFENDANTS— RESPONDENTS. | 
Limitation Act (IX of 1908), Sch, I, Art. 182 (6)— 
Payment of maintenance allowance: uf judgment-debtor 
whether step-in-aid of execution—Order in emecution, 
passed without notice to parties—Res judicata. 


The payment of maintenance charges ofa judg. 
ment-debtor who is in Jail is nota 'step-in:aid- of 
execution’ within the meaning of Article 182.(5) 
of the Limitation Act. [p. 48', col. 1.] e 

An order in execution- passed without notice to 
parties doos not operate as res judicata. [p. 481, col, 
л 

Petition, under seotion 25 of Ast IX vof. 
1857, praying the High Court to revise an 
order of the Оопт of the Subordinate Judge, , 
Tranjore, in Exesution Application No, 341 . 
of 1918, in Small Oause Suit No. 109 of . 
1907. 

FAOTS appear from the judgment. : 

Mr T. Ethiraja Mudaltar, for.the Peti- . 
tioner,—The exeoution applioation wes nof 
barred, The payment of maintenanee sbarges 
for defendant's detention in Jail saves limita 
tion. 

Anyway the Court issued в warrant to 
defendant in 1917. The deoree must be keld 
io have been alive then and the present 
application was within three years of that 


date, 5 
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Mr. V. Ragavachariar, for the Respondents. - 
—The payment of maintenance charges is поё. 


an application to take a step in-aid of 

execution. [t isa formality. То have the 

effect of saving limitation there must be an 
independent application, 

There is no res judicata, The order in exeou- 
tion was'passed without notios, At any rate 
this point was not taken in the lower Court. 

SJUDGMENT.—The  exesution petition 
filed оц 4'h January 1915 waa olearly out 
of time, a8 the previous,applisation was on 
10th July 1911. Tha faot thatthe judgment- 
debtor was in Jail till 31st December 1911 
has no bearing on the question. The pay: 
ment of maintenanes charges is not shown 
to have baen mada withia thre) yera of the 
exeontion petilion in January 1915. Nor 
could suoh payment by itaelf во зе to give 
8 fresh starting point under Artisle 182 (5) 

of the Limitation Aot, ав that Articole requires 

an applieation to take a step-in-aid of exesu: 
tion. We sannot presums that an applisation 
would have been made when the dearece 
holder paid such ohargas. 

It was then urged that the- order passed 
by the Court issuing а warrant to defendant 
in 1917 concluded the question that the deoree 
yas subsisting then. 

To give the effest of resJudieatz to an 
order in exécution it should have been passed 
after notices to parties. No doubt the deoree- 
holder alleged in his petition that notise waa 
given, but as the pointof res judicaé: was not 
taken in the lower Court nor in the grounds 
here, the respondenta had no opportunity to 
meet it and I аш not prepared to allow the 
desres-holder to take it at this stage, as it 
would require a fresh trial on facts. 

; The petition fails and is dismissed with 
. eosis. ' 
М, C. P. , e 

Petition dismissed, 

CALOUTTA HiGH QOURT, 
‚ APPEAL FAOM APPELLATE Овсвве No, 1658 
or 1919, 
April 8, 1921, 


' Present; —Justiee Sir №. В. Ohatterjea, KT., 


and Mr, Justice Suhrawardy.. 
ТА ВА PRASANNA SEN-—PrAINT.FE—. 
APPELLANT 
versia 
SHAUDI BIBI Asp РРС ОТ Р 


Respoxrpexig, 
Muhammadan Law— Gift of praperty in possession of 
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mortgagee —Gift, nature of—Delivery of actual posses. 
sion—Possession and possessory rights, distinction be- 
tween — Possession, meaning of—Constructive possession 
lor purposes- of gift—Equity of redemption or other in- 
corporeal rights, gift.of—Possession of donee subsequent 
to gift— Completion of gift. 


Under the Muhammadan Law an equity of redemp- 
tion as well as other incorporeal Tights, as distin. 
guished from the corpus, may, in view of the exigencies 
and necessities of modern conditions and conceptions 
of legal rights of property, be subjects of valid gifts, 
the mode of delivery of possession varying according 
to the nature of the right conveyed [p. 486, col. ?.] 

A gift is valid even if the donee. obtains posses- 
sign S the property subsequent to the gift. [p. 456, 
ool, 2, 

Mahomed Buksh v. Hosseini Bibi, 15 O. 084 “Б 
702 „Р. 0.15 І. A. 81; 12 Ind. Jur. 231; 5 Sar, Р, 
C, J, 175;-7 Ind. Dec. (N. в.) 1040, followed. 

According to Muhammadan Law а property in 
the possession of a mortgagee and not in the actual 
possession of the donor (mortgagor) is not incapable 
of being the subject of a gift, provided the donor 
evidences the reality of the gift by divesting himself, 
so faras he can, of the whole of what he gives. 
[p 434, col. 2.] 

According to Muhammadan Law a gift is a con. 
tract bub as it isa voluntary contract without con- 
sideration, it is not enforceable unless accompanied 
by possession, in which case the devolution or trans- 
fer of the right to the property becomes complete, 
[р. 436, col. 1.] 

The insistence of the delivery of actual or direct 
possession in every case of gift loses sight of the 
distinction between possession and possessory right. 
Muhammadan text-writers deal chiefly with the 
former onthe ground that the donor must divest 
himself of all rights he hasin the subject of the 
gift, including whatever possession is in him. [p, 486, 
col 2.] 

But there is nothing in the 
to prevent the gift of a right to property, 
col: 2.] 

By possession in the law of gift is meant such 
possession as the nature of the mee of the gift is 
capable of. [р. 4*5, col, !.] 

Fakir Nynar Muhamed Rowther v. Kandaswamy 
Kulathu Yandan,14 Ind. Cas, 993; 86 M. 120 at p. 130 
and Chaudhri Mehdi Hasan v, Muhammed Hasan, 33 І. 
А. 68; :0 C. W:N. 706; 3 A, L. J. 405; 8 Bom L, R. 
887; 28 A. 439; 9 О. О, 198; 4 0.1, J. ?95; 1 M. L, 
T. 183 (P. 0.5 relied upon. 

Just as property ‘in the actual possession of в 
tenant or lessee is considered in the constructive 
possession of the landlord ог lessor for the purpose 
of making a gift, property in the possession of the 
mortgagee may, for the same purpose, be considered 
to be in the constructive possession of the mort. 
gagor, аз іп both cases some kind of right to pro- 
perty is left inthe owner. [р 484, col 2.] 

Ismail v. Ramji Sambhajr, 23 B. 682, 1 Вот, L, 
В. 177; 12 Ind. Dec, (м. з) 456 and Mullick Abdool 
Guffoor v. Muleka, 10 ©, 1112; 5 Ind, Deo. (N, в.) 143, 
relied upon, 


Muhammadan Law 
Lp. 484, 


Appeal against 8 desree of the Addi. 
tional Subordinate Judge,  Daees, dated 
tho 9th May 1919, affirming а deereo of 
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the Munsif, First Court at Manikganj, dated 
the 2nd of July 1918, 

FAOTS appear from the judgment, 

Babu Ramgati Sarkar, for the Appellant. 
— The plaintiff is the appellant. The appeal 
arises out of a suit for recovery of oertain 
lands on establishment of plaintiff's title 
thereto. Both the Courts below have dismissed 
the suit, The question to be decided is 
whether a verbal gift by a Muhammadan, the 
subject-matter of whieh was in the possession 
of the donor's mortgagee at the time of the 
gift, is valid aseording to Mubammadan Law, 
The lands in suit belonged to one Asrabi 
Bibi, who made a gift of в portion of them 
to one Genda by a registered instrument and 
а verbal gift as to the rest to defendant No. 1, 
whose name was resorded in the Resord of 
Rights in plase of Asrabi Bibi. Before this 
gift she had already mortgaged the land. My 
contention is that the property having been 
mortgaged at the time of the gift and also 
having been in the mortgagee's possession, there 
sould be no valid gift under the Muhammadan 
Law. Refers to Mokinudin v. Manchershah (1). 
In that sase, the fasts of whish were very 
similar to those in ihe present ease, ib was 
held thata property in the posseasion of в 
mortgagee aannot be gifted away as the mort- 
gagor himself was not in possession of the 
same. Where the donor is incapable of 
delivering physieal or construetive poseession 
of the gift to the donee, it cannot take effeat. 
Refers to Meherali v, Tajudin (2). I 
purehased the properties from the heirs of 
the donor and till that time the donee was not 
in possession, Refers to Ismail у. Ramai Sam” 
bhasi (3), Mariam Bibee v. Muhammad lbrahim 
(4) and Rahimjan Bibi v, Imanjan Bibi (5). 

Babu Rupendra Kumar Mitter (with him 
Babu Hemendra . Nath Ohatterjee), for the 
Respondente.—-The donor Asrabi Bibi had 10 
annas share in the properties, There were two 
gifts of them-—one in favour of the husband 
Gendu by a registered instrument, whioh has 
not been challenged, and the other in favour of 
deferdants whieh «consisted of a homestead 
and a jote. The homestead waa in donor’s 
possession all along, 

а) 6 B. €50; 7 Ind, Jur. 91; 8 Ind. Deo. (N. e 
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(2) 18 В, 166 at p. 159; 7 Ind, Dec. (х, s.) 105, 
(3) 28 B. 682; 1 Bom, L. В. 177; 12 Ind. Dec. 
(х. в.) 466. 
(4) 48 Ind. Сав. 561; 28 С. L. J. 808 at p. 381, 
* (5) 15 Ind. Сав, 698; 17 C. L, J, 173. 
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eonserning the jole whieh was in the posses- 
sion of an usufruetuary mortgages. I submit 
in such oases no delivery of possession is 
nesessary. Under the Muhammadan Law 
the sorpus of the property as also insorporeal 
rights ean be gifted away, Refers to 
Hedaya, Chapter XX. Delivery of ронвез- 
sion in the former oase is essential, 
whieh it is not such in ease of the latter. 
Refers to Mariam Bibee v. Muhammad Ibrahim 
(4) and Anwari Begam v. Nitam-ud-din (6). 
Inthe latter ease it has been held that there 
is nothing in the Muhammadan Law to prevent 
the gift of à right to property. The donor 
in suoh oase must divest himself, as far as he 
san, of the whole of what he gives, In the 
present ease also the donor did the same 
thing by causing the resording of the name 
of defendant No. 1 in the Settlement Record. 
That was all that was left in her and she 
divested herself of it. Refers to Mullick 
Abdool Guffoor v. Muleka (7). Їй that 
it bas been held that gift of the property 
in the аёёпа] possession of a tenant 
or lessee may be valid if the donor does 
all he oan to put the donee in his plass as 
regards possession, whieh must be eonstrustive, 
I submit, therefore, there is no difference at 
all as regards possession between.a lessee and a 
usufructuary mortgagee. In both eases the 
donor is in sonstruotive pcssession, and it has - 
been held: that property in sonstruetive 
possession san be gifted away if the donor 
divests himself of all his rights thereto, A 
Bimilar view was held in the Allahabad Court 
in Rahim Bakhshy. Muhammad Hasan (£). The 
aame principle has been  enunsiated ‘in 
Rahimjan Bibi v. Imanian Bibi (5). Refers to 
Ameer Alis Tagore Law Lestureson Muham. 
madan Law, Volume I, at pages 22, 30, 61, 70; 
Wilson's Digest of Anglo Muhammadan Law, 
349; Mahomed Buksh v, Hosssint Bibi (9), The 
Bombay oases sited by the other side do not 
really stand in my way. 

Babu Ramgati Sarkar replied in brief, 

JUDGMENT,—This appeal arises ont of a 
suit forthe recovery of the disputed land on 
establishment of the plaintiff's title thereto, 

(6) 21 А, 165; A. W. N, (1899) 8; 9 Ind. Dec. 
(х, в.) 815. 

(7) 10 С. 1112; 6 Ind. Deo. (м. в) 748. 

(8) 11 A. L at p. 10; A. W. N. (1888) 266; 13 Ind. 
Jur. 162; 6 Ind. Dec, (N. я) 429, 

(9) 15 C. 684 at p. 702 (Р. 0,); 15 I. A. 81; 12 


Ind Jur, 291; 5 Sar, P, О, J, 175; 7 Ind. Deo, (N. в.) 
1040. 
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The facts of the ease as found by the Courts 
below arethat the lands in suit belonged to one 
Asrabi Bibi, She made a gift of a portion 
of them to one Gendu by a registered 
instrument and a verbal gift of the rest to 
defendant No, 1 and “saused the same 
io be recorded in her (defendant No, l's) 
name.” At the time of the settlement, 
they were so recorded, It appears that 
before Asrabi made a gift of the lands in 
dispute to Gendu and defendant No. 1, she had 
mortgaged them to some persons who werain 
possession of the lands at the time of the 
verbal gift to defendant No. 1, 

The validity of the gift to Gendu was 
eaouseded by the plaintiff in the Court below 
and is not questioned before us, The plaint- 
iff, however, contends that the oral gift to 
defendant No, 1 is invalid acsording to 
Muhammadan Law, inasmuch as the lands 
were in the possession of the mortgagees 
at the time of the gift and so there was, 
and sould be, no delivery of possession as 
is required by law to sonstitute a valid gift. 

The findings, аз we have indieated, are 
that the donor caused the name of the 
dones to be resorded as tenant in reapeot of the 
disputed jote and that the donee, the defend- 
‘ant No. 1, was in physical possession of 
‘the homestead, one of the properties ineluded 
in the gift, The Court of Appeal below 
has further held that Asrabi Bibi was in 
eonstruetive possession of the lands and is 
of opinion, though not expressed in explicit 
terms, that Asrabi did all she sould to 
put defendant No, 1 in possession of the 
mortgaged lands. The said Court eoneludes 
its Gnding by observing: “It appears that there 
was clear intention on her (Asrabi’s) part to 
make the gift and that she gave up the pro- 
perty to defendant No. 1; во the gift is valid." 

These findings would ordinarily have been 
sufficient to dispose of the appeal, but the 
learned Vakil for the appellant argues as an 
&bstrast proposition of law that a property 
in the possession of a mortgages, and not 
in the astual possession of the donor, is 
not capable of being the subjest of a gift, 
in other words, the gift ofsusk a property 
ia bad aesording to Muhammadan Law. Thia 
sontention is based mainly on the authority 
of the Bombay oasea, Mohinuddin v. Man. 
ehershah (1) and Ismail v. Ramji Sambhaji (3). 
T'he facta of the first sase were these; —In 1571 
-bhe property in suit was mortgaged to Мап. 
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shershah, who waa in possession of ibas a mort- 
gagee in possession, After the morigage one 
Nur Bibi brought a suit azainat the mortgagors 
for partition and obtained в deeres, in exeou- 
tion of which oertain lands were measured and 
marked out with pegs, as the lands whish 
fell to Nur Bibi’s share. To this suit 
Manchershab, the mortgagee in posseseiop, 
was not made a party and so he protested 
against the marking of the land. Nur Bibi, 
however, took no steps to eject him or to 
"get rid of his lien оп the lands in hia ров: 
session,” In 1877 Nur Bibi made a gift 
of the lands to the appellant Mohin ud- 
din. On the mortgagee obtaining а deoree 
against bis mortgagors and рговевӣ- 
ing to attash the land, Mohin-ud-din, the 
alleged donee, after failing to raise the 
attashment, brought a suit to establish his 
right of preprietorship in the land on the 
basis of the gift. It would thus appear 
that at the time of the gift the eubjeot of 
the gift was in the possession of a third 
person claiming adversely to the donor. 
On these fasts the learned Judges find 
that the gift was bad, but seem to have 
based their desision on the ground that 
the owner of property which is in the 
possession of a mortgagee cannot make & 
gift of it,” and further: "it follows as a neoes- 
sary consequence that (where the mortgagee 
has been in possession) the mortgagor was 
not in possession, and sould not, therefore, 
under the Muhammadan Law pass it by way 
of gift.’ The desision is perfestly jastifiable 
on the fasts of the oase and aaecording to 
the assepted view of the law on the point, 
tig, that the gift of a property not in the 
possession of the donor but in the hands 
of a trespasser із not good in law. Thia 
follows from the proposition of law that 
delivery of possession must ascompany the 
gift but where the donor is dipossessed by 
a wrong doer and is not in possession of the 
property in any manner, actual or воп: 
struative, he oannot deliver what he himself 
has not. The point which the learned 
Judges appear to have desided in the aase, 
therefore, doss not arise from the fasts of 
that case. With reference to this sase, 
Mahmood, J., observes ia Rahim Bakhsh v. 
Muhammad Hasan (8) thatit probably carries 
the rule as (o seisin too far.’ With re. 
ferenos to this ease and the next ease aited 
balow Mr. Ameor Ali, in his book on 
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Muhammadan Law, Volaime T, 4th Edition, at 
page 66 observes that in those two esses the 
Bombay High Court has missoneeived the 
Muhammadan Law, and at page 69 the 
learned author, after siting the саве under 
review, remarks:— “This view, it is respeot- 
fully submitted, is founded upon an errone- 
oas apprehension of the Hanafi Law under 
whieh seisin is requisite for hypothesation. 
Ascording to the sorrest view of the Hanaf 
doatrine on the subjest there is nothing in it 
to preelnde the mortgagor from granting his 
equity of redemption to another. And, as the 
property forms the seaurity for the debt, the 
transferee obtains the right to redeem the 
property, subjeot to the payment of the debt.” 

In the second case mentioned above there 
were two points that salled for deaision: 
(1) whether the gift of the mortgaged 
property was valid, inasmuoh as the donor 
was not able to deliver astual physieal 
possession of the rubjest of the gift to 
the donee; (2) whether the gift was sub- 
requently revoked by the donor. Ав the 
Court held on the seeond point that the 
gift was validJy revoked, it was not neeessary 
to enter a finding on the frst question, In 
a Bhort judgment, however, Candy, J.. relying 
on the ease of Mohin-nd-din diseuseed above 
(1) and two other cases of the Bombay High 
Court, lays down the broad proposition that 
where the donor does not. deliver phyasial 
or oonstrustive poseesaion of the ‘gifted’ 
property, the gift is invalid in Muhammadan 
Law, The learred Judge does notexplain 
what he means by corstruetive possession, 
but it seems he oonfipes it fo possession 
through а lessee or a tenant, Referense 
bas been made by the learned Judge to 
the cass of Shaik Ibrahim v. Shaik 
Suleman (10), where West, J., held that 
delivery of land in the possession of a 
tenant can be made by asking the tenant 
to attorn to tbe donee and that delivery 
of a part is delivery of the whole, The 


other oase relied upon by Candy, J., is the 


oase of Meherali v. Tajudin (2), were tha 
property, the subject ofthe gift, waa never 
in possessicn of the donor, nor where donees 
ever put in possession of it, The law laid 
down by the last two cases is not disputable, 
but they hardly support the view of law 
taken by the learned Judge on the faots of the 
sazo before him. 
(10) 9 В, 146; 6 Ind. Deo, (N. в.) 93, 
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For the respondent referenee was made 
to the ease of Anwari Begam v, Nizam-ud-din 
Shah (6), whera Blair and Aikman, JJ., held 
that the gift of the property attached by the 
Collector for arrears of revenue and tuken 
possession of by him tnder a losal law was 
valid. The learned Judges lay down 
the eorreot view of the law in the follow- 
ing terme: 

“There is no doubt that the prinsiple of 
Muhbammadan Law is that possession is neses« 
sary to make a good gift, but the question is, 
poscession of what? 1Ё a donor does not trans- 
fer to the donee, so far as he car, all the 
pcscession whioh he ean transfer, the gift is 
not a good one. As we have said above, 
there is, in our judgment, nothing in the 
Muhammadan Law to prevent the gift of a 
right to property, The donor must, so far aa 
it is possible for him, transfer to the donee 
that which he gives, namely, suoh rights aa 
he himself has; but this does not imply 
that where a right to property forms the 
subiest of a gift the gift will be invalid 
unless the donor transfers what he himself 
does not possess, namely, the sorpus of the 
property. Не must evidenes the reality of 
the gift by divesting himself, so far as he oan, 
of the whole of what be gives. On principle, 
there is hardly any differense between this 
sase and the oase before us. 

The ance of Mullick Abdool Guffoor v. 
Muleka (7) supporta the same rule of law, 
In that osse validity of a gift of malikana 
right, e, the right to resieye an annual 
allowance was called in question. Garth, C, 
J., disoncses the law on the subjast fully and 
somes to the conclusion that gift of the pro- 
perty in theagtual possession of a tenant or 
lessee may be valid if the donor does all he 
ean to put the donee in his place as regarda 
possession, which must in suoh ciroumstansés 
be aonstructive. If possession through а 
tenant may be sonstruotive possession sapable 
of being delivered so as to validatea gift 
of sush property, as appears to have been 
eonceded by Candy, J., in the ease reported as 
Ismotl v. Ramji Sambhogt (3), we do not sea 
any reason why property in the possession of 
the mortgagee should not likewise be eon. 
sidered to ba in the son:truotive possession of 
the mortgagor, ав in both oases some kind of 
right to property is left in the owner, ` 

Although the Muhammadan lawyers when 
еу speak of ‘seisin’ in eonneotion with the 
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law of gift mean ‘completed seisin’ or direst 
possession, the Judisal Committee in өхашіп- 
ing the texts hava refused to asoept this 
interpretation as too narrow and almost un- 
intelligible. Mahomed Buksh v. Bosseint Bibi 
(9). The law as it stands now із lusidly 
diseussed by Abdur Rahim, J., in Fakir Nynar 
Muhamed Rowther v, Kandasawmy Kulathu 
Vandan (11) and we sonsider it settled by 
‘authoritative judioial pronounsement that by 
possession in sonnestion with the law of gift 
ja meant sush possession as the nature of the 
subjest of the gift is oapable of ; Ohiudhrt 
Mehdi Hasan v. Muhammad Hasan (12). 

It ів not nesessary for our present purposes 
to go во far, but it ig contended by а Muhamma- 
dan lawyer of high authority (Ameer Ali, Mu- 
hammadan Law, Volume I, Fourth E ноп, 
page 69) that ‘thera seams to ba no suffisient 
ground for holding that where а property to 
whioh a person is rightfully entitled happens 
to be in the hands of another slaiming adversely 
to him, the rightful owner may not maks a gift 
of the same to a third person", provided, it is 
premised, he puts the donesina position to 
recover the property. This proposition appears 
to bs dedueible from the observations of the 
Jndisial Committees in the sase of Mahoned 
Buksh v. Hosseini hibi (Y) referred to above, 

Now the essentials of a valid gift, aosord- 
ing to Mubammadan Law, are agd (tender and 
aeseptanae or deelaration and assent) and 
milk (eeisin}. The former indiaates that 
gift is, according to Muhammadan jarists, a 
bransh of the law of contract, With regard 
to milk or eeisin, the jurists, though insisting 
on а qibz-1 kamil or eomp!ete seisin, have 
made certain allowanees in cases in whieh 
the donor’s right to the subjeot-matter of 
the gift is defostive, as not extending to the 
entirety of the property, The following 
passages illustrate the eoneeption of posses. 
sion which regulates the doetrine of seisia in 
the law of gift:— 

* * * * * * * 

"The gift of Shaghil (that which disengages 
or obstruets or limits the right of the donor) 
is valid and the gift of Mashghul (that whioh 
is engaged or mixed up with the right of the 
donor) is: not' valid; and tho rule in thia 
kind of legal questions is that the mixing up 


(11) 14 Ind. Cas. 993; 35 M. 120 at р. 120, 

412) 33 I. A. 68; 10 б. W. N. 706; 8 A. D. J; 405; 8 
Bom, L В. 387; 28 A 4^9,9 0. С. 196; 4 C, D. J 296; 
1 M. L. T, 163 (P. O.). 
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of the aubjeot of the gift with the right of 
tbe donor will prevent the completion of the 
gift, besause in gift, poaeession is a oondition, 
But if the rightof the donor is mixed up 
with the subject of the gift, it does not pre- 
vent the sompletion of the gift; as, for example, 
if the donor makes a gift of a saok whieh 
contains food belonging to the donor, the gift 
will not be valid; andif he makes a gift of 
the food whiob is in the saok, it will be 
valid, and such will be the desision in other 
likeillustrations"— Fata wai Alamgiri, Volume 
ІУ, Book on Gifts, Oaleutta Edition, page 529, 
* * * * * * * 

“And gift besomes perfested by somplete 
seisin, even though thesubjest of the gift is 
Shaghil or obstruots the right of tha donor 
therein, bat ів not obstruoted by tha right of 
the donor, assording to the saying of the 
Prophet (pease be on him) ‘gift is not 
valid bat when it is possessed.’ The author 
of the Manh says that the gift of Shaghil is 
valid and the gift of the Mashghuli$ not valid. 
And the rule in this kiad of question is that 
the mixing up of the subject of the gift with 
the right of the donor prevents the perfes- 
tion of the gift, for example, the gift of the 
sack iu whioh there is food is not valid, but the 
gift of the food in the sask із valid; and the 
meaning of oomplete seisin in the oase of the 
moveable ia whatis proper for it, and in the 
case of the immoveable is what is proper for it, 
thus the taking of the xey ofa house of 
whish gift is made is (taking) the possession of 
it"—Majmanl Anhar, Commentary on Multa- 
qual Abhur, Volume II, Book of Gift, Egypt 
Edition, page 353. 

ж * * ж » * » 

“And gift is perfeated by complete seisin, 
even if the aubjesat of the gift is Shaghil to 
the right of the donor but not Masbghul by 
it, The rule ів that if the subjeot of the 
gift is Masbgbul by the right of the donor, it 
prevents the completion oftbe gift, but if it 
is Shaghi), then it is not; thus if a saak is 
given in whish there is food of the donor ora 
house iu whioh there is his furniture or a 
beast on whieh is his saddle, and be dae. 
livers them as sush (in that eondition), the 
gift is not valid, but the reverse of it ia 
valid in the ease of the food, the furniture 
and the saddle only, besause they are Shagbil 
to the right of the donor, but not Mashghul 
with it, for the Shaghl or mixing up with 
the right of one other than the donor doeg not 
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‘prevent the perfestion of tho gifi"— Durrul 
Mukhtar, Part IV, Book on Gift, Egypt Edi. 
tion, page 567, 

The gloss of Ghaitul Awter, a well-known 
commentary of the above, amplifies the sense 
of the last sentence by adding that the gift 
‘of а vessel without its eontents is not valid, 
but that of the aontents is valid, because the 
former is Mashghul and tha latter is Shaghil 
and the condition that the aubjest of the 

.gift should not be Mashghul or mixed up 
with the right of the donor is attashed (to the 
validity of the gift) for the reason that if the 
subjest of the gift is Mashghul or mixed up with 
the right of a person other than the donor, it 
does not prevent the perfection of the gift. 


In order to properly appresiate the 
juridisal idea of gift as  eonseived by 
Muhammadan juriste, it is to be borne 


in mind that gift is considered a lars 
of contrasts, but as it is а voluntary son. 
trast without consideration, it is not enforse- 
able, unless ascompanied by possession, in 
which ease the devolution or transfer of the 
right to the property becomes complete. 
Take the firat illustration given in the above 
texts. It isassumed that the saek and the 
food both belong to the donor. He makes a 
gift of the food, but not of the sask ; the gift 
artiele is thue Mashghnl orengaged or mixed 
up with another artisle of whish the owner. 
ship remains with the donor, The gift is 
‘valid, as possession of the subject of the 
gift aan be made over, apart from the thing 
in whieh it is held, as the donor has parted 
with all his interest in the subject of the 
gift, If, on the other hand, the gift is made 
of the sack only,-he has not parted with all 
hia interest, because it is Shaghil or sontains 
something whieh still belongs to him. It 
thus appears plausible, as is apparent from 
the last passage above quoted, that if the 
food belonged to a third person, the gift of the 
sack only would be valid, assording to law. 

. The insistenee of the delivery of actual or 
direct possession in every oase of gift loses 
sight of the distinotion between possession 
and possessory right. Mubammadan text. 


writers deal ehiefly with theformer, on the. 


ground that the donor must divest himself 
of all rights he has in the subjeot of the 
gift, including whatever possession is in him, 

In British Courts the Muhammadan Law 
of gift is administered as between. Muham- 
madens onthe ground of equity and. good 
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conssience, The Judicial Committee have 
laid down that the dootrine relating to the 
invalidity of gifts, according to a too literal 
interpretation of the Muhammadan Law, is 
unedapted to a progressive state of soeiety 
and will be sonfined within the  striatest 
limits, . With reference to the doetrine of 
Mushas, their Lordships observe that the 
dootrine in its origin applied to very different 
aubjeots of property; Muhammad Mumtaz 
Ahmad v. Zubaida Jan (13), Ibrohim Goolam 
Arif v, Saiboo (14), see also Ebrahimbhat v 
Fulbai (15), Even though our reading of 
the Muhammadan Law ba nol in atrist аввогӣ 
with the texts of the Muhammadan Juriste, 
we are of opinion that the right of the equity 
of redemption, whioh is under sonsideration 
in this sase, and such similar rights which 
are termed in some of the desided eases ав 
ineorporeal rights, as distinguished from the 
eorpus, may, in view of the exigensies and 
nesessities of modern conditions and son. 
septions of legal rights of property, be sub. 
jects of a valid gift, the mode of delivery of 
possession varying according to the nature of 
the right sonveyed. 

The learned Subordinate Judge observes 
in his judgment:—" There is no evidenee, 
properly speaking, to prove the delivery of 
possession, but defendant No, 1 has been in 
possession of the subjest of gift, and has: 
exercised acts of ownership by taking settle- 
ment from the landlord and payment of 
rent.” He finds later in his judgment that 
there was clear intention on the part of the- 
donor to make the gift and that she gave 
up the property to defendant No, 1. Taking 
these findings as they stand, the law as laid 
down by their Lordships of the Privy. 
Counsil in the ease of Mahomet Buksh v, 
Hosseini Bibi (9) ів appliaable in the present. 
oase aud the gift is validated by the defendant: 
No. 1 obtaining. possession of the properties: 
in suit, though subsequent to the gift, We 
are, therefore, of opinion that the gift of the 
lands in suit is valid in law and the plaint- 
iff’s suit in respest of them muat be dismissed, ` 

The appeal aseordingly fails and is dis- 
missed with sosta. E 

Appeal dismissed, 

(18) 11 A. 460 at p. 475 (Р. 0.); IGI. A, 206; 5 
Bar. Р, О. Т, 433; 6 Ind. Deo. (м. в.) 721. 

(14) 3850, 1; 9 Bom.L. R.872; 4 A. І, J. 579; 
110. W.N. 973; 6 
І, A. 167; 2 M. L. T. 

(15) 26 B, 577; 4 


C. L. J. 695; 17 M. L. J. 408, 34. 
478, 41, B. B, 164 (P. 0). 
Bom, L, R, 180, 
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PATNA HIGH COURT. 
Miscanbanseus Отт, APPEAL No, 109 
or 1920. 

April 27, 1921, 
Pretent;—Mr. Јавіїве Jwala Prasad and 
Mr. Justioo Adami, 

Roja JAGANNATH PRASAD SINGH 
— Deo 1E- HOLDER— ÁPPELLANT 
versus 
SHEONANDAN SAHAY — 
JupaMwENT- DzBrog— BRüsSPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 24, 8%, 
38, 89, 150, О. XXI, rr. 8 to 6—Bengal, N.-W, P. 
and Assam Civil Courts Act (XII of 1887), s. 18— 

: Mortgage-decree passed by Sub-Judge, First Court —Re- 
distribution of civil work by District Judge— Mort- 
gaged property falling within area assigned to Sub. 
Judge, Third Court—Jurisdiction to emecute decree— 
Transfer of decree. 


A mortgage-decree was passed by the Sub-Judge, 
First Court. Subsequently, the District Judge re. 
arranged the oivil work cf the District and directed 

“that all suits, proceedings, etc, relating to the 
area within which the mortgaged property was 
situate should be filed and had in the Court of 
the Sub-Judge, Third Court. The decree-holder filed 
an application for execution of the decree in the 
First Court, which returned it on the ground that it 
had no longer any jurisdiction over the property 
in dispute, with a direction that it should be filed in 
the proper Court. The application was then filed 
in the Third Court: 

Held, (1) that the arrangement made by the 
District Judge under section 18 (2) of the Bengal, 
N..W. Р. and Assam Civil Courts Act did not affect 
the jurisdiction of the Sub-Judge, First Court, to 
execute the decree; [p. 489, col, 1. J 

(2) that the Sub-Judge, Third Court, had no juris- 
diction to execute the decree, as the Court which had 
passed the decree bad neither ceased to exist nor 
to exercise jurisdiction; [р. 488, col. 2,] 

(3) that there had been no transfer of the decree 
to Ње Sub-ZJudge, Third Court, so as to enable it to 
exeoute it, [р. 489, col. z.] 

Appeal against an order of the Distrist 
Judge, Gays, dated the 5th May 1920, revers- 
ing that of the Third Sub-Judge, Gaya, dated 
the 17th February 1920. l. 

Mr. Kutlashpait, for the Appellant. 

Mr. Sivanandan Roy, for the Respondent. 

JUDGMENT. 

JwaLA Рвавар, J.— This appeal is directed 
against the order of the Distriet Judge of 
.Geya, dated the 5th May 1920, reversing 
that of the Subordinate Judge, dated the 
17tk of January 1920, and holding that the 
exeoution levied by the desree-holder in the 
Court of the 3rd Subordinate Judge of Gaya 
was imeompetent and invalid. 

. The desree in question is a mortgage 
Sesree passed by the Subordinate Ju2ge, 


lst Court, Gaya.’ Under the order of tha 
Distris& Judge passed subsequent to the said 
decree, ra the distribution of sivil business 
in the district, the Subordinate Judge, Third 
Court, Gaya, has now all the business, in 
his file, arising within the area in whieh the 
mortgaged property in question is situate. 
This order was apparently passed under 
sestion 13, elause (2) of the Bengal, N.-W. 
P. and Assam Oivil Courts Aet (XII of 
1887). After the passing of the said order, 
an application for exeontion of the deeree in 
question was filed in the First Subordinate 
Judge's Court on the 7th of June 1919. It 
was found that the Court.fee paid upon the 
application was not suffisient aud sonsequent- 
ly the defisiensy was direoted to be supplied, 
whieh was done by the dearee-holder on the 
14th of Jnly. The power-of-attorney or 
mukhtearnama was still wanting, and on the 
222d of July the deoree holder was dirested 
to file it. This was also done, On the 4th 
of August, the Subordinate Judge resorded 
the following order on the bask of the 
petition: — 

“Porgana Dadar is beyond the territorial 
jurisdistion of this Oourt. Return to the 
filing Pleader for being re-filed in the proper 
Court in four days.” 


After obtaining an extension of time, tha 
execution petition was filed in the Court of 
the Third Subordinate Judge on the 13th 
August 1919. The petition was, however, 
registered on the 22nd of August. On 
reeeipt of the notice of exeeution, the judg- 
ment debtor filed an application on the 18th 
September 1919, objeoting to the jurisdistion 
of the Subordinate Judge, Third Court, to 
exesute the desree in question, on the ground 
that the deeree was passed not by that Court, 
but by the Court of the First Subordinate 
Judge. The objeotion was overruled by the 
Subordinate Judge by his order of the 17th 
January on the ground that 

"the First Oourt, whioh passed the decree, 
has ceased to have juvisdistion over the pro- 
perty, whioh is now situate within the juris. 
diotion of this Court.” 


Hence, the desree for sale was exeeuted 
in the Court of the Third Subordinate Judge, 
Against this order, the judgment.debtor 
appealed to the Distriot Judge. In the means 
time, the property was sold on the 24th of 
January 1920 and the purehase money was 
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deposited by the auetion-parshaser on the 
lith of February, The  judgment.debtor 
wade an application under Order XXI, rule 
90, for having the sale ret aside, which is 
still pending. The sale has, therefore, not 
beén confirmed yet. 

The Jearned District Judge allowed the 
appeal filed by the judgment-debtor and set 
asida the order of the Subordinate Judge, 
Third Court, holding that the juriedistion of 
the Subordinate Judge, Firat Court, extends 
over the whole distriot, ineluding the area 
in which the property in question is situate, 
and that bis jurisdiction was “nct taken 
away bythe Distrist Judge arranging tbat 
work coly from particular areas should 
eome to him." 

Tre deeree holder bas eoncequent]y oome 
to this Ccurt in sesond appeal, He impugns 
the order of the learned Dietriot Judge on 
the followirg grounds :— 

(1) That the order passed by the Disiriet 
Judge under sestion 13, clause 2 of the 
Civil Courts Aot (XII of 1887), distributing 
the work amorg his Subordinate Judges, 
bas transferred the business of the Subordi- 
rate‘dudge, First Court, to Боё of the Subor- 
dinate Judge, Third Court, with respeot to 
eivil work inesluding the exesution of the 
deeree in question, relating to and arising 
within the area, in whieh the mortgaged 
property in question is situate, and that, 
therefore, under the new cection 150 of the 
prerent Code cf Civil Procedure (Act V of 
1£08) the Subordinate Judge, Third Court, 
has the same powers and performa the same 
duties as those which were conferred and 
imposed under the Code of Civil Prosedure 
upon the Subordinate Judge, First Conrt, 
from whieh ihe Lueijness was transferred, 
He, therefore, contends that the application 
for exeoution of the deeree was properly 
filed in the Court of the Third Subordinate 


Judge. 

(2) The next ground is. based upon 
section 87, elanee (b) of the Code of Civil 
Proeedure, and itis eontended that the 


Ccurt of the First Subordinate Judge having 
eessed to have jurisdiction to exeaute the 
deereo in question by virtue of the order of 
the Dietriot Judge re the distribution of 
evil work, the Snbordinate Judge, Third 
Court, tball be deemed to be the Court in 
whioh the suit was proseeuted and the.deeree 
was obtained, 


Thirdly, it is contended that the deeree 
must Бө’ considered to have been validly 
cent for exesution by the Subordinate Judge, 
First Court, tothe Subordinate Judge, Third 
Conrt, for exeoution under sections 38 and 
39 of the Code of Civil Procedure read with 
Order XXI, rulea 3 to 6, 

We have been referred to a number of 
authorities as well as to the relevant geo: 
tions cf the Ccde of Civil Procedure in 
support of the.nforesaid contentions. We 
have also fully heard the learned Vakil 
appearing for the respondent in this case, 
Under seotion +8 of the Code, a dearee may 
be exeonted, either by the Court which pass- 
ed it or by. fhe Oourt to which it was sent 
for exesution, The decree in the present 
саве was passed by the Subordinate Judge, 


First Ccurt, inasmuch ав he and he alone had 


jurisdiction to try the suit under seotion 16 
of the Codé by: reason of the mortgaged pro-' 
perty being situate within his territorial 
juriedistion, as, presoribed ard notified by tha 
Government under sestion 13, clause (1) of 
the Civil Oourts Aot. 

Sestion 37 of the Code of Civil Prosedure 
defines the expression “Court whieh passed 
the desree” ceeurring in sestion 38. We 
have nothing to do with  elause (a) of that 
вєвіїор, whioh says that sueh a Court will be 
the Court of the first instance, when the 
deeree is passed by another Court in the 
axercise of ita appellate jurisdiction, We are 
concerned, however, with olause (b) of the 
beotion, Under that clause, the Court, which 
passed the deoree, shall be deemed toinelude ` 


also the Court whioh would have jurisdistion 


to try such a enit atthe time when the 
applisation for exeoution of the dearee ^is 
filed, although that Court might not have. 
originally paseed the dearee. But in that 
eate two conditions must essentially be 
fulfilled: (1) that the Court of first instance, 
whioh passed the deorée, must have eeased to 
exist, and (2) that it must have ceased to 
have jurisdistion to exeoute the deerce. 16 
ennnot at all be sontended that any of the 


‘aforesaid oonditions has been fulfilled in tbe 
"present scarce, 


The Court of the First Sub- 
ordinate Judge has jurisdiction throughout 
the distriet. The territorial juridiction thus 
sonferred upon him oan only be removed by 
a proper order and notifieation by the Local 
Government undef sestion 13, elause (1) of 
the Civil Oourts. Ast. This has not heen 
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done in the present ease; and the effect of 
the order of the Distriat Judge under slause 
(9) of section 13 of the said Aet is simply to 
make arrangements for the distribution of 
thezcivil work in the distriot, It eannot 
and has not at all disturbed, or in any way 
curtailed, the territoria] jurisdietion of the Sub- 
ordinate Judge, First Court, which extends, 
as stated above, to the whole of the distrist 
inelunding the area in whieh the mortgaged 
property in question is situate. This also 
negatives the second oondition in the slause, 
іпавшпећ as the jurisdistion to exesute the 
deoree rests in the Subordinate Judge, First 
Court, not only by virtue of his territorial 
jurisdietion but also by virtue of his having 
passed the desree, The execution - 
desree ів a continuation of the sait and is a 
proceeding arising ont cf the suit. The 
Court, whieh bas jurisdiction to try the case, 
has also jurisdistion to exeaute its deoree. 
This i» based also upon the principle that 
the Court must have power, to the exclusion 
of any other Court, (o exesuto its own decree 
or order, for otherwise the power to pass an 
order would be an empty one, unless and 
until the authority whioh passes it has also 
power to enforee it. Therefore, in order 
that any other Court shall be deemed som- 
petent to exeeute the desree passed by the 
First Court of the Subordinate’ Judge, it must 
have been shown that the above sonditions 
were fulfilled. As observed above, 
were not at all satisfied and consequently the 
jurisdietion of the Subordinate Judge, First 
Court, to exesute the deeree in question 
still sontinues in spite of the Subordinate 
Judge, Third Court, having some portion of 
the business appertainibg io a oertain area 
in the distriet of Gays,’ whish formerly used 
to be done in the Firat Court of the Subordi- 
nate Judge. 

There was a sonfieb of opinion in the 
Calcutta and the Madras High Courts in 
eases arising under section 37, elause (b), 
as to whether an applioation for exedation 
should be filed in the first instance in the 
Court whieh passed the deeree, or sbould it 
te filed in the Court whieh is also eompetent 
to exeoute the decree: under the aforesaid 
provision in seetion 37. That sonflist was 
apparently set at rest by seetion 150, under 
whieb, when the business is transferred to 
another Court, the said Court shall have the 
game powers and shall perform the same 


of a 


they- 


duties as appertained to the Court from 
whish the business was so transferred. Ses. 
tion 150 is an enabling sestion and possibly 
relieves the aumbrous prosedure enunoiated 
in the desisions of the Caleutta High Court, 
whereby the desree-holder was required to 
file an exesution petition in the first Court 
and then to obtain a transfer of the execu: 
tion to another Court, It enables the deoree- 
holder to file the petition in the Court whieh 
ultimately has to exesute the  dearee. In 
order io apply sestion 150, it must be shown 
that the business in question was transferred 
from the Court of the First Subordinate Judge 
to that of the Third Subordinate Jndge. We 
have not got the order of the Distriet Judga 
re the distribution of eivil work, but from 
the purport of it given by him in his judg- 
ment, it is obvious that the works arising 
from the partisular areas were allotted to` 
the Subordinate Judge, Third Oourt. They 
obviously refer to the works arising within 
that area subsequent to the order of the 
Distrist Judge, namely, to suits, ete., that 
would be instituted subsequently to that 
order. There is nothing to show that the 
desree in question -or the exesution thereof 
was transferred to the Court of the Third 
Subordinate Judge, The transfer of a par- 
ticular ease is regulated by seation 24 of tha 
Code of Civil Prosedure, and it is aonceded 
that there was no transfer made by the 
Distriot Judge under that seetion in the 
present ease, The order of the District 
Judge distributing the :sivil work in the 
district did not, as I have already observed, 
transfer the oase to the file of the Sab. 
ordinate Judge, Third Court. Reliance has 
been plaaed upon the ease of Seent Nadan 
v. Muthuswamy Раё (1). That ease, for 
from helping the appellant, tends to help 
the respondent, inasmuch as it was held 
that, notwithstanding the faot that the 
jurisdistion, whish the Court had at the 
time of the deeree, was taken away from 
it and assigned to another Court at the 
time of the presentation of the application, 
the Oourt which passed the desree is still 
в proper Court for exesution within the 
meaning of slause (5) of Artiole 182 of the 


| (1) 68 Ind. Cas. 218; 42 M. 821; 87 M. L. J. 284; 
2 M, L, T. 223 (1919) M, W., N, 640; 1 L, 
63. 
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Limitation Act, At page 832*, the learned 
Ohief Justice observes: ~— 

. "The jurisdistion of the Court, which 
passed the deeree, was suffisiently resognized 
by ‘the desisions, ns í have pointed ont, 
and indeed had never bsen doubted «p to 
that time, and there war, therefore, no 
need to re-affirm it.” 


This passage negatives the proposition 


urged on behalf of the appellant. 

He, however, relies upon the snasseding 
passuge, whieh runs ag follows: — 

“The ease of direst application to the 
Court, to whish the area had been trans. 
ferred, was met by the enactment of tha 
new section 150, whioh was in terms wide 
enough to’ authorise that Court to entertaia 
in the first instanee avy application whioh 
might havya been made tothe Oourt whieh 
passed the decree,” 

The words "the Cours to whioh the 
area had been transferred” are important 
and obviously mean that the jarisdistion 
must have been validly and properly vested 
in (he Court other than the Court which 
passed the desres, by reason of the oon- 
tingeneies referred toin elause (2) of section 
37 having arisen, namely, that the Court 
of firat instanse (1) ceased to exist, and 
(2) ceased fo bave jurisdistion to exesnte 
the desres, Therefore, these sonditions 
must be fulfilled for the application of seetion 
"150 also. When these are falfilled, then 
the appliestion may be made to the Court 
whish thus reseives jurisdietiop, instead of 
its being made to the Oourt of the first 
instance, as. was the view of the Oaloutta 
High Court. Nor do I think that the words 
of Sadasiva Aiyar, J., at page 840* of that 
ruling, in any way, affeet the oase of the 
respondent go fer as the present ease is боп- 
serned. His Lordship ssys:— 

“I am still inelined to think that seotion 
150 was enacted so as to take away both 
rights from the Court whish eeased to have 

itorial jurisdistion. 
pum nói been shown that the Subordi. 
nate Judge, First Court, sessed to have 
territorial jurisiietion over the property 
sought to be sold in exesution of the deeree 
in question. Therefore, this eontantion must 
also fail. =~ е . 

Now, was the deoree sent for exesution to 
the Court of the Third Subordinate Judge 


* Pages of 42, M,—[Ed.] oe 
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under seation 38 read with Order XXI, 
rules 4 to 6? No doubt, the application 
was at firat filed in the Oourt of the First- 
Subordinate Judge, who had jurisdiction 
fo .exssute the desrae, but he refased 
io entertain it on the ground that." he 
had no jurisdistion over tha Psrganah 
in whioh the property in question is situate, 
He, therefore, refused to exersise jurisdistion 
in the matter and returned the applieation. 
to ba filed in the proper Court, rightly or 
wrongly, Wa have shown that he did it 
under а misapprehension of faob that he 
had oeased fo ехөгоівв jarisdistion over 
the araa in whioh tho property is. situa- 
te. Wien he thui refased the apolisation, 
he sould not possibly send it for exeention 
to. another Court. 

The applisation wasthen taken bask by 
the desree-holder and flsd in the Court: of 
the Third Subordinate Judge. No doubt, 
hai the a»plisation been entertained by 
him, then eny defeot in mare proosdure, 
sush вз omission to transmit to the Court, 
to whioh the application is гөз, а вору 
of the decree and a nesessary  sertifioate, 
ete, under Order ХХІ, rule 6, would not 
vitiate the exesution prosseding; or the 
sale held thereunder. To that extent, the 
ruling in the oase of ^ Abbubaler Sahib 
v. Mohidin Saheb (2) is applisable, but 
where the application for sxeention is not 
at all enertained by the Court whieh 
alone had jurisdiotion to entertain it, пог 
ia it properly sent by that Coartto another 
Court, the other’ Court will not derive any 
jurisdietion by the mere filing of the appli- 
eation in that Court on the refusal of the 
Court of the first instance to entertain it. 

The respondent-judgment-debtor had raised 
the objection as to jurisdiction of . the 
Subordinate Judge, Third Court, at the very 
first opportunity offered to him after he 
reaeived the notiee, Lo 

We have thus disposed of all the sonten- 
tions urged by the learned Vakilon behalf 
of the appellant, and we do not think that 
any substantial ground has been made ont 
to interfere with the order of the Distriet 
Judge. We do not think ib: necessary 
to dissuss in detail the authorities referred 
to at the Bar, bat the result of our sons 
sideration of those authorities has been as 


.(2) 20 M. 10; 7 Ind, Deo. (н. a.) 7, . 
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set forth above. We here give only referenee 
of those oases: Kali Pado Mukerjee v. 
Dino Nath Muxer/ee (3), Bachu Koer v. Golab 
Ohand (4), Kartick Nath Pandey v. Tilukdharé 
Lall (5), Panduranga Mudaliar v. Vythi. 
linga Reddi (6), Prem Ohamd Dey v. Mothoda 
Debi (7), Jahar v. Kamini Debi (8), Bub- 
biah Naicker v, Ramanathan Ohettiar (9), 
Kamin; Sundari Chaodhrant v Kali Pro. 
sunno Ghose (10), Bank of Bengal v. Sarat 
Ohandra Mitra (11) and Rameshwir Lal 
Bhagat v. 
(12), 

The result ia that the appeal is dismissed 
with eosts. 3 
. ADAMI, J.—I agree, 

Appeal dismissed, 


(8) 25 О, 315; 13 Ind. Dec. (x. s.) 211. 

14) 27 С. 272; 14 Ind. Dec. (x. в.) 180. 

45) 15 C. 667; 7 Ind, Dec. (м. в.) 1028. 

(8) 30 M. 637; 2 M. І, T. 466; 17 M. L. J. 417, 

(7) 17 О. 699 (Е, B.); 8 Ind. Dec. (м. в.) 1008, 

(8) 28 C, 288, 5 О, W. N. 160, 

(9) 22 Ind. Cas. 899; 87 M. 462, 26 M. L. J. 189; 
(1914) M. W. N. 206; 1L W. 261. 

(10) 12 C. 225 (P. O3; 12 I. А, 215; red Р. С. J. 
652; 9 Ind. Jur. 487; 6 Ind. Dee. (х. в.) 158. 

(11) 48 Ind, Сав, 943; 4 P. L.J, 141; (1919) Pat, 
156. 

(12) 49 Ind. Cas, 94, 
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Sir Ernest Fleteher, Kr, 
MIDNAPUR ZEMINDARI COMPANY, 
LIMITE D— DEFENDANTS = APPELLANTS 
versus 
JOGENDRA KUMAR BHOUMIK ann 


OTBERE-—PrLAINTIFFS— RESPONDENTS, 
Deed, construction of--Compromise deed, apparent 
inconsistency between two clauses of—Inierpretation: 
mode  of—General principle of interpretation 
Conduct of parties, when admissible for ascertaining 
meaning of docwment--Res Judigate- stoppe] . by 
judgment, operation e 


Thakur Jagadeswar Dayal Singh 


If there are two clauses or parts of a deed 
repugnant to each other, the first will be received 
and the latter rejected, unless there is some special 
reason to the contrary ; but this is an expedient to 
whigh the Court very reluctantly has recourse, 
and never until it has exhausted every other 
means in its power to reconcile apparent incon. 
sistencies, and the rule is subordinate to the general 
principle that the intention must be ascertained 
from the entire contents of the deed; for effect 
ought to be given to that part which is calculated 
to carry into effect the real intention and that 
part which would defeat it should be rejected, 
[р. 438, cols. 1 & 2.] 

While the true construction of an obscurely framed 
document may be determined by reference to the 
conduct of parties, no such procedure is admissible 
when the terms of the instrument are unambiguous, 
for no amount of acting by the parties can alter or 

qualify words which are plain and unambiguous, 
te 494, col. 1.] 

A judgment operates by estoppel as regards all 
the findings which are essential to sustain the 
judgment. Гр. 494, col. 2j 

If ina suit a question i is raised by the pleadings 
and argued, and if both parties tothe suit invoke 
the opinion of the Court thereupon, the judgment 
of the Court upon it is not ultra vires, merely 
because an issue was not framed which, strictly 
construed, embraces the whole of it; regard must be 
had rather to the substance than to the form of 
action, which would by no means prevent the opera- 
tion of the general law relating to ves judicata. 
Lp. 494, col 2;p 495, col. 1.] 

Appeal against a deoree of the Snbordi- 
nate Judge, Nadia, dated the 20th of May 
1918, modifying a deeree of the Munsif, 
Meherpur; dated the 28th of June 1915, 

FACTS appear from the judgment. 

Mr. U. N. Sen Gupia (with him Babu 
Probodh Kumar Das), for the Appellants.— 
The rights and liabilites of the parties are 
elearly set forth in the deed of ‘eompromise 
of 1888. The relevant provisions sre 
embodied in paragraphs 10 and 11 of the 
solenamah, 1% is stated therein that if ару 
portion of the jote land in the churs is washed 
away by river, then neither party shall be 
sompetent to claim from the other the rent of 
the land that may be found upon measure- 
ment to have been washed away. This 
provision is applieable to all the churs that 
formed the subjeet-matter. of the litigation 
whieh terminated in the somprómise. The 
&peoial provision in paragraph 10 of the 
deed of eompromise with referenae to the: 
chur in suit sannot be said to be іпвопвівё- 
ent with the above general provision, The 
special provision fixes the maximum rent 
payable in respest of the chur, while under 
the general provision I am not lisble to pay 


rent for the. lands waghed away. The 
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intention of the parties to the deed must be 
gathered on в perusal of the deed as a 
whole, Then again, my olaim to abatement 
of rent is supported by the subsequent 
eondust of the plaintiff, for in 1911 I was 


sued in respeot of 234 bighas and odd, the 


then sulturable ares, and notin reapeos of 
the original area of the chur as stated in the 
deed of compromise, 

Babu Brojendra Nath Ohatterjee, for the 
Respondents,—The tenth olause іп the 
&olenamah makes a speeial provision with 
reference fo the chur in suit. The general 
provision applisable io the other churs oan, 
therefore, have no application to that cher, 
having regard to the facst-that snoh a prosess 
would have the effect of making the ‘spesial 
provision nugatory. Aseording to the 
sclenamah the defendants are entitled to a 
redaction for the land fcr the time being 
under water, but no question of eulturable or 
non:auliurable land can be raised in respeet 
of the chur in suit. In 1911 the only question 
raised was па to the quanti!'y of land above 
water and the finding of the Commissicner 
was that 234 bighas and odd were above 
water, Admittedly this is ‘the area above 
water for whioh tbe defendants are liable 
for rent. The question as to what quantity 
of land is’ fit or nnfit for onltivation does not 
arise, 
Appellate Court upon fasts the plaintiffs are 
entitled to susceed. ‘ 

Mr, U, N, Sen Gupta replied. 

р JUDGMENT. 
. Moogeggzx, Аста, О. J.— This is an appeal 
by the defendants in a tuit for arrears of rent 
for the Bengali years 1318— 1321. The plaint- 
iffs eJaimed rent at the rate of Has. 65-14-10 
gandas for an area of 234 bighas, B colías 
and 11 chtitaks. The defendants pleaded 
that the land had diluviated toa considerable 


Henoe onthe findi:gs of tLe lower 


basis of the ares allego1 by the plaintiffs or 
the area actually fit for eultivation. The 
determination of this question depends pri- 
marily upon the true sovstruction of a deed 
of sompromise filed in a previous litigation 
between the parties, 

The land in arrears is situated in Ohur 
Pirtala, which is a temporarily settled estate 
held by the defendant Company. A ‘larga 
trast of land in the chur was let ont in jofe 
right to the plaintiff or ber predesessor by 
the predecessor of the defendant Company. 
Then the plaintiff or her ргейввеввог sublet 
the land in da»jole right to the prededessor 
of the defendart Company on the 28th May 
18'5. The defendant Company thus hold 
the entire village under Government as & 
temporarily settled e*tate, and what has been 


` aalled the middle portion thereof, under the 


plaintiff. The position consequently is that 
the defendant Company are entitled to realise 
rent from the plaintiff in respeot of the jote 
intercst and are liable to pay rent to her in 
ike sharester of dariotelar. The rate of 
rent payable by the plaintiff to the defendant 
in respect of the scfe right was fixed at 
9 annas 6 pies per bigha, whereas the rent 
payable by the defendant to tke plaintiff in 
reepest of the dar,ote right was fixed at 14 
annes per bigha; tbe plaintiff would thus 
have а prcfit of 4 annas 6 pies per bigha, 
There is now no question as to these rates, 
and the dispnte is limited to the extent of the 


. area to be taken aa the basis for the caleula. 


А 


extent, that during the years in suit, an area ` 


of only 198 bighas, 7 cottas and 5 chttiaks 
of land was 
eultivation, and that they were eonsequently 
hound to pay rent thereupon at the rate of 
Rs, 55.12.8 gandas. There was also ‘a 
dispute as to the.amount of sess . payable. 


in their oceupation as fit for. 


The Trial Court acsepted the contention of the . 


defendants and made a deeree assordingly. 
Upon appeal Ње Subordinate Judge has 
deoreed the olaim in full. On the present 
appeal, the shief ontroversy ie, whether 
the defendants are lighle to pay rent on the 


tion of the profit. 

In 18&8, the present plaintiff instituted a 
euit for rent against the predesesaor of the 
defendant Company in the Court of the Sub. 
ordinate Judge of Nadia. The alaim related 
to the arrears in respeot of the tenaney now 
in suit as also several other tenansies. On 
the 4th February 1889 a songent desree waa 
made in aesordanse with a petition of oom- 
promise, The parties sgreed that whatever 
might be the rate of assessment by the 
Coleotor on ossasions of re-settlement of the 
temporarily settled estate in future, there 
would be no alteration in the rate: of profit 
which the defendants undertook to pay to 
the plaintiff in respect of the dar;ofe.* The 
deed of compromise then  proseeded to make 
provision for tte paymant of rent cf the 
differant churs ond tenancies. The tenth 
paragraph prov.ded that the aeereted land of . 
ali churs (other than the Ohwr Pirtala and 
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Ohur Maherhkundi) that might be found to be 
non-eulldrable and unfit for oultivation would 
remain sent free till the rescond measure- 
ment, and the remaining lend would be held 
and ровееєєеа as appertaining t the darjote; 
the defendants would ocntizue to pay to the 
plaintiff the rent thereof at the rate and 
terms previously mentioned and pay cesees 
according to the law and take rent and serses 
from the plaintiff for her jote aceording to 
those terme. Then somes the following 
provision, with respeat to Pirlala and Maheshb- 
kundi; “No manner of elaim of the plaintiff to 
any land acereted in aontiguity with ard in 
exosen to the original ;оѓе of. 728 bighas in 
Ohur Makesl kundi acd in excess to the 
ċriginal «ols of 305 bigkas, 17 ocitas, 16 
chittaks in Chur Pirtala will be entertained.” 
This is followed by a olante expressed in 
gerfeatly general terms and applicable to all 
the chura: "If any portion of the jote land 
in allthore churs is washed away by river, 
then neither pariy shall be sompetent to 
alaim from the other the rent of the land 
that may be fourd upon the measurement 
to have. been washed away by river." The 
eleventh paragraph of the petition of som- 
premise contains в provision fcr the Survey 
acd méarurement of tke darsotes in all the 
Churs ard for the agcerement cf rent after 
dedusticn cf the ror-eulturable land, The 
Courts below kaye disegreed as to the true 
eonsirnetion of ihe tenth and eleventh 
paragraphe of the petition of acmpromice. The 
Trial Ccurt held that the terms of paragraph 
eleven made the defendant liable to pay rent, 
only upon tke eultuxable land as determined 
after Survey ard menturement, Tke Sub- 
ordinate Judge, on the other hand, held that 
as the tenth olauee makes а special reference 
io chur Pirtala, paragraph eleven san bave 
no application in respest of the darjote in the 
chur. The Subordinate Judge bas apparently 
steumed that the two provisiors are repug- 
nant andthat consequenty the special provisicn 
whiob ecmes first must be earried cnt to the 
exolusicn of the general provision which 
ocmes later. lt may be eoneeded that, вв 
observed by Lord Mansfield, O. J., in Doe d, 
Leicester v, Biggs (1) and by Willes, Ј,, in 


Bateson v. Gosling (2), if there are two slaugcs- 


(1) (1809) 2 Taunt, 109 at p. 113; 127 E, R. 1017; 
11 R. R. 533, 


(2) (1871) 7 C. P. Зар, 12; 411, J. O. Р. 53; 
25 L. T. £60; £0 W, R. 98, 


cr parts of a deed repugnant to eaoh other, 
the first will be received and the latter 
rejeated, unless ibere is some spesial reaton 
to the eoulrary, but this is an expedient to 
whieh the Court very reluctantly has resouree, 
ard never until it has exbausted every other 
means in its power to reconcile apparent 
ineonsistenoies, and the role ia subordinate 
{о thegeneral prineiple that the intention 
must be agsertained from the entire sonten(s 
of tbe deed; for, in the words cf 
Wilde, О. J, in Walker v. Giles (3), there ia 
no doubt that effeot ought to be given to 
that part whieh is esloulated to earry into 
tffeat the real intention and (bat part whish 
would defeat it shonld be rejeoted. Now, if 

we take the provisions in raragrapha 10 ard 
]licgeiher, it is possible so to sonsirue 
them as to avoid mutual repugnaney. 
Paragraph 10 distirguished in the earlier 
part the lsrds of Ohur Pirtala and Ohur 
Maheshkundi from the lands of all other 
thurs, Inrespeot of tke latter, the paragraph 
provides that no rent is to be aseeesed cn 
ссп oulinrable landa till the second menure- 
ment, and the remaining lands would be Leld 
as appertaining to the darjoles on rates of 
rent previously ‘speoificd. Provision is made 
thereafter for the two churs, Pirtala and 
Mabeshkundi, which are to be taken to come 
price speoified areas, ard additional rent is not 
to be aseeesed fcr excess lands even if there te 
any acereticn. Then follows general provision 
—-applicable alike to all churs, ineluding Ohur 
Pirtala and Maheshkundi— that if inall the 
churs, land is washed awsy by the river, 
neither party shall be aeompetent to elsim 
from the other rent for the diluviated land. 
Paragraph 11, which comes next, dessribas the 
procedure to be followed for periodical 
measurement and assessment; in terms, this 
provision spplies to all churs, A oareful 
eorntiny and ocmparison of the contents of 
paragraphs 10 and 11 show that they are not 
altogether irresoneilable, The substanee of 
the matter then is that the maximum rent 
payable for Pirtala and Maheshkundi is 
fixed, as additional rent «annot be claimed for 
lands accreted; at the same time if land is 
washed away by diluyion, the rent may be 
re-sdjusted and reduced. The sonstruotion 


(3) (1848) 6 О 


- 662 at p. 702; 18 L. J, О, р. $23; 
18 Jur. £83; 77 R 


. 425; 136 E. В. 1407, 
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- we place upon the two paragrapha is sonsist- 
ent with the result of the previous litigations 
between the parties. We do not overlook 

-tbat while the true sonatruction of an 

- obssurely framed dosument may be determin- 
ed by reference to the oconduet of parties, 

. Hebbart v. Purchas (4), no sach procedure is 
‘admissible when the terma of the instrument 
are unambiguoue, for as Lord Halsbury said 
in North Hastern Railway v. Hastings (5), no 
amount of acting by the parties san alter or 
qualify words which are plain and unam- 
‘biguous. Butibis satisfactory to find that 
the natural constraetion of a dosument whioh 
governs the rights of the parties fits in with 
what has been previously aeoepted and 
recognised as the sorreat interpretation. 

In 1911, the plaintif sued the defendant 
Oompany for arrears of rent of the disputed 
darjote for the Bengali years 1314—1317, that 
is, the period immediately antesedent to the 
years for whish rent is olaimed іа this 
litigation. The plaintiff elaimed rent for 
an area of 300 Obighas, 18 cottas and 15 
ciitéaks at an annaal rate of 4 annas 6 pies 
per bigha, The defendant Company pleaded 
that the land had diluviated, that the area of 
eulturable land iu their ossupation was only 
984 bighas, 8 cotías, 11 
the rent was aonsequently psyable only in 
respeat thereof.. Upon these pleadings, an 
issue was framed in the following terme: 
" What quantities of land were in possession 
of the defendant in each of the year in suit ? 
In respeot of what quantity is the defendant 
liable fo pay rent?" The Trial Court eame 
to the sonelusion that rent was papable only 
in respeat of the lands whioh had not been 
diluviated and were oulturable, and a Com. 
missioner was appointed to determine their 
area. Upon hig report, the Court eame to the 
aonolusion that the area in the occupation of 
the defendants was 234 bighas, Б cottas, 
11 chittaks and gave the plaintiff a deoeree 
for rent on that basia. On appeal by the 
. plaintiff the Distris& Judge elaborately: son- 
sidered the question of the true interpreta. 
tion of paragraph 10 und held that though 
.there could be no alaim for enhancement on 
*&ocount of alluvion, there would be abatement 
on a&esount of diluvion, His conclusion was 


(4) (1871) 3 P. C. 605 at р. €50; 7 Moo, P. C. (x. в.) 
468; 40 L. J. Ecc. 88; 19 W. B. 898; 17 E. R. 177. 

(5) (1900) App. Сав. 260 at p. 263; 69 L, J, Ch, 
516; 82 L, T. 429; 16 T, L. В, 825. 
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“tion of the defendants, 
* soncisely, the plaintiffs do not any longer take 


chittaks and tbat. 
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that the plaintiff was nob entitled to realise 
rent for the whole 300 bighas, 18 cottas, 15 
chittaks of the Pirtala chur lands and. that 
the defendants were entitled to abatement on 
account of a diminution in the area, He 
then discussed the question whether the area 
had been eorrestly ascertained and affirmed 
the deoree for rent аё Rs. 66 14 10 on 9284 
bighas, 8 cotías and 11 chittaks of land, It 
will be observed that in the present suit, the 
plaintiffs do not elaim rent on the basis of 
805 bighas, 17 cottas, 15 cliittake as stated in 
the petition of sompromise of the 4th Feb- 
ruary 1889, nor on the slight'y reduced area 
of 300 bighas, 18 cottar, 15 chtttoks mention- 
ed in the plaint of the suit of 1:11, but-only 
on the basis of 234 bighas, 8 cotías, 11 
chitiaks whish was determined in that 
litigation as the sulturable area in the бозора, 

То put the matter 


their stand on the seompromise decree "of the 
4th February 1889 as entitling them to rent 
of the dar,ote in Ohur Pirtala on the basis 
ofa stated area, regardless of alteration by 
allavion or diluvion; they are sontent to take 
their stand on the determination of the area 
in the suit of 1911. But this view manifestly 
places them in а sitzation of inextricable diff- 
sulty. [f the plaintiffsrely upon the result of the 


_ litigation of 1911, they.must fase the position 


thatthe determination therein involves the 
desision that the defendants are entitled 
to abatement on the ground of diluvion, As 
pointed out in the oase of Lilabati Misrain v. 
Bishun Ohobey (6) on the authority of the 
deoision of the Judicial Committee in 
Puhlwan Sing v, Mohessur Buksh Singh 
(7), the estoppel of a judgment extends to ail 
fasts involved in it as nesessary steps or the 
groundwork -upon whioh 16 must have been 
founded; in other words, a judgment operates 
by estoppel as regards all the findings whieh 
are essential to sustain the judgment, If, as 
was eaid by the Judicial Committee in 
Soorjomonse Dayee v. Suddanund Mohkapatter 
(8), the question was raised by the pleadings 
and argued, if both parties invoked the 
opinion of the Oourt thereupon, we eannot 
some tothe sonslusion that the judgment 


upon if was ultra vires, merely  beoause an 

(6) 6 C. L. J. 621 at p 630. 

(7) 12 В.І, R.891 (P.C) 18 W. R. 182; 2 
Suth, Р. C. J, 6^0. 

(8) 12 B, L.R. 304 (P. pot 20 W. В. 377; LA, 
Sup, Vol. 212; 3 Sar, P, О, J. ? 
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issue was not framed whioh, stristly sonatrued, 
embrases the whole of it; regard must be had 
rather to the substanee than to the form of 
astion, whioh would by no means prevent the 
operütion of the general law relating to 
resjudicata, Inthe oase before us, it is 
plain thatin the previous suit for rent the 
root question agitated between the parties 
was the true effeot of the tenth paragraph of 
the compromise deeree of the 4th Febraury 
1889, and the decision thereupon is equally 
_songlusive проп both the parties: see 
‘Mane Muhammad Nasya v. Dhant Muhammad 
. (9) and Upendra Kumar Ohakravarti v. Sham 
Тай Mandal (10). There is thus no exaape 
from the sonslusion that the defendants have 
rightly olaimed abatement of rent and 
the plaintiffs ean recover rent at 4 annas 
10 gandas per bigha per year for the 
years in anit on an area of 198 bighas, 8 
coitas, that is, Rs. 55-12 16 gandas annually. 
The plaintiffs are also entitled to aessmes “on 
this amount at half an anna per rupee, The 
amoust due will carry interest at twelve and 
a half.per sent. The plaintiffs will get eosts 
in the Trial Court in proportion to the amount? 
desreed ; they must, however, pay the defend. 
ants their aosta of this appeal; eaoh party 
will:pay his own aosta of the appeal. to the 
Subordinate Judge. Hxeoution must, if 
necessary, be taken out in the first instanee 
agsinst the amount in deposit, if any. The 
appeal is allowed, the deeree of the Sub- 
ordinate Judge set aside and a modified 
deeree made in favour of the plaintiffs in the 
terms set ont, 
КгЕТОҢЕВ, J.—I agree, 


- Appeal allowed. 
(9) 16 Ind, Cas. 22; 17 ©. L. J. 71; 17 О, Ж.М, 76. 
(10) 110. W. М. 1100; 6 О. L. J. 715; 34 C. 1020. 





- MADRAS HIGH COURT. 
APPEALS against Oapers Nos, 197 anp 128 
or 1919, 
Ostober 14, 1920, 

Present : — Mr. Justiso Oldfield and 

Mr. Justice Seshagiri Aiyar. 

: KOOHU MAHOMED ASAN THARAGAN 
AND: ANOTHER— APPELLANTS 
versus 

SANKARALINGA MUDALIAR 


AND OTHERS— RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 16, 18 
Jurisdiction, euclusive, of Insolvency Court to deal 
with insoluent’s estate Adjudication order, effect of ~ 
Official Receiver-—8ale of insolvent’s property in execu» 


tion of decree after adjudication order, without notice 
to Official Receiver, legality of, 


A Court dealing with an insolvency under the 
Provincial Insolvency Act has an exclusive jurisdic- 
tion to dealfor the purpose of administration of 
the insolvent’s estate with claims against persons 
holding it adversely to him, whether they have 
arisen from purchase at Court sale or otherwise, [p. 
497, col. 1.] : 

- Therefore, the sale of an insolvent's estate (after 
an order of adjudication has been made by the 
Insolvency Court) in execution of the decree of a 


‘Civil Court, without any notice to the Official 


Receiver, gives no right in the property to the 


. auction-purchaser and will be set aside by the 


Insolvency Court on the application of the Receiver, 
[p 499, col J; p. 500, col 2.] 

Per Seshagiri Atyar, J.—As soon ав an order of 
adjudication is made by an Insolvency Court, the 
property of the insolvent vests in the Official 
Receiver and any dealing with that property with. 
on NM to the Receiver is ultra vires. |р, 500, 
col. 1. 

Anantharama Iyer v. Vettath Kuttimalu Kovil- 
ammal, 34 Ind, Cas, 829; 3 L. W. 604; 82M. L. J 
611; 19 M. L, J. 357 and Devaraja Aiyangar v. 
Tirumalaswami Naidu, 82 Ind. Cas, 483, followed. 

Sections 16 and 18 of the Insolvency Act read 
together invest the Insolvency Court with jurisdic. 
tion to direct that propertf in the hands of a third 
party be delivered over to the insolvent or his 
жаши the Official Receiver. [p, 600, 
col. 1, 

The language of section 18 is comprehensive 
enough to confer jurisdiction upon a Court of In- 
solvency to direct that possession of insolvent's 
property be given to the Receiver. [p. 500, col. 2.j 

The proviso to section 18 of- the Inslovency Act 
refers to cases where owing to the act of the 
insolvent, the property is substantially on а lease 
for a particular period or is under a usufructuary 
mortgage or the like. Гр. 500, col. 2,] 

Appeals against orders, dated the 20th 
November 1918, of the Distriot Court, 
Tinnevelly, in I, A. No, 461 of 1918 and Civil 
Missellaneous Petition No. 566 of 1918 in I, 
P. No. 5 of 1917, 

FAOTS appear from the judgment, 

Mr. К. V. Sesha Atyangar (with him 
Messrs. K. V. Shanmngam Pillai, Ohidamba- 
ram and Marthandam), for the Appellants, 
—The lower Court erred in holding 
that the Official Reeeiver should prooeed by 
suit to recover properties of the insolvent sold 
inexeeution. Under sestion 18 (3) of the 
Provineial Insolveney Aot the Insolveney 
Court has jurisdistion to restore the 
property to the Reseiver after setting 
aside the sale. In any event the existence 
of sueh a jurisdiction is made slear by seotion 
4 of the later Aot, V of 1920. This sestion 
did not ereate any power, for the frat time, 
but only deelared the pre-existing law. The 
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power is conferred by the English Law whish 
is reproduced in the Indian Enaotment. 
Immediately the adjudisation order is made, 
the insolvent's property vests in the Receiver 
and avy ‘sale after that behind his biok is a 
nullity so far as he із eonserned, Anantha. 
rama Iyer v. Vetiath Kutiimalu Kovilammal 
(1), JDscara;a  Aiyangar v. Tirumalasami 
Naidu (9). See also Raghunath Das v. 
Sundar Das (3), Anurudh Kunwar y, Kesho 
Das (4), Madhu Sudan Pal v. Parbati Sundari 
Dasya (5). 

Mr, S. Ramaswami Атуат (with him Mr. R, 
‘Ganapatht Aiyar), for the Rəspondents.—The 
Reseiver oould not ave the ‘sale annulled 

` ог reoover possession by & mere petition under 
'sebtion 18. A Separate suit is nesessary. 
` The Inrolveney Court has no power to set 
aside the. sale. Only the Court whioh held 
the sale sonld set it aside, There is no provi: 
‘sion “in the’ Provineial Insolveney Aot akin to 
seotion 7 of thé Presidensy Insolvensy Act ог 
the _sorresponding provision of the Hoglish 
Bankraptoy Act. Appellants sould ‘not rely, 
on seation 4 of the later Ast V of 1920, ав it 
‘does nob deslare. the existing law bnt confers 
juriadistion: for the frat time. - 

When third parties have acquired’ thé 
‘property, the ‘only proper remedy is to sue 
‘then for possession, Considerations . that 
govern, sales in .antisipation of inaolyeney do 
not apply to Court sales after ndjudisation, 
‘Bashyam Reddi v. Somasundaram Ohetti, (6), 
Anantharama Iyer у. Vettath Kuttimalu 
Kovilammal (1), On the analogy of Order XL, 
Civil Procedure Oode, also whioh 
relates to Ressivers, the proper remedy for 
the Offisial Reesiver is to proseed by suit, 
While there is express provision in seotion 
37 for pre insolyenoy sales, there is no 
provision relating ‘to — Court sales after 
adjudisation. Under the. proviso to section 18 
(3) the Offieia] Resgiver cannot exercise any 
right whieh the insolvent does not possess, 


ary 


(1) 34 Ind. Cas. 829; 3 L. W. 504, 80 M. L. J. 611; 
19 M. L, T, 857. 

(2) 32 Ind. Cag. 489. 

(3) 24 Ind. Cas. 304; 42.0. 72; 18 О. W. №. 1058; 
11. W. 587: 27 M, L. J. 150; 16 M. L, T. 353; (1014) 
М. W. N. 747; 16 Bom. L. В. 814; 20 O, І. J. 555; 
18 A, L. J: 154; 41 1. A. 251 (P. O.). 

(4) 89 Ind. Cas, 783; 89 A. 547; 16 А, Т, J, 
473. 

15) 36 Ind. Сав, 618, 

(6) 82 Ind, Cas, 897; 8 L. W. 250. 


Referenss төз made to Мілон Chowdhury 

v. Durga Oharan Ohander (7), 
; JUDGMENT. 

Оһокгв.р, J.—These are appeals by certain 
oreditors and by the Offisial Reesiver of Tinne- 
velly Distriot against orders passed by the 
lower Oourt in insolveney. It is conseded that 
the insolvents’ estate has throughout the 
proseeding: been fully represented by tha 
Official Reosiver. Appeal against Order No, 

127 of 1919 by the oreditors muat, therefore, 
be diamissed af onos, bat in view of our 
sonolusion on the merita of the dispute without 
an order as to oosts, 

The lower Court's order against · the 
Offisial Reseiver in Appeal against Order 
No. 123 of 1919 was passed firstly on the 
short ground that seotions 16, 34 and 35 of 
the Provinsial Insolvensy Aot (LII of.1907), 
spesified in the heading of the petition, are 
not ‘petitioning seations", the meaning being 
apparently that the proper renisdy was not 
by petition under the Ast, bnt by suit or 
otherwiss under the direst proviatons of the 
Code of Civil Procedure, and the appeal is 
resisted here firstly on that assount. 

` The fasts are that on 23rd September 1914 
ist to 3rd respondents obtàined a compromise 
déoree, Exhibit J, iu the Court of the 
District’ Munsif of Ambasamudram against 
font persons, who were adjudisated insolyent 
in the lower Court on 28га Matsh 1917. 
On 28th June 1918 sartain properties of the 
insolyents were sold. in execution of this 
decree by the Distrist Munsif and purehased 
by the 4th respondent, after one of the 
insolvents and the Official Receiver had, in 
eireumstanoss not yet investigated, taken 
objestion to the gale prooeedings.: In the 
present. proseedings the Official Receiver. has 
moved the lower Court, as the Court dealiog 
with insolvensy, to. set aside the sale, or in 
the alternative to diresta refund by lst to 
8rd respondents ` of their realization in 
execution, It is hot clear whether delivery 
to 4th responderit has taken. ‘place. But 
there is a further prayer for sueh other 
relief as the sircumstanses may demand, 
whioh would oover, if nesessary, an order for 
the return of the property, On these faota the 
contentions, as advansed in paragraph 16 of 
Ist respondent’s oounter petition and in 
argument, before us, are that only the Court, 


(7) 46 Ind, Са», 377; 22 О, W., N, 704, 
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which held the sale, can set it aside, that the 


Insolvency Court has no right to interfere. 


with the proasedings in exesution elsewhere, 
and that the Offisial Receiver should, as the 


lówer Court’ held, proceed by вой or 


otherwise ‘under the Code, 
: The general question 
whether the Court dealing witb an insolvency 
under the Provinsiai Insolvency Aot has 
either dn séxolusive’ jurisdistion ог. one 
еопопггепё with, that of ordinary Courts to 
deal, for the purpose of administration of the 
insolvént’s estate, with claims against persons 
holding it adversely to him, whether they 
have arisen from purehase at Gourt sale or 
otherwise.  Beforedeüling with the provisions 
of the Ast, I observo that suoh an ex. 
olusive , jarisdiation is well recognised 
&lsewhere in iusolveney systems, whiah are of 
longer standing than the Provinaial Aot 
and whieh are usually referred to in its 
ecnsirustion, Referense may be made on 


this point to the deoeisións sollested under 


козоп 105 of the English Bankruptoy Ast, 
1914,-at page 375, William’s Bankruptey 
Praetise, 11th Edition, and toseation 7 of 
the Presidensy Ínsolvenoy Aot (III of 1909); 
of whith the material portion was reproduced 
from. the English Aot in forse atiis date: 
and i6 is signifieant that, altbough there is no 
reason for ' presuming any intention: to 
ehange the law, the Legislature has inoluded 
a similar provision; as section 4 in the 
Provinaial Aot, V of 1920, whioh is now in 
forse. The mention’ above’ of 'eonoeurren5 
jurisdiction is based solely on Naginlal v. 
Official Assignee (3), a oase under the 
Presidency Act, which does not appear to 
have been followed in any other High Oourt, 
whioh makes’ no referense to section 8 (2) 
(о) as affording a remedy in the Insolvanoy 
Court and deals with sestion 7 witk . very 
little regard to Hoglish authority. The 
desision in these ciroumstances isof doubtful 
authority and in any sase, as it merely 
recognizes ‘only a concurrent jurisdiotion, it 
in no degree assists respondents, . 
i. To turn' to the Provinsial Aot, ‘it is 
material’ first that, as appears from its 
preamble, its comprehensive sharacter and 
the repeal by it of the existing insolvenoy 
law, sections 341 and 344 to 390A of the 
Qodé in forge ‘at-‘its daté, it is a” special law 
and its provisions аге, except as epeoially 
(8) 12 Ind. Cas, 895; 85 В. 473; 13 Bom І, В, 900, 
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thus raised is 


provided, under sestion 4 of the Code of 
Civil Prosedure (Aet V of 1908) in forse at 
the date cf these proceedings, unaffected by 
atything therein. Of the provisions in the 
Ast relating to property held astually ог 
solourably against the insolvent, seetions 36 
and 37 merely preseribe a rule of evidence 
applisabls" to two olasses of alienations, 
those sompleted within partionlar periods 
b:fora the adjadisation, not, like the sale 
now in question after it,and it is material 
only that they assume and do поё sonfer the 
power of sancellation, which they imply, but 
whieh must be looked for iu another place, 
There are next sestions 34 (1) and 35, the 
only provisions relating to exesution prossed- 
ings, the former to assets realized before the 
insolvenoy begav, and still remaining in the 
Exeeuting Court, the latter to cases, in whieh 
an adjudisation has taken place after the 
issue of exesution and property is under 
some deseription of attashmont. To the 
applisation of seation 35 (1) to what happened 
in the present ease it will ba nesessary to 
return, although it may at опов be pointed 
out that in Кам Nath v. Kanhaiya Lal 
Sharma (9) proesedings for the recovery of 
the property subsequently to the sale 
eventually held were taken by the Roasiver 
in the Insolvenay Court without objestion to 
its jurisdiction. The - material point at 
present, however, is that these are the only 
two provisions in the Aet for the intervan- 
tion of a Court other than the Insolvenay 
Oourt in the administration of the insolvent’s 
estate; that they deal with the only cases, 
whish have been suggested, in whiah oonfliat 
between the Insolveney Court and another 
weuld be inevitable in spite of the former’s 
exalusive jurisdiction : and that the interven- 
tion authorized by them consists in no ad- 
jadioation on the interests in sonfliot, but 
is limited to delivery of the asseta or the 
property under the Executing Oourt’s sontrol 
to the Receiver, These seotions, the only 
ones in whioh an Exesuting Court is referred 
to, therefore, impose no limitation on the 
provisions of seotions 16 and 18 (1) aud (3), 
which read together вопѓег power on the 
Insolveney Court fo rednee the insolvent’s 
property, which' haa vested in the Reseiver 
under the former, to his possession. Two 
observations may be made: that sestion 16 
vests in the Court and, therefore, section 18 (1) 
(9) 29 Iud. Cas, 990; 37 A. 492; 183 A, І, J, 700, 
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in the Reseiver appointed by it all the pro- 
perty with exseptions поб at present material 
and that seetion 18 (3) is subjest to the 
proviso restricting the Oourt’s power to 
removal from property of persons, whom the 
insolvent has a present right to remove, 

These observations sre material in son- 
nection with the suggestion involved in re- 
spondents’ argument thatspeeial considerations 
apply ta titles aoquired by third parties at 
Court sales and to the first set of authorities 
relied on by them. It is not nesessary for 
the present purpose to deal with eases, in 
which в Court sale is attaeked by the Reseiver 
as eollusive or fraudulent, sinae here he makes 
no sueh allegation, but sontends only that 
the sale of property vested in him before ita 
date isa nullity. It has been pointed out 
thatthe only provisions of the Act relating 
to Court sales do not deal with the method 
available to the Ressiver for avoiding them 
and there is no provision, whioh places titles 
aequired at them on вру spesial footing. 
When, therefore, smeotion 16, on whieh the 
vesting in the Receiver under seotion 18 (1) 
followe, is exhaustive, thsre is no ground on 
which property alleged to have been trans- 
ferred after adjudication by Court sale, ean be 
treated differently from property transferred 
at that stage in any other way. - s 


The authorities relied on are, in faot, ооп: 
agrned rather with the applisation of the 
proviso to' section 18 (3) than with any 
attempt to distinguish the remedies open 
to the Reoeiver with reference tothe origin 
of title he desires to displace. In Nilmony 
Chowdhury v. Durga Oharan Ohander (7) the 
Court, no doubt, held that seetion 18 (3) 
was not intended to authorize the removal 
of any person whom the insolvent sould not 
himself remove without legal proceedings, and 
in Maddipatt Peramma v. Gandrapu Krishnayya 
(10) Bakewell, J., ssid that it waa intended 
to sonfer jurisdietion over a person against 
whom the insolvent bad merely a right en- 
foreeabla by suit, this view being explained 
in the former ease as authorising removal of 
a benamidar, when the veil was transparent 
and the insolvent was in substantial benefisial 
possession, These judgments, however, do not 
acesount for а power being sonferred on the 


(10) 47 Ind, Cas. 208; 8 L, W. 136; (1918) M, Үү, 
N. 479; 24 M, L, Т. 106, С 


Court, whioh would, if they are sorrest, be 
useless, if it were not soersiva, or for the 
present well established exereise of such a 
power in eases, to whioh the mere rules of 
evidense in sections 36 and 37 are applied. 
In the sesond ease cited Krishnan, Ju 
held that the Court had power under the 


. Section to deal with adverse slaims by 


third parties and thatit is not insonsistent 
with Jagrup Sahu v, Ramanand Sahu (11) 
and is supported fully by Bansidhar v. Kharag- 
ott (12), in whioh the question arose direotly, 
The røatristion in the proviso of the Court's 
right to disturb possession will reseive full 
effest, if itis read with reference, not to the 
method by whieh the insolvent oan re-gain 
possession, of whieh it says nothing, but to a 
qualifisation of his right to possession, such as 
an outstanding lease or life.estate would 
involve ; aud I would respestfully follow the 
opinion of Krishnar, J., and the Allahabad 
oases cited on the point, 

Next it is material that seotion 18 (3) 
empowers the Oourt to reduse property 
to the possession only of the Reasiver. 
The existence of the power is aosord. 
ingly in no way  insonsistent with the 
oases relied on by respondents, in whieh other 
persons, in some of them elaiming under him, 
have proeeeded by suitor have been held to 
be entitled to proseed only in that manner, 
The effect of the first olass of oaser, for 
example Raghunath Das v, Sundar Das (8), 
is in any ense only negative, -In the sesond 
alass it is signifisant that the power of the 
Insolveney Court relied on and regarded as in- 
applisable was not that conferred by seotion 18 
(3) at all, but the general power exercised by 
it in its ordinary civil jurisdiotion as extended 
to proceedings in insolveney by seotion 47 
(1): and sueh extension was held unautho- 
rised, because the section allows it only 
in proseedings under the Ast and not in 
proeeedings for whieh the Code, and поё the 
Act, affords the only warranf. . That was 
statedly the ground of decision in Maddtpatt 
Peramma v. Gandragu Krishnayya (10), 
already referred to. See also Bashyam Reddit 
v. Somasundaram Ohettt (6) and Gheda Lal 


(11) 40 Ind, Cas. 878; 89 А. 688; 15 A. Le J 
8. 
(12) 26 Ind. Cas, 926, 87 A. 65; 12 А. 1, J 
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у. Dichman Parshad (13). In Guntapalli Nara- 
simhayya vw. Malapati Veeraraghavulu (14) 
one statement made in oconnestion with 
saction 47 is relied on by respondente: "It 
would be going too far to say that a Judge 
in Insolveney in the Moffassil has poner by 
а summary proceading to deside questions 
of title to property claimed by third persons.” 
Bat this does not support their argument, 
since the proseeding sonsisted only in an 
attempt to utiliza the obstruction prossdure 


пабег the Code in a dispute between a third 


party dod the Racsiver’s transferee, which the 
Ast in no way permitted. Ooly one oase bas 
been ited Бу respondentr, to which 
the Hsaeiver was a party ani in whish 
section 18 (3) oonld legitimately have baan 
relied on, Ananthurama Iyer v. Veltath 
Kuttimalu Kovilammal (1). (а it, no doubt, 
the proceedings were taken under Order X XI, 
rula 90, and regarded аз under sestion 47 
of the Oode of Civil Prosedure. But tte case 
was deals with in revision: it is not olear 
whathor the Insolveney and Exzeoutiog Courts 
were distinot and no objestion to the jurisdis- 
tion of the latter or to the prosedure applied 
was considered, sestions 34 and 35 of the 
Provinosial Insclyensy Ast being in faot 
referred to. The decision, therefore, does not 
assist respondents or affeat the eonelusion 
that, when the Receiver is the olaimant and 
the properiy slaimed has vested' in him, 
his elaim should be made under sestion 18 (3) 
in the Insolvenoy Court. 

The lower Oourt, therefore, erred in гө. 
fusing to enquire into the Roseiver's petition, 
The other point desided in its judgment 
was that Exhibit I, the sompromise decree 
under exesution, was noi simply for money 
but sesured the amount due on particular 
properties. In terms Exhibit I only provides 
that the insolvents shall pay an amount 
agreed on bya epacified date and that in 
ease of their default it shall be resover- 
abla by sale of properties attashed before 
judgment, the attachment before judgment 
to continue in forse until payment is made. 
The lower Court's deeision purports to be 
based only on Exhibit I, and that dosument 
contains none of the oharasteristies of 4 


(18) 87 Ind. Cas, 830; 89 A. 267; 15 A L. J. 
263 . 


(14) 42 Ind, Oas. 525; 41 М, 440; 61. W. 694; 
(1917) M. W, №. 867, 


desree for a sharge and adds nothing to 
the rights of Ist to 3rd respondents as 
holders of a money desree, in execution of 
whioh ап attashment has been made. The 
desision under appeal, however, was based 
mainly on the sonelusion against the pro- 
eedure adopted by appellant. In setting 
that deeision aside we, therefore, direst а 
re-hearing in reapest of the character of the 
desree under exeeution with refevensp to 
any considerations other than those referred 
to, whieh may be relied ог. 

At the re-hearing the lower Court will 
also sonsider any argument based on the 
applisation made by one of the insolvents 
to the Hxesuting Court in whieh appellanta 
participated. As the fasts are по in 
evidenor, it is not eleav whether his parti- 
cipation was by way of au applisation 
under seation 35 of the Provinsial Insol- 
venay Aot or otherwise. In any event the 
effest of appellant's asquiessenoe in the 
adverse order actually passed by the Sub. 
ordinate Judge on appeal from the order 
of the Exesuting Court must be sonsidered 
with referenos ёо seation 34 (8) and the 
good faith of the 4th respondent's purshase. 

The appeal is allowed and the petition 
remanded for re-admission and re hearing in 
the light of the foregoing, and sosts to 
date in the lower Oourt and here will ba 
sosts in the oase and .will- be provided for 
in the order to be passed, 

Sessaaier Atyar, J.—I agree. The respond: 
ents obtained a money-decree against the 
insolventa nnd some others on the 23rd 
Oatober 1914. On the 81st January 1917 
an application for adjudisation was made. 
Notiee was givenon the 19th Febrnary 1917 
to the respondents and the order of adjudica- 
tion was made on the 23rd  Mareh 1917, 
In June, the respondents applied for sala 
of the insolvents! property, An application 
to etop the sale was then made. Apparent- 
ly, the Official Receiver was not a party 
to the application, although he seems to 
have supported the  insolvente! applisation 
by a written statement. It also appears 
that an applieation to make the Receiver 
& party was rejeoted in April 1918. On 
the 6th July 1917, the Distrist Munsif 
stopped the sale. On appeal the Subordinate 
Judge reversed that order, There oan ba 
no doubt that this order was wrong and 
it is to this wrong view of the Subordinate 
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‘Judge that all the subsequent somplications 
are attributable. The sale was made on the 
28th June 1918. An applisation фо ` set 
aside the sale was made by some of the 


scheduled  ereditors. Apparently it waa 
not granted. The present  applioation 
was made on the 23rd September 


1918 to the Distriet Court to annul the 
pale, It may be that when the oase goes 
back, the petition will have to be amended 
by asking for possession of the property as 
well, The Distriet Judge has held that the 
Offisial Receiver had no locus standi to 
impeach the sale by means of a petition 
to the Insolveney Court, Hense this appeal. 

I shall state my ocnelusions very shortly, 
Under sestion 16 of the Provinoial Insolyenay 
Aot, the property vests in the Offisial Reeeiver 
‘as soon as an order for adjudication is 
made, Any dealing with that property 
фу any Court, without notiee to him will be 
ultra vires. Anantharama Iyer vw. Vettath 
Kuliimalu Kovilammal (1) and Devaraju 


‘Atyangar v.-Tirumalasamt Naidu (2) support. 


-this view. If the sale held behind the back 
‘of the Offisial Reosiver is a nullity, the fur. 
ther quéstion is what is the remedy he is 
‘entitled to.: Mr. S. Ramasami Aiyar eontend. 
ied that he must bring a suit in the ordinary 
‘Courts to have his rights established. He 
‘mainly relied upon-the absenoe of a provi- 
‘sion in the Provinoial Insolveney Act like 
section 7 of the Indian Insolvenay Ast and the 
‘corresponding. provisions of the English Bank» 
'ruptey Aet, Ido not think this sontention 
ів well found; + There was a sonfliot of deoi- 
sions in the various High Courts as to whe. 
‘ther even without а provision similar to 
section 7 of the Indian Insolvency Aot, the 
'Provinsial Insolvensy Court has no jurisdio. 
tion to direet delivery of property fo the 
Reseiver when it ів moved by 
‘means of a petition, Seotion 4 of the pre. 
‘sent Aot has been во altered as to confer such 
‘a power. The amendment should not be 
‘regarded as if for the first time a new power 
‘had been conferred. I am of opinion that 
‘gestion 4 deelares what has been the law 
‘all through. Apart from this, I think that 
-sestions 16 and 18 read together do invest the 
-Insolveney Court with jurisdiotton to direst 
‘that property in the hands of a third party 
‘be delivered over to the insolvent. Mr, S. 
Ramasami Aiyar relied upon the analogy of 
-Order XL of the Oode. of Civil Prosodurs 


relating to Reseivers, I am prepared td 
accept the analogy, but I do not-think that 
any of the eases quoted by him holds that 
where a sale ia nullity the Receiver is not 
entitled to move the Oourt for possession 
being given to bim of the property. 
Relianae was placed upon the express provi- 
sion in seation 37 of the Act for annulling 
sales made in anticipation of insolvensy. 
It was nesessary to give suoh an express 
power to set asidea conveyance whieh prima 
facie vests the property in a third party: 
bui where the property vests in the Offisial 
Reseiver, the Legislature apparently did not 
consider it necessary that a spesial provision 
should be made that his rights should be 
dealt with in a partienlar manner. The 
real question is whether the language of 
seotion 18 (3) is not eomprehensive enough 
to confer jurisdistion upon a Court of In- 
solyenoy to direat that possession be, given 
to the Receiver. · It clearly enasts that the 
Wourt may remove the person in whose pos- 
session or custody any sush property is, from 
the possession or custody thereof, This 
implies that the property so removed вап be 
put in possession of the Receiver, The 
learned Vakil for the respondents relied upon 
the proviso, whieh lays down that the 
insolvent himself must have a present right 
in order that the Official Reoeiver may 
exeroise "the right. The mere fact that 
there has been a Court sale is not & ground 
for holding that the insolvent has no present 
right to the property. The proviso refers to 
gases where owing to the nat of the insolvent, 
the property is substantially on a lease for 
a partisular period ог is under a usufruetu. 
ary mortgage or the like. IfIam right in 
the view that the Court sale conferred no 
right in the property to the purobaser when 
it was made behind the baok of the Official 
Reseiver, it follows that the insolvent as 
well as hia representative, the Official Receiver, 
has a present right to the possession of the 
property. The decision in Nilmony Ohow- 
dhury v. Durga Oharan Chander (7) dealt 
with the oase of a benamidar, It was held 
by the learned Judges that an apparent 
title in в third party oannot Бе 
summarily dealt with in the Insolvency 
Court. That desision does not affect the 
present case, J, therefore, do not dissuss it 
further. On the other hand the dedisions 
quoted by Mr. K, V. Seshaiyyar, namely, 


Vel, LXII} 
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Raghunath Das v. Sundar Das (8), Anurudh 

Kunwar v. Kesho Das (4) and Madhu Sudan 


Pal v. Parbats Sundari Dasya (5), sapport 
his contention, 


I, therefore, agrea in holding that the order 
of the Distriot Judge in Civil Missellaneous 


Petition No. 563 of 1918 muat ba reversed. ` 


The question as to whether tha Hsoeiver 
is estopped and other defenses that may be 
open to the respondents will have to be 
eonsidered at the trial, I agres with the 
order as to eosts. 
M. 0. P. 
Arpeal allowed, 


MADRAS HIGH COURT. 
Szcoxp Отуп, AePgAL No. 1602 or 1919, 

. Angaat 6, 1920. 

Present: ~Mr. Justioe Sadasiva Aiyar and 
Mr. Justia» Napier. 

KU PPUSWAMI MUDALIU-—PZLAINIIFF— 

AÀtPELLAMNT 
versus 
B. SUBBA МА: 7 —DRE&NDANT 


Rasroy punt, 

Madras Estates Land Act (Mad. Т of 1903), ss. 189, 
192—Fasli jasthi, claim for, based on contract-—Suit by 
tenant to set aside atiachment--Omission to plead 
contract in  defence— Subsequent swit to set aside 
attachment for later arrears—Res judicata—Civil 
Procedure Code (det V of 1938), s. 11, Epl, IV. 


Where in a suit by а tenant to set aside an 
attachment for arrears of rent on the ground that 
the landlord was not entitled to levy fasli jasthi, the 
landlord fails to plead that he was entitled" to make 
ihe levy under a special contract with tho plaintiff, 
he cannot, in a subsequent similar suit by the plaint- 
if in respect of later arrears, urge the plea of 
special contract, as that plea is barred as ree judicata 
under Explanation ТУ to seotion 11, Civil Procedure 
Code. [ p. 502, col. 1.] 
The decision ef the question as to the proper 
terms of a paitah' in respect of one fasli is res 
judicata for subsequent faslis also, Гр. 502, col, 1.] 
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Sesond appeal against a desree of th? 
Oourt of the Distriet Judge, Chingleput, 18 
Appeal Suit No, 275 of 1918, preferred 
against a desree of the Court of the Deputy 
Oollestor, Tirayellore Division, in ВБ. 8, 
No, 348 of 1917, 


FAOTS appear from the judgment. 

Mr. V. Ramaswami Atyar, for Мг. K. Rajah 
Atyar, for the Appellant.— The lower Court 
erred in allowing the defendant to raise the 
plea of spesial oontraat. That plea is 
barred to him under Explanation IV to 
gestion 11, Civil Procedure Code. In 8. S. No, 
1128 of 1914, whish was also to set aside 
atiaehment by the landlord in respeot of a 
prior fasi, though the defendant pleaded 
other defenoes, he did not set up this 
special plea of contraet. .The omission 
diseutitles him to urge the plea now for 
the first time. Desision as to terms of a 
paliah for one fasli is res judicata in respeet 
of subsequent faslts: Eommidt Bayyan Naidu 
v. Bommidi Suryanarayana (1). 

Mr. D. А. Govindaraghava Aiyar, for the Re- 
spondents.—-The attashment sould not be 
raisedin its entirety, in any event, The lower 
Court dissussed the dosumentary evidense 
and held that the matter was not res judicata, 


JUDGMENT. 

Sapas:va Alvar, J.—The plaintiff (appel- 
lant) brought the anit, out of whioh this sesond 
appeal has arisen, to set aside the attach. 
ment of his holding effestsd by his land- 
lord, the defendant, for resovery of arrears 
of rent for Fasli 1325, The only question 
is whether the patíah tendered is proper, 
having regard to the faot that it eontained 
a term that the landlord ig entitled to 
charge fasli jasthi, for the second and third 
srops, though not raised by the landlord’s 
water, If that question is res judicata by 
the decision in a former suit between these 
same parties as regards the same holding 
in S S. No. 1128 of i914, the question has 
to be answered in the negative. 


In that formor suit (whieh was also for 
sétting aside the attashmant of the holding 
for arrears cf rent due for Fask 1323) 
tbe landlord set up two defenees, namely, 
that the tenant having raised the sseond and 


(1) 17 Ind. Cas. 445; 37 M. 70; 12 М.І, T. ^ 00; 23 
M, L. J. 048; (1618) М, W. N, 1, 
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third orops with the landlord's water was 
liable to рву fasli jastht and (2) that even 
if he did it with the aid of his (tenant's) 
own well water, he was still bound in law 
to pay fasli iastht, He did not sontend 
that there was a aontrast in foree between 
the parties, by whieh such fasli iasthi could 
be lawfully claimed by the landlord, Issues 
(b) and (c) (see Exhibit О) were raised 
in that onse raising the two questions 
diselosed by the defence. These issues were 
found against the defendant and it was 
‘desided that he sóuld not claim faels jastht 
and tbat the pattah tendered for Fasli 
1323 was improper, owing to its having 
eontained terms imposing fasli jasthi for gesond 
- and third erops. The suit was sesordingly 
deereed to that extent. In the present suit, 
however, a fresh defense was put forward; 
namely, that there was a contrest in tbe 
‘year 1886, under which the landlord was 
entitled to eharge jasli jastht for sesond and 
third crops, though. not irrigated by the land- 
lord’s water, We think that this new 
defense is not open and that this is a slear 
ease of res judicata, and we need refer only to 
the Full Bensh decision in Bommtdt Bayyon 
Naidu v. Bommid? Suryanarayana (1), where it 
was held that the deaision of the question as 
to the proper terms of the pattah in respeot 
of one fasli is res judicata fer suksequent 
feslis aleo. As the learned Chief Justice 
states, "any ground of atteak or deferce 
whieb, by virtue of the Explanation IV 
- to sestion 11 of the Civil Prosedure Code, is 
deemed to have been direstly and sub- 
stantially in iesve in a suit, must also he 
deemed to have been heard and finally 
desided adversely'to tke party who failed 
to: raise it." The lower Appellato Ocurt 
was, therefore, wrorg in deeiding on certain 
irrelevant doeuments (Exhibits A, B and so 
on) that the question was not res judicata. 
In the result, the deoision of the lower 
Courts will be set aside and а deeree will 
be passed in plaintifi’s favour setting aside 
the attashment, co far as it was direeted 
‘to the reeovery of the fasli jastki teerva, 
The appellant will get his eosts here and 
‘in the lower Appellate Court from the 
defendant. Ae, however, he sued for raising 
the attasbment ав a whole, without making 
avy distinetion between tke portion of the 
Jandlord’s olsim in respeob of which the 
attaebment eonld stand and the portion in 


respect of whish it was illegal, the parties 
will bear their respeetive eosta in the Court 
of first instanoe, 

Napier, J,—I agree, 

М, 0, P. 


Apyeal allowed, 


OALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decree No. 987 
or 1918. 

June 4, 1920. 

Present:— Justico Sir N. R. Ohatterjeo, Kr, 
and Mr. Justiae Panton. 

KALI MAHMUD TALUKDAR AND OTHERS 
— PLaAINTIFFS— Å PPELLANT3 

versus i 
DINA BANDHU DUTT anp orgEgg8— 
Ревекракт:— Resronpenta, 
Mortgage, simple— Mortgagee getting into possession 
by sule—Possession, nature оў-- Роззезвіоп, if adverse 


to mortgagor or his assignee—Redemption, suit for, if 
barred. 


Where a simple mortgagee got into ^ posses. 
Bion of the mortgaged property by virtue of a sale, 
but the sale was set aside and the mortgagee 
was subsequently treated as mortgagee in posses. 
sion and was madeto account for the actual re- 
alisations made by him, his possession being that of a 
mortgagee in possession could not be treated as 
adverse о the mortgagor or his assignee so as to 
bara suit for redemption brought 12 years after 
the purchase. [p. 508, col. 1.] 

Appeal against a deoree of the. District 
Judge, Rongpur, dated the 30th January 
1918, reversing that of the Subordinate 
Judge, Bogra, dated the 20th February 
1913. 

Babus Sarat Okandra Roy Okoudhury, Preo 
Sankar Maioomdar and Phanindra Lal Moitra, 
for the Appellants, 

Babu D, N. Ohuckerbutty and Babu 
Heramba Lal Sanyal for Babu D. №, Bagchi, 
for the Respondents, $ 

JUDGMENT.—Tbis appeal arises out of 
a suit for redemption of a mortgage. 
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It appears that the predecessors of the 
defendants Nos, 3 to 10 mortgaged oertain 
properties to the defendant No. 1 in the 
year 1892. The plaintiff, in exesution of 
& money deoree upon a simple bond, pur- 
_shased a portion of the properties mort. 
gaged on the 29th September 1896 and 
obtained delivery of possession thereof 
on the 23rd January 1897, Subsequently 
the defendant No. 1 brought a suit upon 
his mortgage but did not make the 
plaintiff & party to the suit. Не obtained 
an ec parie deoree on the mortgage on the 
5th February 1897 and іп  exeeulion 
purchased. the properties on the 2nd 
February 19 9, He obtained delivery of 
possession of the propertias in 1899 and 
the plaintiff was dispossessed by the 
defendant No, 1 of the properties purchased 
by him. The defendants Nos. 3 and 4 
subsequently got the ex parte desree and 
sale held thereunder set aside on the 2let 
November 1508, and the suit was thereafter 
tried anda desres was passed on the 26th 
Januaty 19023. In exesution of the decree 
all the properties , mortgaged were again 
advertised for sale, bat before the sale took 
plase, the defendants Nos, | and 2 purohased 
the properties fram the defendants Nos 8 to 
10 on the 29:h July 1910, 

The plaintiff brougot the present suit for 
redemption on the 19th September 1911, 
The Court of firat inatanse gave a deareas for 
redemption, Oa appeal the Court of Appeal 
below has held that the suit was barred by 
limitation, as the defendant No 1 had been 
in sontinuons possession for 12 years since 
1899. The plaintiff has appealed to this 
Court. 

It is true that the defandant No. iasa 
simple mortgagee was not entitled to 
possession, end the possession he obtained 
was ав purshaser and not as mortgagee. But 
in 1£08, when the ex parte desree and sale 
were set aside and the suit upon the 
mortgage with respeat to all the properties 
mortgaged, including the portion purehased 
by the plaintiff, was proseeded witb, the 
defendant No. 1 (as appeara from tho 
judgment in that oase) was traated as 
mortgagee in possession and made to assount 
for the aotnal realisations made by him. 
In the eireumstanees we think that the 
possession of the defendant No. 1 must be 
treated as that of a. mortgages in possession. 
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That being so, it was not adverse to the plaint- 
iff, who was purchaser of a portion of the 
equity of redemption, and the suit is not, 
therefore, barred by limitation. 

The desree of the lower Appellate Court 
must, therefore, be set aside and that of the 
Court of first inatanoa restored with this 
variation that the period of six months will 
run from this date 

We make no order as to costs. 

Appeal allowed, 


MADRAS HIGH COURT. 
О магнаг Sipe APPEAL, No, 63 or 1919, 
Dasamber 7, 192). 
Present: —Sir John Wallis, Kr, 

Ohief Justica, aod Mr. Justina Ramesam. 
Нај TAR MAHOMED AYOOB SAIT 
a Punt: FR ÁPPZLLANT 
versus 
Messrs, WALKER aap Co.—Derenpaxts— 

RUSPONDEATS, 

Principal and Agent—Money advanced to agent for 
work to be done—Stipulation for submission of bill 
subsequently Agent, whether accountable for monies 
paid to him. 


Where monies are advanced fo an agent for 
work tobe done for his principal, оп the under- 
standing that a billis to be submitted subsequently, 
the agent is accountable for the monies paid to him. 


Appeal from a desree of Mr, Justise Coutts 
Trotter, dated the 21st April 1920, made 
in the exeraise of the Orlinary Original 
Civil Jarisdistion of the High Court in Civil 
Snit No, 635 of 1919. 

Messrs. T. R. Venkatarama Sastriar and 
S. Doratswami Atyar, for the Appellant. 

Messrs. King and Partridge, for the Re- 
spondents. 

JUDGMENT.—This is on appeal from a 
judgment of Coutts Trotter, J., dismissing a 
suit brought by the plaintiff to reeover 
oertain overeharges alleged to have been 
made by the defendants for work done as 
landing agents for the plaintiff at Madras 
Harbour. The learned Judge hes dismissed 
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the sait on the ground that the onge is 
governed by'Marriot v. Hampton (1), On 
appeal it has basen contended before us that 
the plaintiff is entitled to resover bask the 
alleged oversharge under seation 72 of the 
Indian Contrast Act ag having been paid by 
mistake, Admittedly when the goods are 
landed, the defendants make an oral demand 
on the plaintiff for the amount of their 
charges, oollest the money and send the 
plaintiff a bill with particulars of the charges 
later, In these sirsamstanses we think the 
proper inferenee is that the defendants are 
assountable for the monies whish are paid to 
‘them on the understanding that a bill is to 
be furnished subsequently, In these siroum- 
stanoes the roling in Marriot v. Hampton (1) 
does not apply aud the appeal must be 
allowed, the deerees reversed and the suit 
remanded for disposal assording to law. Costa 
in both Oourts will abide. , 
M. 0, Р. 
Appeal allowed; 
Oase remanded, 


(1) (1797) 28m. І. б. (11th Ed.) 421; 2 Hap. 
546; 7 Т. В. 269; 4 В. R. 489; 101 E. R. 269, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dgongg No, 213 
or 1919. 

Angust 17, 1929, 
Present; — Мт. Justise Teunon and 
Mr, Justise Abdul Majid. 
GOVINDA SUNDAR SINGH CHOW. 

DHURY, AND ON HIS DEATH HUS HEIPS 
AND LscanL Representatives HARERAM 
SINHA CHOWDHURY аир OTHERS— 
PLAINTIFFS— А PPELLANTS 
versus 
MOHESH CHANDRA GOPE—Derenpart 


— RESPONDENT. 
Provineial Small Cause Courts Act (IX of 1887), Sch, 
1, Art. 41-— Decree for mesne profits —Üontribution, suit 
for, nature of — Appeal, second, if maintainable. 


A suit for contribution by one tort-feasor against 
his joint tort-feasor for a sum below Ra. 500 is of a 
Small Cause Court nature and no second appeal 
lies against а decision in guoh & case, 


Appeal against a desree of the District 
Judge, Murshidabad, dated the 23rd August 
1918, affirming that of the Munsif, Addi- 
пода! Oourt at Kandi, dated the 5th January 

FAOTS appear from the judgment. " 

Mr Abani Nath Bhattacharya, for the Re. 
spondent.——I have а preliminary objestion td 
make, The suit out of whieh this appeal 
arises ів of the nature of a.Small Cause Court 
suit and it is below Rs. 500; во no sesond appeal 
lies 

Mv, Panchanon Ghose, for the Appellant.— 
This is a suit for contribution; so a second 
appeal does lie. The appeal arises out of a 
sait for sontribution, Both the Oourts 
below have dismissed the suit on the ground. 
that there oan be no sontribution amongst tort- 
feasors, having based their desision upon the 
тз ease of Merryweather v, Nixon 
1). { 
It is a suit for contribution and not eogniz- 
able by the Oourt of Small Causes. Іс aomes 
under Article 41 of the Provineial Small 
Cause Courts Aot, Ina suit for sontribution 
various points arise, e.g., title, stoe., and they 
have got to be deside], See Bhatoo Singh 
v. Ramos Mahíon (2). The ease lays down 
that а suit for contribution comes under 
Articole 41 of the Provineial Small Cause 
Courts Act and it is not of the nature of a 
Small Cause Court suit, The desision is based 
upon а Fali Bensh ease reported as Rambus 
Ohittungeo'v, Madhoosoodun Paul Ohowdhry (3). 
This case is exactly on all fours with the 
present ense, Tt is а дане for sontribution 
amongst joint tort-feasors. Oontribution 
amongst joint tort feasors is never a matter 
of a contract. The whole question depends 
upon equitable sonsiderations, The strict 
rule that there вап be no contribution among 
joint tort-feasors does not apply. 

[Court— No second appeal liés ; but we will 
hear you on the merits and may dismiss it 
on both the grounda.] 

The Courts below held that we were 
both tort feasore, and so the defendant was 
not liable to pay. If he took any rent 
then be must be held liable to pay, The 
plaintiff resists the suit onder an asser- 
tion of imporfest title, The defendant bim- 


(1) (1793) 8 T. В. 186; 1 Sm. L. О, (10th Ed.) 383; 
(11th Xd. p. 898); 16 В, В. 810; 101 E. В. 1337. 

(2) 23 0. 189; 12 Ind, Deo. (м. s.) 125. 

(3) 7. В, 87%; B Li Б, Sap. Yol, 675, 
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self says that he is not a tort-feasor, So the 
rule thst there san be no oontribution among 
joint tort feasors is not applisable here. 

Mr. Abani Nath Bhattacharya, for the 
Respondent, was not called upon. 

JUDGMENT, - This appeal arises ont of 
a Suit whieh has been deseribed as one for 
sontribution, The faets out of whish the 
suit arose appear to be these:—The defend- 
ant, becoming the purchaser of an oeaupanay 
jote, was reaognised as the tenant and paid the 
rent tothe present plaintiff as his landlord. 
A rival landlord brought a suit against 
both for  resovery of possession of the 
land eomprised in the ote, on the 
ground that the said land did not belong to 
the present plaintiff or appertain to his 
Zemindari; but on the sontrary appertained 
to the Zemindari of the plaintiff in that title 
suit. The suit was sontested by both the 
pregent plaintiff and the present defendant; 
resulting iu а deeree in favour of the then 
plaintiff. His suosessor-in-interest next 
brought а suit and obtained a deeree for 
mesne profits in the sum of Rs. 107, The 
deoree was againat both the present plaintiff 
and thedefendant. When the desrea-holder 
put his desree in oxesntion, the plaintiff paid 
the sum of Hs, 107 and satisfied the 
deoree. He now seeks io recover this sum 
of Hs. 107 from the defendant, on the 
allegation that the defendant had frandalently 
made false representation to him and so per- 
suaded him to sontest the previous title 
suit. 

Both the Courts balow have found that 
there was no misrepresentation by the de- 
fendant andthat in withholding possession 
from the trae owner and in sontesting the 
suit to whioh we have made referense, the 
plaintiff asted with his eyes open, knowing 
wall that the land in quastion did not balong 
to him, Bath the’ Courts below have, thare- 
fore, found thet the plaintiff was not entitled 
to rasover from the defendant. In tha first 
Court there is no finding against tha good 
faith of the defendant, while oa the other 
hand in the Court of irat appeal the learned 
Distrist Jadga 82553a2va to hold, fhoazaà his 
joigmant ia far from baing clear, that the 
defendsot also kaew that hia landlord had 
no tithe aad that heals was а tort Ёвачог. 

A peslimtaary objestion is taken to thia 
ардэ®\ оп the голай buas this baing a sais 
of a Small Causa Court nature and the yalag 
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of it being under Rs. 500, no sesond sp- 
peal lies, The appellant sontends that the 
suit is one whioh may be.regarded ss falling 
within Artisle 41 of the Seaond Schedule to 
the Provincial Small Cause. Conrts‘Aet. Wa 
are unable to aesept this sontention, and it 
is not suggested that the suit was one falling 
within any other Artiole of the said Sshedule. 
We mut hold, therefore, that no sesond appeal 
lies and the appeal fails on that ground. 
Having farther heard the learned Vakil for 
the appellant at some length, we аге of opinion 
that it having been found that the plaintiff 
іза wilfal tort-feasor, his suit on that ground 
should also fail. 

` This appeal is dismissed with eosts, 

Appeal dismisted, 


MADRAS HIGH COURT. 

Отт, APPEAL No. 198 оғ 1919, 
Oetober 18, 1920. 
Present;—dustioe Sir John Wallis, Kr., 
Chief Justise, and Mr. Justise Sadasiva Aiyar, 
M. А. В. А.В, ARUNACHALA OHET. 
TIAR, Taustex or Sree KALAHASTI. 
SWARASWAMI TEMPLE— APPELLANT 
Versus 
Raja DAMARA KUMARA THIMMA 
NARAYANIN BAHADUR VARU, RAJAH 
or KALAHASTI (pran) AND OTHRRS— 
DEFENDANTS, No. 1 то З A80 Lega Вервевик- 


TATIVES OF DEFENDANT No, 1—Respon dents, 

Transfer of Property Act (IV of 1882), ss. 68 (a), 
67—Mortgage for a term--Trusiee of temple taking 
loan from temple funds by executing mortgage of his 
own  properties—Decree against mortgagor trustee 
directing immediate re-payment and declaring trans- 
action to be breach of trust--Sutt to enforce mortgage 
before expiry of term, whether premature——Failure to 
pay interest regularly, effect of—'Mortgage-money' 
in в. 58, meaning of. 

A temple trustee took a loan from temple funds 
and executed a mortgage of his properties to the 
temple, the debt being re-payable after 20 years, 
In a suit under section 92, Civil Procedure Code, 
brought on behalf of the temple, the Court declared 
the mortgage transaction to bea breach of trust 
and directed the trustee to immediately re-pay the 
mortgage amount. In а suit by the successor of 
the trustee to enforce the mortgage before the 
expiry of the 20 years’ term; 
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Held, that. the suit was nob premature. as the 
mortgage-money had become payable under section 
67 of the Transfer of Property Act by virtue of 
the prior decree. [p 607, col. 1] 

Per Wallis, О. J.—Obiter:—The expression "mort. 
gage-money' in section 68 (a! of the Transfer of 
Property Act includes interest, and when interest 
on a mortgage is in arrear, it would seem to 
follow that the mortgagee is entitled under the 
section to realise such interest by sale of a sufficient 
portion of the security, even where the principal 
debt has not yot become re-payable [p. 60%, col. ?; 
p. 507, col. L] 

Per Sadasiva Aiyar, J,— Mere failure to keep 
down the interest by regular and punctual pay- 
ment would not, by itself, put an end tothe term 
provided forin the document of mortgage for re- 
payment of the principal amount. ір. 5U7, col. 1.] 

Venkatarao v. Mahableswar, 26 В, 241; 8 Bom. L, 
BR. 876, not approved, 

Appeal against a desree of the Distriet 
Oourt, North Araot, in Original Suit No. 16 of 
1917, 

FAOTS appear from the judgment, 

Mr. B. В. Ganapathi Atyar, for the Ap- 
pellant.—The lower Appellate Court erred 
in dismissing the suit as premature. By 
virtue of the deores in the seheme suit under 
section £2, Civil Proeedure Code, which 
declared that the mortgage transaction was 
a breach of trust and dirested re payment by 
the mortgagor, the mortgage-money had 
beeome re-payable under seotion 67 of the 
Transfer of Property Ast. The term of the 
mortgage is no longer a bar to the exercise 
by the mortgagee of the right of forealosure 
or sale. 

Further, as the mortgagor did not ray the 
interest regularly, the term ір, aseording to 
equitable prinoiples, put an end to. Venkata. 
yao v. Mahableswar (1). 

Messrs. T. Hthircja Mudalior and A. Rama- 
chendra Aiyar, forthe Respondents.— Under 
Er glish law the stipulation as to time is a 
bar to a foreslcenre setion, The enit is prema- 
ture as the 20 years’ period bas not expired. 
The expression in sestion 67 of the Transfer 
of Property Act ‘after the mortgage-money 
has besome payable’ sould only refer to the 
eontrastnal stipulations. 

Failure to pay interest cannot eut down 
the period fixed by the express eonsent of 
parties, 

JUDGMENT. 

Warris, О. J.—Thia is an appeal from 
а deeision of the Distriet Judge of North 
Areot diemissing as premature а puit 
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brought by the present trustee of 
the suit temple against the late Rajah of Kala- 
hasti, the previous trustee of the temple, who 
during the period of his trusteeship exeouted 
the suit mortgage in favour of the temple 
for Rs, 45,C00, then due by him to the temple 
for past and present advanoes to his predeses- 
rors and himself, and egainst (he 2nd and ard 
defendants who were impleded ав aliences 
of the suit villages, The District Judge has 
dismissed the suit as permature in sonsequ 
ense of a stipulation in the mortgage-deed 
that the debt was not to be re-payable for 20 
years, In England sush stipulations appear 
to be a bar to foreslosure before the due dates 
in the absenee of fraud; Fisher on Mortgager, 
paragraphs 712 and 713. In-this sase, how- 
ever, in a suit instituted on behalf оѓ ће charity 
under sestion 92 of the Civil Procedure QOode 
the whole transaction has been held to be 
a breaoh of trust and a deoree has been passed 
against the mortgagor for the immediate 
payment of the debt. 

Where the transaetion amounts to в breash 
of trust and а deoree for immediate re payment 
of the loan has been made against the mort. 
gagor trustee, І do not think tkat equity 
would allow a stipulation in the mortgage- 
deed postponing re-payment to stand in the 
way of immediate foreclosure, independently 
of the further question, which would arite iu 
England, whether tke failure to keep 
down the interest on the mortgage would 
not also give aright to immediate fore. 
closure, 

. It ів, in my opinior, unnecessary to pursne 
either of these questions, besause, in this 
воппіту, we are поё governed by the rules of 
equity as to foreolcenres, but by the express 
provisions of вевіїоп 67 of the Transfer of 
Property Aot as regards the right to fore. 
slosure or sale. That seotion provides that, 
in the absense of a contrast to the sontrary, 
the mortgages has “at any time after the 
mortgage money has become payable to him 
and before a deeree has been made for the 
redemption of the mortgaged property, or the 
mortgage money has been paid or depoaited, 
as herein provided", а right to obtain an 
order for foreslosure or sale. Now, ав 
interest is ineluded in the term mortgage- 
money in seetion 58 (a), it would seem to 
follow that, when interest ona mortgage is 
in arrear, the mortgagee is entitied urde 
the seotion to realize sugh interest by sale Of 
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a sufficient portion of the seourity. even 
where the principal debt bas not, yet besome 
repayable. 


“Tt is unnesessary to deside this point either, 
besauee where, as in the present саве, the 
mortgage debt haa beoome re payable to tbe 
mortgagee immediately, I think the mort- 
gagee is entitled af дове to enforee his sesurity 
as regards both prinoipal and interest by fore- 
' glosure or såle by virlre of the section. As I 
have already said, I think that the same ra 

sult would follow in equity, but bere we are 
governed by gestion 67, whish giver the 
mortgagee a right toforeolosure or sale “at 
' any time after the mortgaga money has 
besome payableto him " Hera the mortgage- 
debt has been made re payable on tho ground 
that as tetween the mortgagor trustee and 
the mortgagee costui que trust the mortgage 
wasabreash of truatin a suit properly in 
stituted on behalf of the castut que trust, 
in this ease a publie charity, under section 92 
of the Civil Procedure Coda, nc twithetand- 
ing the stipulation in the morigage-deed that 
the principal should not be re-paid for twenty 
years, whioh was in effeot held to ba unen 
forseable. I would, therefore, reverse the 
deeree of the Distriat Judge and dearee 
the suit with aeosts {hroughout. Time for 
redemption віх months. 


Savaa.va Ayar, J.—[ agree. 1 do not think 
that the mere failure to keep down’ the iu- 
terest by regular avd punetual payment 
would, by itself, put an end to the term 
provided for in the doeument of mortgage 
fcrre payment of the prinsioal amount, and 
‘I вт not prepared to agree with the Bombey 
‘desision quoted to that effes', Ventataran v. 
: Mahablesuar (1). 

М, Q. Р, 


; Appeal allowed, 
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SIND JUDICIAL COMMISSIONER'S 
А COURT. 
S:conp Orvis Arrera No, 39 or 19.6, 
Seoonp Civit, AkPEAL No, 1 or 1917, 
' — April 29, 1920, 
Present:—Mr. Fawaet!, J. О„ and 
Н Mr. Raymond, А. J. C. 
Seth IBRAHIM walad WALLI— 
APPELLANT 
versus 
Fins or GHULAM HUSSAIN AN» orarrs 


Ras PONDENTS. 

_ Limitation Act (IX of 1608), s. 24, Sch. I, Art. 182 
(5) — 1 accordance with law"— Application by one 
of. several plaintiffs for ewecution, disallowed—Sub- 
sequent application by all plaintiffs—Time occus 
pied in prosecuting previous application, plaintiffs, whe. 
ther entitled to deduction of—Civil Procedure Code 
(Act V of 1908), О. II, т. Z—Execution proceedings. 


An order deciding that an application for exe. 
cution by one of буто ог more plaintiffs is not com- 
petent, ameunts to holding that the application is 
not “in accordance with law,” within the meaning 
of clause (5) of Article 182, Schedule I to the 
Limitation Act, [p. 608, col. 1.] 

A decree was passed in favour of several plaintiffs, 
One only of them applied for execution, but the 
application was disallowed in second appeal. There. 
upon all the plaintiffs joined in an application for 
execution. The judgment.debtor contended that the 
application was time-barred, having been made more 
than three years after the date of the final deoree in 
the snit: 

Held, that the application was within time, as the 
plaintiffs were entitled, under section 14 of the 
Limitation Act; to exclude the time occupied in 
prosecuting in good faith the previous application, 
The expression “another civil proceeding” in that 
section did not contemplate a proceeding in a 
different Court to the опе in which the proceeding 
said to be time-barred is pending [p. 50+, col. 2 ] 

Though the word “misjoinder” alone is used in 
Explanation III to section 14 of the Limitation 
Act, there is no distinction between non-joinder 
and misjoinder for the purpose of the section. 
Misjoinder and non-joinder are only variations 
of the same defect [p. 50%, col. 2.] 

The provisions of Order II, rule 2 of the Civil 


- Procedure Code, do not apply £o proceedings in exe. 
‹ cution of a decree. 


[p. 609, col, 2.] 

Appeal from orders of the Joint Judge, 
Hydersbad. 

Mr. Lolchand Hassomal, for the Appellant, 

Mr. Mottram Ramchand, for the Respond. 
enta. 


JUDGMENT. 


Fewcerr, J. O.—This appeal arises out of 
an application for exesution of a deoree in 
favour of the respondents, whieh was present- 
ed on the 20th of August 1918. The main 
objeetion that has been taken by the appel» 


508 
IBRAHIM 0. GRULAM HUSSAIN, 


lant to execution being ordered on this 
application ia that it is time-barred, This 
objecion has been disallowed by both the lower 
Courts, In this second appeal, Mr. Lalehand 
for the appellant, sontends that Artisle 181 
and not 182 applies. But, in our opinion, 
there san be no question that the proper 
Artisle applieable is 182, and the contention 
was not seriously pressed. The snit, whish 
had been brought in 1902, was owing to various 
appeals and remands not disposed of until 
the 27th of August 1908, when the deeree 
which had been passed in respondents’ favour 
by. tbe Subordinate Judge in 1908 was 
finally upheld by this Court. Daring that 
litigation the plaintiffs-respondents had re- 
sovered. the. entire amount due from the 
defendant through the Court, bnt, after the 
‘Distriat Court in appeal dismissed: plaintiffs’ 
suit with ooste, the appellant received baek 
the amount paid in restitution, After the 
final deeiaion of 1908, one only of the plaintiffs 
applied on the 14th of January 1909 for 
exeaution of the deeree. This was granted 
by the Sub-Judge’s Court and on appeal that 
-order was sonfirmed by the Distriet Court ; 
but, this Court оп 8th May 1912 desided that 
anapplieation by one of the plaintiffs alone 
was not competent and, therefore, set aside 
the order directing exesution, It is clear 
that this desision amounts to holding that 
- the applisation was not one “in accordance 
with law; within the meaning of elause (5) 
-of Artiele 182, Limitation Ast; and we see 
. по reason to go behind that decision. The 
same plaintiff made another application for 
resovery of interest and costa on 23rd Feb. 
ruary 1912, but this applisation is open to 
the same objeotion as the prior one of 19C9. 
Aesordingly, it is contended that the present 
applisation is barred as being made more than 
three years afterthe date of the final desrge, 
and it ‘is also argued that the. cesond applica» 
tion of 1912, not having been made within three 
years from the date of the applisation of 1909 
ia also time-barred: Against this, the lower 
Appellate Court has held that seotion 14 of 
the Limitation Aet applies, and that the 
respondents are, therefore, entitled to exsinde 
the time between 14th of January 1909 and 
tth of May 1912, during whieh the oome 
petenoy of the &pplieation of 1909 was under 
litigation, Mr.  Lalehand for the appellant 
has attacked this view on three different 
grounds, ‘The first is that seotion 14 requires 
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that thers ahould have been " another civil 
proeeeding," and he argues that this ооп. 
templates a proceeding ina different @ourt 
to the one in which, the proceeding said to 
be time-barred is pending. He, however, 
sited no authority in support of this proposi- 
Нор, and I ean see no adequate reason why 
the words should beso restriated. In practice 
itis not so restrioted, and it would obviously 
put avery great limitation on the seope of. 
this seetion.if sugh a restriction were a good 
one, 


The next objestion raised was that the 
defeet, on acsount of whioh the application 
of 1909 failed, was not one of a like nature 
to a defeat of jurisdiction, within the meaning 
of sub-seetion (1) of section 14, Explánation 
IIL to sestion 14 expressly Jays down that 
misjoinder of parties or of enuses of action 
shall be deemed to be a вапве of а like nature 
with defeot of jurisdistion, and Mr.  Lalehand 
contends thet as this does not spasify 
non-joinder, the later cannot be sonsidered 
ав а cause of a like nature. In my opinion, 
this does not follow, Misjoinder and 
поп. joinder are only variations of the same 
defest, namely, the omission to have the 
proper parties or causes of aetion ineluded 
iv a suit or applisation, Misjoinder is joining 
регвопв who should not be joined, and 
non-joinder is not joining persons who 
should be joined. Expressed mathematisally, 
itis only в differense of plus and minus-—and 
І see nothing that requires us to make an 
absolute distination between oases of mis- 
joinder and non-joinder in regard to seation 
14 of the Limitation Ast, They are on the 
ваше footing in so far as in вопведпепве 
thereof the Court -is barred from desiding a 
enit or application on its merits, and in this 
respeot they are on the same footing as a 
defest affesting jurisdistion, There ia also, 
in favour of this view, the analogy cf seation 
99 of the Civil Prosedure Code, as interpreted 
by the decisions in Sabduralli v. Sadashiv 
Supde (1) and Ekkanath Eachara Unni Valia 
Katmal v. Manakkat Vasunnt Hlaya Kaimol 
(2). The девівіоп in Jema v. Ahmad Als Khan 


"d 51 Ind. Cas. 223; 21 Bom. 1. Н. 869; .3 B, 


yy 5 Ind Cas 774; 38 M. 46; 7 М.І. T. 108; 
20 M, L. J, 844, 
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(3) ів ап old one, the reasoning in whioh 
seems to me to apply as mueh to а oase of 
misjoinder вв to one of non-joinder, I do 
not, therefore, think that there iw any forse 
in this partieular objection. 

The last objeation was that the respondents 
sould not be said to have acted in good faith 
in pressing the applieation of 1909, in view 
of thé objestion that had been taken to if and 
the award whish (soaording to this Court's 
deoision) required . that any sush applieation 
should be made by all the plaintiffs. This 
ie, however, ав alresdy desided by this 
Court, a question of fast, and in view of the 
‘circumstance that the Sub-Court and Disiriot 
Court upheld the application made by one 
plaintiff alone, there would certainly appear 
to Have beer some reasonable basis for the 
belief that one plaintiff alone could prosesute 
the applisation for exeeution. I ean see no 
sufficient reason to differ from the finding 
of the lower Court that there was good 
faith, even supposing thatin sesond appeal we 
ean go into this question of fast. Т, there 
fore, think that the lower Court waa right 
in holding that the applisation now under 
consideration is not time-barred. In view 
of this desision, it is unnecessary to воп: 
sider whether this application is also in 
fime under olause (6) of Article 182 or 
section 15 of the Limitation -Act, these 
being points whish have not been gone into 
; by the lower Court. 

‘The only other objestion which has been 
taken in Sesond Appeal No. 39 of 1916. is in 
regard to an item of Rs, 17C-3-8, whieh 
has been allowed as ososts insurred by 
the respondents inthe District Court when 
the ease was remanded to it by this Court. 
The objeetion taken by Mr, Lalehand is that 
this sum is not ineluded in any deeree, and 
that no doubt is the ease. But, it is shown 
that this Oourt authorised the Distrist Court 
to draw up a memo. of these costs, and they 
gre covered by the final order allowing the 
respondents their  sosts throughout, Mr. 
Motiram for the respondents has oited a 
somewhat similar ease, Sagar Ohandra Mandal v. 
Digambar Mandal (А), which is in their favour; 
and І would also refer to sestion 36, Civil 
Prosedure Code, under whieh the provisions 


p f 207; A. W. N.(1800) 76; 6 Ind, De 
. (x. 8.) 
(4) io Tad, Cas, 855; 88 С. 125, 
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of the Code relating to the exesution of a 
deeree shell, so far as they are applicable, 
be deemed to apply to the execution of an 
order. The subsequent order of this Court 
in regard to these partioular sosts is, therefore, 
sapable of execution, and, in my opinion, they 
are covered by the deoree of this Court that 
the respondents should resover their sosta 
throughout, even though these partisular aoats 
were not shown in that deeree. J, therefore, 
do not think that this objestion is а good 
one. 

The Second Appeal No. 1 of 1917 has baen 
heard along with S3eond Appeal No, 39of 1916, 
and the only point raised in this is that the re- 
spondents sould not legally make a separate ap- 
plieation for the interest whioh had asorned due 
from the 20th of Ángust1918, when they made 
their main applisatiop, but should have made 
the latter appliaation sover this partioular item. 
It is said that a decree for money sannot be 
exeonted іп parts, and the prayer for this 
further interest should be sonsidered to have 
been given up. It has, however, been ruled 
that Order Il, rule 2, does not apply to 
proseedings inexesution of the deoree, and 
І do not think that this particular interest 
could have been properly ineluded in the 
application of 1913 under Order XXI, rule 11, 
I вап see no legal objeetion to this sesond 
application and, therefore, overrule this 
objestion, - 

І wonld, aesordingly, sonfirm the lower 
Court/s orders in the two appeals and dismiss 
ihe appeals with вовёв, 


Ravaoxnr, А, J. O.—T вопваг. 


Appeals dismissed, 
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CALCUTTA HIGH COURT. 
Appeals Fron AÁPPELLATE DxonEES Nos, 344 
AND 707 оғ 1915, 

May 19, 1920. 

Present :— Sir Asutosh Mookerjee, KT., 

Acting Chief Justice, and Justice 
Sir Ernest Fletcher, Кт, 
In No. 844 or 1915 
NAFAR CHANDRA OHATTERJER 
AND AXOTHER— DerendsNTs—APPELLANTS 
rersus 
Shebatét оғ Ви Sai ISWAR NITAL 
CHAITANYA THAKUR KAILASH 
CHANDRA MONDAL AND OTHERS— 
PrarNTIFES— RESPONDENTS, 
Ix No. 707 or 1915 
Shebafis or Тро, NITAI CHAITANYA 
THAKUR NAFAR CHANDRA 
OHATTERJEE ano OIHERS —PLAINTIFES 
APPELLANTS 
767408 


KEDARNATH MONDAL AND OTHERS 


—DREFENDANT8— HESPONDENTS. 

Hindu Law —Shebaits and pujaris, agreement be- 
tween — Terms and conditions of holding office of pujari, 
validity oj —Rule against perpetuilies, whether affects 
personal contracts — Civil Courts, jurisdiction of. 


Plaintiffs, the shebaits of a thakur, under an 
agreoment between themselves and the defendants, 
appointed the latter and their descendants to be 
pujaris, and placed some land in their possession 
in order that the income therefrom might bo 
applied for purposes of worship and mainten. 
ance. It was stipulated that if a special tribunal, 
mentioned in the agreement, found that the 
defendants or any of their descendants made 
defanlt in conducting the sheba, and other works, 
etc, or were found ‘guilty of misconduct, the 
defendants would forfeit -the office of pujart, The 
tribunal constituted by the agreement, upon com- 
plaint made to it, after fnll investigation removed. 
the defendants from their spiritual office, but despite 
this they wrongfully retained possession of the land, 
Accordingly the plaintiffs sued to recover possession 
of the land, and obtained a decision in their favour 
in the Courts below. This decision was attacked in 
second appeal onthe ground that the agreement 
was void for remoteness and, therefore, contravened 
-the rule against perpetuities : 

Held, (1) that the agreement was valid, the condi- 
tions annexed to the office were lawful, and as soon as 
defendants were disqualified for the religious office 
by their misconduct, they became disentitled to 
retain possession of the land; [p. 512, col. 1.] 

(2) that по interest being created in the land in 
favour of the pujarts, the agreement was personal, 
and was consequently not affected by the rule 
against perpetuities, пог was it void for re. 
moteness; Гр. 512, сої, 1.] 

Walsh у. Secretary of State for India, (1868) 10 
Н.І. C. 387; 32 L. J. Oh. 585; 9 Jur. (м. 8) 757; 
81. T, (м. в.) 889; 11 W, R. 823; 188 R, E, 1942 


М. В, 359; 11 E, К. 1088 and Witham v. Vane, Ohallis 
on Real Property 410, followed. : 

(3) that the decision of the tribunal constituted in 
accordance with the agreement was operative, if 
their proceedings were regularly conducted, as they 
were in this case. (p. 51), col. 2; p. 612, col. 1.] 

There is nothing "wrong in principle that the 
holder of a spiritual office should be subject to 
discipline and should be liable, to deprivation for 
what may be called misconduct from an ecclesi. 
astical point of view ог for flagrant and continued 
neglect of duty. [p. 612, col. 2.] 

Although so faras Hindus are concerned, there 
is no State Church and no Ecclesiastical Court, 
there is nothing to prevent Civil Courts from hold. 
ing that a pujari has been removed from his office 
on valid grounds. [p. 612, col. 2.] 

Venkatachalapati v, Subbarayadu, 18 M. 293 at p. 
305; 4 Ind. Cas iN. 5) 916; Krishnasami Aiyyangar 
v. Samaran  Síngarachariar, 30 M. 158 at р, 
164; 2 M. L. Т. 69; 17 M. L.J. 1, Kooni Meera 
Sahib v. Mahomed Meera Sahib, €O M. lb ab p. 16; 
1M. L. T. 429; 16 M. L.J. 471, Soobbo v. Tavoo, 
(1857) Mad, (Sud. Dec.) 80, Ram Chandra v. Rakhal 
Das Mukherjee, 20 Ind, Cas, 157; 41 C. 19 at p. 29; 
17 C. W. М. 1015, Elayalwar Reddiar v. Namberumal 
Chettiar, 23 M. 298 at p. 304; 10 M. І, J. 86 8 Ind, 
Dec. (х в.) 610, Subbaraya Gurukal v Chellappu 
AMudali, 4 M. 315; 1 Ind. Dee. (N в) 1055 and 
Vanamamal Bhashyakar v, Krishnaswami Thathd« 
chariar, 16 M. L. J. 160 at pp. 154, 169, referred to, 


Apreals against the decrees of the 
Additional Distriot Judge, Hooghly, dated 
the 18th of November 1914, affirming those of 
the Subordinate Judge, Sesond Court of that 
distriat, dated the 29th of June 1912. 

FAOTS appear from the judgment. 

Babu Manmatha Nath Rey, for the Appel- 


lants.— Defendants Noa. 1 and 2 are вр-: 


pellants in Sesond Appeal No. 344; plaintiff 
is the appellant in Second Appeal No. 707, 
Sceond Appeal No, 344 arises out of a suit for 
recovery of possession of land upon declaration 
of plaintiff's title as shebiat, The plaintiff's 
case was that the Jand was made over to tha 
defendants by а solsnamah, in whioh it was 
provided that the latter would be turned ‘out 
on breach of вегіаіп terms, That was ina 
rent suit, Both Oourts relying on that 
solenamah have decreed the present suit, Tha 
solenamah stated that the defendant would 
be entitled tò enjoy the land down to his вой, 


+ 


grandson or daughter's son and heirs in’ 


&ugaeseion by eultivating it or letting out td 
tenants for the maintenance of the idol. On 
default of certain conditions the lands 
would revert to the donor. My point is that 
the solenamah ів not binding on us, inasmush 


as it was not incorporated in the decree whish . 
The solenamah is a voids . 


bas not been filed, ; 
able contrast, ihasmuoh as it is eontrary tg 
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the rule against perpetuities, My position 
would be similar to that of a trustee. The 
atipulations whieh were made therein in 1596 
are not binding on us. Refers to Narendra 
Lal Khan v. Jogi Hart (1). No presumption 
sould be made that the solenamah was in: 
eorporated in the deorse. The only seation 
in the Indian Hvidence Aet whish oan 
possibly raise any such presumption is section 
114 Ill. (в). As regards the validity of the 
stipulations, sea Anath Nath Matra v, 
Keshab Narain Roy (2), 

Babu Ram Chandra Mosumdar (with him 
Babus Satyacharan Sinha and  Brijmohan 
Mozumdar for Deputy Registrar), for the 
Respondent, was not ealled upon to reply. 

JUDGMENT, 
` S, А, No. 344 or 1915, 

Mooxersuzg, Aore. О, J.— This is an- appeal 
by the firat two defendants in a suit for 
resovery ofpossession of laud upon declaration 
of title as shebarts. 

The plaintiffa.respondenta 


ara orthodox 


Vaishn3bs, members of a family of Mondals,. 


and are shsabatts of Sree Sraa Iswar Moba 
prabhu Thakur, Their сазе is that in 1893, 
the defendants, who are membara of a family 
of Chatterjees, were appointed pujarts. or 
affisiating priests under an agreement beb- 
ween tha parties, that the defendants have 
acted in contravention of the. terms of the 
agreement and have thereby forfeited the 
offise, but that notwithstanding this, thoy 
have wrongfully retained possession of the 
disputed land, whieh they were entitled to 
hold only during their insumbensy as pujaris 
of the thakur, On these allegations, the 
plaintiffs seek to reaover possession of the 
land, 

The Courts below havà found that tha 
allegations of the plaintiffs are sobstantially 
sorreot, that the interest in the land is vested 
not in the defendants as pwjaris but in the 
plaintiffa as, ehebatis, and that,. under the 
terms of the agreement between them the 
defendants have forfeited all alaim to the 
religious offise held by.them, This desisior 
has baon attasked on bahali of the appellants 


on the ground that the contrast was void, | 


beoause it eontravened the rule againsi per. 
petuities, .In our opinion, there is no founda: 
tion for this argument, . 
The agreement between the parties was 
‚ (4) 820. 1107 ab p. 1109; 2 O. L. 5.107. 
(2) 6 Ind, Cas. 497; 14 C. W. N, 601 at p. 604, 


made and filed in a previous rent suit, and the 
deoree of the Court was made in acsordanee 
therewith, The resord has been destroyed 
and a oopy of the deoree is not available: 
but it is plain that tho dosres must have 
insorporated the terms of the eompromise 
by referense, if not expressly. Apart from 
this, the retition of compromise has been 
produced before us and we are ina position 
to judge the relative rights of the parties 
therefrom, Paragraph 2 of the petition 
defined the duties of the Ohatterjees as 
pujarts of the thakur, It recited that 14 
bighas vf land were plased in their possession 
in order that the insome might be applied 
for the purpose of worship and maintenanae 
in the manner directed. Paragraph 3 pres- 
scribed in the following terms the conditions 
on breach whereof the offise of риат? would 
be forfeited: ‘The  Ohatterjees further 
stipulate that if they make default in con. 
duoting the sheba and other works, ete, in 
acsordauge with the above rules or if any of 
the Chatterjees themselves or if any of their 
sons, sons’ sons and descendants in suasession 


' ever take to drinking or meat eating or cook 


flash ог commit adultery, then ten respectable 
prinsipal gentlemen of different respestable 
Brabmin, Koyestha and Kaibartta families 
of Joypur village shall, with respest to the 
said cffense, hold a sitting and judge and the 
person who would be deolared guilty shall be 
for once pardoned after undergoing expiation 
saramony. If auch thing ooours again, then 
they shall ba eompetent to deprive the de. 
linquent of the right of making sheba and 
the delinquent would bs deprived of 
the right of worship and work of sheba 
and of holding and enjoying the debuifer 
land dedieated for sheba,”  Direotions are 
then given as to the steps to Ба taken 
for the appoinment of а suaaeasor in the 
event of removal of a pu;ari for missondust, 
The Court below have found that the 
Obatterjees have been guilty of missonduat, 
miseonduoet of sueh a grave character as 
disqualified them from holding the religions 
о ое in quastion. The Oourt of first in. 
stanos pointed out that the evidenoa showed 


' beyond doubt that the defendants had asted 


sonirary to the terms of the compromise, 
inasmush as they ate goat flesh, whieh 
is an abomination in the case of pujards 
of Mohaprabhu Thakur: they had, besides, 
converted the pucca temple of the thakur 
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into a store room for keeping the artieles 
of their shop and thereby damaged the 
paint on the image of the thakur and 
had not only negleoted to discharge the 
duties of the offise held by them but had 
actually rendered it impossible to hold the 
annual  moLoisab ceremony. The Courts 
below have also found that in these ciroum- 
stanoes, ten respectable gentlemen of the 
village assembled and after full investigation 
removed the defendants from their spiritual 
office. The desisionof а body, so constituted 
in agvordanee with the agreement of the 
parties, is opérative, if their proseedinga 
were regularly conducted, as appears to 
have been theease Juro Bam Das v. Gobinda 
Deb Misra (3),) In these sireumstanoes, the 
defendants have olearly no right to retain 
possession of the land in snit, 


It has been argued, however, that the 
contrast was void for remoteness, This 
eontention is based on a manifest fallacy. 
The appellants have referred to the sase 
of Anath Nath Matira v. Keshab Narain Roy 


(2), which is an authority for the proposi.. 


tion that the rule against perpetuities pro- 
hibits the sreation of such future interent 
as may possibly vest after an indefinite 
period, for the reason that the ezistenos of 


anoh interest may render it impossible for . 


the owner to alienate his estate, discharged 
of it, before the emergence of the eondi- 
tion, and that event may possibly never 


ooeur. In the present ease, no interest in. 


-Jand was oreated in favour of the pujaris. 
Consequently the well-established rule applies 
that personal contrasts are not affected by 
the rule against perpetuities, Asan authority 
in support of that proposition reference 
may be made to the decision of the House 
of Lords in the eases of Walsh v. Secretary 
of State for India (4) and Witham v. Vane, 
Challis on Real Property 440. In our opinion, 
the agreement was valid, the conditions 
annexed to the offise were lawful, and 
‘as soon as the defendants were disqualified 
for the religious office by reason of their 
miseondust, they besame disentitled to 
retain possession of the land whose income 
was intended to be applied by the pularis 


(3) 8 Ind. Саз. 124; 12 0, L J. 497. ` 

(4) (188:) 10H, 1. O. 387; 32 L J. Ch. 586; 9 
Jur, (N. &.) 75%; 8 L. T. (w, s.) 889; 11 W. В, 823; 
138 К. В. 194; 2 N, E 539; 11 Е. Б, 1068, 
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for the maintenanee and worahip of the 
thakur, 

There is manifestly nothing wrong in 
principle that the holder of a spiritual 
offise should be subjest to discipline and 
should be able to deprivation for what may 
be called miseonduoet from an eoslesiaatioal 
point of view or for flagrant and continued 
negleot of duty, In the case Before ur, 
the matter has been simplified by an өх. 
press agreement, whish defines the nature and 
вворе of the offences and provides a tribunal 
authorized to hold an enquiry and to pasa 
а sentences of deprivation. It is plain that 
although so far as Hindus are eonserned, 
there is now no State Chureh and no 
Esolesiastioal Court, there is nothing to 
prevent Civil Courts from determining 
questions sueh as those raised in the present 
litigation and from holding that the pujart 
has been removed from his office on valid 
grounds: Anandrav Bhikanphadhe . v. Shankar 
Dag (5), Vasudev v. Vamnaji (6), Venkata- 
chalapati wv. Subbarayadu (7), Krishnasamt 
Aiyyangar v. Samaram Singrachariar (8), 
Kooni Meera Sahib v. Mahomed Meera Sahib 
(9), Seobbo v Tavoo (10), Ram 'Ohandra v, 
Rakhal Das Mukherjes(11), Elayalwar Reddiar 
v. Namberumal Ohettiar (12), Subbaraya Guru. 
kal v. Chellappa Mudali (13) and Vanamamolt 


qu er v, Krishnaswamt | Thathacharzar 
14). 
The result is that the deoree of the 


District Judge is affirmed and this appeal 
dismissed with оовів. 

This judgment will govern the other 
appeal (Second Appeal Мо, 707 of 1915), 
which is aecordingly dismissed with sosta. 


Frieroser, J.—I agree, x 
: Appeals dismissed, 


(5) 7 B. 328 at p, 327; 7 Ind, Jur. 613; 4 Ind, Dec, 
(х. 8.) 218. 
(8) 5 B. 80; 5 Ind. Jur, 427; З Ind. Deo. (к. в.) 65, 
(7) 13 M. 293 at p. 805; 4 Ind. Doo, (x. в) 916. 
(8) 20 M. 158 at p. 164; 2 M, L. T, 69; 17 M. L. 


J. l. 

(9) 80 M. 15 at p. 16; 1 M. L, T, 428; 16 M, L. 
J, 471. G 

(10) (1857) Mad. (Sud. Dec.) 80. 

(11) 20 Ind. Cas 167; 410.19 abp. 29; 17 C. W. 
N, 1046, i 

(12) 28 M. 298 ab p. 804; 10 M, L.J. 86; 8 Ind, 
Dec. (x. в.) 610. 

(13) 4 M. 315; 1 Ind, Dec, (м. в) 1056. 

(14) 16 M. L. J. 150 а pp. 154, 159, 
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t. PATNA HIGH OOURT, 
TxsTAMENTARY Case No, З or 1919, 
May 25, 1921. 
Present:— Mr, Justiea Das and 
. Mr, Justice Ross. 
Tur DEPUTY COMMISSIONER er 
SINGHBHUM—PETITIONER 
i У 467815 Ё 
‚ JAGADISH CHANDRA DEO DHABAL 


i DEB-—Orrosrrg Parry, 
. Probate and Administration Act (V of 1831), ss. б, 
59, 62, 64, 67, 78, 90— Grant of Administration with 
copy of copy of Will annewed—Grant discretionary— 
Discretion, considerations in  emercise оў-– Character 
of Administration under s.  6—Court Fees Act 
(VII of 1870), ss. 19.H, 10.1, Sch I, Art. 11, 
Sch. IIl Annesures A and B— Value of estate— 
Date at which value should be assessed— Properties 
situate im two different districts of two Provinces 
under same Government and fiscal Legislature—Probate 
grunted by Court in one district—Amount оў Probate 
duty payable—Full Probate duty not paid on grant 
under s. 64 of Probate and Administration Act— 
Subsequent grant under s. 5—Deficiency, whether 
leviable—Construction of Statute~—Fiscal legislation, 
principle of— Succession. and Probate duty, difference 
between—"Property held in trust,” meaning of. 
‘ A testator died in March 1916, leaving properties 
in two districts—District М, of Province B. and 
District S. of Province О, His executor applied for 
a Probate of the Will in the Court of the District 
Judge of District М, and onthe llth April 1916 he 
filed an affidavit of valuation of the property lying 
within that district. It was mentioned that the 
testator had left some property in another district 
as well, but the executor was not called upon to file, 
and did not file, an affidavitin the form set forth 
in Schedule III of the Court Fees Act, disclosing the 
whole estate left by the testator in both districts. 
The District Judge granted Probate in respect of the 
entire estate situate in both districts, while Probate 
duty was paid only on the value of the property 
situate within the District M. 
. On 16 August 1919, under section 5 of the Pro- 
bate and Administration Act, the executor applied to 
the High Court in Province O. for Letters of Ad- 
ministration with regard to the property situate in 
District S. On 7th January 1920, under the order of 
the Court, he filed an affidavit in the form set out in 
Schedule III of the Court Fees Act, The High Court 
[pi Letters of Administration and proceeded to 
etermine the value of the property and the Court. 
fee duty leviable thereon: : 
. Held, (1) that thevalue of the property must be 
assessed to the date on which tho affidavit of value 
was filed in the Court of the District Judge of M. 
that is to say, the 11th April 1216; [p. 526, col. 1.] 
(2) that as the Districts of M. and 8. though 
situate in two different provinces, were under the 
same Government and Legislature for fiscal purposes, 
Probate duty should have been paid on the entire 


estate situate in both districts when Probate was, 


RR by the Disirict Judgo of District M.; [p. 524, 
col. 2. 
43) that, after deducting the duty already paid 


33 


on the grant of Probate, under Article 11 of Schedule 
T, .Court-fee should be paid on the value of the 
‘entire estate situate in both districts. [ p. 525, col. 1.] 
! The object of requiring ап applicant to state the 
amount of assets, under section 62 or section 64 of 
‘the Probate and Administration Act, is to assess the 
proper Court-fees payable on the grant, and not to 
furnish fas held by Strachey, J, in Ezekiel Joshua 
‘Abraham, In те, 21 B, 139; 11 Ind. Deo. (м.в) 95] 
“a basis for testing the accuracy of the subscquont 
inventory and accounts.” Гр. 62?, col, 1] 

Under the Court Fees Act it is the value, of the 
property in respect of which the grant of Probate or 
Letters. of Administration is made that is taxed, 
The. Court cannot take into consideration what tho 
'value of the property’ would likely be, if it wore to 
pass into the hands of the most efficient managers, 
who had not only sufficient energy but sufficient capital 
‘to work the property. [p. 527, col 2, p. 528, col. 1.] 

Where ihe assets left by а testator are situate in 
more than one province, the grant of Probate in 
respect of all the assets, which are Jikely to come to 
"the executor's hands,shall, under section 59 of the Pro- 
bate and Administration Act, have effect only over 
the property situate in the province in which thé 
Probate is granted. [р. 516, col, 2.] К 


The principle of all fiscal legislation is that i 
the person sought to be taxed comes within the 
letter of the law, he must be taxed, however pyeat 
the hardship may appear to the judicial mind to 
be. But if his case does not come within the 
letter of the law, he is free, however apparently 
within the spirit of the Jaw the case might other. 
"wise appear to be. ( p. 521, col. 2.] 


^2 Partington v. Attorney-General, (1869) 4 IT. L. 100 
at p. 1275; 38 L, J. Xx 205; 21 L. Т. 370 and 
Attorney-General v. Selborne, (1902) 1 К. B. 388; 71 
L.J. K. B. £89; 85 L. T. 714; БО W. Б. 210; 667, Р. 
132; 18 T. L. В, 111, relied upon, r 2 


In the case of doubt a Taxing Statuto must be 

construed in favour of the subject. Гр. 625, col. 1, 

: A grant made on an application under section 62 
or section 64 of the Probate and Administration Act 
isa grant made on anapplication to establish the Will 
or the representative character of the applicant. 
But a grant made under section б of the Probate 
and Administration Act does not partake of the 
character of a grant of the above nature. Ib does 
not pretend to establish oither the Will or the 
representative character of the applicant. It is & 
mere ancillary. grant in order to give efficacy to 
the grant already made, It is not a grant of 
Probate or of Letters of Administration oither with 
or without the Will annexed, but is a grant of 
Letters of Administration with a copy of a properly 
authenticated copy of the Will annexed. |p. 52), col. 
2; p. 522, col. 1; p. 51%, col 2; p. 520, col, 2.] | 

An applicant under section 5 of the Probate and 
Administration Act is not required to state the 
particulars which must be stated by an applican Ё 
under section 62 or 04 of the Act; nor is an ap. 
plieation under section D required to be verified 
under the provisions of section 67; тог can a 
Court making a grant under section 5 require 
the applicant to give a bond under section 7g 
or an inventory and account under section 90. | p, 699, 
col 2; p. 822, col L] 


г 
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The grant of Administration under seotion 5 of 
the Probate and Administration Act is disore- 
tionary with the Ооп, and in the exercise of its 
discretion the following considerations shall weigh 
with it:— 

(1) that the executor or the administrator has 
given security to cover the estate of the deceased 
within the jurisdiction of the Court which granted 
Probate or Letters of Administration as well as that 
within the jurisdiction of the Court asked to make 
a grant under section 5; Гр. 524, col, 1.] 

(2) that the executor has paid the duty in respect 
of the estate of the deceased within the jurisdiction 
of the Court that granted the Probate or Letters of 
Administration as well as that within the jurisdiction 
of the Court asked to make a grant under section 5, 
[p. 524, col. 1.) 

An applicant under section 5 of the Probate and 
Administration Act isnot required, under the law, 
to file an affidavit of valuation in the form set forth 
“eee III of the Court Fees Aot, [p. 522, col. 
2. 
Probate duty is a stamp duty payable on what is 
supposed to be the value of the property the subject 
ofthe Probate at the time it isgranted, Гр. 515, col. 2.) 

Bell v. Master in Equity of Supreme Court of 
Victoria, (1876) 2 A. С, 560; 86 І. Т. 936, relied upon. 

There ig this difference between succession duty in 
England and Probate duty in India, that whereas 
the succession duty is a duty on the value of the 
Succession, Probate duty is a duty on the value of the 
properties insrespect of which the grant is made. 
But in either case the duty is a duty on the value of 
a benefit secured by, or conferred on, the applicant, 
[p. 527, col. 1.] 

“Property held in trust” within the meaning of 
Annexure B in the form seb out in Schedule LIT of 
the Court Fees Act is property held in trust by the 
testator, and not property as to which the testator 
has created a trust. їр. 529, col, 1.] 


Applieation. 


The Government Advoeate and Mr, Muham» 
mad Hasan Jan, for the Petitioner, 

.Messrs, Manuk, А. О. Sen, L, M. Gangult 
and L, К, Jha, for the Opposite Party, 


JUDGMENT, 


Das, J.—The material fasts are as 
follows:—Raia Satruglian Deo Dhabal Deb, 
who was possessed of sonsiderable property 
both in the Distriet of Midnapore in the 
Presideney of Bengal and in the Distriot of 
Singhbhum in the Provinee of Bihar and 
Orissa died on the lst Mareh 1916, having 
prior thereto made and published his last 
Will and Testament, whereof he appointed 
the petitioner his sole exeentor. In due 
sourse the petitioner applied for Pro. 
Pate of the Will of the testator in the Court 
of the Distriet Judge of Midnapore and on the 
11th April 1916 filed an affidavit of valua. 
tion of the properties lying within the juris. 


dielion of that Court, It is neaessary to 
state that though the faot was diselosed 
that there were assets belonging to the 
testator whieh were situate in a distriet 
other than the Midnapore  Distriot, he 
was not required to file, and did not file, an 
affidavit in the form set forth in Sshedule III 
of the Court Fees Ast. The Court fixed the 
value of the properties situate within the 
jurisdietion of that Court at Rs. 45,879.1.11 
and dirested the petitioner to pay Probate 
duty an the value so found. 

On the 15th March 1919, the petitioner 
applied, under seetion 5 of the Probate and 
Administration Aot, to the Distrist Delegate, 
Singhbhum, for Latters of Administration in 
respeot of the properties within the juris- 
distion of that Court and valued the proper- 
ties at about seven laos of rapees, The Distriot 
Delegate galled for a valuation from the 
offiser-in.aharge of the estate, as tha estate 
was under the management under the Chota 
Nagpur  Enonmbered Estates Act. The 
offiser valued the estate at about 93 lass 
of rupees and the applicant was dirested ta 
prove his sase as to the true value of the 
estate. The applicant thereupon withdrew 
his applisation and on the 16th August 1919 
presented an application in this Court for 
Letters of Administration under sestion 5 of 
the Probate and Administration Aot. This 
applisation was not supported by an affidavit 
by the petitioner himself ав required by the 
form set out in Sehedule IIL of the Court 
Fees Aot, He was required to file an ай. 
davit in the form required by law and hë 
filed that affidavit on the 7th January 1920. 
Acsording to this affidavit the net value of 
the estate is Ба, 6,82,334, This Court grant- 
ed Letters of Administration to the petitioner 
on the 28th January 1920, and under the 
provision of seetion 19 Н (4) of the Ocurt 
Fees Ast, gave nolise of the applisation to 
the Board of Revenue as the Ohief Conirol. 
ling Revenue Authority for Bihar and Orissa. 
The Board of Revenue apparently asked 
the Deputy Commissioner of Singhbhum to 
hold an enquiry into the matter, The Deputy 
Commissioner, having held an enquiry, asked 
the petitioner to amend the valuation. The 
petitioner having refused to do so, the 
Collestor, under seation 19 Н (4) of the Act, 
reported to this Court that the proper value 
of the property, in respest of whieh the- 
grant of Administration was sought, wag 
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Rs. 35,29,255 and moved this Court “ to hold 
au enquiry into the true value of the pro: 
perty.” This Court on the 17th Novembar 
1920 ander sestion 19H (4) authorised the 
Registrar of the High Court to hold the 
enquiry under sestion L9H (c). The learned 
Registrar of this Court has held an elaborate 
enquiry into the matter and has same to the 
eonalusion that the net true value of the 
estate is Rg, -64,87,085. In his opinion the 
Oourt fae payable by tha potitioner is 
Rs. 1,94,619-3 0. The Court-fes or duty al- 
ready paid being Re, 19,323 4 0, he has eoma 
to the sonslusion that the defiait for whieh 
the grantee of the Tisttera of Administration 
is liable is Ra. 1,75,289-4-0, We have now to 
вопвійвг the report of the learned Regis. 
trar, | 

"The first question whish we have to son- 
sider is, what is the date sontemplated by 
the Court Fees Ast as to the point of time 
at whioh the value is to ba assessed P The 
extreme oontention on the part of the 
petitioner is that the date sontemplated by 
the Act for tho asgessment is the date of the 
death of the testator, that is to say, the Ist 
Maroh 19:6. The extreme sontention on 
behalf of the Orawn is that that date must be 
the date when the petitioner filed his affidavit 
of valuation in this Court, that is to say, 3rd 
January 1920. If both thase eontentions 
fail, then there are two other dates whioh 
may be sonsidered in this sonnestion, namely, 
the llth April 1916, when the petitioner 
filed his affidavit of valuation in the Midna- 
pore Distriot Court, and the 16th Angust 
1919, when the petitioner filed hia application 
in this Court without the affidavit of valua- 
tion by the petitioner. 


We are of opinion that the date oannot be 
the date of the death of the testator, There is 
very little doubt that the provisiona in the 
Court Fees Aot relating to Probate duties are 
founded on 55 Goo. 111, О, 184, whieh was the 
Statute in foroo in England before the Finance 

Aot, 1894, same into operation, It was held 
iu the ease of Doe d, Richards ү, Hvans (1) 
that where land has been improved in value 
by building, between the owner's death and 
the grant of administration to his estate, 
stamp duty on the Lettera of Administration 


(1) (1847) 10 Q. В. D. 476; 116 E, R, 181; 16 L. 7. 
( B. 805, 1l Jur, 608; 74 R, R, 401, 


is payable for the improved value, In the 
argument before the Oonrt relianes was 
placed on the following passage from Gwynne 
on the Law Relating to the Duties on 
Probate and Latters of Adménistration: "The 
Commissioners of Stamps required all renta, 
interest and dividends from the death of the 
testator or intestate to the date of the Probate 
or Letters of Adminstration to be inoluded in 
the estimate upon whioh duty is paid; but it 
is to be observed that there has been no 
jadioial decision upon the point, and that 
Counsel of great ешіпепое have held a different 
opinion.” The Court rejested the sontention 
and held that “the improvement is in- 
separably part of that whish the deseased 
had, and of which administration was 
granted, aud that the Court sannot enter 
into the consideration of the value at the 
time of his decease.” Now looking to the 
form of valuation as set ont in Sebebule [II 
of the Court Fees Ast, it is remarkable what 
a striking xesemblavee there is between the 
affidavit as required by the Commissioner of 
Stamps under 55 Geo. 111, О, 184, and tha 
affidavit as required under the Court Fees 
Aot, The third paragraph of the affidavit 
as seb out in Sshedule III is as follows: “1 
further say that the said assets, exclusive 
only of sush. last-mentioned items, bat 
inclusive of all rents, interest, dividends, 
and inareased values, sinoe the date of the 
death of the said deceased, are under the 
value of... ... ... ...- ? The words “rents, interest 
and dividends” are obviously taken from the 
form as was followed in England under 55 
Geo, III, О. 184, and the words “inereased 
values" seem fo have been taken direotly 
from the ease just cited, In the oase of Bell 
v. The Master in Eguity of the Supreme Court 
of Victoria (2) the essential distinetion 
between a Probate duty and а вповеввіоо duty 
was pointed out. It was held that Probate duty 
is a stamp duty payable on what is supposed 
to be the value of the property the subjeat of 
the Probate at the time itis granted. An 
examination of the form of affidavit aa 
set out in Schedule III of the Court Fees 
Aot makes the position of the Crown on this 
point unassailable. I hava already referred 
to the third paragraph of the affidavit, whioh 
makes it perfeatly alear that the value of the 
estate must ba the value at the time of the 


(2) (1876) 2 A, О, 560; 86 L, T, 980, 
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affidavit. A olose examination of Annexure 
A leads to the same eonolueion. For instance, 
as regards property in Government securities 
transferable at the Pablio Debt Ове the 
petitioner ів asked to state desoeription and 
value at the prise of the day, whioh means 
the ргіве at the date of the application. So 
with regard to praperty in publis sompanies. 
І have no doubt whatever that the true value 
of the estate must be its value at the date 
of the application for Probate or Lettera of 
Administration. 


I have next to consider whether the stamp 
in this ease is to be regulated by the value 
of the property at tbe time when the applisa- 
tion was first made iu the Court of the 
Distriet Judge of Midoapore. The solation 
of this problem must depend on two questions: 
first, on the question whether the petitioner 
making an application uader session 5 of the 
Probate and Administration Ас" was required 
under the law to file an affidavit of valuation 
in the form set forth in Ssheduls 111 of the 
Court Fees Aot : and secondly, on the question 
whether the petitioner applying for Probate 
in the Court of the Distriet Judge of Midna- 
pore was bound to pay Probate daty in respest 
of all the assets that were likely to some 
into his hand, and not merely in respeat of 
those assets which were affested by the 
grant of the Probate. If it appears on в 
sonstruction of the relevant sessions of the 
Probate and Administration Ast and the 
Court Fees Ast that the petitioner was 
bound to pay Court-fees on his application 
for Probats for all the assets thas wore 
likely to some into his hand, that is to say, 
assats for and in respest of which the Probate 
was granted, then there is all the less reason 
for thinking that the Logislature intended the 
petitioner to pay Probate duty again on his 
application under sestion 5 ofthe Probate 
and Administration Act. 


The provisions relatiog to the grant of 
Probate or Letters ‹ £ Administration ave to be 
found in the Probate and Administration Ast, 
bat the provisions relating to Probate daty 
ara to be found in the Court Fees Act. -An 
application for Pcobate is made under seobion 
62 of the Ast and the applicant. applying for 
Probate is required, by the express pro. 
vision of the Statute, to state, amongst other 
things, first, the amount of assets whioh are 
likely to como to’ his hand, and secondly, when 


the application is to the Distriab Judge and 
any portion of the assets likely to some to 
the petitioner's hand is sitaate in another 
provinee, the amount of sush assets in each 
province and the Distrist Judges within 
whose jurisdistion such assets are. The 
Distriot Judge has power to grant Probate 
under seetion 76 of the Aat, and by the 
express orovision of seation 76 the grant is 
of the “administration of the property and 
eredits of the said deeeased, and in any way 
eonoerning his Will," and the exesutor is 
required to give an undertaking to administer 
the same and to make a fall and true inventory 
of the said proparty and eradita and exhibit 
the same in the Court of the  Distriat Judge 
within six months from the date of the grant 
or within sueh further time as the Court 
may from time to tims appoint and to render 
to the same Conrt atrue assount of the said 
property and credits within ona year from 
the вате date or within such further time as 
the Оопгь may from time to time appoint. 
It will be noticed, therefore, that the grant ig 
inform an unlimited one, though it is quite 
clear from sastion 59 that the Probate has 
effect only over the property, moveable or 
immoveable, of the deceased in the ргоуіпве 
in whieh the same is granted, It follows, 
therefore, on а eonstrustion of sestions 62, 
76 and 59 of-the Probate and Administration 
Ast that though the grant is in гезрөві of 
all the assets whieh are Hkely to some into 
the exeoutcr’s hands, still it has effeat over 
the property situate in the provinoe in which 
the grant is made, Sestion 5 of the Ast 
provides that when a Will has been proved 
and deposited in a Court of sompstent 
juriadistion, situated bayond the limits of tha 
province, whether in the British Dominions, 
or in а foreign  eountry, and а pro. 
perly authentieated вору of the Will is 
produced, Letters of Administration may be 
granted with a вору of вос оору annexed, 
in my view, the grant made under sestion 5 
is only an aneillary grant in order to give 
effühaey to the grant already made by 
another Court of competent jurisdistion and 
the prosedure laid -down іо sestion 5 is 
analogous to the prosedure in Eogland whioh 
enables the Probate Court in England to 
raseal Ssoteb, Irish or Colonial grants, 
Grant under sestion 5 is in no sense а grant 
of Probate or Listtera of Administration eithar 
with or without Will annexed,: 9 
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. I now some to the Oourt Fees Aot, 
Article 11, Sohedule I of the Court Fees Ast, 
provides fox fees payable on Probate of a Will 
or Letters of Administration with or without 
Wil annexed, and it expressly states that 
such fee is payable on the amount or value 
of the property in respeot of whioh the 
grant of Probate or Letters of Administration 
is made, It will appear, therefore, on a 
literal eonstruotion of  Artiele 11 that 
Probate duty is paysble on the amount or 
value of the property in respest of which 
the grant of Probate ог Latters of Administra- 
tion is made, and not on the amount or 
value of the property affested by the grant 
of Probate or Listters of Administration, The 
distinetion is important. As І have shown 
before, the District Judge ia competent to 
grant Probate or Letters of Administration in 
respeot cf all the properties wherever situate 
that are likely to oome into the hand of the 
exeoutor or administrator, ав the onse may 
be, though the grant by its own fores only 
affeets properties sitnate in the province in 
which the grant is made, On a literal 
sonstrustion of Article 1!, Sahedule I of the 
Court Fees Act, one is entitled to oome tc the 
corolusion that Conurt.fee was payable on 
the amount or value of ali the properties that 
were dealg with by the Will of the testator, 
and not on the amount or value of the 
property affeated by the grant of Probate. If 
that construction be adopted, then slearly 
Ccurt-fee is not peyable in respest of the 
grant mode under seotion 5 of the Probate 
and Administration Aat. 

But althcugh this result would follow ор a 
literal sonstrcotion cf Artisle 11, it will be 
nesessary to see, before giving effect to 
the eonstruotior, how the Courts of Law 
have sonstrued the sweeping words to be 
fourd in the Hoglish Statute. The English 
Statute ів 55 Geo, 117, О, 184, and that 
Statute made duty payable on property in 
respeot of whioh Probate wea granted. The 
identioal words have геп used in Artiole 11, 
Schedule I of the Court Fees Aot, The two 
Statutes are, therefore, in pari materia and 
it is permissible to oonsider the oases decided 
uncer the English Statute in dealing -with a 
ease under the indian Statute. 

The first ease which 1 shall consider is 
Attorney General v. Dimond (3). ‘The ques- 

БЫ (1881) 10.&]7.8°6, 148E R 145% 1 Tyr 943; 

J. Ex 0. в, 00,85 Е. R. 782, 


tion in this ease was whether the executor 
was bound to pay Probate duty on the 
amount of eertain assets bslonging to the 
estate of tte teitator whiah at the time of 
the death of the testator were lying in 
Franoe. The exestitor proved the Will of 
the testator in the Prerogative Court of 
Canterbury and paid Probate duty on tho 
properties in England. Butit appears that 
by virtue of the Probate granted to him by 
the Prerogative Court of Canterbury he 
suaseeded in resovering the assets whioh 
were lying iu Franee. It was argued on 
behalf of the Orown that as the exeontor got 
possession of the assets lying in Franoe 
under the Probate granted in England and 
was actnally administering those asseta in 
Eoglan?, Probate daty was by virtue of 
55 Сәс, 11T, О. 184, payable in respeot of those 
foreign assets. The eontention was negatived 
by the Oonrt. It was pointed out by Lord 
Lyndhurst, delivering the judgment of the 
Court, that the only question in the ease 
was, foror in respest of what estates and 
effeats was the Probate granted in the oase 
before him. He showed that the Probate 
was granted in respest of the effects whieh 
were within the jurisdiation of the spiritaal 
Judge at the death of the testator and that 
the spiritaal Judge never exereised any 
jorisdiotion in respest of the assets outside 
his jurisdietion. Ав in the opinion of tha 
learned Judge Probate was not granted 
forand in respect of the foreign assets, he 
held that Probate duty was not payable in 
respeat of those aasets, 

The next ease is Attorney Gensral v. 
Hope (4). In this oasa the testator died in 
England, leaving asreta situate both in 
England and in Amerioa, The exesutor 
upon obtaining Probate paid duty to the 
Orown limited to the valua of the effests in 
England, but prosseded to oolleat and 
administer all the personal estate of the 
testator both in England and in America, 
The question arose whether the exesutor was 
bound to pay Probate duty on the Ameriaan 
assets, 


The case is interesting, besause the extent 
of eselesiastieal jurisdiction in former times in 
testamertary matters was oarefally examined 
by the Lord Chancellor. He pointed ont 


(4) (1884) 8 ВН /N в.) 44, SE 3.1632 CI & F, 
84; 87 Е, B. 29. 
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-that the ancient praetise of granting Probate 
by the Eoslesisatieal Courts arose from the 
interest that the ordinary had in the 
personalty of individuals to be applied to 
-pious uses for the safety of the souls of 
those individuals, He showed that the 
'mesessity of Probate arose from the fact that 
there came a time when the ordinary had to 
relinquish the right to the property and vest it 
in the.exesutor or administrator by ganting 
:Probate or Administration, This was, aacord- 
ing to the Lord Chaneellor, probably the 
origin of the Probate duty whieh gavea great 
interest in the personalty to the alergy., That 
-being so, and the Probate duty being payable 
by the express provision of the Statute upon 
“the estate and effects for or in respect of 
whieh sush Probate, Letters of Administration, 
eto., respestively shall be granted,” the qnes- 
tion whioh the Lord Ohanaellor had to inventi: 
gate was this, Did the ordinary ever lay 
elaim to anything beyond the goods of the 
deeeased in his jurisdietion at the time of hia 
death? Having regard to the history of 
these matters it was quite elear that his right 
to grant administration was so-extensive with, 
but not more extensive than, his right to lay 
alaim to the goods of the deeeased dying 
within his jurisdistion. If he воша lay olaim 
to anything beyond the goods in his jurisdia. 
- tion at the time of the death of the testator, 
slearly he had power to grant Probate in 
respeat of such goods heyond his jurisdiction 
and acsordingly Probate duty by the express 
provision of the Statute would attach to suoh 
goods. If,on the other hand, the ordinary 
never did lay olaimi to anything beyond the 
goods in his jurisdistion, then his power to 
grant administration in respest of gooda 
beyond his juriadistion never did exist and 
assordingly Probate duty would not attach to 
sush goods. Having examined the matter 
with very great sare, the Lord Ohansellor 
вате to the sonolusion that the ordinary never 
did lay any elaim to goods ontside his juris- 
distion. That being so, his sonelusion was 
thatas he sould not grant administration 
in respeet of goods outside his jurisdistion, 
Probate duty  eould not attash to auch 
goods. $ 

T'he point established by this desision is that 
Probate duty is payable in respect of the pro: 
perty as to whieh a Probate is granted; not 
in- respeot of ihe property -which may he 
uitimately administered by the exesutor, But 


it is well to guard ourselves against а possible 
miseonseption that may arise from this state- 
ment of the law, When it is said that Pro- 
bate duty is not payable in rempeot of prop- 
erties whieh are not the subjest matter of 
the grant, but are ultimately administered by 
the exeoutor, all that is meant is this; that 
such properties are not taxable besause in 
respest of them Probate was not granted, 
You may ultimately administer the assets 
either by virtue of the Probate, or in spite 
of the Probate, beoanse the foreign Bank has 
not olosely serutinised the grant. Where the 


: grant eovers the assets, Probate duty is 


always payable. But to take the assets ont 
of the Statute 16 must appear that the assets 
which are ultimately administered by the 
exesutor were altogether outside tbe grant. 
Ав the Lord Chanoellor in the ease sited said, 
the whole question is whether in гевревё of 
the foreign assets a Probate was granted, If 
it was, then elearly Probate duty was pay- 
able; if it was not, then equally olearly Pro. 
bate duty was not payable, 


It will appear, therefore, that the test 
adopted both in this ease and in the preced- 
ing ease was this, Was there a grant of 
Probate in respest of the assets whish you 
are seeking to tax? The test was not whe- 
ther the grant affected those assets, If the 
same test be applied to the present case (and 
the words in the English Statute are identical 
with those employed in the Indian Statute), 
it would appear that as there was a grant of 
Probate by the Distriet Judge of Midnapore 
in respest of the properties as to whieh 
administration under section 5 of tho Probate 
and Administration Aet has now been grant. 
ed, Probate duty was payable in гевреві of 
these properties before the grant of Probate 
wes made by the Distriat Judge of Midna- 
pore, It is quite slear that, so far as these 
eames are coneerned, the only test whioh they 
lay down із this: Was there a grant in 
respeot of the assets outside jurisdistion ? 
^ Inthe ease of Aitorney General v. Bouwens 
(5) both the above oases were fully considered, 
Lord Abinger, О. B,, delivering the judgment 
of the Court, took the eases of Attorney 
General v. Dimond (8) and Attorney-General 
v. Hope (4) as settling the law that Probate 


(B) (1888) 4 M. & W. 171; 150 E. Б. 1890; 1 Н. 
& H. 9197 Lids (в) Ex ?07; 51 B. By G1. 
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duty is to be regulated, not by the value of 
all the assets whioh an exeentor or adminis» 
trator may ultimately administer by virtue of 
the Will or Letters of Administration, but by 
the value of such part asis at the death of the 
deseased within the jurisdistion of the spiri- 
tual Judge by whom the Probate or Letters of 
Administration are granted. Now it may be 
pointed out at опве that in the eases cited by 
Lord Abinger the foreign assets whieh were 
ultimately administered by the exeautor were 
80 administered, not by virtue of the Probate 
at all, but Ьвөвцве the Frensh Bank in the 
first oase and the Ameriean Authorities in the 
sesond case made over the assets to the 
` exesutor on the produstion of the Probate. 
Those oases undoubtedly proseeded on the 
view that Probate duty was not payable in 
respeat of the foreign assets besause there was 
no grant of Probate in respest of them; not 
beoanuse the grant did not affest those 
assets, 

The oase of Blackwood v. Reg, (6), 
however, raises some diffigaliy. It suggests 
that the English Courts sonfined Probate duty 
to the property direotly affested by the Pro- 
bate, notwithstanding the aweeping general 
words of the Statutes whioh imposed it, the 
reason being that it was thought that the 
Legislature sould not intend to levy в tax on 
the grant of an instrument in respect of the 


property whioh that instrument did not affest,. 


This case slearly makes а distinstion between 
properties whieh are the subjeat-matter of the 
grant and properties which are affected by the 
grant, and lays down that as the Legislature 
воша not have intended to tax properties 
which sould not be reached by the Probate, 
the perfeatly general words used in the 
Statute must be read as limited to such estate 
as was affested by the grant of Probate, This 
ease was followed іп Commissioner. of Stamps 
v. Hope (7), 

Speaking entirely for myself, I have very 
grave doubt whether Blackwood v. The Queen 
(6) intended to deeide anything more than 
thie, that as a subordinate Legislature is not 
competent by legislation to authorise a Court 
to grant Probate in respeot of assets situate 
outside the jurisdiotion of the Legislature, the 


` (6) (1888) 8 А. С, 82, 62 Т. J, Р, O, 10; 48 D T 
411; 31 W, В, 645, 


v (1881) А. О, 476; GOL. J, P. O, 44 65 L, T. 


+ 


grant made by the Oourt under the authority 
of the Legislature, though it may be express- 
ed in perfeatly general words, must be 
deemed to be a grant in respeet of assets 
within the jurisdiction of the Legislature. The 
question involved in the ease was this; whe- 
ther personal estate belonging to а person 
who died domisiled in the Oolony of Vietoria 
was liable to duty under the Statute passed 
by the Vistorian Legislature, though that 
estate was situate in New South Wales and 
New Zealand. The Supreme Oourt of 
Vistoria had dirested judgment to be entered: 
for the Crown for the amount found to be 
due on so mush of the property as was of a 
moveable nature so as to fall within the 
maxim mobilia sequuntar personam." Its 
judgment was based on the view that though 
prima facie the expressions “ personal estate ” 
and " real estate ” refer to estates in Vistoria, 
still the Legislature must be deemed to have 
intended that the daty shall be paid upon all 
real and personal estates whatsoever whieh 
are in sontemplation of law situate in Vistoria, 
As Lord Hobhouse, delivering the judgment 
of the Privy Council, pointed out, in their 
strict and literal meaning the words slearly 
included all personal estate, wherever it 
might be, and not peraonal estate in Viotoria; 
and, by their prima facis meaning, the learned 
Judges of the Supreme Court intended to 
indicats the meaning they are saleulated to 
bear after the subjest-matter of the Statute 
is ascertained, and before legal rules and 
maxims are applied to it. Lord Hobhouse 
rejected the sontention based on the maxim 
“ mobilia sequuntur personam," and prosseded 
to find a basis for a substantial modification 
of the general words used in the Statute, 
Having examined all the relevant provisions 
of the Statute he same to the sonelusion that 
by the terms " personal” and “real” estate 
were meant personal and real estate in 
Vistoria, He made по distinetion whatever 
between personalty and realty, for, as he 
pointed out, personalty in England was as far 
beyond the direst power of the Vietorian 
Legislature as realty in Hoagland, The воп. 
elusion at whieh he arrived was expressed in 
these words: “Their Lordships think that 
in imposing a duty of this nature, the 
Vietorian Legislature also was contemplating 
the property whish was under its own hand, 
and did not.intend to levy а tax in respeot 
of property heyond its jurisdietion, And they 
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hold that the general expressions whioh 
import the contrary ought to reoeivo the 
qualification for which the appellant contends; 
and that the statement of personal property 
. to be made by the exesutor under seation 7, 

sub-restion 2, of the Aet, should be вопВпей 
to "that property whieh the Probate enables 
him to administer.” Tn my judgment, this 
hace ig pot an authority for the view that 
Probate duty is payable only in respeot of 
asseta affeoted by the grant, bnt it is an 
authority for the. view that Probate duty ia 
` payable in reapeot of the aesete whieh, having 
regard tothe power of the Legislature, the 
Probate is intended to affect. The distinetion 
ig an-importantone and ought not to be 
ignored. Тһе Vistorian Legislature has no 
power to вво properties situate outside 

Victoria ; therefore, Probate granted by the 
' Vistorian Court under anthority conferred on 
it by the Victorian Legislature oan only be 
in. respest of properties in Viotoria, But 
there ів. по doubt that the Indian Legislature 
ean give authority to any Court in Indis, as 
it has given under seefion 76, Probate and 
Administration Ast, to grant Probate in 
respest of the properties situate in India, 
This sase is an authority for the view that, 
notwithetanding the sweeping general words 
of the Statute, Probate ‘duty ean be imposed 
only in respeet of property under the hand of 
the fndian Legislature, and not in respest 
of property beyond ite jurisdietion. Тһе 
proposition, as stated in this form, does not 
toueh the present case, I am inelined to 
think that Probate duty was payable in 
respect of the entire assets of the testator; 
ineluding those situate in Singhbhum, on 
the Probate granted by the Distrist Judge of 
Miduapore. 


. Now let mé deal with the ‘same question 
from another aspest, Is the petitioner mak. 
ing ап applisation under section 5 of the 
Probate and Administration Ast required, 
under the law, to file an affidavit of valuation 
in the form set forth in Sehedulo ILI of the 
Court Fees AotP | If he ів so required, then 
there is по essape from the eonslusion that 
the point of time at whioh the value of the 
estate is to be assessed is the date when the 
petitioner filed his affidavit of valuation in 
this Оспе, that is to cay, the 3rd January 
1920. Butifhe -is not во required, then 
clearly we muet look to another point of time 


at whioh. the value.of the estate ought to be 
assessed. ` 

‚ The provision as to Probate duty in India 
is to be found in Artiols 11, Sohedule I of the 
Court Fees Ast, By the express provision of 
that Artiele . Probate duty ia payable on 

" Probate of а Will or Letters of Adminis: 
tration with or .without Will annexed.” 
The problem  assordingly narrows down 
to this. Is the grant made by the Court 
under sestion 5 of the Probate and Ad. 
ministration Aot a grant of a Probate ofa 
Will or Letters of -Administration with or 
without Will annexed? If it be such в 
grant, then Probate duty is olearly payable 
on it and tbe Court fee must be regulated 
by the value of the property at the time 
when the applisation was made to this 
Oourt under sestion 5 of the Act. If, however, 
the grant under sestion 5 is not a grant 
of Probate of a Will or Letters of Adminis. 
tration with or without Will annexed, ther 
slearly no duty is payable on sush а grant 
and we must soneequently seek for вп 
other ргіпвірів on which to assess the 
properties whieh were not asseased at the 
time of the grant of Probate by the Dia. 
trict Judge of Midnapore. 

Ssation 5 of the Probate and Adminis- 
tration Aot provides as follows;—'" When a 
Will has been proved and deposited in а 
Court of competent jurisdietion, situated 
beyond the limits of the Provinoe, whether 
in the British dominions, or in a foreign. 
sountry, and a properly authentiented вору 
of the Will is produeed, Letters of Adminis. 
tration may be granted with a обору of 
sush вору annexed.” Clearly the grant 
under seetion 5 is поё a grant of Probate 
or Letters: of Administration with or without 
Will annexed, but it is a grant of Latters 
of Administration. with a вору of a pro- 
perly authenticated copy of the ‘Will ап: 
nexed, If the argument reated on nothing 
more than a mere teohinsality, still the 
petitioner would be entitled to argue that 
Probate duty is not payable on а grant 
made under seotion 5 of the Probate and 
Administration Act, 

. The prinsiple on whieh fiseal legislation 
ought to be aonstrued was aonsidered in 
the oase of Lariington v. Attorney-General 
(8). "Tbe facts were as follows: i~-In 1819 


(8) (1869) 4 HL, 100 ab p.122,38 L, J. Ex. 208; | 
21 L. T. 870, 
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one Mre, Shard died in England intestate, 
leaviüg a oonsiderable estate in England 
and:leaving as her next-of-kin Mrs, Isabel 
Cook, the wife of Mr. Ellis Oook, both of 
whom had always been domisiled in the 
United States Mra. Cook made no attempt 
to take out Letters of Administration to the 
estate of Mrs. Shard and as no one applied 
for a grant of Letters of Administration, the 
Solisitors to the Treasury took ont Letters 
of Administration for the purpose of ad- 
ministering her estate. Mrs. Cook died in 
1825, without baving redused into possession 
the properties whieh were of Mrs. Shard, 
Her husband Mr, Ellis Oook died in 1830, 
also without having taken any steps to 
reduee into possession the properties to 
whish his wife besame entitled upon Mrs, 
Shard's death, After the death of Ellis 
Cook his shildren gave Partington a power. 
of-attorney to resover from the Solisitors 
to the Treasury the properties which had 
belonged to Mrs, Shard and whieh they 
claimed under their mother, Partington 
‘then tock ont separate Letters of Adminis- 
tration to the estate, first, of Ellis Cook 
and then of Isabel Cook, He then instituted 
an administration suit in Chancery against 
the Solicitors to the Treasury, and the 
Court made the Solisitors chargeable with 
the prinsipal sums of the assets of Mrs, Shard 
and also with the sseretions at 4 par sent, 
interest on such prinsipal виш sinse 
they had eome-into the hand of the Solisi- 
tora to the Treasury. The Letters of Adminis. 
tration had been at first obtained as upon 
assets of a nominal amount, but when 
the prinoipal sums and the asoretions had 
bean assertained, Partington applied tothe 
Commissioners of Inland Revenue to put ad 
valorem stamp duty on the Letters of Adminis. 
tration, The Commissioners elaimed that 
atgmp duty should be salaulated оп a value їп. 
olnding sllaesretions from the death of 
Isabel Cook to the date of the adminis- 
tration. With this question we are not at 
present oonserned, The Commissioners also 
slaimed that tha grant of administration 
for the effests of the late Ellis Cook, who 
survived his wife, should bə stamped at the 
same rats, In other words, they slaimed 
that a double duty was payable. 

It’ was foresibly ~sontended before the 
House of Lords that although on the letter 
òf the law the Commissioners were entitled 


to a double duty, still thera should 
ba an equitable eonstruetion in favour of 
the subject, inasmuch as the Legislature 
ould never have intended to levy double 
duty on the same death. To this argu- 
ment Lord Cairns replied as follows: “I am 
not at all sure that, in а ease of thia kind 
—a fiseal oase—form ів not amply во зіецё; 
beeanse, вв І understand the prineiple of 
all fiseal legislation, it is this: If the 
person sought to ba taxed somes within 
the letter of the law, he muat be taxed, 
however great the hardship may appear 
to the jadieià] mind to be. Oa the other 
hand, if the Orown, seeking to resover the 


tax, sannot briog the subjest within 
the letter of the law, the subjeat 
із free, however apparently within 


the spirit of the law the 
otherwise appear to be. In other words, 
if there be admissible, in any Statute, 
what is salled an equitable sonatruotion, 
sertainly sush a sonstrastion is not admis- 
sible in a taxing Statute, where yon ean 
simply adhere to the words of the Statuto," 
The same rule was followed in Attorney. 
General v. Selborne (9), Collin, M, R, 
delivering the judgment of the Court after 
quoting the passage from the judgment of 
Lord Cairns, said as follows:—‘Tberefore, 
the Crown fails if the ease is not brought 
within the words of the Statuto, interpreted 
aesording to their natural meaning; and if 
there is в ease whish is not воу›гей by 
the Statute so interpreted, that san only 
be eured by legislation, and поб by an 
attempt to construe the Statute benevolently 
in favour of the Crown," 


sase might 


Now interpreting the words used in 
section 5 in their natural meaning, вап we 
say that the grant of Letters of Administration 
with a вору ofa properly authentisated 
вору of the Will is the same as a grant 
of Probate or Letters of Administration with 
or without. Will annoxed P In my view tho 
question is not one of teehnisality but cf anb. 
stanoa, The grant eontemplated in Artiele 11, 
Sshedule І of the Court Faes Aet, is a grant 
made on.an applisation under seotion 62 
and gestion 64 of the Probate aud Adminis. 
tration Асб, that is to say, а grant made 


(9) (1902) 1 К. B. 888; 711, J. К. B. 287, 85 Г, 
T. 714; 60 W. В. 210; 68 J, P, 182; 18 T. L, R ÑH, 
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on an application to establish the Will or 
the representative sharaater of the appliaant, 
The grant under sestion 5 does not pretend 
to establish either the Will or the rep- 
resentative sharaster of the applieant. It 
is merely an ancillary grant, giving efficacy 
to a grant already made by the Oourt on 
an application under sestion 62 of the Ast. 
If we apply eertain tests whioh are ordinarily 
applied to grants of Probate or Letters of 
Administration, it will be seen that a grant 
made under sestion 5 of the Probate and 
Administration Ast does not partake of the 
eharaster of a grant made on an applica. 
tion under seetion 62 and sestion 64 
of the Act. In the first place, an applisa- 
tion for Probate or for Letters of Administra- 
tion must state eertain nesessary fasts 
which are not required to be stated in 
an applisation under seetion 5 of the Aet. 
For instance, the applicant under sestion 
62 must state the amonnt of asseta whish 
are likely to some to his hand, and when 
the application is to the District Judge 
and any portion of the assets likely to 
some to hia hand is situate in another 
province, the amount of sush assets in 
each provinsa and the  Distrist Judge 
within whose jurisdietion such assets are. 
it will be noticed that these fusts are not 
required to be stated in an application 
under sestion 5 In my view the nesessity 
for stating these facts in an application under 
seations 62 or saction 64 of the Aot is 
this, that without these fasts it is im- 
possible to assess. the proper Conurt-fees 
payable on the grant. 1 am aware that 
Strashey, J., has taken a different view in 
Кге ей Joshua Abraham, In ve (10). His 
view is that the objeat of the section, in requir- 
ing the executor to state in his application 
for Probate the assets that are likely to 
some into his hand, was to furnish « basis 
for testing the assuracy of the subsequent 
inventory and assounts, Now he consedes 
that under statute 55 Geo, LII, О, 184, sueh 


a statement is required "in order that the 


proper and full stamp duty may be paid 
on sueh Probate.” I an see no reason 
whatever for assuming that the Legislature 
in this sountry had another objeat in view 
in requiring the exeontor to make а stata- 
ment of the nature whieh I have stated, 


‚ (10) 21 B. 199 11 Ind. Dog. (у, ж) 86. 


I eannot understand how а statement of 
this kind oan be a eheak upon the ageurasy 
of the subsequent inventory and acaounts, 
unless it was intended by the Legislature 
that the grant of Probate should be in 
respest of the assets stated in the petition 
as likely to some into the petitioner's 
hand, I think seetion 19 (1) of the Court 
Fees Aot makes the matter perfestly clear. 
That sestion provides that no order өп. 
titling the petitioner to the grant of Pro- 
bate or Letters of Administration shall be 
made upon ап applisation for saueh grant, 
until the petitioner has filed in Court а 
valuation of the property in the form set 
forth in the Third Sebedule, and the Court 
is satisfied that the fee mentioned in №, 11 
of the First Sehedule has been paid on 
sush valuation, It is not unreasonable to 
assume that the affidavit of valuation should 
sorrespond with the statement in the ap- 
plioation for Probate as to the assets 
likely to some into the petitioner's hand. 
It is not necessary, however, to determine 
this point, exeept to say that whereas an 
applieation under section 62 and sestion 64 
for Probate does require the petitioner 
to make certain statements ав to assete, 
an application under seetion 5 of the Ast 
does not require the petitioner so to do. In 
the next place, a petition for Probate or 
Letters of Administration must be subseribed 
by the petiti.nerand his Pleader and mutt 
be verified by the petitioner ina particular 
manner and where the applieation is for 
Probate or for Letters of Administration with 
the Will annexed, the petition must in addition 
be verified by at least one of tha witnesses 
to the Will, when proeurable, in a partienlar 
manner mentioned in seotion 67 of the Aot. 
There is nothing whatever to indisate that 
these provisions apply to an application under 
geotion 5 of the Aat, In the third placa, the 
person obtaining а grant of Probate or of 
Letters of Administration is required by the 
express provision of the Legislature to give 
an undertaking to the Oourt making the 
grant to administer the property and eredits 
of the deseased and exhibit the same in the 
Oourt within six months from the date of 
tlie grant and also to render to the same 
Court в true account of the said property 
and eredits within one year from the same 
date. There ів по sneh undertaking required 
in а grant under. sestion 9 of the Act, 
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The distinetion is important. Ita effest is to 
vest the Distrist Judge with somplete 
jurisdiotion over tbe exeentor in all matters 
relating to inventory and aasounts even in 
reapeot of properties situate outside jurisdio- 
tion, Lastly, the person to whom any gravt 
of Letters of Administration ia committed and, 
if the Judge so direct, any peraon to wham 
Probate ів granted is required by seation 
78 of the Aot to give a bond to the 
Judge of the District Court with one 
or more surety or sureties, engaging for 
the due eollestion, getting in, and administer- 
ing the estate of the deceased, This again 
vests the District Judge with jurisdietion 
over the administrator or, if the Judge so 
direst, the executor. The Oourt making а 
Erant under sestion 5 of the Ast has no 
power whatever to require a person to give 
2 pene as required by seotion 78 of the 
at. 

What then is the charaster of the grant 
made under sestion 5 of the Aot? It will 
be interesting in this connestion to deal 
with the English prosedure as to re-sealing 
grants under Statutes whioh may convenient. 
ly be called Re-sealing Statutes. I shall 
presently show that tha prosedure under 
seotion 5 of the Probate and Administra- 
tion Aet is analogous to the English pro- 
sedure under the Re-eealing Statutes, 

І I will take the ease of English grants 
in respect of properties situate both in 
England and in Ireland. Before the Statutes 
to whish I shall preséntly refer, a grant 
made in England was ineffectual so as to 
affeot any assets in Ireland or Sootland. 
It was nesessary for the grantee to take 
ont another grant of administration in 
Ireland ог Seotland, if the testator or the 
inteatate left assets in Ireland or Sootland, 
Ву 20 and 21 Viet, C. 7», seotion 94, it 
was provided  tbat "fróm and after the 
period at whieh the Act shall some into 
operatior, when any Probate or Letters of 
Administration to be granted by the Oourt 
of Probate in England shall be produoed 
ard a вору thereof deposited with the 
Registrar of the Court of Probate in Ireland, 
such Probate or Letters of Administration 
shall be sealed with the seal of the said 
last-mentioned Court, and being duly 
stamped shall be of the like forso and 
effect and have the same operation in 
Jrelend as if it bad been originally granted 


by the Oourtof Probate in Ireland.” By 
22 and 23 Vist., О, 31, section 25, it was 
euasted that Letters of Adminstration granted 
by the Court of Probate in England shall 
not be re-sealed, under section 94 of 20 
and 21 Viet, О. 79, untila вегіїбовќе has 
been filed under the hand of the Registrar 
of the Court of Probate in England, that bond 
has been given to the Judge of the Court 
of Probate in England in a sum suffisient 
in amount fo oover the property in Ireland 
as well as in England in respect of whioh 
such administration is required to be re- 
sealed.” Order LX XIX, rule 74 of the Rules 
of the Supreme Oourt (Ireland), 1905, 
direots that the “seal ie not to be affixed 
to any Probate or Letters of Administration 
granted in England, so as to give opera- 
tion thereto as if the grant had been made 
in Ireland, unless it appear from a serti- 
fieate of the Commissioners of Inland 
Revenue, or their proper officer, that estate 
duty has been paid in respest of the per- 
sonal estate and effeats of whioh the deseased 
died possessed in Ireland.” This certificate 
is obtainable on applisation made by letter 
to the Seoretary, Estate Duty Office, Somer- 
set House, London, setting out the Irish 
property and asking fora  sertifieate that 
the duty thereon bas been paid. It will 
appear, therefore, that the procedure for 
getting an English grant re-sesaled in Ireland 
is thie; the applicant arma himself with р 
properly authentisated sopy of the Will “or 
an exemplifiention," as it is teahnisally 
called, and proof of two important faote, 
first, that he has given seaurity to eover the 
estate of the deoeased in Ireland as well as 
in England, and, secondly, that he has paid 
the duty in respeot of the estate of the 
deceased in Ireland as well as in England 
and then he applies to have the English 
grant re-sealed in Ireland. The duty of the 
Irish Court then  besomes “ministerial 
merely, to grant aneillary Probate or Lettera 
of Administration," It will be observed that 
ihere is no power in the Irish Court, in 
cireumstanses such вв these, tó hold an 
enquiry into the valuation of the estate of 
the deeeased in Ireland. Exactly the same 
prosedureis laid down by various Statutes 
for having an Irish grant re sealed in England 
or Seotland or a Seoteh grant re-sealed 
either in England or Ireland or an English 
grant re-sealed in Seotland or a Qolonial 


` 524 


INDIAH OABá, 


(1921 


DEPUTY OOMMISSIONER OF SIRGHBHUM V, Ј20 189 Q;ANDRA DEO DHABAL DEB. 


grant re sealed in England, Ssotland or 
ireland. í 

It seems to me that tbe  jurisdietion 
conferred оп а Court in India under 
gestion 5 of the Probate and Administration 
Act is analogous ta that conferred on the 
Courts in England, Seotland or Ireland 
by the Re-sealing Statutes to which I have 
‘referred. The Court has no power, under 
section 5, either to grant Probate or Lettera 
of Administration with or without Will 
annexed, It has power only to grant 
Letters of ‘Administration with a вору of 
a properly anthenicated sopy of the Will 
annexed, The language employed by the 
Legislature under restion 5 is not aseidental 
but is deliberate, and enables the Court, 
“following the English Law" as Farra», C, Ju 
ssid in Bhaurao Dadajtrao v, Lakshmibat (11), 
"to dispense with the neoecsily „of procf of 
the original Will.” 


Is a Court then bound to grant adminis. 
tration under seotion 5 when an applieation 
їв made for iP The word " may " indica!es 
that there-is some diseretion in the Court 
to refuse the grant, What then are the 
‘sonsiderations wbhish must weigh with the 
Court in either granting or refusing to grant 
Administration under sestion 5 of the Act ? 
1% seem to me that the limitations are exastly 
those whioh have by various Statutes been 
imposed on the Re-sealing Courts i in England, 
Sootland or Ireland, The word “ may ” bas 
exastly the same operation as seation 94 of 20 
& 91 \ iot., О. 79, and Order LX XIX, rule 74 
of the Rules of the Supreme Court, (Ireland), 
1905, and the analogous provisions in the 
other Statutes whieh have been passed in 
England," In other words, the Court must be 
satisfied, first, that the exesutor or the ad. 
ministrator has given seeurity to seovér the 
estate of the deeeased within the jurisdietion 
of the Conrt.whioh granted Probate or Letters 
of Administrrtion as wellas that within the 
jurisdiction of the Court asked to make а 
grant under seotion 5 and, secondly, that he 
has paid the duty in reipast of the estate 
of the deseased within the jurisdietion of the 
Court „that granted the Probate or Letters 
of “Administration ав well as that within the 
jurisdietion of the Oourt asked to make а 


(11) 20 B. 607 at P 610; 10 Ind,: Dec, (х. в) 


е 


graut under sestion 5 When the Court i8 
satisfiad as to these facts, and it has been 
shown that the Will bas been proved and 
deposited i in & Oourt of competent jürisdietion 


ituato beyond the limits of the" provinse, 


there ia no farther dicocation left in tbe 
Oourt to refuse to make grant under seation 


Now, as I have shown before, Probate duty 
is not payable in respest of a gravt made 
under seotion 5 of the Aat and yet the Court 
making a grant under estion 5 must be 
satisfied thas Probate duty has bean paid in 


. respect of the estate of the desensed within 


the jarisdiation of that Oourj It must 
follow, therefore, that either the entire Pro- 
bate duly is payable on the application made 
under seotion 62 or sestion 64 of the Aet, 
or that the applieant making -tha applieation 
under section 5 must pay кизћ portion of the 
Probate duty as was not paid at the time of 
his applieation under section 62 e or seotion 64 
of the Aat, 

The question whether the entire Probate 
duty was payable at the time when the 
epplisation for Probate was made to the 
Distrie& Judge of Midnapore is а question 
of some diffisnlty and I do not intend to 
deside it. 08% 
room for sontroversy, having lui to the 
sonstrustion of seotion 5, sections 62 and 64 
of the Probate and Administration Act and 
Artiele 11, Sohedule I of the Court Fees Ast, 
that Probate duty on the entire: estate. "likely 
to come into the hand of the exeeutor waa 
payable on the grant of Probate made by the 
District Judge of Midnapore. It may be that 
the time for payment is postponed, but it is 
one thing to say that the time for payment 
is postponed and another thing to say that 
no payment was nesessary in respest:of the 
properties outside jurisdistion on the grant 
of Probate made by the District Judge of 
Midnapore. In this oase Probate was 
grauted for or in respest of fhe properties 
not only situate within the jurisdietion 
of the Midnapore Court but also in respeat 
of properties situate outside the jurisdis- 
ton of that Court but within -British 
Tndia; but the grant by its own foree did not 
affest the assets outside the jurisdiction until 
this Court under sestion 5 gave it effianoy. 
The grant made by this Court under seetion 5 
was not a grant of Probate or Latters of 
Administration with or without Will annexed,. 
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but ап ansillary grant in order to give 
effieasy to the grant made by the Distriat 
Judge ‘of Midnapore Bat althongh the 
payment of the duty in respest of the 
properties outside the  jurisdietion was 
postponed, still the duty was payable not on 
ihe. ancillary grant but on the original 
grant, "Whether the duty on the whole estate 
was either exigible or payable on the original 
application at the time of the grant of 
Probate’ is в difficult question on whioh 
much might be said, and the law is far from 
clear, Bat 16 is unnecessary to answer this 
question explicitly in that form, beoause it is 
eonceded that daty is payable now on the 
property on whish it has not yet baso paid 
and the only question arising on this part of 
the case is as to the period of the valuation. 
Now in view of these two eonsiderations, (1) 
that the original applisation is required бо be 
acsompanied by a valuation of the whole 
estate, and (2) that the grant under 
sestion 5 is merely ananoillary grant giving 
effisaey to the original grant over the estate 
in tbis provinse, it seems to me that the 
effective date must be the date of the 
original application, And І ат fortified’ in 
this view by the general consideration that 
a taxirg Statute must in oase of doubt. bs 
sonsirued in favour of the subjest, I hold 
that tbe Ocurt-fees must be regulated by 
the’ value of tbe estate, not at the date of 
‘the applisation to this Court, but at the date 
of the original grant, that is to say, the llth 
April 1916, 

І now aome to the astual valuation made 
by the learned Registrar, It will be son- 
venient to set aut in a tabular form the 
properties whieh ara required to be valued 
and to give the valuation made by the ap- 
plieaut, the Oollestor and the learned Re- 
gistrar respeatively : — 
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І 
Value 
Valuation | Valuation | found 
Properties, by the by the by the 
‘applicant, | Collector. | learned 
Registrar. 
а 1 ——! Б нн —À 
Rs. Rs. Rs. 
1. Rental in ijara | 6,656,580 | 9,61,466 | 9,61,486 
portion. В 
2, Khas .| 13,017,820 | 2,12,087 | 2,00,204 
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Value 
Valuation | Valuation | found 
Properties, by the by the by the 
applicant, | Collector, | learned 
Registrar. 
"Кв, Кв. Rs, 
3. Government Se- 2,049 2,049 2,049 
. ourities, 
4. Raj-Sultanat... 3,000 4,C00 4,000 
b. House property 28,400 | 2,75,800 | 2,77,800 
6, Income from 42,750 1,88,125 3,88,'25 
the mines. 
7. Ballast, eto. ... | Included 6,715 6,715 
iu itom 
No. 14 
8. Income from a 10,200 10,200 
hats and 
fisheries. . 
9, Valuation of "T 2,856,860 | 2,865,369 
Midnap ore 
Zeminda r y 
Compa n y's 
profits. 
10. Value of re- A 67,942 67,942 
sumable 
Khor posh 
tenure, 
11, Service ten- age dey a 
ures. 
12, Land acquisi- "T 6,2778 | 5,086,771 
tion (cash). 
18. Waste lands n 2,854,000 | 5,78,000 
14, Forests +»! 90,00 | 9,138,770 | 86,00,000 
8,49,559 | 36,80,421 | 66,88,9251. 











ntis gk 


From the sum of Rs, 66,88,951, found by 
ihe learned Registrar to be the gross value 
of the estate left by the testator, the learned 
Registrar dedueted two items: Rs, 45,879, 
whioh represents the value of the Midnapore 
area for which Probate duty has already 
been paid and Rs, 1,05,287, whioh repre. 
tents the total sum set out in Annexure B. 
The learned Registrar has aacordingly 
some to the sonelusion that the true net value 
of the estate for and in respest of which 
Probate duty is payable in this Court is 
Rs. 64,£7,0£ 5, Р А 

Mr, Manuk appearing on behalf of the 
executor does not sontest the valuation of 
the Registrar in regard to Items Noa. 1, 2, 
3,4, 7 and 8, So far as Item No, 1l ів 
soncerned, there is no contention before us 
as ihe learned Registrar has not attached 
any value to it. 
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It will be convenient to take the forests 
first, the last item in the tabular statement. 
The-Deputy Commissioner in bis report valued 
the forest at Rs. 9,138,770, but his evidence 
before the Registrar advanees this estimate to 
Ва, 48,00,000. The learned Registrar says 
that there is this to be said in favour of 
Mr. Scott's evidence that he bas traversed 
the Dhalbhum forest from end to end and 
has had large experiense of forests in Assam, 
Mayurbhunj and as manager of the vast 
Government reserved and protested forests 
in Kolhan and Porshat. Ваё the advance 
from 9 lass to 48 laes requires explanation, 
and it is diffioult to regard seriously an 
estimate whieh has varied to this extent, 
The last eatimate is apparently a guess at 
the sum of the values of the trees in a jungle 
extending over 457 square miles, Apart 
from the fast that the value of a foreat 
o&nnof possibly be the sum of the value of 
the treer; it is. admitted by the Deputy Com- 
missioner "tbat the jungle is worth his 
valuation as workable, though not ав hitherto 
worked.” But to be workable in the sense 
in whioh the Deputy Commissioner has used 
the term, it would require an expenditure of 
eapital which is ро part of the property. 
The evidenee of an expert valner would have 
been of mush assistance, but the Deputy 

ommissioner of Singhbhum, on whose evi- 
denee-the learned Registrar has in the main 
acted in making his valuation, is not in any 
sense an expert valuer, He has undoubtedly 
had very great experience of forest in the 
sourse of his duties in the administration of 
various distriots, insluding Singhbhum, but 
sush experience is casnal and unsystematis 
and opinions based upon it are not entitled 
to be treated as expert, Mr. Seott’s method 
of valuation is as follows:—' There are, he 
pays, 559 square miles of forest, He would 
deduct 5 per cent. for deforestation and 64 
equare miles for tenure holders, eto, leaving 
467 square miles to be valued. He divides 
this 467 square miles into two olasses: 200 
square miles first elass and 250 square miles 
second elass, neglesting, for the purpose of 
valuation, the remaining 17 square miles. He 
takes the first elass forest at Rs. 30 per aore 
and aesordingly values ‘the 200 square miles 
at Ба, 38,40,000. -He takes the seoond class 
at Ra. 6.6.0 per aere and accordingly values 
it at Rs. 9,60 000, His total figure, therefore, 
somes to Rs, 43,00,000, р 


In his evidenos Mr. Seott says that the 
entire forest is under the management of the 
Midnapore Zemindary Company, who get 
25 per cent. of the insome for management. 
He admits that he could sesure figures of 
forest insome from the returns supplied by 
the Midnapore Zemindary Oompany quarterly 
or half yearly. He explains that with proper 
management the jungle was worth his 
valuation, that is to say, that it was worth 
that amount as workable, though not as 
hitherto worked. His point is that the 
Midnapore Zemindary Company has never 
properly worked the forest. He absolutely 
deolines to oapitalize insapaoity and thinks 
that if properly worked, the forest would be 
worth his valuation. 


Ав I have said before, the value of a forest 
sannot possibly ba the sum of the value of 
the tress and it iaquite impossible to work 
the forest in the sense in whioh the Dapnty 
Commissioner has used the term, without an 
expenditure of sapital whioh forms no part 
of the testator’s estate. In the oase of 
Attorney-General т. Sefton (19) the question 
was diseussed whether possible inarease or 
diminution in the value of the property, 
subsequent to the date when the value 
of the property is to ba asoertained, sould 
be taken into consideration in assessing the 
property, The material fasts were as 
follows:— At the date when the value of 
the estate was to be assessed and for ten 
years previously the land in question was 
unoseupied and  unprodnotive. It did not, 
therefore, form part of the return made to 
the Inland Revenue Offices for the purpose of 
settling the amount of suosession duty 
payable in respest of the property. But 
shortly after the return was made, the land 
increased enormously in value and the 
Attorney-General thereupon filed his 
information against the Earl of Sefton 
asking for a deolaration that the Earl of 
Sefton was shargeable with duty in respest 
of his sussession to the land mentioned in 
the sohedule. 

Now tbe question in the sase cited arose 
in aonnestion with the suooession daty 
payable by the Earl of Sefton-to the 
Orownon his auosession to the property, 


(12) (1865) 11 Н, І, С. 257; 11 И, В. 1331; 5 М, 
Б. 486; 12 L, T. (м. з.) 242; 14516, R. 162, 
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and by sestion 10 of: the Statute every 
Bussessor was made liable to pay a tax 
in respest of every suah suocession ascording 
to the value thereof Under the Court Fees 
Ast, the duty is payable on the "amount 
or value of the property in respeat of whiah 
the grant of Probate or Letters of Adminis- 
tration is made." There is this differense 
between a suesession duty in England and 
Probate duty in India that whereas the 
впооеваіоп duty is a duty on the value of the 
sussession, Probate duty in India is a 
duty on the value of the properties in 
respeet of whioh the grant is made, But 
in either oase the duty із а duty on the 
value of a benefit seoured by, or sonferred 
on, the applicant, 

16 was boldly argued by the Orown in 
Attorney General v, Sefton (13) that the 
sussessor was bound to pay not only 
for the astual benefit reseived by him, but 
for a prospestive and future beuvefit whiab, 
having regard to what had actually happened, 
was bound to aesrue to the  suesessor at 
no distant date. To thie, the answer of 
Wilde, B., was as follows:—‘Any system of 
eharge, therefore, whioh draws into the 
salsulation a prospective and future benefit, 
uncertain as to the time of its insidenoe, 
has the vise of making a tenant for life 
or в shorter period pay upon the footing 
of an event whieh may поб osour in his 
time, and for a . benefit which may not 
aserue during his tenanoy." 

Now, it is urged that if some system 
is not adopted, whieh takes account of а 
value which, though future and unsertain, 
may, as in the present sase, be some: 
thing more than probable, and near at 
hand, the result would be that the suacessor 
would obtain a benefit in respeet of whieh 
he would pay no duty. And this is un- 
doubtedly true, And itis the strength of 
the argument on the part of the QOrowrn. 
But itis by no means plain that the Logis. 
lature intended to prevent suoh a result," 

"(f the question lay between a system 
whieh should make а suesessor pay for a 
benefit he might never reosive, and опе 
under which a sneeessor might possibly 
receive a benefit for whieh he never paid, 
I ean well understand that the latter might 
Wi(13) (1808) 2 Н. & О. 362; 159 Е. В. 150; 82 L. J. 
Ee. 280; 9 Jur, (м, в.) 1298; 8 І. Т, ee 794; 145 
5, Е, 162, н [uud | 


$27 
be the alternative chosen.” And he dealt 
with the question of justico as between 


the Crown and the subjoots in a passage 
whieh has often bsen eited and will bear 
repetition, That passage is as followa: — "The 
truth is, that anything like exaot justisa 
between the Crown and the snuosessor, fora. 
ing him on the one hand to pay to the 
last farthing for all that he receives, and 
protecting him on the other from 
paying for anything more than he actually 
enjoys, ean only be obtained by some system 
whieh should provide for the іпвійепов 
of the tax atthe time when the increase or 
dearease in value takes plase, So that, instead 
of the succaseion being dealt with, and its 
value, for the purpose of taxation, asser. 
tained onoe for all at the time of the 
successor becoming entitled, the assount 
would bs kept ever open, aud the tax would 
be inoreased or reduced part passu, with the 
rise and fall in the annual value of the 
suasession, This would attain perfest ad. 
justment of taxation to benefit, but it would be 
in praotise perfestly intolerable.” When the 
заве went пр ёо the House of Lords, Lord 
Wensleydale put thia question to the Attorney 
General, “Suppose І have a mine running 
under my ground, but I prefer to leave it 
unused, are you to charge me for what I do 
not use р” It will be notiseed that Lord 
Wensleydale to some extent antioipated the 
argument of Mr. Seott, that he was not pre- 
pared to. sapitalize inaapasity. The speech 
delivered by Lord Wensleydale shows that 
you аап only tax that whieh you find, and 
that you are not entitled to take into вопві- 
deration the inerease in value due to the 
industry or the expenditure of the oapital by 
the successor, If the property is then of 
no annual value whatever," said Ніз Lord. 
ship, 'there is no basis whereon to make any 
ealeulations. If the land inereased after. 
wards in value by the exertion and employ. 
ment of the oapital of the suscessor in 
improving his own property, it is out of the 
question to suppose that such inerease of 
value should be taxed. That never eame in 
avy degree from the predesessor.” 16 seems 
to me that the reasoning employed by Lord 
Wensleydale in the oase cited applies with 
equal forse to this case, Under the Court 
Fees Ast, it ів the value of the property in 
respest of whieh the grant of Probate or 
Letters of Administration is made that ig 
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taxed, Surely we cannot take into oonsidera- 
tion what the value of the property is likely 
to be, if it passed into the bands of the most 
efficient of managers who had not only suffi- 
sient exergy but also suffisient sapital to 
work the forest аз Mr. Ssott would like it 
to be worked. I am of opinion, therefore, 
that the evidenoe given in this ваза by Mr. 
Soott is entirely irrelevant, 

If the Deputy Commissioner’s method of 
ealeulation is disearded, the only other basis 
is the value of the property as leased to the 
Midnapore Zamindary Company, The fixed 
rent of the forest is included in the general 
reut of the lease-hold property and will be 
valued under that head. Besides this the 
estate is entitled to a royalty on the timber 
actually ont, of whioh the Company retains 
25 per sent. It is admitted that the insome 
derived from royalties is Rs. 10,877. This 
figure, therefcre, represents three fourths of 
the profit on timber ont every year. This at 
17 years’ purshase gives us Ha. 
the value of the forest, This is the only basis 
for ascertaining the value of the forest, I 
would value the forest at Rs. 2,82,8 56 


I now some to the waste landa, These 


sonsist of 1490 bighas, 300 bighas in Jugsalai 
In his letter to` 


and 1100 bighas elsewhere. 
this Court, the  Collestor valued theze 
lands at Ез, 2,80,000. In his evidenoes 
before the learned Registrar his figure went 
up te Rs, 5,78; X00. The learned Registrar 
has, however, fixed the value of these lands 
at Rs. 5,928,000, but has added the sum cf 
Rs. 50,000 to the valuation on account of 


- some building sites which Мг, Ssott pre. 
farred to negleot. 
So faras the Jugsalai lands are con- 


cerned, there oan be no doubt that they are 
becoming more valuable every day owing to 
their sloeg proximily to Tatanagar, But 
the difficulty is that it isa Pradhani village 
and the Pradhan olaims the right to settle 
lands in this village. We read in Mr, 
Reid's Settlement Report of Dhalbhum that 
the ansient system of land tenure ir 
Dhalbbum was the headman’s tenure and 
that the development and reclamation of 
the eultivable lands from jungle and waste 
have taken place almost entirely under that 
system. It is sertain that this system could 
not exist without giving certain important 
privileges to the Pradhan, and one of his 
privileges .is that ha.is the only person wha 


2,350,886 эв’ 


сап settle ryofs in the oultivable waste 
lands, Mr. Reid says that the landlord sav, 
under no oireumstanees, settle ryoís in an’ 
area whioh has been leased to a he&dman, 
during the continuanse of the headman’s. 
tevure. I understand the learnsd Govern» 
ment Advosate to воповӣе this proposition, 
but he urges, first, that theses lands hava 
been resorded ae the kkas lands in which 
the Pradhan has no right, anl sésondly,. 
that if they are Pradhani lande, the landlord 
вап settle these lands provided they are waste 
lands. Оа the first point, 16 is suffisient to 
say that there is no evidense that these 
landa have been recorded as the khas lanis 
of the proprietor, On the sesond point, 
all that I san suy is that 16 із open to grave 
donbt whether the  landlori ean: settle 
waste landa lying within the ambit of the area, 
leased out toa Pradhan, All that Mr, Reid 
says is that the Pradhan sannot slear valuable, 
forest lands without the consent of the land.. 
lord. But these lands are not forest lands, 
and ib has not been shown that they are not 
eultivable waste lands, The point may ba a 
debatable one whether the Pradhan dan setila 
these lands without the consent of the land. 
lord, but ib is quite elear that "the landlord. 
ват, under no airaumstances, settle туой 
in an area whieh has been leased to а 
headman, during the sontinuanes of his 
lease,” . 

‘The argument, however, is wholly irrele. 
vant in view of my findiog that we must 
regard the llth April 1916 aa the‘ eritieal 
date for this enquiry. Had the enquiry take 
plaoe in the Court of the Distrist Judge of 
Midnapore on the application for grant, of 
Probate filed in that Court, it eould not bava 
bsen urged for а single moment that thera 
was any value attached to these lands: 
Undoubtedly there has been а rapid rise іа 
the market value of these lands, but it has 
not been shown that there was the slightest 
demand for these lands in April 1916, The 
ease of Attorney Gensral — v. Sefton 
(12) is direatly in point and in assordansa 
therewith I must hold that these lands ` aro 
not assessable. 

I will now deal with the land ТЯН 
money, It appears that іц 1919-19208 sum 
of Rs, 5,21,731-2-5 was reseived by tha 
testator’s estate in cash, iu.respeot of sertain 
lands acquired on behalf of tha Tatas under 
а doslaration of 28га Ostober 1919, . In. my 
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‘view this sum is not assessable, inasmuoh as 
it did not form part of the testator’s estate 
on the llth April 1916. Nor oan it be 
urged that the property which was acquired 
and whieh undoubtedly formed part of the 
estate of the testator on the 11th April 
1916 was, on the lìth April 1916, worth the 
sum of He, 5,21,731.2.5, There is not the 
slightest evidense that thére was any rise in 
the value of the properties in April 1916, 
I hold that this sum is not assessable, 


I wil now deal with the value of the 
house properties, They aonsisb of (1) a 
bungalow at  Jugsalaj, (2) bnildings at 
Narsinghur, (3) buildings at Ghateila. 

There is no dispute in regard to the 
bungalow at Jugsslei, Mr. Manuk асверів 
the Registrar's valuation, namely, Rs. 2,000, 
for the bungalow and Hs. 800 for the old 
Kutehery— altogether Rs. 2,30). : 

-In regard to the buildings at Narsinghur, 
Mr. Manuk's first eontention is that they 
are legaeies on trust and are, therefore, not 
assessable, I do not agree with this sonten- 
tion. - Property held in trust" within the 
meaning of Annexure B is property held in 
trust by the- testator, not property as to whioh 
the testator has created a truet. If these 
properties ercassessable,the next question is—. 
whatis the method of valuation Р Mr, Ssott’s 
method is as followa:—These buildings oost 
the testator Rs, 2,80,000 in 1906. In 1919 
they could not be bnilt for less than 
Rs, 4,60,000. Therefore, the true value of 
these buildings ів Re. 4,60,0C0 lesa depreoia- 
tion, for whieh Mr. Soott would allow 
Rs, 2,830,0.0. Aesording to Mr. Soott the 
value of these buildings is Rs, 2,80,000. In 
my view thia is not a sorrect method of valna- 
tion. -No one.purshasing house property in 
the open market would enter into the transa 
astion on а nise enleulation as to what the 
house would sost in brieke, labour, wood 
and iron works, eto, In my judgment the 
value of there buildings is Hs. 2,380,000, leas 
half that amount for. depresiation, that is 
to say, Hs. 1,15,000, 

Asregards the Ghatsila properlies we accept 
the learned Registrar's valuation, namely, 
К». 45,000, The true value of the house 
property would then be Rs. 1,62,000, 


The next item is as to the income from mines, 
These mines were demited to Prince Buktyar 
Shah in 1905, and his estate, whish is in 


34 


charge of the Оаа] Reseiver, pays royaliy 
to the testator’s estate, The question under 
this head comes to this, what was tbe value 
of these royalties to the estate of the testator 
on the Lith April 1916? The learned 
Registrar has taken the average of the four 
yeara from 1916 to 1920 at seventeen years’ 
purohase. He is of opinion that the last 
four years’ profit of an improving property 
gives a reasonable valuation. The income 
of the last four years is as follows: 


Rs, 
1916.17 6,637 
1917-18 Nil, 
1918-19 „. 4,682 
1919 20 . 21,250, 


The jump from Rs. 4,932 in 1919 to 
Rs, 21,250 in 1920 requires explanation 
and the drop from Rs, 6,687 in 1917 to 
nilin 1918 does not improve matters. It 
is, however, unnecessary to pursue this 
subjest, besause in my opinion we must al. 
together ignore the income from 1916 to 1920, 
The material date ia the 11% April 1916 
and in order to arrive aba aorreot valus- 
tion of the insome as at the llth April 
1916 we must take the average from 1906 
to 1815 st seventeen years’ purchase, The 
income frcm 1906 to 1915 was as followe:— 


. Re.: 625 in 1906, 
», 1,450 in 1907, 
" 583 in 1908, 
„ 1,232 in 1909, 
» Nil in 1910, 
» 1,630in 1911, 
» 3,220 in 1912, 


Nil in евеһ of the years 1918, 1914 and 
1915, . 


This gives an average of Rs, 874, whioh 
at geventeen years’ purvbare brings the gare 
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to Rs, 14,858, I would assordingly value 
the ineome from the mines at Rs, 14,558. 

I will now deal with the valuation of the 
Midnapore Zemindary Company's profits. As 
the sara is to run up to 1980, Mr, Soott 
has taken the average income derived by 
the eompany at seven years’ purehasa 
(seventeen years minus ten years still to 
run). Thisis incorrect. lf the material date 
be the llth April 1216, then, in order 
‘to arrive at a eorreot valuation of these pro- 
fits, we ought to take the average ineome on 
the 11th April 1916 at three years’ pur- 
shase, as there would be fourteen years 
still to ron from llith April 1916. The 
evidence as to the average income is most 
unsatisfastory, and there is all the more 
reason to complain since the Grown was 
in а position to oall for the books of the 
eompany. The statements of profits (Exhibit 
ЗА and 8B) are of the yeara whioh we 
must exolude from our consideration and 
Exhitit 20, apart from being{inadmissible in 
evidence, stands on no better footing than 
Exhibits ЗА and 3B, But still the Colleetor 
says that Rs. 36,000 is the average ineome 
and we are compelled to sassept this figure for 
want of better evidense. But we must 
exclude from our sonsideration the pros< 
pestive- insrease of Rs, 4,767 after the 
Settlement of 1924, It is snffisient to 
refer to the ease of Attorney General v. 
Sefton (12). The value of these profits 
aecordingly is Rs. 36,000 at three years’ 
purchase, that is to say, Rs. 1,08,0C0. 


I wil deal with  resumable khorposh 
tenure, The annual net income from these 
khorposh properties, whish are held by 
ladies whose average age at the time of 
the learned Registrar’s report was fifty, is 
Rs, 9,706. Aasording to the learned Registrar 
their probability of life, at the time when he 
was writing the report, did not exeeed ten 
years on the average and he accordingly 
valued these tenures at seven years’ purohase, 
deduoting ten years from seventeen years, 
In my view, we ought to value these 
tenures at three years’ purehase, since the 
relevant date for the basis of ealeulation is 
the lith April 1916, at whioh date the 
probability of life of these ladies was 
fourteen years and not ten years. I would 
yalue these khorposh tenuresat Rs. 29,118. 
In my judgment the true yalue of the 


onim т 


various items mentioned in the report of 
the learned Registrar is as follows:— ^ 
8, 
1. Rental in tiara portion ye 9,01,486 


2, Rental in khas ia ver 2,00,294 


8. Government sesurity nı 2,049 
4, Raj Sultanat " we — 4000 


5, House property m ^. 1,062,800 


6, Income from mines ... ». 14,858 
7. Income from brisks, ets, .. 6,715 
8. Income from hats and fisheries 10,200 


9, Valuation of Midnapore Zemin- 
дагу Company's profits ..- 1,08,000 


10. Value of khorposh tenures .., 29,118 

11. Serviss tenures es u NH. 

12, Land Asquisition (eash) s ЖЯ. 

13. Waste lands ун w Nil, 

14, Forest сө 2,830,886 
717291906. 

Deduet in respest of Midnapore 

ares KY 46,879 

46,4027 


Deduet Annexure B uu wes 1,05,287 





True next value iis wea 15,78,740.1 

The Court.fee is, therefore, payable on 
the net value of Вв, 15,78,740. From the 
Court-fee во ealeulated must be dedusted the 
sum of Вв. 19,323-4-0, whioh has already been 
paid. Lot the exoess fee found to be payable 
be ealeulated by the‘ office and let it be 
deslared that the exeews fee во found .to ba 
payable is resoverable from the exesutor by 
the Chief Controlling Revenue Authority. 

Ross, J.—I entirely ayzree both to the 
valuation and to the reaseming upon whioh 
it has been arrived at. 

-Order accordingly. 
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MADRAS HIGH COURT. 
Отуп, Arrear No, 390 or 1919. 
November 12, 1920, 

Present Justico Sir Abdur Rahim, Kr., and 
Mr. Justice Oldfield. 
DAMOJIPURAPU ACHANNA PANTULU 
AND ANOTHER- :PLAIRTIFFS—- ÁPPELLANTÉ 
versus 
DAMOJIPURAPU SHETHAMMA— 
Derenpant— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 98— 
“Attempt to enforce a forged instrument,” meaning 
of—Mere mention of instrument in written statement 
filed in previous suit, whether “attempt to enforce,” 


What does or does not constitute an “attempt to 
enforce a forged instrument,” within the meaning 
of Article 93 of Schedule I to the Limitation Ao, 
must depend upon the facta alleged in each case. 
But as a general proposition the expression means 
the institution of any proceedinga in which the 
genuineness of the instrument is directly put in 
issue and to which the person against whom it is 
sought to be enforced isa direct and necessary 
party. It is not necessary, however, that the in- 
stitution should be by the person, relying upon the 
TERME only as a plaintiff in a suit, [p. 582, cols, 

Vudathu Kamalanabhan v.  Vudathu  Sattirazu, 
82 Ind. Cas. 99, followed and explained. 

The mere mention of the existence of a Will in 
the written statement filed in a previous suit, 
without producing the Will or doing anything to 
obtain a decision on its genuineness or binding 
character, cannot be said to be an “attempt” to en- 
force the Will withinthe meaning of Article 98 of the 
Limitation Act. Гр. 582, col. 1.] 

Appeal against a Явогве of the Court of 
the Temporary Subordinate Judge, Ellore, 
dated the 10th September 1919, in Original 
Suit No. 15 of 1919, 

FACTS appear from the judgment. 

Messrs. T. V. Muthukrishna Iyer and М. 
Muthusami Iyer, for the Appellants.—The 
lower Court was wrong in holding that the 
suit was barred under Artiole 93 of the 
Limitation Aet. The written statement filed 
by the widow in the former suit, where 
inter alia a Will was mentioned, was not an 
attempt to enforee it against the plaintiff, 
The Will was not prodased and the widow 
did not өзге io astnally urge its provisions, 
She did поё ask for an issue on it, The 
widow's written statement cannot afford the 
Starting point of limitation. The expression 

attempt to enforse a forged instrument’ 
has been explained in Vudathu Kamalanabhan 
v. Vudathu Sattirazu (1) as meaning the in- 


(1) 82 Ind, Cos, 99, 
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stitution of proseedings in whioh the genuine- 
ness of the Will is direstly put in issue, 

Messrs, F, Narayanamurtht and К. Ramanna, 
for the  Respondent.—The suit is barred 
under Artiale 93 of the Limitation Aot. The 
plaintiffs had knowledge of the existenes of 
a Will derogatory to their interests when the 
widow of the last male owner mentioned it 
in her written statement in the previous suit 
ав опе of her defenoesn; The oause of action 
for the present suit arose when the written 
statement in that suit was filed, whereby the 
plaintiffs were apprised of a Will. That was 
an attempt to enforee a forged instrument 
within the meaning of Artiele 93 of the 
Limitation Act, 


JUDGMENT.—The appellants filed this 
suit seeking to establish their right as 
reversioners to their properties in the hands 
of the last male owner and for a declaration 
that the Will purporting to have been 
exesuted by the latter on the 30th November 
1892 ia not genuine. The Subordinate Judge 
dismissed the suit on the ground that it was 
barred by limitation. He holds that Artiale 
93 of the Limitation Aat applies to the ease 
and that time began to run from 6th Osto- 
ber 1912. That was the date on whieh а 
written statement was filed by the widow 
in defense to a suit instituted by the present 
plaintiffs, seeking to have a declaration that 
a eertain compromise entered into with the 
tenants on the lands by the widow was not 
binding on them. In that statement she 
mentions, among other faete, in support of 
her defenee, that her husband had exeeuted 
a Will, whieh is the one in question, giving 
her absolute right to the property. But she 
vever prodused that Will, nor did she ask for 
an issue to be framed for trial of the question 
whether she was entitled absolutely to the 
property under the Willalleged to hava been 
exesuted by her husband, The suit of the 
present plaintiffs was dismissed on 18th 
Auguat 1913 on some preliminary point. 
The High Court set aside the judgment of 
the Subordinate Judge and remanded the 
suit for farther hearing on the 14th Septem: 
ber 1915. After that remand the defendant 
in that suit, the widow, applied to the Court 
on the 7th November 1915 for an issue to ђе 
framed regarding the validity and genuine. 
nsss of the Will already mentioned, and also 
prodused the dosument. Then the issue as 
asked for was framed on 7th Desember 1915, 
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and the Court of Trial: held that the aompro- 
mice was a valid one and also that the Will 
was genuine and dismissed the suit. This 
was on Slst July 1917, The plaintiffs ap- 
pealed against that deoree and the Appellate 
Courtheld on the 30th January 1918 that 
the compromise with the tenants was a fair 
and proper one, and on that ground dismisasd 
the reversionera’ appeal. At the same time 
it held that it was not nesessary to deside 
any question about the alleged Will, There- 
after the present appellante, reversioners, 
filed the present snit on the 17th Ostober 
1918. І 

The question for decision ia whether the 
mention in the written statement of the widow 
in the previous suit of this alleged Will is the 
starting point of time as aonstituting an 
attempt to enforee that Will against the 
plaintiffs. In the events that happened, we 
are clearly of opinion that it did not amount 
to sush an attempt. She did not produse 
the Will АЁ а, nor was this one of the ques. 
tions to be tried. The mere mention of the 
existense of aush a Will in her written state. 
ment, without anything being done to obtain 
в desision on its genuineness or binding 
eharaster, cannot be said to be an attempt 
to enforee the Will. It may not be very 
easy to give ihe definition of the word 
"attempt" whieh would apply to all cases. 
What does ог does not constitute an attempt 
within the meaning of Artiole 93 of the 
Limitation Act must depend upon the faste 
alleged in esoh ease. 16 has been held by 
the Bombay High Court that registration of 
an instrument would not ipeo facto be an 
attempt to enforce that instrument, and in a 
ease in this High Court in YVudathu 
Eamalanabhan v, Vudathu Sotétraeu (1), the 
facts of which were somewhat similar, the 
learned Judges held that “a person ean be 
said to ‘attempt to enforce a foreged in. 
strument against the plaintif? within the 
meaning of Artiela 93 of Sehedule І of the 
Limitation Aot only when he institnles pro- 
eeedings in which the genuineness of the 
dceument is direotly put in issne and to 
which the person against whom it is sought 
to be enforced is a direst and necessary 
раму.” We may add that we donot think 
it necessary for tke application of thia 
Artiole that the attempt to enforce the 
instrument should bave been made, by the 
person relyirg ороп it, as plaintiff in a 
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suit, and we do not understand that the 
learned Judges meant to confine the ар: 
plioation of this Artiele only to guoh oases, 
But there oan be no doubt, if we may 
say so, as to the sorreotness of the general 
proposition laid down by them. This view 
of the Article also finds considerable support 
from the rulings of their Lordships of the 
Privy Counoilin Hurrt Bhusan Mukerji v. 
Upendra Lal Muker,¢ (2). 


. We, therefore, reverse the judgment of the 
Subordinate Judge and remand the suit for 
disposal on tbe merits. (Costs will abide 


the result, Stamp fee will be refunded to 
the appellant. 
M. 0, Р, 


Appeal allowed; 
Case remanded, 


(2) 24 О. 1; 23 I. А, 97; 6 Sar. Р. О. J. 680; 12 
Ind, Beo, (х. s.) 665. 


PATNA HIGH COURT, 
APPEAL FROM APPELLATE Оврив No. 216 
ox 1920, 

May 12, 1921. 

Present: — Mr. Justice Das and 
Mr. Justice Ross, 

Maharaia KESHO PROSAD SINGH— 
DECREE- HOLDER— APPELLANE 

. versus 
Musammat PARANJOTA KOER—Jura- 


MEAT. DERTOR— HUESPONLENT, 
Landlord and | tenant—Rent-decree—-HEwecution.— 
Landlord, right of, to proceed against other property of. 
tenant, 


A landlord, who obtains a decree for rent against 
his tenant, is not precluded, in execution thereof, 
from proceeding against the properties of the judg- 
ment-debtor other than the holding, and is not 
obliged to proceed, in the firsh instance, against the 
holding. [р. 588, со], 2.] 


Appeal from a decision of the Subordinate 
Judge, Shahabad, 
Messrs, К, Sahay and №, N. Sinha, for the 
Appellant, 
Mr. 5, №, Roy, for the Respondent. 
JUDGMENT. 
Das, J.—1 am unable to agree with the 
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view taken in the Courts below. It may 
be aoneeded that "if a person has two 
mortgages on the same property, he eannot 
foreslose only one of tbem and then sue the 
mortgayor upon the covenant in the other 
mortgage. In other words, a mortgagee 
sannot foreslose so ав to vest the property 
absolutely in himself without treating the 
whole of the debts sesured on it as satisfied 
or re opening the foreslosure." (See Ghose 
on Mortgage, Volume I, page 593 and the 
eases sited therein.) But the position of 
а landlord in regard to the rent due to him 
is not analogous to that of a mortgagee to 
whom money is due on the mortgage. A 
rent-desree is in no sense a mortgage-deoree 
and does not sompel the landlord to ргоовей 
against the holding. 16 is trne that the rent 
is a first eharge on the holding, but, as was 
pointed out in Fotis Ohunder Dey Sircar v. 
Foley (1), the “‘sharge” referred to in sea- 
tion 65 of the Bengal Tenaney Aat is not 
such а "eharge" as is defined by sestion 100 
of the Transfer of Property Act. As was 
said in the ease just sited, *'Seotion 65 of 
the Bengal Tenaney Aet, 1585, ia an snastment 
for the benefit of the landlord. It gives him 
rights whieh ara denied to the other eredit- 
ors, The effest of aeceding to Dr, Binerjee'a 
argument would be to deprive the landlord, 
atany rate for & time, of one of the rights and 
remedies whioh an ordinary judgment-eredit. 
or enjoys.” In my view, all the provisions 
sontained in the Transfer of Property Aot, as 
to & mortgages instituting a suit for the sale 
of the mortgaged property, would only apply 
in the ease of a landlord instituting a suit for 
rent, if sush a воі eonld in substanse be 
looked upon as a suit for the sale of the 
holding. But a suit for ront is not a suit 
for the sale of the holding, and I do not 
think that there is anything to prevent 
the landlord, in exeontion of a rent-deeree, 
from proseeding agairat the properties of 
the judgment debtor other than the holding. 

But it was argued that the case of Sutlo‘a 
Prosad v. Gyani Das (2) ів directly in point, 
As І read the desision of Mookerjee, J., all 
that he deaides is that a landlord who pur- 
chases the defaulting tenure in execution 
of his money desree, but purchases it subject 


(1) 15 C, 492; 7 Ind. Dec. (м. я) 912, 
ч (2) 16 Ind, Сав, 855; 18 О, L. J. 29, 
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to the rent obarge enforseable against the 
tenure, eannot exeguíte his desree for rent, аз 
the jadgment debt in his favour ia deemed to 
be extinguished. There is no diffisulty in 
understanding the  prinsiple on whieh 
Mookerji, J., pzoeeeded. If you .have a 
desree for rent, уоп may. proseed against the 
holding or you may рговеей against the 
properties of the judgment debtor other than 
the holding, But if, subsequent to the 
deeree for rent, you obtain a money-deorea 
against the tenant, and, in exesnting your 
money.deeree against the holding, whieh 
you ara perfeatly entitled to do, you notify 
to the world that you are selling the holding 
gubjeot to the rent sharge in your favour, then 
elearly you have elected to hold the holding 
responsible for your rent, and gsannot pro. 
seed against the properties of the judgment- 
debtor other than the holding, if you have 
yourself purshased the holding ín exeaution 
of your money-deoree, By virtue of the 
nolifioaation, the  purehaser purchases the 
holding subjest to the rent oharge, and the 
bolder of the sharge eannot be heard to say, 
“Now that I have purchased the holding, 
I will waivs the sharge and proseed against 
the properties other than the holding.” The 
obvious answer is that, in putting up the 
holding for sale subjest to the rent sharge, 
he has made the election onse for all, and, 
as he presumably paid all the less for tha 
holding, i$ ie the holding whioh he has 
purobased that must satisfy the rent desree. 
In the oase before us, the landlord did not 
purehase the holding subjest to апу rent 
sharge, He did not notify, at the time of the 
sale, that the holding was being sold subject 
to в rent charge in his favour, In my view, 
he did not eleet to hold the holding respon. 
sible for his rent, and ean now proseed to 
execute the rent-desree against the properties 


. of the judgment. debtor other tban tbo holding, 


To hold otherwise would be to say that a 
landlord, when he obtains a dearee for rent, 
is obliged to proseed, in the first instanoe, 
against the holding. That, in my view, 
is поё the true position, and I must allow the 
appeal, eet aside the judgments and desreen 
passed by the Courts below, and direot that 
the execution dà proseed. The deorce-holder 
will be entitled to sosts throughout. Hoar. 
ing fee in this Court rupees thirty two, 
Ross, J.— І agree. 
Appral allewed, 
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MADRAS HIGH COURT, 
Бедохр Отт, AprPzAL No. 1427 or 1919, 
October 13, 1920. 
Present :— Mr, Justise Oldfield and 
Mr. Justice Hughes. 

KARUPPALIYAL P. К, RAMAN àND 

OTHERB— PrAiNTIFES Nos. 1, 2, 4 vo 6— 
APPELLANTH . 

versus 
RAMULATHAPARUKKAL V. MUTHU 
AND OTHERS-—DxrENPANTS Nos, 1, 2, 6 то 9 — 
RESPONDENTS. 

Madras Civil Qowrts Act (III of 1873), з. 16— 
Hindu Law—Custom—Asswmption—Special custom — 
Proof-—Inference from analogous instances—Ezhuvag or 
Iluvas and Thiyas of Malabar— Succession. 


There is no warrant for the assumption that in 
matters of succession among Eehuvas ог Thiyas Hindu 
Law is ordinarily applicable and that a custom should 
beestablished as a deviation from it, [p. 635, col 1.] 
. Rarichan v. Perachi, 16 M. 281; 6 Ind, Dec. (м, в.) 
647, followed. 

When а special custom is set up regarding 
succession, it must be proved by direct and strong 
evidence. [p. 585, col. 2.] 

A. custom can be inferred from analogous instances, 
when the similarity between the classes of cases is 
sufficient to justify the inference, [p. 536, col. 1,] 

Krishnan Nair v. Damodaran Nair, 17 Ind. Сав, 769; 
88 М. 48 at р, 68;18 М, І. T. 166; 24 M. L. J. 240, 
doubted. 

Held, that it is not proved by a large number of 
ancient instances, supported by cogent and certain 
evidence, that in the matter of succession the Ezhwvas 
or Iluvas and Thiyas of Malabar are not governed by 
Hindu Law but by a special custom which confers 
a special status of inheritance on women and their 
descendants. [p, 586, cols, 1 & 2.] 

Appeal against a deoree of the Court 
of the Subordinate Judge, South Malabar 
at Calient, in Appeal Suit No, 75 of 1918, 
preferred against that of the Court of 
the District Munsif, Palghat, in Original 
Suit No, 54 of 1915. 

Messrs. O, V. Anonthakrishna Iyer and 
P. 8, Narayanaswam: Iyer, for the Appellants. 

Merars, T. E, Ramachandra Iyer and №, А, 


Krishna Iyer, for the Respondents. 


JUDGMENT, 

OrprixLD, J.—The appellante, lst, 2nd, 
4th to 6th plaintiffr, claimed the suit prop: 
erty as Leirg: defendants as transferees from 
first defenee witness, were alleged by them to 
Тө entitled to the succession, Defendants had 
also other defenses sonnested with a Will, 
a surrender and an adoption; but they bave 
relied here only on their denial of plaintiffs’ 
right to inherit; and, therefore, it alone need 
be considered, 


The property belonged originally to one 
Karuppan, who died leaving his widow Kelu 
and mother Neela. First,' nd and 3rd plaint- 
iffs are grandsons of Vella, a sister of Neela!s 
husband, and 4th plaintiff is the grandson 
and 5th and 6th plaintiffs the grest- grand- 
sons of another sister Kuppaahi; first defense 
witness, under whom defendants elaim, is an 
agnate of Karuppan, sonnested with him 
through his great-grandfather Koratpura 
Konni. It is alear and it is conseded that 
plaintiffs, trasing through women, Vella 
and Kuppashi, are not heirs under the 
Mitakehara Law, Tha question is whether 
they have, as they sontend, established a 
custom, as binding in the Bzhuva or Thiya 
oaste to whieh they belong, in assordance 
with whieh they сар inberit. 

Sash a enstom is not alleged in РАИ 
terms in the plaint and it will be seen that 
there is some diffionliy in expressing 
it in sush terms sonsistently with the 
evidence. We start then with the state- 
ments in plaint paragraph 2 that Kelu and 
(though this is not elear) Neela enjoyed 
women’s estates in Karuppan’s property and 
those in paragraph 4, that (1) the heirs to it 
after them are bis father’s ehildren, their 
shildren and in their absense his grand. 
father’s shildren, the brothers of his mother 
succeeding only in default of nearer heirs, 
and (2) theimportant point, that his heirs 
are after his mother’s death the plaintiffs, 
who gre deseendants of his father’s sisters. 
Generally the sustom was formulated in 
argument as being that (1) women married 
into the family take Не. estates, in ascordance 
with the ordinary Jaw; (2) after them the heir 
or heirs are, first, the male members of өзөһ 
degree or their descendants and, secondly, 
the females of eaeh degree, when no such 
males exist, the females being admitted to 
the вовоквіоп, only when representatives of 
nearer degrees in the order, sons and daugh- 
ters, parents, paternal unsles and aunts, grand- 
parents and paternal great uncles and aunts 
and so on with their descendants, are want- 
ing. Itis not disputed that the burden of 
proof of this austomary seheme of inheritanee 
is on plaintiffs ; and it is nesessary fo spesify 
defendants! eontention, only beesuse some 
referense has been made to their admission 
in paragraph 9 of their written statement 
that neither they nor the plaintiffs are 
governed by the Hinds Law, In faot, how: 
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ever, here and apparently at the trial they 
admitted deviations by Ezhuyas or Thiyas 
from the ordinary law, in respeot only of 
re-marriage and divorae, not in any direstion 
at present material ; and, asserting a general 
adherense to the Mitakshara system, denied 
the general right of women and their descend- 
ants to succeed, whieh plaintiffs alleged. In 
faot the Distriet Munsif’s judgment indicates 
that the conduot of the ease on both sides 
before him was inexact and sonfused ; and it 
does not appear that this part of the defend- 
ants’ pleading had any material influence on 
the trial. Referenee has been made to it now, 
only beoause it is relied on,-as supporting the 
argument next to be referred to. 

There is no dispute as to the reasonable 
sharaoter of the alleged eustom ; and the lower 
Appellate Court has dealt fully with the 
evidence on the question, whether it is 
aneiont and serfain. But it is sontended that 
it has misappresiated the evidense in doing 
во, because it із assumed that Hindu Law 
would ordinarily be applisable and enquired 
how far & deviation from it was established. 
Sush an assumption was no doubt treated as 
unwarranted in Harichan v. Perachi (1), and, 
although that ease related to Thiyas, not 
Ezhuvas or llavas, the two last mentioned 
being admittedly identical sastes, it ів not 
necessary to draw а distinotion between that 
ease and the present, Moore's Malabar Lyw, 
8rd Edition, p. 329. For it is not elear what the 
effect of the dictum relied on or of plaintiffs’ 
objection based on it is in the latter. it san 
be said only that Rarichan v, Реғасћ (1) was 
referred to in Raman Menon v. Ohathunnt (2), 
Imbicht Kandan v, Imbichi Pennu (8) and 
Kunhi Pennu v. Ohiruda (4), without any 
elaboration of this part of the deoision; that 
none of those sases mentions seation 16, Aet III 
of 1578, under which, in the absence of proof 
of special eustom, Hindu Law is to be 
administered to Hindus;and that Exhibit XII, 
eonürming Exhibit ХІ, Seaond Appeal No. 518 
of 1-01 and Thackkandhi Pokkenchert v. Iliva- 
thakkul Achuttan (5),have been desided in this 
Court in accordance with that view. In these 
eireumstano: e, it is not necessary or possible to 


(1) 15 М. 281; 5 Ind. Dec. (x, в.) 544, 

(2) 17 М, 184; 6 Ind. Deo, (м. в.) 126, 

(8) 19 M. 1; 6 Ind. Deo. (x. s.) 705. 

(4) 19 M. 440; 0 Ind, Dec. (м, s.) 1012, 

iot 60 Ind, Сав, 200; 39 M, І, J, 497; 13 Т, W. 
' 


regard Rarichan v. Perachi (1) as enuneiating 
more than a rule as to burden of proof, or its 
weight and, as the desision in Kumarappa 
Reddi v. Manavala Goundan (6) authorises 
us in second appeal to acnsider the validity 
of the lower Appellate Court/'s inferenses 
from the fasts found proved and to appreciate 
their weight for ourselves, thia objection is 
not of moment, 

The last cited decision, of sourse, in no degree 
affests our duty to rejeet the lower Appellate 
Oourt’s findings of fasta, when reason for 
doing so of the sharaster ordinarily admissible 
is available, as, for instanee, failure to 
consider material evidense in reaching them, 
and, therefore, it must at оова be observed 
that the lower Appellate Court has erred 
in rajesting four of the instances ralied on by 
plaintiffs as supporting the sastom alleged 
on the ground that the agnate eonserned in 
sash ease has not been called, It is admitted 
here that he has been in oases Nos. 1, 5, 6 and 
1}, which are in question. But it is unneees- 
sary to remand the appeal fora fresh finding 
regarding them, because even if they are 
acaepted as established, the result will be the 
same. Mention may ulso be made at this 
point of the partisular oritisiam on another 
portion of the lower Appellate Court's judg- 
ment, its referense to the necessity for strict 
proof and its statement that the operation of 
custom sannot be extended by analogy. The 
former appears to assart not the nesessity for 
any partisular kind'of evidenee in support of 
this custom, but only that, in view of its 
character and the oiraumstances, strong and 
direst evidence of it must be required ; and 
from that there ів no reason to dissent. The 
priusiple enunciated in the latter was relied 
on by the lower Appellate Court as justify» 
ing ita refusal to draw any inferenee from 
the instances adiuaed in proof of the sustom, 
whieh were all of its applisation to inherit- 
ance by relatives in а nearer degree than the 
plaintiffs paternal aunt’s grandsons, to the 
ease of persons of plaintiffs’ degree; and there 
is no doubt that Sundara Aiyar, J , expressed 
himself in the words used by the lower UOourt 
in Krishnan Nair v. Damodaran Nair (7). But 
thera the analogy proposed was between 


established right of a male member of a 
(6) 44 Ind, Cas. 699; 41 М, 874; 84 M. І, J. 104; 
23 M. L, T. 44; ТІ. W. 243, (1918) M. W. N. 860 


(Е. B.). 
(7) 17 Ind. Cas. 789; 38 М. 48 at p. 68; 13 M, L 
T. 166; 24 М, L, J. 940 : Е 
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атай to inherit the. self-asquisitions of a 
deseased member and the right of females 
to do so; and the danger of the argument was 
pointed out by the learned Judge and was 
elear, Generally, however, the principle in- 
volved is rathér one of logis than of law; and 
it may with all respect be doubted whether 
the intention waa lo state it, as of universal 
applioation, or to exelude the argument from 
analogy, when ib ean be legitimately employ- 
ed, that ів, when the similarity between the 
elasses of eases is sufficient to justify its 
employment. 

It ig now possible to approach the instances, 
which are relied on as supporting the alleged 
custom, and in whieh the facta may be taken 
as established, One of them, however, No. 7, 
is of the exelusion of two brothers and a 
father by the daughter, and, as this is in 
assordance with the Hindu Law, it is воп. 
alusive. Moreover, the exalusion appears to 
have been partial, the sase really being one, 
like those next to be referred to, of partition. 
In eases Nos. 5 and 11 а bother’s daughter 
took a share not by inheritanse, but at а 
partition after her father's death ; and, even 
if the evidence of her doing so in the latter 
by a family arrangement is rejected, these 
eases also are inaonolusive, if only besause, 
eontrary to the sustom as formulated by 
plaintiffs, they involve the female’s right to 
take oonourrently with males, not only in the 
absence of males of her degree and their 
descendants, Exhibits M and N are relied 
on as eontaining admissions of the custom by 
Neola and Kelu, already referred to, in another 
suit, But they eaonot bind cr estop defend- 
ants who do notelaim through either of those 
persons, and, as we must accept the lower 
Appellate Court's findings of fact, as to the 
sireumstances conneoted with and the motive 
which inspired them, they are useless to the 
plaintiffs, There remain only the small 
number of eight cases for oonsideration, Of 
them, only one appears on any dofinite doau- 
mentary evidence todate more thaniwenty-five 
years baok and the majority are far morereeent. 
The evidence, therefore, does not show that 
the austom is aneient. It is further defeotive, 
so far as it is intended to establish the 
eugtom ав oertain, in that some of the 
witnesses, for instanoe 8, 9 and 10th plaintiffs’ 
witnesses, deposed so inconsistently with its 
existence, as it is alleged, that itis doubtful 
whether they had any eoherent idea of it, or 
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followed it aonssiously at all; and the truth 
may well be that, as 9th plaintiff's witness 
indisated by his reference to the tendensy 
daring the last thirty years, this poor and 
illedueated community witb, on the one 
hand, ite.adhesion to the joint family system, 
on tho other, its environment of castes, whieh 
allow а spasial status #0 women, has no 
elearor settled sonvistion, as to the extent 
of its departure from, or allegianoa to the 
Mitakshara Law. Ceriainly in  respeat 
of departure from it by the austom under 
dissuasion, the instanaes relied on are too few, 
too recent and supported by evidense too 
unsertain to justify any sonslusion; mush 
less to support an extension of sueh oustom 
to a degree of relationship, whieh those in- 
staneos do notastually oover, 

The sase standing thus, the lower Appel- 
late Court/s conclusion that the eustom relied 
on has not bean established eau ba sustained, 
without reference to defendants! evidenes. 
The result ia that the second appeal is dis- 
missed with costs, 

Hvaanzgs, J.— [I agree. 

M. 0, Р. 


Appeal dismissed, 





PATNA HIGH COURT. 
Озуп, Revision No. 64 or 1921, 
June 3, 1921. 
Present;—Mr. Justice Das and 
Mr, Justise Buoknill. 
CHANDRIKA ROY-—-Dar£zNDANI— 
PETITIONER 
versus 
RAM KUER THAKUR AND ANOTAER— 
PrarsTIFFS—OPPosiTE Parry, 
Limitation Act (IX of 1908), ss 2 (10), 22—-Suit 
—Application ~ “Юеетей," meaning of—Oivil Proce- 
dure Code (Act V of 903), О. IX, r. 13—Application to 
set aside an ex parte decree—Added party—Limitation, 


As in the Limitation Act a “ suit’ does not 
include an "application," section 22 of the Act, 
which speaks only of suits, does not apply to 
applications. Even apart from the section, an applica- 
tion to set aside an ez parte decree cannot, ав 
regards anadded party, be regarded to have been 
made when the added party is actually brought on 
the record of the application. [p. 587, col. 1.] 

When a thing is to be “deemed” to be something 
else, in truth itis not that something else, but is 
treated as that something else by a statutory fiction 
for the purposes of that particular Statute. Thus 
the word “deemed” in section 22 of the Limitation 
Act indicates that the statutory fiction can be 


-resorted to only when after the institution of а suit 


а new party is added or substituted. [p, 587, сої, 2.7 
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Appeal from a desiaion of the Subordinate 
Judge, Shahabad. 

Mr. 8. M. Mullick for Mr. 8. №, Rey, for 
the Appellant, 

Mr, Lakshmi Narain Sinha, for the Re- 
spondente, 

JUDGMENT. 

Dag, J,— I am unable to agree with the 
view taken by the Court below. It is 
quite lear that sestion 22 of the 
Limitation Act applies to suits, and not to 
applisations, Mr. Lakshmi Narayan Sinha 
on behalf of the opposite party sontends 
that the term ” sait?” ought not to be used 
in its narrow sense as being terminated by 
the девгве made by the first Oourt, but 
should be used in а broad sense as inelnding 
not only the stages of a suit down to ita 
termination by the deeree ofthe Firat Court, 
but as ineluding its appellate stage and 
proseedings in exeaution of the desree made 
in the anit, No doubt the term ‘suit’ 
is used in a broad sense in most proeedural 
Codes, but here we are dealing with a 
spesial Act, the Limitation Aet, whieh 
expressly states that 4 suit does not inelude 
either an appeal or an application, [See 
section 2, sub sestion (10) of the Limitation 
Aot.| For the purpose of the Limitation 
Aat, therefore, a “ suit" does поё inalude 
"applieations," and section 22 of the 
Limitation Aet did not apply to an appliention 
made by the petitioner under Order 1X, rule 
13 of the Code. 

It was then eontended on behalf of the 
opposite party that, quite apart from seotion 
22 of the Limitation Ast, the appliestion, 
as regards the added party, must be regarded 
as having been made when the added party 
was actually brought on the record of the 
application. І до not at allagree with this 
view. iff it were not for sestion 22 of the 
Limitation Aot, 16 sould not be urged that a 
suit as regarda the added party should be 
regarded as having baen instituted when he 
was во made a party. But sestion 22 of 
the Limitation Aot provides that “ where, 
after the institution of a anit, a new plaintiff 
or defendant is substituted or added, the 
suit shall аа regards him be deemed to 
have been inatitnted when he was so made 
a party.’ This is a special provision for 
suits, but поб for apolisations. I regard 
the use of the word “ deemed " in section 
22 as‘ significant, It  indioates that a 


с» 

statutory fistion ів resorted to for a 
partisnlar purpose. As has been ssid more 
than onee, when a thing is to be ' deemed” to 
be something else, it is in truth not that 
something elee, but is treated as that 
something else by a statatory fiction for tha 
purpose of that particular Statute. 

. Therefore, when we are asked to apply the 
statutory fiation, we are entitled and even 
bound to enquire for what purposes the 
statutory fietion is to be resorted to. When we 
oome to section 22, 16 ia elear that it oan be 
resorted to only when, after the institution ofa 
suit, a new plaintiff or defendant is substituted 
or added, J must allow the application, set 
aside the order passed by the Court below, 
&nd remand the maiter to that Court for 
decision aesording to law. Petitioner is 
entitled to his costs of this applieation — 
hearing fee one gold mohur, 

Buorniut, J.—1 agree 
Application allowed, 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Iwr&RLOCUTORY ÁPPEAL No, 36 or 1:16, 
May 13, 1919, 
Present : —Mr, Faweett, J. O., and 
Mr, Raymond, А, J. C, 
R. B. HARJIMAL anp SONS. 
DzFENDANTS— APPELLANTS 
versus 
Firn or DHANPATMAL DEWANCHAND 


—PrLiINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XX, r. 16, 
applicability of —Limitation Act (IX of 1908), s, 12— 
Time occupied in obtaining copy —Preliminary decree 
in suit on account —Delay in preparing decree— Appeal 
—Limitation, deductions permissible in computing 
period of. 

The applicability of rule 16, Order XX, Civil 
Procedure Code, is not restricted to suits for an 
account between a principal and an agent, but 
applies also to suits o» an account. The words of 
the rule are wide enough to embrace all caseg 
where the Court, instead of itself settling the 
account, vonsiders it necessary to stay its hand in 
order to ascertain the amount of money due to ог 
from any party by having an account taken before 
a Commissioner. [p. 589, col. 1; p. 640, col, 2.) 

In a suit on commission agency account the 
Court gave judgment on certain issues on the 4th 
August 1916, but the preliminary decree framed in 
accordance therewith was not actually signed by 
the Judge untilthe 9th July 1917. 1n the mean. 


-while, on the 2nd September 1916, the appellant 


applied for a certified copy of the judgment and 
the copy was delivered to him on the z3rd idem, 
Оп 4th November 1916 he applied for a certified 
copy of the decree, and, failing to receive such 
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сору, on 10th November 1916 preferred the present 
appeal as “against the preliminary decree" but 
without a copy of that decree. On the 7th July 
1917 he applied afresh for a copy of the decree, 
and it wag furnished to him on the 18th idem., and 
on the 17th he filed the copy in the Appellate 
Oourt, with an application that he was appealing 
from this decree onthe grounds contained in his 
memo. of appeal filed on the 10th November 1918. 
At the hearing of the appeal it was objected that the 
appeal was incompetent and barred by limitation! 

Held, that an appeal lay from the preliminary 
decree, and that the appeal was not barred by 
limitation as, under section 12 of the Limitation 
Act, the appellant was entitled to deduct the whole 
of the time from the 4th November 1916, when he 
applied for a copy of the decree, and the 18th July 
1917, the date on which the copy was completed, 
and that he was entitled toa further deduction of 
the days between 1?th and 1$th September 19'8, 
the date of deposit of expenses for a copy of the 
judgment and the date on which the copy was com- 
pleted. [p. 539, col. 2; р. 640, col. 1,] 


Appeal from the preliminary deeree of 
Mr. .Croush, Additional Judieisl Commis- 
‘sioner, Sind, 

Messrs. Jsardas Oodharam, for the Appel- 
lants. 

Messrs. Rugchand  Biaram, 
вропівпів. 


for the Re- 


JUDGMENT. 

Fawarrr, J. O.—4A preliminary objestion 
has been taken by Mr. Rupehand for the 
respondents that this appeal is ineompetent 
and time-barred. The faats bearing ou the 
objestion are as follows :— 

The suit was brought by the plaintiffs. 
respondents on a commission agenoy account, 
The defendants anpellants contended that the 
transactions sued on were not bindive upon 
them and thst they were wagering. They 
ako raised objections to eertain of the 
items of the account. The learned Judge 
gave jadgment on 4th of August 1916, 
holding that ‘the trarsastions were duly 
authorised and were not wagering and desid- 
ing the objections to the aasount that were 
the aubjest of Issues Noa. 4, 5 and 6, On the 
Qnd of September 1916, the appellants applied 
for a oertified вору of the judgment, they 
deposited expenses on the 12th, the oopy was 
completed on the 18th and was delivered on 
the 23rd September 1916, On the 4th of 
November 1916, they alko ‘applied for a 
certified вору of the deeree. This application 
was endorsed by the sheristadar as granted, 
but the head copyist on the 13th of November 
reported that there was no such deeree and 
the application was thereupon filed, without 


{Һе 


any further aetion being taken upon it. 
On tbe 10th of November 1916, the present 
appeal was filed. This is headed as "Appeal 
against preliminary desree," but goes on to 
say that ‘The appellants being dissatisfied with 
preliminary decision (aertified зору 
attached) pray this Honorable Court will be 
pleased fo set aside the same.” In aesordance 
with the judgment of 4th August 1916, the 
Commissioner appointed to take the aesount 
made his report and on the 27th of November 
1916 & final judgment was.given. The 
appellants on the 2nd of April 1917 applied 
for stay of the final deorese. Notice issued 
on this and Mr. Rupshand for respondents 
urged that there was no deeree against whioh 
the appellants bad appealed and, therefore, 
there was nothing to stay. The Court upheld 
the objestion and diseharged the Rule. On 
the 26th of May 1917 the appellants then 
asked the Distrist Court to frame a deoree in 
socordanse with the judgment of 4th August 
1916 and to give them a certified sopy of it. 
On the 6th of June, the Judge ordered the 
preliminary desree to be framed, but the 
deeree was not actually signed by him until 
the 9th of July 1917, Onthe 7th of July 
a fresh applisation was made by the appel- 
lents for a certified вору. Deposit of the 
expenses was made on the 10th, the вору was 
completed on the ! 3th and given to them the 
same day, Oo the 17th idem, it was filed 
in this Court, with an application stating that 
the appellants beg to appeal from thia deareo 
on the grounds o:ntained in the memo, of 
appeal already filed on the 10th November 
19.6. This Court then ordered that this 
application should be filed with the appeal 
gubjeot to any objestion as to limitation or 
aompetence of the appeal. 

Mr. Rupshand’s first objection is, that the 
judgment of the 4th of August 1916 was 
only an interlosutory ore on certain issues 
and that, therefore, no appeal lay. He 
sontends that Order XX, rule 16, Civil 
Prosedure Ооде, only applies to a suit for an 
aecount between principal and agent, not to a 
suit on an socount, and that if вап only 
apply to any other suit in enses where there 
has been а denial of liability, For instanee, 
where the defendant denies that the plaintiff 
asted as his sommission agent, in such a 
ease, Mr. Rupohand says that а preliminary 
desree sould properly be drawn up directing 
an aesount to be taken; but that, if the 
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defendant has also filed objections to the 
aosount and these are decided, they should 
поё: огт the eubjeat of a preliminary desree, 
avy more than if they were taken for the 
first time before the Oommissioner, I do 
not agree with this sontention. The words 
used in role 16 are wide ones and apply to 
all oases where the Court, instead of itself 
settling the acsount, sonsiders it nessssary to 
stay its hand in order to ascertain the 
amount of money due to ог from any party 
by having an aceourt taken befcreaa Com- 
missioner, Rale 17 leaves it to the diseretion 
of the Court whether various matters whieh 
go to help in the taking of the acount should 
or should not be determined before the Court 
makes a preliminary decree, па is pointed out 
by Heaton, J., in Municipal Oommtttee of 
Nasik v. Collsctor of Nasik (1), This ів 
also in ascordanes with the practises in 
England, where direations in regard to dis. 
puted items in the account are often inoluded 
in the order for taking an assount, whioh 
eorresponds to а preliminary deorea under 
Order XX, rule 16, see (ер) Form No, 4 of 
those іп Selon’s Judgments and Orders, 7:h 
Edition, Volume II, Chapter XLII at page 
‚ 1810, Therefore, I oan see no valid objec- 
tion to the Court having passed a preliminary 
desree in the form at page 287 of the рарег. 
book. Though it merely gives findings on 
issues, those on Issues Nos. 1, 2and 8 affeated 
the question whether an acsount should be 
taken at all and those on Issues Nos. 3 to 6 
eontained direstions tothe Commissioner whieh 
sould be embodied in the preliminary desree 
under Order ХХ, rule 17. It, no doubt, should 
have contained direstions for the assount to 
be taken by the Commissioner, bat the 
omission ia an irregularity falling under 
Beolion 99, Civil Prosedure Code. The fast 
remains that the Court did, although at a 
very late stage, рава а preliminary decree. 
Accordingly, in my opinion, the appeal, which 
was made on the 17th of July 1917, by the 
applisation of that date slraady mentioned, 
acoom panied by produation of a aertifiad cory 
of the decree, was not insompetent. 

The ease is entirely different from one of 
the kind diseussed in Üdharam v. Secretary of 
Stete (2), in which no preliminary decree 
bas been passed. No doubt; the appellants 
mo 28 Ind, Cas. 589; 17 Bom. L. R. 824; 39 B. 

(2) 19 Ind, Cas, 072; 6 8. L: В. 287, 


could have waited until the final decree had 
been passed, as no preliminary desree bad 
then been framed. But it might then have 
been objested that, as the framing of a 
preliminary deoree was obligatory under 
Order XX, rule 16, it was the duty of the 
appellants to eee that the Court drew one 
пр, and not having done so and appsaled 
from such preliminary deoree, they were 
barred from appealing against the final dearee 
under section 97, Civil Prosedure Code, cf, 
Bai Divali з Vishnav Manordas (3), Sxdhanath, 
Dhondley Garud v. Ganesh Govind Gar«d (4), 
And as the Oourt did afterwards remedy its 
omission to pass a preliminary deeree, 1 oan 
sse no substantial reason why this appeal 
should not be allowed when it is in fast опе 
allowable under the Civil Prosedure Code. 
The maxim acius curiae neminem gravabit 
applies fo prevent the appellanta being preju- 
diced by the mistake of the Oourt, whieh waa 
not rectified till July 1917, 

Assordingly, the only question is, whether 
the appeal (taken ав filed on the 17th of 
July) is in time. Mr, Isardas, for the appel- 
lante, relies on seabion 12 of the Limitation 
Авф and sontends that the time from the 
4th of November 1916, when an applisation 
was made for a certified вору of the ваге», 
upto the 13th of Jaly 1917, when this sopy 
was actually farnished, should be deduotod 
under that section as time requisite for 
obtainiug a вӧру of the desres. Mr, Вар. 
chand, on the other hand, o»ntends that in any 
oase the time allowed under this head 
should be only from the 4th of November 
1916 upto the 6th June 1917, when the 
decree was ordered to be prepared, and the 
time between the 10th of July, when ex. 
penses were deposited forthe вору, and the 
13th of July, when it was delivered. 1 think, 
however, that the appellants are entitled to 
exoluds the whole time from the date on 
whieh they applied for a вору of the desrea 
upto the date on whioh the deeree was 
signed, This is in assordance with the ru. 
linga of this Oourtin L hhiomal v. Joomromal 
(5), Manager, Incumbered ^ Estates in 
Sindh v. Gangaram Bachomal (6), Khudadad 


(3) 4Ind, Cas, 829; 34 B. 182; 11 Bom. L, R 
1828. ' 
(4) 17 Ind. Саз, 687; 37 B. 60; 14 Bom. І, R 
916. 
(5) 18. L. В. 71. 
(6) 19 Ind. Cas. 671; 6 S, І, В, 244, 
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у, Morio Khan (7), I think in а sase of 
this kind, where there was an omission of 
the Court, a liberal interpretation should be 
.given to the words "time requisite for obtain- 
ing а оору of the dearee," and that there is 


no substantial reason for exolading any part 


of the time between the applisation for a 
сору and the preparation of the  dearee. 
Thia oovers.a period of 248 days and, in 
addition, the appellants are entitled to at 
least four days from the 10th July 1917, 
when the deposit was made, to the 13th 
July, when the вору of the desree was 
completed. They are also entitled to at least 
six days as time requisite for obtaining a 
сору of the judgment under section 12, 
namely, from the 12th September 1916, 
when the deposit was made, to the 18th 
of September, when the дору was astually 
eompleted. An estimate of the expenses 
had to bs made. before the amount required 
aa deposit sould be paid, and this sould 
not be done till the deoree had been prepared, 
so tbe time from 10th July to 13th July 1917 
is elearly permissible, This gives a total 
period of 258 days to be exeluded under 
xeotion 12, The total period elapsing bet- 
ween the 4th August 
ment was delivered, and the filing of the 
appeal in July 1917, ineluding the day on 
whieh judgment was delivered and the day 
on which the appeal waa filed, is 346 daye. 
Dedueting 258 there is a balanse of 88, 
whieh is within the period of 90 days allowed 
Ícr an appeal. р 

Aasordingly, in my opinion, the appeal 
is in time, and should be set down for hear- 
ing on its merits, 


Raymonp, А, J. О.--1 sonour, Order XX, 
rule 16, provides that in any suit where 
it ia nesessary, in order to ascertain the 
amount of money due to or fromany party, 
that an a&seount should be taken, the Court 
shall, hefore passing its final deoree, pass 
a preliminary desree directing cuch asecunts 
іо be taken, Inthe present suit the plaint- 
iffs-respcndentr, who ected as commission 
agents for the deferdanta-appellante, alleged 


that on tbe acsount between the parties there 


wasaenmof Rs. 7,250 due totbem, The 
latter joined issue on this point, and the 
learned Judge by his jndgment remitted the 


(7) 34 Ind. Cas. 867; 9 8. 1, В, 198 
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9136 to the Commissioner to tika the aceounts 
The copy of the рге. 
liminary deoree, 6184 in this appeal, also shows 
that the Court ordered [ssuos Nos. 7 and 9 to 
be referred to the Oourt Oommissigner to 
take acsounts betwaen the parties on the lines 
indisated in the judgment. There war, theres 
fore,a preliminary dearea passed by the 
lower Court diresting &3o»unts to be taken 
within the meaning of Ocder XX, rule 16. 
I do not agree with Mr. Rupshand that the 
applioability of this rula ia restristed to suits 
for an a&ssount and does not comprise suite 
оп an &eoount, Sash a reading is against its 
plain wording, as it embraces all s3383 where 
the Court finds it позаззагу that an asoount 
should be taken in order to assertain what 
їз dus by one party to the other, After 
giving its finding on tha ojher issus іп the 
ease, the lower Cour: found it пезәззагу to 
direst the Commissioner to take the adsounts 
iu the sase bafore it could pzss a баа! deares, 
aud 15; desras at this staga, therefore, was 
morely preliminary, аз said in Uldh rim v. 
Secretary of Stite (2). Preliminary deereea 
ara passed wheo, afterthe desision of the 
suit, the Court has to stay its hands іп order 
to work out the conssquenses on whish the 
somplete disposal of the suit depends І 
have no doubt that the learned Judge in 
this ваза intended to, and did pass a prelimi- 
nary desreo and gave the appellants a бору 
of it on their applisation, though apparently 
due to some misunderstanding the preliminary 
deeree in the case was not prepared till son- 
siderable time after the judgment, 


PATNA HIGH COURT. 
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or 191, 

Jane 10, 1921, 

Present : —Mr. Justice Das and 
Mr. Justice Adami, 

|: Musimmat НІВА BIBI-—APPRLDANT 
Tersus 
B.bu RAMDHAN LAL AND OTHERS AND 
Babu ANANT PRASAD anp OTRERS— 
RESPONDEAT, 
Transfer of Property Act (IV of 1882), s. 69— 
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Mortgage-deed—Ewecution, admission of, effect of —Par- 
dahnashin lady—-Plea of want of independent legal 
advice. 


Where in a suit upon a mortgage-deed the 
defendant admits execution of the document, such 
admission renders it unnecessary for the plaintiff 
to prove that the document was executed and 
attested in the manner required by section 69 of the 
Transfer of Property Act [р 548, col, 1.] 

The legal protection which the law gives to apardah. 
nashin lady in the matter of exeoution of a document 
cannot be transmuted into a legal disability. It is 
a question of fact in each case whether the obtaining 
of independent advice would really have made any 
difference to the executant. If upon a review of 
the facts, which include the nature of the thing done 
and the training and habit of mind of the grantor 
as well as the approximate circumstances affecting 
the execution, the conclusion is reached that the 
obtaining of independent advice would not really have 
made any difference in the result, the deed ought 
to stand, [p. 548, col. 1.] 

In a suit brought to enforce а mortgage-bond 
executed by a pardahnashin lady it was contended 
that in entering into the transaction she did not 
receive any independent legal advice, and, there- 
fore, the bond could not be enforced against her. 
It was established, however, that the document wus 
read and explained to her, and that she had taken 
part in other transactions which were binding on 

er: 

Held, that the absence of independen5 legal advice 
did not render the bond unenforcible against her, [p. 
544, col. 1.] 


Appeal from a desision of the Distriat 
Judge, Gaya. 

Messrs. Sultan Ahmad, P, К. Sen and 8. 
Dayal, for the Appellant. . 

Messrs. Manuk, Gangadhar Das, Siv 
Nandan Rat, Sant Frasadand S, M. Mullick, 
g the Respondenta. 


JUDGMENT. 

Das, J.— This was an astion by the plaint- 
iffs-reapondents to enforse a mortgage-bond 
exeouted in their favour by defendant No. 
1, the appellant before us, and by the other 
defendants who are respondents before us, 
The learned Distrist Judge has granted a 
deoree for the full amount olaimed as against 
defendant No. 1, but be has dismissed the 
suit as against the defendants other than 
defendant No. 1. 

The mortgage bond was exeouted by defend- 
ant No. ), by her adult son defendant No, 2, 
by her minor sons defendants Nos, 3 to 5, 
by the minor son of defendant No. 2 and 
by defendant No. 7, the husband of defendant 
No. 1. This mortgage-bond was exesnted 
on the 17th August 1905 as а soourity for 
an advance of Rs, 29,000 made by the plaint» 
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iffs to the defendants. It appears, however, 
that Rs. 4,700 was subsequently returned by 
the defendants to the plaintiffs, so that the 
principal aum elaimed in this sestion is 
Re. 24,300, It is the common oase that the 
properties whioh were secured by the mort- 
gage-bond of the 17% August 1505 belong 
to the defendant No. 1, who bas an interest 
in these prceperties under the Will of one 
Madan Mohan Lal, This Madan Moban Lal, 
to whom the properties originally belonged, 
died ecometime in 1569, leaving a Will, dated 
the 21st Deesmber 1881, whereby he appoint- 
ed defandani No, 7 aa fhe exeeutor of the 
Will. He devised the properties to one 
Ratan Bibi, the mother of lefendant No. 1, 
for ker life and upon her death to defendant 
No. 1 for her life and after her death to her 
descendants, Ratan Bibi died on the l4th 
Ostober 1903, and it is undisputed that at 
the time when the mortgage-hond was exe. 
cuted defendant No. 1 was entitled to these 
propertica for ber lifetime. 

On behalf of the appellants two questions 
have been argued before us: first, that tha, 
meorigegesbond was not attested in the man- 
ner required by section 59 of the Transfer of 
Property Act and secondly, that the mortgage- 
bond cannot be enforeed as against defend- 
ant Мо, 1, inasmugh as she is a pardanashin 
lady and was entirely under the inflnenee of 
her husband, defendant No. 7, and inasmnoh 
as the learned Distriot Judge bas found that 
in entering into the transaction she did not 
reseive any independent advice and that her 
husband, defendant No. 7, mismanaged the 
estate avd that one of the objects of the 
transaction was to exonerate defendant No. 7 
from the effeots of his mismanagement. 

I will first consider the question whether 
the mortgage bond was validly attested. 
Section 59 of the Transfer of Property Act 
lays down that where the prineipal money. 
seoured із one hundred rupees or upwards, 
а mortgage oan be effected only by a regis- 
tered instrument signed by the mortgagor 
and attested by at least two witnesses. It 
has been laid down by the Judicial Commit. 
tee that attestation of a mortgage-deed within 
the meaning of seotion 59 of the Transfer of 
Property Aot must be made by the witnesses 
signing their names after seeing the actual 
exesulion of the deed and that mere asknow- 
ledgment of her signature by the exeoutant 
is not guffioient, As has been said on very 
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high authority, “attest”? means that the 
person shall be present and see what passes 
and shall, when required, bear witness to the 
fasts. The Lord Chansellor summed up the 
eonelusion at whieh he arrivad in these 
words: ‘The party who sees the Will exe- 
ented is in fact a witnoss to it ; if he aubseribes 
as a witness he is then an attesting witness.” 
Burdett v, Spilebury (1). 

How then does the present case stand on 
facte? The dosument itself does not show 
that it was attested in the manner required 
by section 59 of the Transfer of Property 
Act. There are indeed numerous persons who 
have subseribed their names as witnesses, but 
each and every one of them has subseribsd 
his n3me as a witness on the admission of 
due exesution by theexesutants. Mr. Manuk 
on behalf of the plaintiffs-respondents sug- 
gests that the form as used by the witnesses 
ia admittedly inaorreot, basause they undonbt- 
ediy saw the execution ot the document by 
at least the male exeeutants of the same. 
That may be so, but so faras tho form is 
couserned, it certainly does not satisfy the 
requirements of sestion 59 of the "Transfer 
of Property Act. 

When we some to the astual evidense of 
these witnesses, the case stands on no better 
footing. The plaintiffs have examined five 
witnesses on this point, and they all say that 
they signed the document as witnesses on the 
admission of one of the male exesutants. 
This is wholly insufficient, and if there was 
nothing else in the ease, І would be compelled 
to dismiss it, 

But it was urged that it was wholly un. 
necessary for the plaintiffs to prove the 
exeoution of the dosament, as defendant No. 1 
in her evidense has admitted execution 
of it, There oan be no doubt that defendant 
No, 1 in her evidenee admitted having exe- 
outed the dosument, and the question whieh 
we have to consider is this: Does this ad- 
mission render valid that whioh saosording 
tothe desisions of the Judisial Oommittes is 
invalid? Ssetion 70 of the Evidense Act 
provides as follows:—''The admission of a 
party toan attested dosument of its exesution 
by himself shall be sufficient proof of ita 
exeoution as against him, though it be a 
dosument required by law to be attested.” It 
has been held that provided the admission is 


(1) (1848) 10 01, & Fin, 840; 69 R, В, 105; 8 E, В, 772, 
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made during the course of the trial, it will 
dispense with the neosssity of salling the 
attesting witnesses and of proving due өхвоп- 
tion of the dosument, The learned authors 
of Woodroffe on Evidenee say as follows: 
“ Attestation is only а form of solemn proof 
required in oertain sontested oases by spesial 
legislative enactments and 16 is diffieult to 
understand why witnesses should be ealled to 
prove a dosument egeinsi a party who 
formally admits that itis a valid doaument 
as against him.” This view has baen во: 
cepted in a series of oases. In the ease of 
Sat‘sh Ohandra Mitra v. Jogendra Nath (2) 
it was held that the effest of section 70 is 
that the proof by ealling attesting witnesses 
is dispeneed with when the party executant 
admits exeantion of the dosument, In the 
oasa of Nibaran Ohandra Sen v, Nagendra 
Ohandra Sen (Bam Ohandra Sen) (3) 
it was held that admission of exe- 
sution of an attested dosument by the 
exesutant or by а person representing his 
interests is sufficient proof of its exeeution 
against fhe person making such admission. 
These eases were followed in this Court in the 
ease of Nageshwar Prashad v. Bachu Singh (4). 

If the matter were res integra, I should 
doubt whether the sdmiesion of а party 
ean render valid that which is invalid. The 
question is—isthe rule enunsiated im seo- 
tion 59 of the Transfer of Property: Aet 
a rule of law affesting the validity of the 
mortgage or is it a rule of evidenee aífeot- 
ing the proof of the doeument? If it ba 
a rule of evidenae, the question beaomes one 
of proof and the admission of a party would 
be in the oiroumstances quite sufficient, 
But if it be a rule of law, then it is diffisult 
to understand how the admission of a party 
helps the solution of the problem. My own 
view is that seotion 70 of the Evidensa 
Ast operates only where the mortgagee has 
not given any evidenee atall of due өхө- 
eution of the dooument by the mortgagor, 
but relies on the admission by the mort- 
gagor. If, for instanse, the mortgagor admite 
the exeeution of the doonment in the written 
statement, it is wholly unnesessary for the 
mortgagee to adduse any evidense as to 
the exesution of the doenment, But the 


(2)'84 Ind. Cas. 862; 20 C. W. №. 1044; 240. L.J. 
176, 44 C. 345. 

(8) 44 Ind, Cas, 984; 22 О, W. N. 444, 

(4) 53 Ind, Qas, 79; 4 P. L, J, 611, 
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matter would stand on an entirely different 
footing if the mortgagee produces his evi- 
dense of exesution and thet  evidenee 
establishes that the dosument was not 
attested in the manner required by see: 
tion 59 of the Transfer of Property Act. I 
am, however, bound by the desisions of the 
Osloutta High Court and of this Court. In 
assordanse with those desisions 1 must hold 
that the admission of the defendant renders 
it unnecessary for the plaintiffs to prove that 
the doeument was exeouted and attested in 
the manner required by seotion 59 of the 
Transfer of Property Act. 

I now oome to the next question argued 
on behalf of the appellant, The learned 
Distrie& Judge has found that the appellant 
did not receive any independent advise in 
the matter. He has alse found that by this 
dosument her husband, defendant No. 7, is 
exonerated from the effeots of his mis- 
management and that this bond bas thrown 
the burden of the debts on the estate itself. 
It has been held by the Judiaial Committee 
in the case of Kali Baksh Singh v. Ram 
Gopal Singh (5) that inability to prove that 
the lady had independent advice ia not of 
itself fatal to the validity of the deed. 
Lord Shaw in the course of his judgment 
put the whole law on the subjeot in this 
form—"The legal protestion whioh the 
law gives to a pardanashin lady cannot 
be transmuted into & legal disability", 

As I understand the law, itis a qnestion 
of fastin eaeh onse whether the obtaining 
of independent advise would really have 
made any difference to the exeautant. If 
upon a review of the fasts, whieh inelude the 
nature of the thing done andthe training 
and habit of mind of the grantor, as well as 
the proximate sirsumstanses affesting the oxe. 
eution, the sonelusion is reashed that the 
obtaining of independent advise would not 
really have made ару difference in the result, 
the deed ought to stand. 

In order then to test the validity of the 
argument we have to enquire into the 
nature of the transaction, As 1 have said, 
there was an advanse of Hs, 24,300 made 
on this doeument, Now, as the document 


(5) 21 Ind. Cas, 985; 18 О, W, М. 282; 16 0. С. 
378; (1914) М. W, N. 112; 12. A, L, J. 115; 16 M. L. 
T. 180; 19 C. i. J. 172; 10. L.J. 67; 20 М, L.J, 
121; 16 Bom. І. В. 147; 86 A. 81; 41 L А, 28 
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says, this mortgage-debt was inourred in 
order to enable the mortgagors to pay off 
eertain debts apparently binding on the 
mortgagors, I will take these antesedent 
debts one by one, in order to see what the 
independent advies would have been had 
the defendant No, 1 taken sush independent 
adviae, 

.The rst is an item of Rs.5,119.3 due 
to one Mathura Prasad on а doeree, It 
appears that Mathura obtained а mortgage- 
desree against the present defendants оп 
the foot of a mortgage exeanted by Baij- 
nath Prosad as exeoutor under the Will of 
Madan Mohon Lal. The present appellant 
contested that suit on the ground that her 
husband had no authority to mortgage the 
properties. But the learned Subordinate 
Judge who heard that suit deoereed the 
elaim of Mathura Prosad ав against all the 
defendants. The money advanced by the 
plaintiffs was paid to Mathura Prosad on 
the date when the property was pnt up for 
sale in execution of tbe deoree obtained by 
Mathura. There is little doubt that this 
decrees was binding upon the appellant and 
that noone sould have advised her not to 
pay off this deoretal amount, The next 
item is anitem of Rs. 3,386 due to Sri 
Kallar Sukul on the foot of & mortgage- 
deeree obtained by Sri Kallar Sukul against 
the present defendants on the l4th Feb- 
ruary 1905. It was impossible for the 
appellant to resist this desree. The next 
item is one of Rs, 4,684 paid to discharge 
the olaim of Upendra Nath Sarkar against 
the present defendants. Upendra Nath 
Sarkar obtained a mortgage-deoree against 
the defendants and in exeoution of the 
mortgage-deeree put up the properties mort. 
gaged for sale. Tho next item is one of 
Hs, 3,514 due to Ambika Prasad оп a 
mortgage exeouted by the present defendants 
in his favour on the 8th Desember 1905, 
It appears from the reoitals in the morts 
gage-bond that the money was borrowed 
from Ambika Prasad in order to save eertain 
properties from sale in exeeution of deorees 
obtained against the defendants. 16 is im. 
possible to say that this mortgage-bond waa 
not binding upon defendant No. 1. The 
next item is one of Rs, 9,912 due on the 
foot of a mortgage exesuted by the present 
defendants in favour of Amrit Singh on the 
Ist August 1904, The recitals in (һу 
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mortgage-bond show ihat there were eon. 
siderable litigations between defendant No, 1 
and her mother Musammat Ratan Bibi and 
that it was further necessary for the defend. 
ants to institute & euib in order to avoid а 
thika paita granted by Ratan Bibi in favour 
of one Lasbman Singh. Iam unable to say 
that this bord was nct binding on defendant 
No. 1. ; 

It is unnecessary to deal with tke other 
items, heoanse these oover the amount 
actually advanced by the plaintiffs to the 
defendante, It has, in my opinion, been 
established that the doeument was read and 
explained to the lady, As the lady tcok part 
in allthe previous transactions whieh were 
binding on her, 16 is impossible to say that 
any one whose advice she may have sought 
would have advised her not to exesute this 
mortgage bond. І аш of opinion, therefore, 
that the absense of independent legal advice 
does not render the mortgage-bond un. 
enforseable as against defendant No. l. I 
must, therefore, dismiss this appeal with 
sosta. 

There is a srossobjestion on behalf of 
the plaintifis-respondents. They urge that 
the suit should have been deoresd as 
against all the defendants, and not merely 
as against defendant No, 1. This contention 
is, in my opinion, entitled to prevail. We 
are not inthe action sonserned with tha 
question of the construction of the Will under 
whioh the defendant No. 1 takes a life. 
estate. This isa mortgage astion and the 
plaintiffs are entitled to a mortgage-deereea 
against the executants of the mortgage. It 
is entirely foreign to the esope of the suit to 
coneider what is the exact interest possessed 
by esoh of the defendants. I would allow 
this oross objestion. The result is that the 
plaintiffs will be entitled to a mortgage- 
desree as egainst sll the defendants. Period 
of redemption six months from the date of 
this judgment. 

Apa}, J.—I agree. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civic Revision No, 164 or 1919. 
February 18, 1921, 
Present :— Mr. Justiae Tudhall, 
Lala NIHAL OHAND AND OTHERS 
— ÁPPLIOANTS 
versus 


KANHAI anp oraers—Qpposite PARTIES, 

U. P. Land Revenue Act (III of 1901), в, 288 (m)— 
Claim arising out of recovery of money Tealisable as 
revenue—Oivil Court, jurisdiction of —Agriculturists’ 
Loans Act (XII of 1884), s. 6. ° 


A claim arising out of the collection of & sum of 
money which is, under section 6 of the Agrioulturists’ 
Loans Act, realisable as revenue, is excepted from 
the cognisance of a Civil Court by section 233 (m) 
of the U. P. Land Revenue Act. 


Oivil revision from an order cf the 
Additional Judge, Mainpuri, dated the 
lth July 1919, 

Dr. 8, №, Sen, for the Applicants. 

Mr. L. M. Banerji, for the 
Parties. - 

JUDGMENT. —-The order of the Court 
below ів elearly eorrest, The olaim is one 
arising cut of the sollestion of a sum of 
money whish is under section 5 of the Agri- 
sulturista’ Loans Aot of 1884, realisable as 
revenue. It arises out of& resovery of money 
due under that Aot, section 5 of whieh says :— 

Every loan made in  aesordance with 
Bush rules, all interest shargeable thereon, 
and sosts incurred in making or resovering 
the same sgall be resoverable...... as if they 
were arrears of land revenue or costs 
ineurred in recovering the same.”  Sestion 
238 (m) clearly debars the inatitution of any 
suit or other proseeding in a Civil Court 
with respost to any claim arising out of 
solleetion of any sum whioh is realisable as 
revenue. 

There is no foree in the application, 
therefore, dismissed with oosta. 

Application dismissed, 


Opposite 


It is, 
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BOMBAY HIGH COURT. 

OoxrPiRMATION Oase No. 5 or 1920 (w.ta 
Oximinat ÁPPEAL No. 110 or 1920). 
July 5, 1920. 
Present i —Mr. Justice Shah and 
Mr. Justice Crump. 
GANGARAM HARI PARIT ano oranes— 
Acoosen — ÀPPELLANTS 
н versus 


IMPERATOR BesroxpEur. 
Evidence Act (I of 1872), 98.8, 9, 15, 64— Trial 


-for murder of particular person. — Evidence to show 
, that accused had committed two previous 


murders, 
whether relevant and admissible — Motive — Preparation 


| —Hidence of bad character, relevancy of —'Two persons 


attacked, one killed—Death, whether intentional or 


: accidental — Murder—Intention-- Confession, retracted, 


trial of 


value of--Motive, what is—Inquiry while 


, another offence going on, propriety of—Oonspiracy, proof 


of, dissociation from—Evidence—Two rival stories of 


' commission of crime—Falsehood of one story, whether 
! proves truth of other. 


In a trial for the murder of a particular per- 
, Bon— 

(1) 16 is nob open to the prosecution to adduce 
evidence to show that on two previous occasions 
the accused under trial had committed murders 
themalves but had falsely charged and got convicted 
some other persons as murderers, Such evidence is 
` irrelevant, because the fact that the previous murders 
had been committed by the accused does not con- 
.Slitute, under section 8 of the Evidence Aot, a 
motive or preparation for the subsequent murder; 
‚ Lp. 656, col. 2] 

(2) the сазе against the ‘accused under trial 
should be determined on the evidence which is 
relevant and admissible under the Evidence Act, 
and not on the strength of evidence which the 
Court may consider necessary, in the interests of 
‚ justice, to record and appreciate with réference to 
“two entirely different murders committed by tlie 
accused ; [р. 656, col. 1.] 


(3) the evidence to the effect that the accused 
-under trial’ had committed two previous murders 
and falsely charged and implicated innocent persons 
as murderers, amounts in substance to evidence of 
bad character. Its net result is to create the im- 
pression on the mind of the Court that the accused 
are men of bad character and are in the habit of 
committing murders and that, therefore, they must 
have committed the murder for which they are 
` being tried. But sucha line of proof is excluded 
by the Evidence Act and should not be allowed, 
(s. 557, col, 1.] 


Where several persons attack two men, G. and 
D. but kill only D. whether their object was to 
got at G. more than at D, or whether they went 
at D. mistaking him for G.,they shall be taken 
to have intended to kill D, ‘and there can be no 
a of the death of D. being accidental. [ p. 556, 
col, 2 

Per Shah, J.—A retracted confession carries much 
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less weight thana confession which has been 
adhered to, [р. 565, col, 2.] 

Per Crump, J —Where two rival stories as to the 
commission of a crime are mutually exclusive, any- 
thing which tends to show that one is false, must 
necessarily go to prove that the other is true. [p. 
570, col. 2; p. 571, col. 1.] 

A motive is that which moves в man to do a 
particular act. It is that which is in his mind 
which moves-him to act,and whether the belief 
which produces that state of mind is true or false, 
the motive remains the same and the truth or 
falsity of the belief is not really in question, [p. 571, 
col, 1.1 

A confession is after all an evidence in so far 
as it bears upon the orime into which the Court 
is at the time inquiring and circumstances cor- 
roborating the confessions upon material points are 
Гр. 571, col. 2.] 

A desire to correct a miscarriage of justice is no 
reason for making an inquiry while the trial of 
another offence is going on, unless that inquiry is 
on matters directly connected with the crime actual- 
ly under trial (p. 571, col. 2.] 

Unless there is something in the evidence which 
conflicts with a confession, there is no reason why 
that confession should not be acted upon even though 
it is retracted at a later stage of the trial. [p. 574, 
col. 1.] 

1f after the commission of a crime a person, whose 
name is mentioned asa partivipator in the crime, 
absconds, his conduct shows that he is indeed 
concerned in the crime. Therefore, anything 
which tends to explain his conduct and furnishes a 
motive other thana guilty conscience, is relevant 
under section 9 of the Evidence Act. [p. 57], 
col. 1.] 

Criminal confirmation sasa and appeal from 
eonvistions and sentenees passed by the Seos- 


sions Judge, Satara. 

Mr, I, N. Mehta, (with him Mr. A. А, 
Khan), for the Asoused, 

Mr. 8, 8, Patkar, Government Шагда for 
the Crown, 

JUDGMENT, 

Sau, J.—This is really an extraordinary 
oase. The record of the case is exceptionally 
heavy. Inthe lower Court there had been 
72 hearings, nearly 200 doouments were put 
in and more than 150 witnesses- examined, 
In this Court the hearing of the ease has 
taken nearly 8 days. The main story for 
the proséeution is very unusual But the 
most extraordinary feature of the story, 
for which 16 would be difficult to find a 


. parallel, is that the prosesution now seek to 


establish that on two previous ossasions ір 
two murder oases false stories were put for- 


.ward, tbat in one of them really innosent 


persons were aonvicted, and that it is 
neeessary in the interests of jnatiae tn revise 
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the eonelusions reaehed by this Court in the 
esso in whieh 5 out of 6. accused were 
ultimately aonvieted. 

The sharges against the eleven sesused 
persons in this ease relate to the murder of 
one Dadu Parit, All the scoused were 
sharged with having conspired to bring 
about the murder of this Dadu under seetion 
120B of the Indian Penal Code. Asoused 
Мов, 2, 8, 9 and 10 were further oharged 
‘with the murder of Dadu under seotion 802, 
and aseused Nos. 1 and 7 were oharged with 
being present at the murder under "sections 
302 ‘and 114 of the Indian Penal Code. A 
sharge under seation 118, Indian Penal Code, 
was added against aseused Nos. 8 and 6 at 
the olose of the trial. The assused were 
triéd by the learned Sessions Judge of Satara 
‘with the aid of Assessors, Ona of the 
Assessors found all the aharges proved against 
all the aseused; the other Assessor agreed 
with regard to all the asoused except aacused 
Nos, 3 and 6, with regard to whom he was 
of opinion that tbey were guilty under 
sestion 118, and not under section 120B, 
Indian Penal Code. The learned Sessions 
Judge came to the conelusion that all the 
sharges against all the seoused except 
nesused Nos. 3 and 6 were made ont; and as 
‘to acsused Nos, 8 and 6 he was of opinion that 
they were guilty under seetion 115 of the 
Indian Penal Code. He passed separate 
sentences against the other asaused who were 
eharged with more offenaes than one, In the 
result aseused Nos, 2, 4, 5 and 7 were 
Sentensed to transportation for life and 
aseused Мов. 1, 8, 9,°10 and 11 were 
senteneed to death subjeet to eonfirmation by 
this Court, We have to sonsider the ease in 
eonnestion with the  sonfirmation of the 
death sentenees and the appeal preferred by 
all the aecused except assused Nos, 3 and б. 
Aseused Nos. 3 and 6 were sentensed to 
short terms of imprisonment, and they have 
not appealed to this Onurt. 

We have heard arguments on both sides, 
At the outset I desire to aeknowledge the 
assistanee whieh this Court has reeeived in 
the consideration of this oase from the judg- 
ment of the lower Court, whioh throughout 
bears the impress of саге, clearness and 
patienee inthe presentation of the case. I 
also desire to acknowledge the assistance 
which we have reseived from the arguments 
urged on both sides, partioularly on behalf of 
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the appellants. It is a matter of aatisfaction 
to find that all that sould be urged on behalf 
of the appellants and on behalf of the 
Crown has been put before the Court, 
and that in dealing with sush a huga record 
we have been assisted with full arguments on 
both sides. 

І shall first state the essential part of 
the story for the proseoution, That 
story is that on the morning of 30th of 
Angust 1918 (Friday) at the house of 
Shripati, acssused No. 11, in the village of 
Shigaon all the asoused, the two approvers, 
Mahadu and Nana, and the two Mangs, Santu 
and Yesu, met, There were also present Bala 
Ashte and Rama Satu. . There Gangaram, 
acoused No. 1, suggested that in order to run 
in their enemies they should arrange to kill 
his brother Dadu and that he was quite 
willing to help them in that task. The 
objeet of the murder was partly personal to 
Gangaram and partly sommon to the 
conspirators, The sonspirasy in the main is 
said to have been formed with a view to 
implioate some of the enemies of some of the 
aosused оп a false charge of murder. In the 
morning the idea suggested by Gangaram is 
said to have been.generally aesepted, and the 
detaila were left to be settled in the evening, 
Before they met in the evening, it is said 
that Shripati in company. with-some of the 
asoused went to persuade Dadu to assompany 
Gangaram to the Sangli Bazar on the 
following day. The idea was to murder Dadu 
when Gangaram and his brother would 
return from the Sangli Bazar, where they 
were expected to go on Saturday and to pass 
by the Samdoli Nalla on their way baok in 
the early morning of the Ist September 
(Sunday). It is said further that after 
Shripati persuaded Dadu to asecompany 
Gangaram, practisally the whole party again 
metat the house of Shripati at night and 
settled the details. Santu Bagdi was present 
then, and aceused No, 7 was not present, In 
pursuance of this sonspirasy, it is said 
that sesused Gangaram with his brother 
Dadu, the approver Mahadu and the two 
Mangs left Shigaon for Sangli, The oasasion 
for this visit was said to be that Dadu had 
lost а bullook а short time before this and 
was in need of one bullosek, He was not 
prepared to pay the price whioh Gangaram 
asked for one of his bullosks, whieh he had for 
sale, The idea was apparently to have it 
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ascertained in the Sangli market whether 
Dadu aould make a more profitable bargain 
or whether the price whish Gaugsram asked 
for his bullosok was fair. Aeeused No. 7, 
who is said to have been present in the 
morning meeting at the house of Shripati, 
was not present in the evening, He 
said that he had to go to Arjunwadi and 
that he would meet the party at Sangli. 
Aosordingly sooused No, 7 is said tb have 
left — Shigaon on Friday and joined 
Gangarm and Dadu and their other 
companions at Sangli on Saturday in the 
afternoon. The party, sonsisting of the two 
brothers, the two Mangs, the approver 
Mahadu and авепвей No. 7, left Sangli in 
the evening and after orossing the’ river 
stayed at Sangalwadi for the night, All 
of these persons except assused No. 7 
stayed in the house of one Usman and 
assused No. 7 wert to a relation of Lis. 
Karly in the morning all of them left 
Sangalwadi for Shigaon and sometime 
between 4 and © А м. they reached the 
Samdoli Nalle, whioh is nearly half way 
between Sangalwadi and  Samdoli. In 
pursuance of the scheme whieh was formed, 
assused Nos, 2, 8, 9 and 10 and the 
approver Nana are said to have left Shigaon 
in the evening of Saturday, the 3186 of 
August, for the Samdoli Nalla: and to have 
waited in the Nalla for the party to reach 
from Sangalwadi on their way to Shigaon. 
As soon as the party reached there, in 
accordance with the scheme, tha aeeused 
Nos, 2,8, 9 and 10 attaoked Dadu and 
: killed him on the spot. Some slight injuries 
were also eaused to Gangaram, in order to 
make 16 appear, 16 is said, that Gangaram 
was the objeot of the attask and that 
the brother of Gangaram was murdered on 
account of enmity with Gangaram or on 
aesount of being mistaken for Gangaram 
by the assailants. While this attask on 
Dadu was going on, aesused No. 1 ів said 
to have kepta wateh on the Sangalwadi 
side of the Nalla to keep away those who 
might pass by the Nalla on their way 
bask from Sangalwadi to Shigaon or to 
any other place on that side. It is said 
that two witnesses, named Ganu and Rau, 
arrived there and aeensed Мов, 1, 8, 9 
asked them to turn bask and that they 
turned bask in fear and went to their 
respective places, Shigaon and Bahadale, 
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авговв the fields. The авопвей Nos, 2, 8,9 
and 10 and theapprover Nana, who formed 
the party whieh had left Shigaon for the 
murder of Dadu, at onee hastened bask to 
Shigaon. Aoonsed No, l and the two 
Mangs remained in the Nalla and Mahadu 
went to Samdoli to -give information to 
.the Patil. 

This is the story for the prosesution in its 
essentials, The oase for the Orown is that 
Dadu was murdered by some of the aesused 
in pursuance of the conspiracy whioh waa 
formed among all the aesused. In order to: 
explain, however, how these aesused same to 
entertain the desire to murder a brother of 
one of their own party, it is said that asoused 
Nos. 1 and 7 to 11 really-were old associates 
and in order to explain the old association, 
the prosecution rely upon certain broad events 
prior to January 1918, dating so far back aa 
1912. I shall state these events briefly, even 
though all the evidence relating to these 
insidents may have at the bast a remote 
bearing upon the sase in order to explain the 
prosecution story. tia said that in 1912 
Besurity proseedings under Chapter VIII of 
the Code of Criminal Prosedure were initiat- 
ed against Shripati, the present seaused 
No, 11, Yesu, the present aesused No. 7, 
Gulmya,an important witness in the oase, 
Santu Bagdi, also an important witness in 
the oase, Santu's brother Vithu and Doyanu 
Naga. Those proceedings terminated on the 
28th of February 1912 in an order against 
all these persons requiring them to furnish 
seourity. In these proseedings among other 
persons Dhondi Murari, Nana Gundi, Dnyanu 
Hari, Qanu Heri, Sakharam Daulat and 
Gangaram Parit gave evidence against 
Shripati and his aasoaiates. The present 
acansed Nos. 9 and 10, Dadu Govinda and 
Balu Desai, gave evidence on behalf of the 
defenae in those prosesdings. Soon after this, 
there wasa ease relating to the theft of 
grass. The prossedings in this бане wera 
initiated at the instanoe of Ganu Hari, and 
in that case the aesnsed were Shripati and 
Yesu. They were found guilty and 
Bentensed to рву substantial fines on tha 
30th of April 1912. In reapeot of thia 
very theft proceedings were intended to ba 
taken against one Sakharam Govind, who isa 
distant relation of Shrip&ii; but as he waa 
not found at the time, they sould’ not Ба 
instituted against him. Ultimately Sakharam 
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Govind was sharged with theft and was 
diseharged on the 9th of February 1914. It is 
part of the proseeution ense that there were 
differenaes between Shripati and Yesa on the 
one hand and Sakharam Govind on Ње other 
as to:the share to be paid by, Sakharam in 
ihe,fines.whieh Shripati and Yesu had to pay 
under the sentense passed against them in 
April 1912. 
The next insident relates to the murder of 
a young daughter of Santu Bagdi. Appa- 
rently, aesording to the ease then put for- 
ward, there was a Maramari between Santu 
Bagdi and bis brother Vitbu and some of the 
aooused who were sharged in that sase; and 
in the sourse of that Maramari, the daughter 
of Santv, who was being taken by Vithu, was 
said to have reeeived injuries of sush a 
ebaraster ав would make the offense culpable 
homicide not amounting te murder. It may be 
mentioned that this insident of the Maramari 
is said to have taken plaoe soon after some 
sesurity proaeedings were apparently initiated 
against Sentu. The result was that five 
persons were charged and tried in eonneation 
with the injuries reeeived by the girl, who 
died'as a result of those injuries. Those 
five persons were Nana Gundi, Sakbaram 
Daulat, Dondi Murari, Hari Bande and 
Gangaram, the present aseused No.1, The 
ease, however, was not -established against 
these sceused and in the result they were 
acquitted,- though. it was observed by the 
. Trial Judge that in faot there was в Maramari 
. between the two partier, as alleged by the 
prosecution and: that-the injuries to the girl 
were caused by.some of the -aseraed in that 
ense, All these був: accused, it may-be noted, 
had given evidence against Shripati and his 
. assosiates in the ‘sesurify prosesdings. The 
present onse for the prosesution with regard 
to this incident: fs tbat.. the whole sase 
was falseand that in fact the girl was 
murdered by some of -the persons soneerned 
as witnesses on behalf of the prosecution in 
that oake, and that a false aharge wae laid 
against those aseused who were believed to 
‘be the enemies of Santu Bagdi and his other 
sompanions, 1 mention this only as a part 
of the proceoution story. It may be mention- 
ed here that though Gangaram, the present 
asoused No. 1, was one of the adoused then, 
-assording to the present prosecution ease he 
. had really been reconoiled soon after with 
Shripati, and that in fast he had besome his 
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assosinte, The desision in the Eagdi sase 
was on the 2nd of Marah 1915. 

The next event relates to Gangu's murder. 
On the night of the 16th of Ostober 1915, 
whish was the night preceding the Dasara 
day of that year, 16 is said that Shripati and 
his then sompanions attaeked one Vishnu 
Petkar in the procession whioh was passing 
that night by the house of Shripati. It is 
said that Shripati had a grudge against 
Visbnu Petkar in sonnestion with the roll 
call, whieh he bad to attend when Vishnu 
Petkar was in ohargs of the Polioe Patil’s 
work, Vishnu Petkar was assaulted; and 
it was then said that certain persone, whose 
names І shall presently mention, entered the 
house of Sbripati, two of whom aftaskel 
Shripati and the other four murdered Gango, 
the widowed sister of Shripati. The віх 
persons sharged with referenos to the murder 
of Gangu and the attask on Shripsti were 
Dhondi Murari, Sakharam Govind, Ganu 
Hari, Dnyanu Hari, Tatya Anna Desai and 
Babaji Bahiru. In the result these six persons 
were tried by the Sessions Judge of Satara and 
convisted of the offenses with which they were 
sharged, Dhondi Murari was sentenesd to 
rigorous imprisonment for seven years, Sakha- 
ram Govind was sentenoed to three years’ 
rigorous imprisonment and the other four were 
sentensed to transportation for life, Among 
the witnesses who were put forward in 
support of the then prosesution story, there 
were four persons who had turned round and 
refused to support the prosesution story at 
the trial, Those witnesses were Sakharam 
Garav, Abdal Chand, Ahmed Korbi and 
Doyanu Ramoshi. The only witness who 
supported the prosesution ease over and above 
Shripati was Gangaram, the present aqsused 
No. 1. The evidenee of Shripati and Ganga- 
ram was believed then, with the result which 


-І have already stated, The acoused appealed 


to this Oourt; and in the appeal Sakharam 
Govind was acguitied, bat the aonvietions 
and sentenses of the others were aonfirmed, 
The ease of Dhondi Murari and others was 
desided by the Sessions Judge on the 10th 
of January 1916 and the appsals were desid- 
ed on the 30th of Marah 1915, The present 
саве for the prosecution is that this ease was 
entirely false and that in faot Gangu was 
murdered by Shripati and bis assosiates, and 
that injuries on Shripati were deliberately 
inflisted to make it appear that be was the 
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objest of attaak and ia order to give a point 
to his evidense whish ha wanted to give at 
the trial against his enemies, The prosesd- 
ings with regard to the assault on Vishnu 
Petkar were taken up soon after, and on the 
5th of April 1916 six peraons, who were 
авзпвей in that базе, were sonvioted and 
sentensed to pay small fines. Those six 
persons were the present aasused Noa, 1 
and 7 to 11. It is part of the prosecution 
story that thereafter Shripati eontinned to 
trouble vishnu Petkar and the then Patil of 
the village, and it is olaimad for the proseou- 
tion that as а result of the troubles created 
by Shripati, Vishnu Petkar had aetaally to 
leave the village, { do not desire to refer 
to the minor incidents during the years 1916 
“and 1917, and there is none of any real 
importanse, Неге eloses the first part of 
the prosecution story аз to the early assosia- 
tion of some of the assused, These insidents 
are referred to for the purpo3e of showing 
the enmity between some of the praesent 
азапзей and some of those persons who were 
falsely sharged in the present oass in the first 
inatanse and also to show the asaoaiation of 
Shripati and some of the other aosused in 
this ease. 

The events whioh immediately préceled the 
formation of the conspiracy in question began 
in January 1918. [n that month there was а 
quarrel between Sakharam Garav on the one 
hand and Shripati and some of his associates 
on the other, It is said that this Sakharam 
Gurav had refused to give, evidenoe on 
behalf of the prosesation in the ease relating 
to Gangu's murder and that Shripati had 
a grudge against him on that aesount, About 
this time Sakharam Garay is said to have 
behaved improperly with a famale relation 
of one Dnyanu Koli and that Dnyanu Koli 
sought the protection of Shripati. As а 
result on the 2186 of January, when there 
was а fair at Bhendavde, some of tbe present 
assused, including &oaussd No, 11, beat 
Sakharam Garay, A few days after on the 
81st of January there was a fair in the 
adjoining village of Lietavde and there Sakha- 
ram Gurav, finding the present acaused No. 1 
alone, beat him, besause he had beaten him 
on the previous ossasion. This news is said 
to have been communieated at Shigaon to 
Shripati Bala, and while Sakharam Gurav 
and some of his eompanions and Gangaram 
were returning fo Shigaon from the faie, tiey 
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passed by the side of the hut of Galmya, This 
Gulmya is the sama man аз was ohargad 
along with Shripatiin the ssaurity proseedings 
in 1912; апа about this time he used 
to live in a hut near Shigaon on the way 
between these two: villages. Near his hut 
Gangaram tried to beat Sakharam 
Gorav, as a result of which Sakharam 
Сагат and his other sompanions beat Ganga- 
ram. Galmya did not belp Gangaram, and 
when Shripatiand his other companions same 
up еге and whea they tried to beat Sakha- 
ram Gurav, Gulmya astually interfered and 
protested Sakharam Gurav, ‘his inoident 
із said to have insensed Shripati against 
Galmya. I may pause here to mention that 
Gulmys was formerly an associate of Shripati, 
that he was & man of daring nature and 
that a&ssording to the present prosesution 
story he had helped in arresting an outlaw 
in the adjoining Kolhapnur territory, Shripati 
was aware of his atrength and his nature, 
and he was afraid in bis mind of the growing 
difference between him and Galmya. I may 
also mention that after the Bagdi murder 
case Santu Bagdi is said to have left 
Shigaon and gone to liva at  Akhalkop. 
Santu Bagdi apparently kept well with 
Shripati on the one hand and with Galmya 
on the other. 

The next incident, which isreliel upon 
by the proseention, is the quarrel between 
Shripati and Galmya. After this insident 
about Sakharam Garay about the end of 
January Gulmya was aatually called by 
Shripati; aud it is said that at that time 
Gulmya was not persuaded іп the least to 
Shripati's side, and that there was a quar- 
rel between the two, This incident, it 
is said, created a desire in the mind of 
Shripati to strengthen his party, and with 
that view be used to arrange for Bhajan 
parties at his plaoe at Shigaon. About 
this time, either as a result of the attrastion 
afforded by Bhajan partiesor other wise,xcoused 
Nos, 2, 3, 4, 5 and 6 are said to have joined 
Shripati’s side, Sakharam Garay is said to 
have gone over to the side of Shripati 
out of fear. Soon after this, it is said that 
all the present acsused with some others, 
ineluding Sakharam Gurav, actually went 
from Shigaon to Akhalkop with a view to 
take an oath at Audumbar, whieh is а 
Wadi near Akhalkop on the banks of the 
Krishna river, It is said that the whole 
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party, 5. e, all the present aesused and the 
two approvers, actually took oaths of fide. 
lity. Jt is said for the proseeution that 
while the party was on their way to Au- 
dumbar, &eeused No. 11 Shripati aaetually 
suggested that something ought to be done 
to get at Gulmya and that it was with a 
view to mesure, the assistance and e0-opera- 
tion of the whole party that this 
was tobe taken at Audumbar. This wason 
the 4th of Mareh 1918. After this oath 
incident an application (Exhibit 130) was 
made by Shripati on the 12th of Marsh 1918 
to the Assistant Superintendent of Polisa, 
In thia application there is a referenae to the 
attask on Shripati and the murder of 
Gangu, and it is said that the relations of 
those persons who were then prosesnted and 
sentensed were planning to murder him and 
that actually they had taken vows for that 
purpose and had formed a sonspirasy. 
Among the names mentioned in that applioa- 
tion are to be found three persons who 
were ultimately charged in the first in: 
stanes in this casó with referense to Dadu'a 
murder, and, assording to the prosesution 
saso, falsely, Those three names are Bala 


Ohandra Bande, Bala Babaji Patil, 
and Keshav - Tatya Patil, The 
name of Sakharam Govind, who was at 


the time on term’ of enmity with Shripati, 
was mentioned. The witnesses mentioned 
in this application by Shripati on his behalf 
in support of his allegation in the petition 
are some of his associates and some others, 
It is stated in the applisation that he was 
not sonfident that all the persons mentioned 
as witnesses will correotly state the fasts, 
Tha prosesution version about this applica- 
tion is that it was only an indisation of 
what Shripati’s own intention waa against 
his enemies, and the defenes version is 
that in faat Shripati and his assosiates were 
in danger at the time from the relations 
of those persons who were sonvisted іп 
the case relating to Gangu's murder. As 
a result of this applieation some inquiry 
was made, but finally under:akings from 
two sets of persons were taken. Those 
undertakings are Exhibits 230 and 231, 
These were taken on the 31st of Maroh 
1219. The undertaking is that “none of 
the signatories will do any ast against 
law or religion or commit any deed what- 
ever which is likely to eause shook to the 
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life or honour of any person (against the 
people of Shigaon).” Among the signatories 
on the side of Shripati were all the present 
aagused except accused Nos. 4, 5 and 8, The 
two approvers and Sakharam Gurav also 
had signed this undertaking. Ол the other 
side there were several signatories, includ- 
ing Gulmya and most of the persons who 
were suspected in the applieation by Shripati : 
on the ground of relationship with the per- 
Bons sonvisted in Gangu's oase, 

The next incident relates to the marriage : 
of Sakharam Govind, who had lost his 
wife some time bask, This Sakharam 
Govind was one of the aesused in Gangu’s 
ease and was uliimately aaquitted. It is 
said that Shripati did not wish that Sakha- 
ram Govind, who was & distant agnate, 
should rə marry. A matoh was arranged 
between Sakharam and a girlof Kanegaon, 
It is said that Shripsti and his associates 
tock particular trouble to have this matsh 
broken off. It wasin fast broken off and 
Sakharam Govind sought the assistanee of 
Gulmya. With the help of Galmya а matoh 
was arranged with а girl at Aitavde, This 
ineident seems to have given fresh impetus 
to the feeling of Shripati both against 
Gulmya and Sakharam Govind. It is -a 
part of the prosasution sase that this 
Sakharam Govind was advised by hia rela- 
tione to make up with Shripati, and it was 
only a few days before the astual murder 
of Dadu that Sakharam Govind and Shripati 
were reoconoiled. 

Then in July of that yeara beam was 
stolen from the house of one Lakhu in thia 
village. Lakhu was apparently a poor 
man and with the assistance of Gulmya 
he lodged a complaint in respest of this 
theft against Gangaram, who was ssid to 
have stolen the beam, An attempt was 
made to search the honse of Gangaram, 
but he flatly refused to allow any search 
being taken, Ultimately after some time 
when the search was taken, the beam was 
found in the adjoining house of à Jangam. 
This case was a sourse of trouble to 
Gangaram and through him to Shripati, 
who is said to have tried hia best to 
find some way for Gangaram ont of the 
diffigulty. With that view there was a 
sort of sompromiae between tbe parties and 
on the llth of August actually э oom- 
promise application wes put ір, whieh 
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proeeeded on the basis that this beam was 
in fast aold by Gakhu to Gangaram, that 
Gangaram had not paid the prise of this 
beam and that, therefore, Lakhu had sharged 
him with the theft of the beam, though 
in fact the beam was voluntarily parted 
with in favour of Gangaram by Lakhu, 
Before this however, Gangaram had made 
a statement to the Polise Patil on the 
22nd July, in whish he stated that some 
of his enemies actually tried to thrust the 
beam in question through a hole in the 
baok wall of his house. In brief his 
statement was a eomplete repudiation of 
the charge of theft. After the compromise 
the Sub-Inspestor reported that the ease 
of theft might bs dropped; but the Assist. 
ant Superintendent of Poliea daslined to 
allow the proesedings to ba dropped and 
direoted that the case should be proseeded 
with, This was on the 24th of August; 
and the Sub-Inspestor issued orders to arrest 
Gangaram in pursuance of this dirastion. 
This wason the 25th of August, just a 
few days bafore the aonspirasy in question 
is said to have been formed witha view 
to murder Dada, Іп point of tims the 
sequsl of this база oomes after tha miin 
event of the рговезпііоп story, Bat I may 
finish all referanas to this theft вазе hera 
by stating that ultimately the ease was tried 
and desided in Daaember, with thea rasuli 
that Gangaram was dissharged.  Thsstata- 
ment that Gangaram then made in defenas 
was nob that thera was any kind of pur- 
shave of this baam by him from Lakho, 
but that it was a false ease and that he 
was innosent of the eharge. By thia time 
the proseedings іп respeat of  Dadu's 
murder had commensad against those per. 
mons whose names.were mentioned in the 
first instanse by Gangaram, to whieh L 
shall presently aoma, and who were then 
absoonding or under arrest, with the result 
that at the tims the case was tried Lakhu 
had no witnesses on his side. The result 
under the sireumstansss was in favour of 
Gangaram. It would. appsar from all tha 
papers eonnested with this oase that pro: 
bably the trath was to ba found in the first 
statement made by Lakhu by way of oom: 
plaint. Bat anyhow the bearing of this 
theft caso is that about this time matters 
had some ёо а head between Gangaram and 
his sssociates ор the one hand and some of 
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those persons who were believed by them 
to be their enemies and who were helping 
Lakhu on the other. 

However, before this sompromise applioa- 
tion was made on the llth August, it is said 
for the proseaution that some of the villagera 
had gone to the Polisa and aomplained that 
Shripati and his assosiates were moving 
about in the village with axes and other 
instruments in their hands and flourishing 
them on the village roads and that they 
were oausing terror to them. This was 
apparently in the beginning of Angust; and 
on the 3rd of August an applieation was 
made, which was astually signed by Shri. 
pati, Dadu Govinda, Balu alias Ramrao 
Hindurao Dasai and Bihiru Hari Patil, z.e., 
assused Nos, 11,9, 10 and 3 respeotively, 
and wher3on the signatures of some others 
were made by Rimrao Hindurao, assused 
No, 10. Among the persons whose signa- 
tures were made on the applieation by mark 
were agansed Nos, 2 and 4 and the two 
approvera, Aseused Nos. l and 5 to 8 had 
not signed the applieation. This applisation 
was made to the Collestor of Satara. In 
that appliaation ib is suggested that several 
persons, ineluding Galmya, Dadu Daji, Bala 
Chandra Bande and Sakharam Govind, agtu- 
ally met and sonspired for the purpose of 
murdering the signatories ёо the applisation, 
It was also suggested in that application 
that a fond was bsing raised by some of 
those persons, who were members of the 
aonspiraoy alleged in that applisation, against 
Sharipati and his associates. There is a 
prayer that bandobast should ba made so 
that thay conl? move about freely, the 
burden of the osmplaint being that their 
movements were sonsiderably restristed on 
assount of the great fear oreated in their minda 
in eonsequenee of tke alleged conspiraey. This 
applisation apparently was takan notice of 
really after the material time, t.6., when the 
вевопӣ investigation in this ease вощ mensad. 
The ease for the prosesution is that this 
application was false in fast, so far ав the 
allegations were sonsarned, and that it waa 
made by the aesused with a view to sreate 
evidense in their own favour when they 
enrried out the asheme which, it is said, 
they themselves had in view. It may be 
mentioned here that after this applisation an 
attempt was made with refereneo to the theft 
саве to get at Lakhn and to threaten him tg 


558 : 
GANGIRAM t, IMPERATOR, 


eompromise, and it was as а result of those 
efforts, it is said, that Lakhu presented the 
compromise applieation on the llith of 
August. | | 

This really finiehea the assount of the 
incidents whish immediately preeeded the 
formation of the conspiracy in question; and it 
is claimed for the proseoution that all these 
insidenta really led to considerable estrange- 
ment between Shripati and his assoviates 
on the one hand and Galmya and some of 
the relationa of the persons who were вор. 
. visted in Gangu's case on the other hand. 
. I have already stated the ‘prosseution story 
relating to the sonspirasy formed on the 
30th of August, the visit of Gangaram; 
Dadu, the two Mangs and the approver 
Mahadu, to Sangli and their return bask on 
the same date at Sangalwadi with accused 
No. 7, and the actual murder of Dadu and 
the injuries eaused to Gangaram in the 
Samdoli Nalla on the early morning of the 
lst of September. 

I shall now briefly refer to the investiga- 
tion which immediately followed the murder 
of Dadu. It may be mentioned here that 
this Samdoli village is in the Tasgaon Taluka 
and it is isolated from the rest of the Taluka 
by the Native State territory. It is in 
sharge of the Sub-Inspestor of Palus in the 
Tasgaon Taluka. Shigaon is situated in 
ihe Walwa Taluka and is about 8 miles away 
from Samdoli. The Nalla, which runs parti- 
ally along the road: from Sangalwadi to 
Samdoli, is situated about a mile and a half 
from Samdoli.. lt is said that after this 
murder Mahadu, the approver, went toSamdoli 
end informed the Polise РЭН that their 
party was attacked by six persons, viz, Kesu 
Tatya, Krishna Subhana, deseribed in these 
proseedings as Gulmya, Balu Babaji Patil, 
Bhiwa's grandson Dadu, Bala Chandra Bande 
and Atma Bhan, and thit they murdered 
Dadu Parit in the Nalla between Samdoli 
and Sangalwadi and injured Gangaram, who 
was on the point of death, Ав а result of 
this information the Patil wrote two shits, 
опе to the Sub-Inspestor at Palus and the 
other to the Polise Patil at Shigaon. These 
shits are Exhibits 159 and 160 in the oase. 
In the report to the Sub-Inspestor he men- 
tioned the fact of the murder and of the 
murdered man lying in the Nalla, Itb is also 
stated there that Gangaram had also received 
injuries from an axe, but was not dead, In 
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the note tothe Polise Patil of Shigaon he 
mentioned the fast of the murder of Dadu 
Parit and of the offenders having run away. 
He requented the Patil of Shigaon to send 
the hers of the deceased and to take steps 
to arrast the ealprits, The names of the 
culprits were mentioned in that note, These 
six names I have already stated. It was 
also stated that there were four more persons 
among the assailants who gould not be resog- 
nised, The Patil went on the spot where 
Gangaram was lying and there made the 
usual inqueat report in the presenea of 
the Pansh. Не reeorded the statements of 
Mahadu and Gangaram, who apparently had 
received some injuries. The story put for- 
ward in the statement of Gangaram was that 
as soon ав the party from Sangalwadi reashed 
the Samdoli Nalla, out of these assailants 
two persons, Atma Bhau and Dadu Daiji, . 
oame forward and oaught hold of him and 
hit him with an axe on the left thigh and 
with a stick on the right arm, and when he 
turned round, he found that all the assailants 
attacked Dadu and were murdering him, The 
names of six of these assailants wera men. 
tioned in the statement. 16 was also stated 
by Gangaram then that the reason for the 
attaok apparently was the enmity between 


„him and those assailants in eonneotion with 


Gangu's murder. Assording to the Police 
Patil the shit to the Patil of Shigaon was 
sent about 10 o’slosk with a Mahar woman, 
The Patil returned to Samdoli after the 
inquest was made, and when. he went to the 
village Chavdi, he found asoused Nos, 10 aud 
11 and some others present there. In the 
evening the Patil reaorded the statementaof . 
Yesu (assused No, 7) and the two Manga 
who were present at the scene of offenca, 
The ease for the prosesution is that after 
Dadu's murder assused Nos. 2,8, 9 and 10 
and the approver, Nana, went baok to Shigaon, 
and informed Shripati -that the ach was son- 
mitted, that acaused Nos. 10 and 11 with 
Some others hastened from Shigaon to Sam. 
doli with & view to see how the invastigation 
was proseeding, and that it was in oonse. 
quense of the information reseived by Shripati 
in the morning of the 186 of September that 
Һе and aosased No. 10 and somo others were 
able to go ёз Samdoli by the time tha Patil 
went to the village Ohavdi. The Patil ar- 
rauged to have the dead body brougat from 
the Samdoli Nalla to Samdali and before any 
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of the relations of tha deseased Dadn arrived, 
the dead body was astually sent to the 
Islampur Dispensary, Islampur being in the 
Walva Talnka. It is about 20 miles from 
Samdoli, The dead body was ascompaniad 
by Gangaram, asvused No. 6 Mahadu Lohar, 
Nana, the approver, and a Ramoshi. The note 
to the Polise Patil at Shigaou is said to Бате 
reached there at about 2 Р. м, He informed 
the mother and other relations of the deceased, 
and ава result of this informaticn, the mother 
Jija, her two daughtera.in law and her sister. 
in-law Yamunabai and her relations Sakharam 
and Krishna, and a neighbour, Kesu left 
Shigaon for Samdoli. They apparently 
reashed Samdoli in the evening. By that 
time the dead body- was already on its way 
to Islampur. They protested agairst the 
dead body having been sent away in that 
manner and they tried by short cuts to 
overtake the dead body, They met the 
party assompanying the corpse at Digraj, 
and there Gangaram apparently did not 
talk to his mother, The females went 
baek to Shigaon. The male relations of the 
deseased went with the dead body. Kesu, 
who had aseompanied the party from Shigaon, 
stayed at Samdoli, The Sub-Inspestor 
arrived at Samdoli on the evening of the 
2nd of September aud he found asoused 
Nos. 10-and 11 there in the village. Ав I 
have stated, they had already arrived there 
on the previous day. Тһе Зар Inspestor 
went to the seene of offense and tried to 
trass the foot.steps of the supposed assailants 
with the help of aseused Nos. 10 and 11, 
and after spending some time after this 
apparently fruitless pursuit they returned 
to the village. Then the statements of the 
two Mangs, Mahadu the approver and Yesu, 
asensed No,7, were takeo, The Sub-Inspestor 
went to Shigaon assompanied with aesused 
Nos, 10 and 11 on the 3rd September 
to make enquiries there. He found . that 
all the eix persons, whose names were 
mentioned as assailants of Райо, had 
absconded, Не also found in the sourse of 
the enquiries-some indieation of the version 
that the real culprits were the present 
&coused and that the names of those six persons 
had been falsely mentioned, He went haok 
to Samdoli on the 4th September. He 
` states as follows:—‘‘Jamadar Ingle was with 
me at the beginning of my investigation, 
He brought me Gulmya’s wife and Atmaram’s 
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father to Samdoli, saying the relations were 
somplaining that the aseused wera innosent 
and saying that the present assumed kad 
seomitted the offense. This waa оп the 4th 
of Ssptember, I asked aesnsed Nos, 10 and 
11, and they said ib was false. [took aesused 
Nos. 10 and 11 to be gentleman, as I did 
not know any of these people before, Thsy 
were desently dressed and wsll behaved,” 
Mahadu, the approver, and the two Mangs 
were sent to the Magistrate at  Tasgaon, 
to have their statements resorded under 
sestion 164 of the Code of Criminal 
Prosedure and apparently fcr the time being 
the . version whish was put forward by 
Gangaram in his firat statement held the 
field. However, asall the six persons, who 
were then mentioned as the assailants, were 
abssonding, nothing of importanos happened, 
The investigation seems to have taken then 
a somewhat leisurely sourse, Apparently 
no serious efforts were made to get at those 
who were then menticned as the assailants, 
but assused Nos, 16 and 11 were prepared to 
render assistanae to the Police, and ultimately 
on the 14th of November Atmaram Babu was 
arrested. On the 17th of November Bala Babaji 
was arrested, and on the 8th of Desember 
Bala Chandra Bande was arrested, It 18 һе 
prosesution ease that during all this time 
assused Nos. 10 апа 11 not only helped the 
Police in getting at these aeensed, but were 
also trying to induee some of these persone, 
who were then asaused, to give evidence in 
support of the story which was put forward 
by Gangaram. The two Mangs apparently 
died at this time; and this may have led. 
Shripati fo think of having some new 
evidense, The other threes persons sould not 
be arrested. The oase against these three 
pereons was sent up to the Magistrate, and 
it was pending in that Court until the begin- 
ning of February, when steps were taken by 
the sesond investigating offioer to have these 
three acoused, who were then in sustody, releas. 
ed on bail, Ultimately the ваза against these 
persons was withdrawn on the 6th of Maroh, 
It may be mentioned, however, that when 
in the beginning of September the investiga- 
tion took this course, some of the relations of 
those persons, who were then mentioned as 
the assailants, had sommenead to raise their 
voices and to demand inquiry from higher 
о зета. Onthe 4th of September a telegram 
was sont by Dadu Tatya to the. Diatrigt 
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Magistrate, on the 5th of September a 
telegram was sent by Krishna Babaji to the 
Distriet Superintendent of Polise, and on the 
6th September в telegram waa sent by the 
wife of Gulmya to the District Superintendent 
of Polise. This last telegram was in these 
terme: "My husdand’s and nephew's names 
taken in Dada Parit’s murder. Kindly 
requesting your presence for real inquiry.” 
The mother of tha deseased Dadu made two 
applisations ou the 10:h of September 1918, 
one tothe Collector of Satara and the other 
to the Distriet Superintendent of Police, 
and in these applications she complained of 
the investigation that was going on Soma 
appliea&tions were mads by Bahu Naiku, the 
father of Atmaram. He made his first 
application onthe 28ih of September, whieh 
is Exhibit 148, and his second applieation on 
the 815% of Ostober; and ultimately he 
presented two applieations in quick eueses- 
sior, whish are Exhibits 10 and 11, on the 
Ist and 3rd of January 1919 respectively, In 
those two applieations he has set forth the 
present oase for the prosecution in some 
detail. In short, the burden of all these 
somplaints was that а fresh investigation by 
an indeperdent offieer was necessary and 
that the real assailants were not those who 
were then mentioned asthe assailants and 
against whom the investigation bad then 
proceeded. As a resnlt of these various 
complaints reaching different anthoritier, 
ultimately on the 18th of January Rao Suheb 
Meikar, Pclice Ivepestcr in the Criminal 
Investigation Department, «as ealled to 
вагу on a fresh investigation. Jt is not 
elear from the [rceeedings as to whieh 
partisnlar application proved effestive in 
this direction. But it eppears that consider- 
able time elapsed before the actual sommence- 
ment of the seecnd- investigation. Itis said that 
on the 26th of January Santu Bagdi made а 
full disslosure of all the events, which led 
up io the murder of Dadu, and of the real 
truth about the murder of Dadu according to 
the proseontion, Jt was as a resolt of this 
statement made by Santu Bagdi to the 
Police Inspeetcr who was plased in sharge 
of investigation that .steps were taken to 
release those three persons on bail and 
ultimately to withdraw the oase against 
them. The investigation then proceeded fairly 
promptly, The Police Jnspestor examined two 
witnesses, Gann and Rau, on the 38rd of 
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February and on the 4th of February he 
arrested aesused Nos, 2 and 7 to 11 and 
the two approvers, Mahadu and Nana. Ae- 
eused No, 2 wassentup to the Magistrate 
and he made а sonfession ou the 5th of 
February. The two approvers made son- 
fessions, who were then in the position of 
accused persons, on the 6th of February. 
Aseused: No. 10 made his sonfession on the 
7th February and asoused Nos, 4, 5 and 6 
are said to have been arrested on the 9th. 
Asoused Nos. 4 and 6 made their confes. 
sions on the 10th and No. 5 made bis 
eonfemgion on the llth, About this: time 
the Assistant Superintendent of Poliee was 
present on the spot to see how the in- 
vestigation was going on; and ultimately 
the case against the present assused was 
sent up on the 21st of February.  Aosused 
No. 1, who had not been arrested so long, 
was ultimately arrested on the 4th of 
Mareh and he made a sonfession on the 
6th of Marsh, Asaused No. 3, who had 
eseaped detestion so long, was arrested on 
the 14th of Marsh and bis aonfession was 
resorded on the 15th of Marsh. Apparently 
after this was done, the investigating offiser 
prosesuted his investigation with referense 
to the two earlier murder oases. That 
investigation was commenced in April,and 
as. some time was spent in making that 
investigation, the proseedings before the 
Committing Magistrate were delayed to 
that extent. Ultimately the present сазе 
was committed to the Court of Sessions, 
and I have already stated the result of 
the trial. 

It will thus appear that there are two 
rival theories in the field as to the real 
truth of this murder, Aossording to the 
prosecution the present aosnsed are res. 
ponsible for the murder of  Dadu. It 
is said that they murdered Dadu 
in order to have an opportunity of running 
in their enemies on a false sharge. The 
other theory is the defense theory, vis., that 
six persons, who were spesifically mentioned, 
at the very earliest opportunity, by Gangaram, 
were the real sssailants, that the first 
investigation was really oarried on on the 
right lines, and that the sesond investiga. 
tion has resulted in obseuring the truth 
about the matter, We have really to consider 
which of the two, theories reprerents the 
truth, I. may mention bere at once thet 
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eveu if it be proved that the 6 persone, who 
were mentioned by Gangaram as being 
responsible for the attask on Dadu and 
himself, are shown not to be the real 
assailants, still on the evidenee it must be 
eonsidered whether the ease against sash 
one of the aseused is established. But in 
view of the two rival thecries it is a 
matter of imporianae to take into avoount 
the evidence relating to the innocence of 
the 6 persons who were mentioned as the 
assailants, 

At the start, T desire to deal with the 
question of law as to the admissibility of 
certain evidence whieh bas been raised on 
behalf of the defense, It has been urged 
that the evidenes now addused by tbe 
proseantion, to show -that the proseeution 
theory as then put forward in the Bagdi 
murder case was false and also that the 
theory put forward by the prosesutien then 
in the ease relating to Gangu’s murder 
was false, is inadmissible. It is urged that 
it really amounts to evidenee of similar 
acts showing either habit on the part of 
some of the assused or establishing their 
bad sharaster, It is also urged that the 
admission of this evidenee really puis the 
assused on the defense not only as ёо the 
murder of Dadu but as to two other murders 
as to which no sbarges are framed, bot 
whish are made indirestly the subjsot-matter 
of the inquiry, Оа the other hand, it is 
urged that this evidenoa is admissible under 
sections 8 and 15 of the Hvidenes Act, 
‘and that though it may show either habit 
or bad sharaoter, it is relevant as showing 
motive, preparation and oonduet of the 
accused in the present proseetings, and aa 
sbowing that the attask on Dada was not 
aecidental but intentional, Tae learned 
Sessions Judge was of opinion that the 
evidense waa admissible, and in faot he 
has admitted  evidenae relating to both 
these murders to show tha real oharacter 
of those murders, The learnel Judge, in 
giving reasons for this view, has rof 
referred to any вөвііоп of the [ndian E videnae 
Ast; but perhaps he had in view  seetion 
8 of the Indian Evidenee Ast, This I gather 
from the words motive, preparation, and 
sondust used in one part of his jadgment. 
But whatever sestion he may have in view, 
he has given reasons whieh I shall consider 
while dealing with the argument urged here 
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by the learned Government Pleader, Ses. 
tion 8 provides that:“any faet is relevant 
which shows or constitutes a motive’ or 
preparation for any faotin issue or relevant 
fast.” I do not thick thatthe real truth 
about those murders oan be raid to constitute 
a motive ог preparation for any fast in issue 
in the present proséedings. The motive 
alleged is that with reference to the 6 persons, 
who are said by the prosecution now to be 
falsely sharged, Shripati and his assooiaten 
were &otuated by feelings of enmity against 
them. The fact of enmity may be proved, 
but 1 do not see how Ж oan be said that 
the real truth about the murder of Santu 
Bagdi's ebild or the murder of Gangu oan 
be said to constitute a motive or prepara- 
tion for any faot in issue or relevant fast 
sonnected with the murder of Dadu. The 
learned Judge has placed this ground of 
motive first among his reasons for admitting 
this evidence. I am unable to aesept hia 
view that the real truth about those eases 
suggests a motive for this murder. 16 may 
to a вегівіп extent explain tho fear whieh 
Shripati entertained. from the relatives of 
those who were aesused in those eases. It 
seems fo me, however, that that fear would 
exist whether those perscns were really 
guilty or innosent, The very faat that some 
of those who were saquitted in the frat 
ease were believed by Shripati and his 
aseosiates to be their enemies, is an indisa- 
tion that the real truth of the sase had not 
such a direst sonnection with the feeling of 
enmity, It is then urged that under the 
second part of sestion 8 "the oondnot of 
any person, an offense against whom is the 
subject of any proseeding, is relevant if 
sueb sonduct irfuenees oris influenced by 
апу fact in issue, or relevant fast, and 
whether it was previous or subsequent 
thereto” 1 do not think that this elause 
helps the Crown. The learned Judge ob. 
serves that that evidence explains the 
abseonding of the persons falsely acensed in 
the present ease, who were warned by the 
experience of the persons eonvieted in 
Gangn’s case, I am of opinion that those 
six persons are witnesses in the ease and 
though they may have been charged, ascording 
to the prosecution, falsely at one stage of the 
proseeding, these persons are not the acoused 
persons before us. I do not think, therefore, 
thet the second ground urged by the learned 
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Sessions Judge aud relisd upon by the 
Government Pleader is covered by section 8. 
The 8r ground urged by the learned Judge is 
that the sonfeasions referred to this story 
about Gangu's murder and that the truth of 
that statement must ba tested. I do not 
think, however, that that by itself affords 
any ground for admitting evidena» whish is 
not direstly shown to be relevant under any 
of the seations of the Evidenesa Ast. The 
last reason mentioned by the learned Judge 
is that it is the duty of the Court to 
inquire into the allegations as to miscarriage 
of justioa with a view to bring the matter 
to the notiee of Government. It may be 
perfeotly appropriate for the Court to make 
aush an inquiry and to set right, во far as 
it oan, any misoarriage of justice, But it ia 
equally necessary to see that the question 
of the guilt of the present assused, who ara 
on their trial on obharges relating to a 
partisular murder, is determined on the 
evidensa admissible under the Hvidensa Aot, 
and not on the strength of evidenoa whioh it 
may benesessary to resord and appreciate with 
referense to two different murders altogether. 
The interests of justice require that an 
` inquiry as to the truth about those murders 
should be made; but it вап be made 
separately, Tbe same interests of juatise, in 
my opinion, require that the ease against 
the present aseused should be determined on 
the evidenee whioh is shown to be relevant 
under the Aot. As regards seotion 15 of 
the Ast which has been relied upon, I do 
nob ses how it ean apply. That sestion 
provides that-— When there is в question 
whether an act was accidental or intentional, 
or done with a pertionlar knowledge or 
intention, the fast that sush aot formed part 
of a series of simjlar oosurrenoes, in eash of 
whieh the person doing the ast was consern- 
ed, is relevant," In the present ease thera is 
no question ав to whether the death of 
Dadu was aeoidental or intentional. It ia 
the sase on both sides that Dadu was 
murdered and whoever assaulted Dadu 
intended to murder him, Whether the 
six persons mentioned by Gangaram actually 
eommitted the murder or whether some of 
the present assused committed 16 is the 
real question. But it eannot be said that 
there is any point as to the death of Dadu 
being accidental. It may bea part of the 
prosesution 35e that in attaeking the party, 
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assuming for the sake of argument that 
the enemies of the present assused were the 
asrailante, the objest was to go at Ganga- 
ram and not at Dadu. The fast: remains 
that those who went at Dadu did murder 
him, #te., they intended to do what their 
aot would show they intended to do. 
Whether those parsons were astuated bya. 
desire to go at Gangaram more than at 
Dadu or whether they went at Dadu by mis. 
taking him for Gangaram, they undoubtedly 
murdered him and thera san be no doubt 
that they intended to do so. There is no 
question of the death baing acsidental. I may 
refer to the observations in Bez, v. Boyle (1), 
which suggest the test to ba adopted in deter- 
mining whether evidenss of similar asts is 
admissible under sestion 15 or hot in a- 
partioular 0330, "Though there “may be 
eases in  whish it may nob ba easy to 
determine whether the evidence is adinissie 
bis under ssstion 15 or not, I do поё 
think that in the present oase thera is. 
any difficulty whatevar. Though seation 9- 
of the Xividense Ast has not bsen relied 
upon on behalf of the Crown, I have. 
considered it with referenee to the question 
as to whether this evidense oan bs let in 
to explain the sondast of the persons who 
are said to have baen falsely oharged. I 
hava already referred to this consideration, 
so far ав it san be said to fall within the 
scope of ssotion 8, and I am satisfied that to 
explain the eondust of those 6 parsons in 
absconding when they reseived the "news 
that their names were given аз the 
assailants of Dadua, the belief o^ the part 
of some of them that on previous oosasions 
false oharges of that obaraster had ausseeded 
or had basn brought would be relevant, 
There is evidencs in this oase to show 
that there was a belief in the village that: 
the assused in Gangu's sass were wrongly 
eonvisted; and that may be relevant 
to explain the aondust of the віх persons 
in this cass. Bat that belief might exist 
whether the aecused in that баша were 
rightly sonvioted or not. In my opinion, 
that would not entitle the proseeution in 
this case relatingto the murder of Dadu to 
prove that on two previous ogsasions some 


(1) (1914) 8 К. B. 339, 83 1. J. K, В, 1801; LL L, 
T. 688; 78 J, Р. 390; 658, J. 673, 30 Т. L. В, бш, 
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of the aesused were sonaerned in similar 
murders and in charging others falsely. 
Taking.a broad and general view of this 
type of evidence, I feel that in effeat it 
amounts to evidense of habit for commit. 
ting a murder undsr siroumstances as are 
now alleged to exist. That kind of evidence 
is not relevant. It seems to me that the 
9nd part of illustration (o) to  seetion 14 
slearly indioates that unless the evidence 
was particularly dirested to show that on 
а previous oeeasion any one of the present 
accused made an attempt to murder any 
one’ of the 6 persons now said to have 
been falsely implieated, it would not be 
relevant. Itis quite clear that the persons 
coneerned in those two oases as accused 
persons were different. I also feel that 
there is some forse in the argument urged 
on behalf of the defence as to such evidence 
bəirgin substanes evidense of bad sharacter. 
Ita net result is to create the impression 
on the mird of the Court that these persons 
are men cf bad eharaster and are in the 
habit of committing murders and that, 
therefore, they must have sommitted murder 
on this oecasion. That is a line of proof 
whieh, in my opinion, is exeluded by the 
Evidence Act and should not be allowed. 
We have, therefore, exoeluded from eon- 
sideration only that evidence, whieh has 
been addneed by the proseoution to show 
sposifically that the charges in both those 
-earlier murder eases were positively false and 
that the pereans sonvieted in Gangnu’s ease 
were innocent, 

There is а large body of evidence in the ease 
which is, stvietly speaking, not irrelevant, but 
whieb, in my ‘opinion, has a very remote 
bearing upon the main question of fast which 
we have to deside in this ease, and in that 
eategory І plase all the details of the 
evidence, both oral and doeumentary, relating 
to events prior to January 1918, The broad 
events whioh I have referred to are relevant 
as showing assogiation and as showing 
enmity between certain persons, But when 
eviderce, both oral and documentary, is 
adduced to show the course of events in 
their details prior to 1918, itis toa certain 
extent unnecessarily adding tothe bulk of 
the record and to the difficulty of getting at 
the truth in a sase of this kind. I am 
satisfied that the earlier events, whieh I have 
detailed and about which there is really no 
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dispute, show generally that in the beginning 
of 1918 aesused Nos. 1 and 7 to 11 were old 
associates. I may mention here that 
Gangaram, who was one of the acaused 
persons in the sase relating to the murder 
of Santu Bagdi’s child, would apparently Бе 
on terms of enmity with Shripati, as he 
had that grievance against him; and it is 
important to note that he had been resonoiled 
to Shripati soon after the termination of that 
ease, The evidense on this point has been 
referred to by the learned Judge in detail 
in paragraph 23 of his jadgment; and I do 
not desire to examine ib in detail, I think 
that the faot is sníBoiently established and 
the proceedings in Vishnu Peikar’s oase, 
whieh were against the present assused 
Noa, 1 and 7 to 11, show that they were then 
eoneerned in attacking Vishnu Petkar on the 
eommon ground of enmity between some of 
them on the one hand and Vishnu Petkar on 
the other, 

As io the incidents immediately preoeding 
the conspiracy in question, 1 may say generally 
that there is considerable evidence with 
reference to each ineident, As regards the 
heating incident relating to Sakharam 
Guray, the evidenae has been detailed in рага. 
graph 40 of theSjiudgment of the lower Court, 
and I do not desire to айй unnecessarily to 
the lengih of my judgment by referring to it 
in detail. Brcadly speaking, I believe the 
evidenoe to be true and І think that the 
ineidert is srífieient]y provec; and ко is the 
incident relating to the quarrel between 
Gulmya and Shripati. The ineident about the 
Audumbar oath also, in my opinion, із prov. 
ed and has been sufficiently dealt with 
by the Jearned Judge in paragraph 41 of his 
judgment. I do rot think it will serve 
apy useful purpose to examine that evidenee 
in detail here. Bat I shall deal withthe 
argument whioh is urged on behalf of the 
defence and whish, it seems to me under 
the ciroumstancer, is the only argument 
open to the defenee with referenee to these 
insidents. That argument is that all these 
witnesses, and the number is fairly large 
have given false evidence relating to these 
incidents and that tha evidense was eon. 
costed by’ the enemies of the present 
acoused, when it was realised that the 
tables were turned against the accused and 
the investigation was  prooeeding againat 
them, Undoubtedly there has been some 
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delay in the investigation and in the ex- 
amination of some of the witnesses. That 
delay has been sufüsiently explained under 
the cireumstanses; and I do notthink that 
the delay affords any good reason for roe. 
jesting this bulk of evidence, I must 
also here rejeot the argument urged on 
behalf of the defence that all this evidence 
is sonaccted. The witnesses have been'ex. 
amined at sonsiderable length,and in tbeir 
examination-in-shief their statements have 
been full and detailed, and they have been 
cross examined. І do not think that the 
argument that all this evidence is consceted 
вап be allowed. The application made in 
Mareh 1918 shows the feeling whish Shri. 
pati had against those who were mentioned 
in that petition, As regards the subsequent 
events, thoserelating totbe marriage of Sakha. 
ram Govind and the aase relating to the 
theft of Lakhu's beam are aleo proved, in 
my opinion, on tbe evidence in the oase. 
These ineidenis in themselves do not direstly 
toush the questions of faot whioh we have 
to determine, But they tend to show that 
about this time in August between Gulmya 
and some of the relations of the persons, 
who were charged in the two earlier murder 
eases on the one band, and the present 
aseused on the other, the feelings had 
become very mush estranged and that the 
present aesused suspected murder on the 
part of some of those who were subse- 
quently sharged as the murderers of Dadu, 
These events aleo explain that the ground 
was ready for the events whieh ogeurred 
- from the £0th of August to the lst of 
September, :t may be that there is some 
justifiaation for the suggestion on the part 
of the defence that from the point of 
view of the defense theory also the ground 
was also ready. But that after all affects 
. the motive on either side; and í am quite 
willing to assume, in appresiating evidence 
relating to the ineidents from the 30th 
of August to the let of September, that 
there was a certain degree of bitterness in 
the minds of those, who believed rightly 
or wrongly that innosent persons were 
sonvisted in Gangu’s oase, against Shripati 
and Gangaram. Itis possible that Shripati, 
who might have known as to what the 
relations of the persons sonvisted in Gangn’s 
ense thought about the matter, might have 
entertained fears of some harm from them, 
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The erueial point, however, in the ease 
is as tc who murdered  Dadu, whatever 
his motive for mudering Dadn may be. 
Though the question of motive is important 
in this oase, still ultimately itis a question 
of secondary importanoa, The question 
really is as to who murdered Dadu, and 
unless the prosesution ean establish that 
the present aosused are responsible for the 
murder of Dadu, the ease against them 
eannot susseed. I have already referred 
to the defense theory, and in approashing 
the determination of this important question 
I desire first to refer to oertain oiroum- 
atances which, in my opinion, point to the 
present asoused being soneerned in this 
crime, and not the 6 persons who were 
mentioned in the first inatanee by Gangaram. 

The first sirsumstance, in my opinion, 
is based upon tbe medical evidenoe in the 
case. That evidence shows that the in- 
juries to Gangaram were very superficial, 
He was treated as an outdoor patient 
from the 2cd of September to the 13th 
of September; and the reports of the Sub. 
Assistant Surgeon to the Snb.Inspsator, 
Exhibits 14 and 15, made on the 4th of 
September and the 26th of September respee- 
tively, clearly show thatthe serious injuries 
whish Gangaram professed to have reseived 
were not in fast serious at all. The 
injuries are detailed in the report "made 
on the 29th of January by the Sub- A‘ssiat- 
ant Surgeon to Hao Saheb Moetkar. An 
examination of the  deseription of these 
injuries elearly shows that the opinion of 
the  Sub.Assistant Surgeon was  olearly 
justified. The Sub. Assistant Surgeon then 
expressed his opinion that "the said person 
(Gangaram), when he ваше in the dise 
pensary, pretended to be а dead man, 
But he was not so. He had purposely 
some there under that pretence.” He aleo 
expressed his opinion that most of the 


injuries desoribed could easily be self. 
inflicted. It is lear that he was not 
injured on any vital part and still he 


remained lying in the Samdoli Nalla for 
some hours as if he could not move, and 
he continued to behave in that manner 
for a long time on that day, even when hig 
mother overtook him at Digraj on the 
night of the lst of September. It ia also 
signifisant that Gangaram did not talk to 
his mother, I donot believe for а moment 
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that on account of these injuries be was 
not in a position to talk. His omission 
to talk was the resnlt of deliberation, and 
nof of inability to speak. 1 may mention 
here that the Sub Assistant Surgeon who 
examined Gangaram died before these pro- 
ceedings commensed and he sould not be 
examined. But the notes made by him 
with regard to the injuries of Gangaram 
and the post mortem notes with regard 
to Dadu and the reports whieh he made, 
Exbibits 13, 14and 15, are duly proved. 
This is the only medieal evidenee on the 
record. It is quite true that it has not 
been tested in the manner in whioh it 
could have been tested if the Sub Assist- 
ant Surgeon had been available for ex- 
amination, But these injuries, superficial 
as they were, alearly show Gangsram's 
attitude, that he was very serioualy injured 
and was lying in the Nalla almost as un- 
able to move as the оогуве lyirg by his 
side, was not justified., The Panchnama, 
whioh was made immediately on the same 
day as regards the. injuries on Gangaram, 
also confirms the medieal evidence. At 
any rate the deseription in the Panehnama 
does not show that any serious injury was 
received by him, This Panchnama might 
well have been put in by the proseention 
instead of leaving it to the defence to put 
it in. It seems to me that the conduct 
of Gangaram is consistent with the proseau- 
tion theory that it was a partcf the saheme 
that Gangram should pretend to have been 
seriously hurt, with a view to make it appear 
that he was the object of atiask, It is also 
pointed ont on behalf of the proseeution, 
and in my opinion rightly, that Dada was 
a very inoffensive person, He had praoti. 
sally no enemies in the village exoept his 
own brother; and it would be difficult, the 
proseoution urge, to believe that the 6 
‘persons mentioned by Gangaram would 
think of attacking Dadu, as by killing Dadu 
none of their purpose of rendering harm to 
Shripati would be effected. Therefore, it ів 
said that it was intended to make it appear 
that Gangaram was the objeet of attack and 
that either by mistake, on assount of want 
of light in the early morning houre, or with 
deliberation they attacked the brother of 
Gangaram. It is in connection with this ex- 
planation offered by the proseeution that 
the eondust of Gangaram seems to me 
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to be important. It tells against the defense 
theory and in favour of the proseoution 
theory. 

The next siroumstanoe to whioh I desire 
to refer is the arrival of asoused Nos, 10 
and 11 at Samdoli before the mother and 
other relations of the deseased Dadu reached 
Samdoli. In connection with this point, it 
is important to remember that the news of 
Dadu's murder reached Shigaon in the 
afternoon of the let of September; and the 
news was communoiated by Bala Master, who 
received the shit from the Samdoli Polise 
Pati, to the relations of the deceased. 
Now these relations, who have been examined 
in the case, do not say that any of them 
went and informed Shripati and sought him 
assistance, But apart from that, itia clear 
on their eviderce, which there is no reason 
to distrust on this particular point, that 
they left Shigaon and reached Samdoli in 
the evening of the lat and that when they 
reached Samdoli asoused Nos. 10 and 11 
were already there. It is also relevant to 
point out here that, according to the pro. 
secution ease, the woman who oarried 
the abit from the Samdoli Patil to the 
Shigaon Patil met aeonsed Nos, lO and 11 
ard others on the way; and it isurged, not 
without force, that if it is true that the 
assused Nos, 10 and If aotuslly met the 
woman who was on her way to Shigaon 
while they were proseeding from Shigaon to 
Samdoli, they sould not have left Shigaon 
in sonsequense of the news, as is now said, 
they received from the relatives of Dadu, 
The present explanation of assused No. 1] 
is that he reseived the news from the wife 
of Dadu, that it was in eonsequenee that 
they left in sompany with the relations, and 
that as the relations took а different route, 
they reached the village a little earlier, 
That explanation seems to me to be opposed 
to the evidence of the Mahar woman, and it 
was advanced at a very late stage of tho 
proseedings. It was, offered at the trial, the 
acsused, generally speaking, having refused 
to diselose their defense before the Commit. 
ting Magistrate. It is also opposed to tha 
evidence of the relations who went from 
Shigaon to Samdoli on that day. The 
learned Judge has referred to this siroum. 
stanee as the most important eireumstanee in 
the case. І до nob desire to lay so mush 
emphasis upon it, The evidenoe of the 
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Mahar woman, which was nesessarily re- 
corded many days after the event, is the 
only evidence on the point that they were 
seen on the way to Samdoli before she 
reached Shigaon. lt would not be safe, in 
my opinion, to риё that weight upon her 
evidence whish this argument demands, I 
am, however, satisfied on the evidense of the 
Samdoli Patil and Dhondi Ramoshi that 
these persons, aseused Nos. 9, 10 and 11, 
with some of their associates, it is not clear 
whioh otber aesused, were at Samdoli before 
the relations arrived, It is significant that 
.they suoxeeded in persuading the Pati] to 
send away the dead body before the arrival 
of the otber relations, In securing this 
result undoubtedly Gangaram’s assuranse to 
the Polise Patil, when aseused Nos. 10 and 
11 arrived, that his men, £e. his friends or 
relations, had arrived afforded considerable 
assistance. Of courss the prosecution 
say that they were bis men and Gangaram 
wanted nobody else. Bat on the theory of 
the defenee it is diffisuló to understand how 
- Gangaram sould assura the Patil that those 
.who had arrived were his men or that 
he could not wait for his other relations. Any- 
how tke early visit of asaused Nos, JO and 
11 to this village, Samdoli, where apparently 
they had no sneh urgent business to go 
exaapt for the. purpose of helping Gangaram, 
is a suspisious cirsumetanee. I do not desire 
«to examive in any detail the elaborate argu. 
ment whioh was urged by Mr. Mehta as to 
_ the time when the Polise Patil reashed the 
“Chavdi, The broad fasts, whioh I have 
stated, are clear; and it matters not in the 
least.whether the aseused Nos, 10 and 11 
renohed the Ohavdiat 2 Р. м, or between 4 
and 5 P. м., as pointed out by the defenss. 
Their sondust, nob so much merely 
in visiting the place as in visiting the 
plase before the relations reashed the spot 
and in indusing the Patil of Samdoli to send 
away the body befcra the relations reashed, 
fits in with the prossoution ease and does not 
fit in with the defence theory, With regard 
to this point I desire to state my eonolusion 
on the evidense definitely that I believe the 
evidense of the relations of the de- 
eeased Dada, when they say that they 
wentto Samdoli not in sompany with any 
of the asquzed, but in their own sompany and 
farther that попе of them informed ascased 
No, llof the sawa whish was reseived at 
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Shigaon. I also believe tha mother’s 
evidense that Gangaram refused ' prastieally 
to speak to her, although she attempted to do 
во when she met him near Digraj. I am also 
satisfied that on the resord of this ease it 
does not appear as to how accused No, 11 
reoeived information of the death of -Dadu 
at Shigaon exoept in the manner suggested 
by the proseaution. 16 18 possible, however, 
as has been suggested in the course of the 
argument, that he may have reocived the 
information otherwise, and not from the 
offisial report, He may have heard about 
it earlier, That is just a possibility, in 
support of whioh there is no evidence, Bat 
that is a possibility whieh must be borne in 
mind, 

The next sireumstance із that deposed to 
by the two witnesses Ganu and Bau, Exhibita 
298 and 845, respectively. These two witnes- 
ges were examined by the Poliss Inspeator 
on the ird of February. Apparently the 


, Judge and the Assessors have believed these 


witnesses, and on the record I am unable fo 
find any definite reason for distrusting their 
evidence, though evidence of the type whieh 
these witneases have given must be received 
with а oerlain degree of santion, partiaularly 
when there has been so mush delay in the 
investigation and when we have regard to 
the fact that Dadu’s murder must have been 
talked nbout for aush a long time in the 


.village. Asoording to these two witnesses, as 


they were going from Sangalwadi to Shigaon 
and as they reached the Nalls, they -were pre: 
vented by acaused Nos. 1, 8 and 9 ‘from pro. 
seeding further and were threatened to go 
bask. There was aome row going on and 
they felt afraid of proeseding further and 
did go bask, Asoording to these’ witnesses 
aocused Nos. 1,.8 and 9 attempted to turn 
baok those who were prooeeding by the Nalla, 
but did not find themselves in need of ary 
onteide assistanoe when one of their party 
was being attasked, If these witnesses have 
told the truth, the prosecution theory is true 
and the defense theory sannot be accepted. 
On the whole I am inelined to believa the 
evidenas of these two witnesses, though 1 am 
not disposed to lay great emphasis upon this 
oiraumstanoco. 

Then I some to the important incident 
whioh oesurred on the 2nd of September at 
Samdoli. Apparently acaused No. 8 went 
to Samdoli in the evening of the lst and he 
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found that the names of the four pergens, 
` who had been desoribed in the statement of 
Gangaram as not ‘recognised, were to be 
mentioned ; and the four persons proposed to 
be implicated according to the prosecution 
case were Маһәйц Takaram Patil, Bahiru 
Vithn Patil, Bhagwat Nana Patil and Bala 
Anna Dessi, Aaaused No. З is said to have 
intereeded for them, and it is said that 
on the suggestion of aceused No. 11 aaeused 
No, 3 aotually went baok ‘to Shigaon 
and brought those persons, who were at 
Shigaon, to Samdoli with a view to request 
Shripati not to implicate them. Apparently 
it was arranged that if those persons would 
agrees not to help the six persons who were 
already mentioned aa the assailante, their 
names would not ba mentioned, The faot of 
aeeussd No, 3 having gone to Shigaon and 
three out of these four persona having gone 
with aeeussd No, 3 from Shigaon to Samdoli 
on the 2nd of September is proved by a 
number of witnesses. Some witnesses from 
Samdoli have been examined; they also 
support this version. The three persons who 
went to Samdoli are Mahadu Tukaram, 
Behirn Vithu, and Bhagwat Nana. Bala 
Anna Desai was not in the village of Shigaon 
at the time. І may mention that all these 
four persons whose names were intended to 
be mentioned have been examined and 
Mahadu Patil, Bahira and Bhagwat all 
support the prosecution version. There is 
also the evidenee of Bhau Parappa, Exhibit 
234, who is the brother-in-law of Bala Anna, 
the evidense of Bala Patloji, Exhibit 229, and 
Kesho Naiku, Exhibit 173, and Nana бапа, 
Exhibit 259, to show that asaused No. 3 went 
to sall these three persons from Shigaon and 
that the three of them did go to Samdoli. The 
evidenee of the witnesses Tatya Laxman and 
Joti Yesu, Exhibits 223 and 224, supports tke 
prosesution version as to the visit of those 


three persons of Shigaon to Samdoli and 


as to the result of that visit, Exhibit 
225, Krishna Babaji who belongs to 
Samdoli, proves the fast that aecused 
Nos, 40 and 11 and other members of the 
party of the asoused were at Samdoli on the 
2nd. On the whole I do not see any reason 
to distrust this evidence or to diseard it, as 
suggested on behalf of the defense, It is 
needless to examine whether those four 
persons, whose names aasording to the pro- 
sesution were intended to be mentioned, had 
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any feelings of enmity against any of the 

8osused or against Dadu, Bhagwat Nana is 

the son of Nana Gundi, who was one of the 

aesused in the Bagdi murder oase, and Bala 

Anna Desai is the brother cf Tatya Anna 

Desai, who was one of the acaused in the case 

relating to Gangu’s murder, Thus apparent- 

ly there was some motive on the part of some 

of-the aseused to run ір these persons, and 

there is evidence to show that desire was 

expreseed, I believe this incident about 

these witneases having gone to Samdoli for 

the purpose for whieh they are stated to have 

gone. Ап insident of-this kind eannot be 

easily made ap. Further it is a signifiant 

fact that from the beginning aseused No, 1 

seems to have left a lcophole for mentioning 

any four persons later on, besause he refer. 

red to additional four persons who eould not 

be resognised in the first statement whish he 

made to the Patil on the Ist of September, 

and it is quite olear that he did mention that, 

besause in the note to the Polise Patil of 

bhigaon the Polise Patil of Samdoli did . 
refer to this fast, Whether this state- 

ment ,about four persons, who were not . 
recognised, was the result of a oasual oon- - 

versation between Dhondi Ramoshi арӣ - 
Маһайп, whioh is said to have taken place 

when the latter went to give information to 

the Patil, or whether it -was due to any other . 
sonsideration, the fast remains that six per. 

sons were spesifisally mentioned and four 

persons were mentioned generally. I have- 
not overlooked the faot that accused No, 7 

and the two Mangs had already made their 

statement and there was practisal~ difficulty 

in mentioning these four names on the 2nd 

September, But this difficulty was not known 

to others, and авопвей No. 11 seems to have 

been more anxious to eripple the opposition 

rather than to mention their names in threa- 

tening these witnesses into submission. The 

insident about these witnesses having been 

oalled to Samdoli seems to me to fit in with 

the reservation made from the beginning 

about four persons, I believe this inoident 

to be true and it undoubtedly lends support 

to the prosesution oase and is inconsistent 

with the defence theory, 

I next.come to the evidence whish had been 
adduced on behalf of the prosecution relating 
to the innoeenee of the six persons whose 
names were spesifieally montioned by Gan: 
garam, Ав regards those six persons 
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generally the ease for the proseoation is that 
all of them were оп terms of enmity with 
some of the acansed, that -one or the other 
aosuced hada grudge against eash one of 
these six persons and that that was the 
motive forimplisating them falsely, In fast 
they were at different plases and sould not 
have been at Samdcli Nalla on the night 
in question, and it ів claimed for the pro. 
sesntion that the evidence is saffisient to 
establish affirmatively the innosenoe of these 
six persons. It is also slaimed for the 
proseoution that the motive on the side 
of each one of these ssensed persons for 
leading the attaek on Dadu or even on 
Gangaram is very meagre and in the oase 
of some, it is not shown that there was 
any motive or anything like the motive 
whioh the other side had. I shall deal 
with the evidenae with regard to the six 
pereons briefly and on the evidense I feel 
satisfied, generally speaking, that in the ease 
of eaoh one of these the sonslusions insisted 
upon by the proseoütion are supported by the 
evidence in the sage. 

- Bala Babaji, whose case І shall deal 
with first,is a cripple aesording io the 
medical -evidenos. He sannot walk more 
than a furlong and whenever he has to 
go long distanse, he has to go on һотве- вок, 
He hes got corns on hia feet. (See Exhibit 
2417.) Thus it is diffionlt to understand 
prima facie how sueh a person oonld think 
of. taking part at such a distanee from bis 
village in the attack on Dadu, His father, 
Babaji, was ono of the six persons charged 
with the murder of Gangu and he was 
sonvieted. © Оп the resord of this sase it 
is shown that the asaused No. 10 had 
some eninity with Babaji in sonnestian with 
certain. civil proceedings. The evidence 
with regard to this is examined in detail 
by the Sessions Judge and the fact of the 
enmity.has not been disputed before us, 
І do. not think that all the exhibite, whioh 
the Sessions Judge has referred to, are really 
песбавагу for the purpose of establishing 
the. broad fast that aosused No, 10 had 
feelings of enmity against Bala Варајі, 
There is the undonbted fact that Babaji 
was one of the scsused in Gangu’s вае, 
That may afford а motive to Bala to 
entertain -feelings against Gangaram and 
.Bhripati, But making due allowanee for 
thas consideration, if ssems to me that on 
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the medieal evidence iu the ease his inability 
to participate in such an attaak is establish- 
ed, Farther it ia said that he was at the 
time at Wading. This fast is sought to be 
proved by his own evidense, Hxhibit 236, 
Manjula, his sister, Hxhibit 243, and hia 
brother, Kvishra, Exhibit 244, Undoubtedly 
this evidenca as to ahbi is apparently 
interested. Bat on а perusal of the de. 
positions of these two witnesses I am 
inslined to believe them. If Bala Babaji 
was really at Wading, as is claimed for 
the prosecution, that is the kind of avidenss 
whioh а person in his position sould offer 
and no other,and in appresiating the akbi 
evidenea in this oase, as in other eager, 
that fast.ought to be‘borne in mind. I am 
satisfied, therefore, that the insulpation of 
Bala Babaji is shown on the evidansa on the 
record to be untrue. 

The next man, that 1 propose to deal 
with, is Dadu Daji. On' the resord it 
appears that he had enmity with the 
approver, Nana, Thia fast of enmity has 
been dealt with by the Ssssions Judge in 
paragraph 17 of hia judgment and I do not 
desire to examine it in detail. But it is 
diffiault to understand why Dada Daji 
should join in the attask on Dadn, the 
deeeased. The evidense in the oase, so far 
as ib goes, acpports tbe prosesution veraion 
that really his name was mentioned on 
aesount of enmity with Nana; the approver, 
Ваё` 1 am unable to discover any sorres- 
ponding reason on hia side to join the 
brutal attack on Dada or even Gangaram., 
Dadu Daji has been examined in the oase 
and he says that he left Shigaon on Friday, 
the 30th of August, for Islampur where 
he wanted to go to get oertain postal 
sertificates sashed, He was there on Friday 
and on Saturday, and he says that he left 
Islampur in the company of several other 
persons and eame to Shigaon in the after. 
noon of the Ist. There із eonsiderable 
evidence ав to Dadu's visit to Islampur, 
ac to his stay on Saturday night at Is- 
lampur, and as to his leaving Islampur 
for Shigaon in the morning of tke Ist of 


September, If that evidence is believed, it 
is impossible that his inoulpation by 
Gargiram in this srime sould be true, 


There is the sash certifisate which has baen 
endorsed for the purpose of being. aashed, 
Lut in fast the certifeate was not sashed 
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and he had to keep it with him. He 
returned to Shigaon with the eertiüeate, 
This certificate is produssd iu the 0880, 
Exhibit 63. In support of his visit to 
Islampur and his stay there during the 
material time there is the evidence of Bala 
Master, Exhibit 182, and Tukaram, Exhibit 
185. The evidence of the Post Master is 
ugeful, as showing the general purpose of the 
visit cf several villagers, in whieh Dada Daji 
wasineluded, to Islampur for getting the serti- 
faatea aashed.. Dadu himself, Exhibit 216, 
Раша Atmaram, Exhibit 219, Rajba, Exhib't 
220, Mahadu, Exhibit 221, Bihiro, Exhibit 
226, Dnyanu, Exh' bit 23!, and Dnyanu Naga, 
Exhibit 235, all these witnesses taken фо. 
gether prove the faet that on Saturday he 
was at Islampur, that he elapt ats temple 
there and that be refuraed in the company 
of some of the villagers to Shigaon on 
Sanday. In eonnestion with this evidense 
ihe defense have urged that it is not reliable. 
In the course of tha arguments it was 
sonceded, and in my opinion quite pro. 
perly, that the evidenca went to show that 
upto the evaning of Saturday Dada was 
at Islampur, Bub it was suggested that 
the evidence to show that he slept at 
Islampur and that he returned in the morn- 
ing of the lat from Lelimpur to Shigaon 
was not reliable and anffisient, 15 was 
suggested that he might have walked down 
from Islampur to Ssmdoli Nalla on the 
night of Bist, Аз l have already stated that 
the distanee between lslampur and Samdoli 
Nalla is a little over 20 miles and I doubt 
whether Dadu Daji sould .have performed 
the feat whiob, it is suggested, he did 
perform, It is not explained in the evidence 
why he should attempt to do it and where 
and when he got the information that 
Gangaram, bis brother und the other 
members of the party would be at the 
Nalla on the early morning of the Ist of 
September. The eviderce tends to show 
that the visit of Gangaram and his brother, 
Dadu, was really fixed upon on Friday the 
30th of August and it is in evidenee that 
this Dadu had left :higaon for Islampur 
on Fridsy. There is nothing in the cage 
to show bis assosialion with the other five 
or апу other source of information, and it 
seems to me on the evidence that the 
alibi of this witneer, Dada Daji, is abund- 
actly eetaklirked that the deferee thkecry 
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in this particular sage must be taken to 
have been proved to ba falee, Of oourse 
that oireumstanae threws а serious doubt 
upon the general «story of the defenae, 
At the same time it must ba remembered 
that besause it is false in one particular, 
it is not necessarily falsa in all parti- 
sulars and the rest of the story with 
regard to these persons must be examin- 
ed. 


Taking the ease of Bala Chandra Bande, 
it is true that be is. the brother in-law 
of Dhondi Murari, and itis not an unfair 
suggestion that he may -hava had feslings 
of enmity against Shripati and Gangaram. 
At the same time the resord diseloses that 
&acsused No. 10 had soma enmity with Bala 
Chandra Bande, and the oasasion of that 
enmity was, apar} fron some earlier pro. 
eeedinga between him and Bala Bande, 
thet Bala Ohandra Bands proved a sori of 
obstrustion in the way of improper son- 
nestion that asoused No. 10 had with а 
woman named Chandra, distantly related to 
Bala Chandra Bande, The evidenos as to 
the oonnestion betwesu aesused No. 10 and 
Chandra is ample. There ara letters said 
to have besn written by Chandra to assused 
No. 10 and on the evidenca of Chandra Í 
hold those letters proved. This eonneation 
was disliked by Bala Bande, вой under the 
eireumstanses we, have а direst and im. 
mediate motive on the part of accused No. 10 
to, ceo that Bala Chandra Bande was 
vun in. Bala had given evidenss,in tho 
beam theft ease against Gangaram. On 
the other hand, the motive suggested is 
that he was a relation of one of the assused 
persons in в previous morder oase, Even 
assuming that in the matter of motive the 
position ia fairly bslaneed on either side, 
we must oonsider the evidence as to wliether 
Bala Bande did take part in this affair. 
We have the evidenee of Bala, Exhibit 198, 
his brother Hari Ohandra Bande to show that 
he waa at Shizaon. Ido not say that this 
evidence of alibi is convinaing, but it may 
be said fairly thet Bala Bande himself has 
been examired and subjeated ќо  oross- 
examination and that he is in a position to 
adduee evidense to show that he was far 
away from the Samdoli Nalla., There is also 
the evidenso of Eknath (Exhibit 201) ta 
support tke general story of his innosenae, 


564 
GANGABAM 0, IMPERATOE, 

The next man is Atmaram Bhau, As 
regards this young man, his name seems to 
have been mentioned aesording to the pro- 
seeution on aesount of Bhau'a enmity with 
авопвеі No. 8, Не is not shown to have 
anykind of aonnestion with апу of the accused, 
nor to have any grudge or feeling of enmity 
aginst any of them, exespt sush as may be 
inferred from the fast of enmity between 
aesused No. 8 and his father Bhau, It 
is important to remember that it was 
Atmaram's father, Bhan, who made appliesa- 
tions to the authorities, after the first 
investigation was praetisally over, to have a 
sesond investigation ; and there is evidence 
to show that he was in fast at Akhalkop at 
the time. Ontside his own evidenee, Exhibit 
211, there is the evidense of Kesho, Exhibit 
212, his own father, Bhau, Exhibit 213, 
and Sitaram, Exhibit 215. Bhau's statement, 
whieh was resorded before the Committing 
Magistrate, was acsepted in evidence, as 
he died after the committal proseedings and 
before the trial The evidense as to alibi, 
whieh I hsve sarefully read, appears to me 
to betrue. 16 may not be abundant evidenos, 
but itis just that kind of evidense whioh 
а person in the position of Atmaram sould 
adduse if he wss really at Akhalkop, But 
this evidences, coupled with the initial 
improbbility of this man being anywhere near 
the Samdoli Nalla on the night of the 31st of 
‘August or in the early morning of the Ist 
of September, satisfies me that his name 
was falacly mentioned, It is important to 
note in oonnestion with Atmaram that 
Gangaram  distinotly stated to the Patil 
as follows:— Out of these Atma had an 
axe. He saidto me ‘throughout the life you 
‘pursued. (permecuted) me. Can I release 
‘you now P’ ` 8o saying he hit the first axe 
on the left thigh and Daji’s son hit the stick 
on the right arm.” It is diffisult to 
understand how this atatement sould have 
been made by Gangaram if he was disposed 
to haveany regard for truth, for Atmaram 
is not shown to have been ever persecuted by 
Gangaram. There is no suggestion on the 
reeord of the oase as to how that statement 
attributed by Gangaram to Atmaram could 
be true. 

The next man is Keshao Tatya, He 
had enmity with aesused No. 10. Не is 
the brother-in-law of Tatya Anna Desai 
who was one of the aseused injiGangu’s 
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ease, and he is also said to have enmity 
with aesused No. 10, The first eireumstanee 
is relied upon by the defence as explaining hia 
alleged attask on Dadu and the latter siroum- 
stance as explaining why his name was falsely 
mentioned. He also has been examined. 
His deposition is Exhibit 202, and there 
are two witnesses examined to show that 
he sould not be at the Samdoli Nalla. Those 
two witnesses are Dhondi Gopal, Exhbit 205, 
and Dadu Tatya, Exhibit 206. 

The last mau is Galmya. Undoubtedly in 
tho year 1918 аі егөпоэз, and strong differ- 
enees too, had arisen between Gulmya and 
Bhripati, and in the matter of motive, without 
trying to differentiate too nisely. it may ba 
said that Galmya may wish to do harm to 
Shripati's party and Shripati may wish to 
do harm to him and those who were on his 
side. Itis also true that G'almya's antese:- 
dents are not good, and in the matter of 
antecedents he may be but on a par 
with some of the assused. But 16 dosa not 
appearon the resord of this ease that about 
this time, £. e., in 1918, whea he had severed 
his sonnestion with Shripati, he was doing 
aoything whish sould bs said to be improper 
against Shripati, Hi; helping Lakhu in the 
theft sase is relied upon as showing his 
attitude towards Gangaram and his associates, ` 
inaluding Shripati, But I am satisfied on the 
resord of this саве that Gulmya helped the 
right side, and rendering assistance of that 
kind might be a matter of grievanes only to 
those who did not like any eomplaint beiug 
made against them or their friends. it- 
eannot be treated: as affording any reason 
for holding that a person helping the right man 
would go to the length of what he is stated 
by the present aesused to have done in this 
esse, Taking the probability based upon 
motive to be equally balanced in his ease, wa 
have the evidence of Galmya himself, 
Exhibit 192, Bala Nidgiri, Exhibit 191, and 
Gulmya’s wife, Harni, Exhibit 194. This 
evidenos as to alibi may not be eonvinoeing 
and is not very strong. Though I feel 
satisfied in my mind as to the alib of some 
of these persons, I admit that I do not feel 
во elear as to the alibi of some of these, But 
taking the bulk of  evidense relat. 
ing to these witnesses as to their alibit 
and as to their general relations with : 
the aeoused it seems to me that the net 
effect is strongly against the defense and 
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Very mueh in favour of the prosesution 
ease, Here again the oritisism that waa 


offered was not so mush for disbelieving any | 


;partisular witness aw for the general distrust 
‘of evidenee of this kind, as it could be easily 
eonsosted, This: general sritisism is very 
useful in appreeiating this evidence with 
caution, but:it does not help us muoh in 
eoming to в conclusion; and, in my opinion, 
it is quite impossible to ignore the effest of 
the bulk of the evidence relating to the six 
persons, The result is that the prosesution 
have offered all these six persons as witnes- 
ses to show that they were not at the 
Samdoli Nalla and further they have shown 
that as regards the initial probability as to 
their taking part in sush an attaok, tho 
balanae of probability is in favour 
of the prosecution theory and against 
the defense theory. On the other hand, thera 
is nothing on the resord to show either in 
the sross-examination of апу of these witness- 
ев conserned or anywhere else on the 
record that there was any kind of general 
conspiracy among tbese six persona with or 
without some others, In tha absenee of any 
evidence of assosiation among them, it is not 
reasonable to assume that there was such a 
conspiracy among those six persons as would 
lead to sueh an attack on Dada, On the 
whole, therefore, I am satisfied that the pro. 
_ sesution have given all evidence whieh sonld 
reasonably be expected to show that none of 
these six persons was soncerned in this 
erime. 

These are the sircumstanses which all 
terd to point to one sonalnsior, namely, that 
generally speaking, the defense theory is 
false and that the proseoution theory is true, 
These oirsumstanses to which I have referred 
are very important in the oase, not only as 
affording assurance to the other direot 
evidenes to whieh I ehall presently some, 
but also as showing that each one of these 
sircumstanees pcints to а sonelusion against 
the defenee, On the other hand, thera is not 
a single oireumstanoe of any real weight 
which oan be said to have been proved in 
this ease in favour of the defenee theory. 

Í may refer here to the argument based 
on the delay in the present  proseeution 
theory being put forward. Generally speak- 
ing, it was suggested ор the very day by the 
mother of Dadu (Exhibit 165). This is 
supported by the eyidenee of Bala Master 
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(Exhibit 182). I have already referred to 
the evidenee of the Sub Inspector of Palus 
to show that the theory was mentioned to 
him on the 4th September, and to the 
telegrams and applieations of the relations of 
the six persons to different authorities to show 
that that was the burden of their suggestions 
and statements, It is slear, therefore, that the 
present  prosesution case was suggested 
almost simultaneously. Oaly the first in- 
vestigation  proeseded on the lines of the 
present defense theory. But that does not 
lend support to the argument based on the 
ground of delay. 

Coming now to the direct evidense, as to 
the вопврігвоу on the iQth of August 
we have the evidenee cf the two approvers, 
Mahadu and Nana, the confessions 
of assused Nos, 1, 2, 3, 4, 5, 6 and 10 and 
the evidence of Rama Satu, Bala Ashte and 
Santu Bagdi. As regards the approvers. I 
may mention here в eiroumstanse whieh I 
should have stated earlier. In the first 
instance, these two persons were arrested as 
asoused persons and they made their son- 
fessions. The Committing Magistrate offer- 


_ed pardon in a form, whieh is rather unusual 


and whish may have proved embarrassing. 
Ав а rerult of this offer whish was aesepted 
by Mabadu and Nana, they were examined 
as witnesses in the oase. Their evidense, 
generally speaking, i is fairly detailed and is 
not in any material partisnlar shown to be 
ineonsistent with the first statements whioh 
they made, The evidense of Rama Sata 
(Exhibit 190), Bala Ashte (Exhibit 359) 
and Santu Badgi (Exhibit 174) is not on the 
whole more assuring than the evidence of 
the approvers. All these persons were 
present at the oonspiraey and maintained 
silence, although they had knowledge of the 
sonspirasy, This evidenee, however, is sueh 
ав сап be reasonably expected in the ease 
of such a sonspiraey. We have the assurane 
as to sonspiraey not only from these persons 
who are not free from taint as witnesses, 
but also from a fairly large number of 
aesused persons who made their eonfessions 
in the first instanee. As regards the son. 
fessions, it is quite true that exeept in the 
ease of asoused Nos. 3 and 6 they have 
all been retracted; and retrasted confessions 
naturally oarry muoh less weight than son- 
fessions whioh have been adhered to. Bat as 
regards the general story of the sonspiracy, on 
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the whole, I do not see any reason why the 
confessions which have keen made by these 
eeveral aecuced should not be believed, at 
least co far as they relate to their own pre- 
senee at ihe ecprpiraey. In spite of this 
evicerce, whieh is subject to eertain infirmi. 
ties, I have locked ont for eorroboration 
in tbe conduct of the aconsed; and generally 
speaking, I om catiefcd that the eubsequent 
ecrdcet of the aceused lends soneidejable 
support (o tke theory of ocnepirasy. For 
jnuetance asouced Nes, 9, 10 and 11 went to 
Samdoli, I do rot desire to refer to this 
ineident in detail cver again, bub their early 
visit to Semdcli.cn the Ist cf Septemter, 
ecupled with the subecqvent interest whieh 
acenced Nos. 10 ard 11 tock throvehcut 
the first investigation and in the arrest of 
so: e of the aesused, is mcro indicative of the 
tintb of tbe story ratker than otherwiee. 
І em ret unmindful of the sonsideration that 
if.Gavgeram was ап associate of аввпвей 
Nes. 10 ard 11, the ‘murder of his brother 
may rhniuraly exeite interest in seoured 
Nos. 10 ard ll and they may go ard telp 
bim toa serfain extent. 1 have given due 
weight lo this eirenmstance and msking due 
allcwarce for it, I still remain of the opinion 
that their aoncuot is indicative of the general 
truth of the огу. вв to conspirsoy and nct 
indieative of the 1ппсбепае of Gangaram and 
themrelven, вв suggested by the defence, 

Lehall row deal with {һе case of each of 
the assured separately. In spite of my 
general belief in the story of the conspiraoy, 

.in dealing with the care of each aseured I 
desire to test the ease against each aaeured 
with reference to his partienlar conduct. 

As regards aeaused No, 1, itis an undcnbted 
faot that he and his brother, Dadu, did go 
from Shigaon to Sangli Bazar on the 3186 of 
Avgust and they stayed at night at Sangal. 

wadi, 1 bave rot so far mentioned the parti. 
aular motive, whieh he had againat Dadu. 
Tt is proved in the case that there had been 
quarrels between acensed No. 1 and the 
deqeased Dadu. They were two brothers 
and after . Gangaram gave evidence in 
Gargu's case, there is evideroe to prove 
that there were quarrels between them over 
the evidense given in Gangn’s case. Dadu 
believed thet Gangaram had given falre 
evideree and he disapproved of Gangaram’s 
sondust. 16 is needless to state this evidence 
in detail, It іе said that the differenees had 
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led io their reparation in living. There Js 
also evideree in the care, whioh 1 believe, 
to show that the relation between Krishni, 
the wife of Dudv, and sesuced No. 1 were 
not proper, In making the suggestion at the 
let meelirg on tke mernirg of the 30th of 
August that hia brother may be murdered, 
he was aotuated not only by any motive 
всштсоп to himself ard bis asecaiates but 
by ccmo rerconal motive aleo, I am. satise 
fid on tbe sviderce that it was cn agecunt 
of {Беке reasona that soeuced. No. 1 offered 
practiaelly (о вавтібсе Dadu, Dadu was an 
innocent and incffersive man and he was 
misled and persuaded by accused No. 11 to 
accompany Gangaram to Sangli. This in. 
cident is proved by the evidence of dija, 
Hxhibit 165, and other witnesses in the 
care. He was not himself willing to go 
to багай, but ultimately be did go thera 
and there js no doubt about the murder of 
Dadu, Having regard to his conduct the 
eviderse as to воперігасу reems to me to be 
amply corroborated. T have no doubt that, 
as alleged by the proseeution, the acovsed 
No. 1 was helpful in seauring the murder 
of Dadu acd was present atthe seere of 
Offeuee. Ido not refer here to his other oon- 
duet abont feigning to Lave reacived injurier, 
as I bave already referred to it eleewbere, 
But taking his «ondust as a whole into 
consideration, it leaves no doubt as to his. 
being вопевгпей in the crime. Tt вар be 
said that but for him this particular 
murder could not have been bronght about, 

As regards aseused No. 2, there is no dovbt 
that he was а new ascosiate of this som- 
pany. He had joined apparently ia 1918, 
and it does not appear on the тозса 
whether һе һай ару personal motive in 
this murder. At least none has been mention. 
ed pointedly in argument and 1 have not 
heen able to dissover any, So far as he 
is eonserned, we bave the evidence of tle 
approver supported by the evidence of there 
three witncsere, Tukaram Pati), Santu Bagdi 
and Rama бабо, as to bis presence. He 
bas signed Exhibit 230, whieh might show 
his asscaiation with Shripati. But in hig 
оазе really when the evidence is analyeed, 
it depends upon the cvidenee аз to the 
conrpirasy to which I have already refer- 
red and his own sonfession. He made hig 
sonfession on the 5th, He was arrested on, 
tho 4th and there was no undue delay 
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whatever in his making the confession, 
Though in the matter of direst parsonal 
motive and his conduet outside that disclosed 
in the evidenos relating to conspiraey and 
in his eonfession there is nothing tangible 
against him, I am satisfied that the evidente 
аз to conspiracy is suffisiently sorroborated 
by his own confession, which, even though 
retracted, I believe. There is also evidenae 
whioh the Government Pleader has relied 
upon, to show that he left Shigaon on the 
evening of the 31st with his other four 
companions; but that evidense is not any 
better than the evidence of oonspiracy. 
After all the esse against him is really 
proved by the evidenes relating to the 
eonspiraey and his confession, There are 
the confessions of the oo-acoused, particu 
larly of those o9-aconsed who have adhered 
to their confessions up to the end. I attaeh 
very little weight io the sonfesgsions of the 
eo.&asuted whieh have been retracted at 
the trial, 1 need not state my reasons for 
that attitude in -tbis ease, Even apart 
from the confessions of the co-asoused, I 
am satisfied as to the guilt of acsused 
No. 2. í 

Accused No. 3 has not appealed and we are 
поб conaerned with bis oase. 

Aeeused No. 4 is in the same position 
as regards the nature of the evidence, Bat 
his ease is different from the sass of 
&eoused No, 2, in this sense that Һе did 
гоё take ару part in the aetual murder, 


He did not goto the Samdoli Майа, and: 


the part whieh was aasigned tohim by way 
of going to attend at  Dadu's field on the 
Bist of August be failed to perform. But 
there is the evidence of Jija (Exhibit 165) 
and Vithal (Exhibit 303) to show that 
he did assompany Shripati when he went 
to persuade Dadu on the evening of the 
ЗЬ August to go with Gangaram to Sangli. 
On tkat evidenee I вш satisied that on 
the evening of tbe Slat of August, he did 
aosompany Sbripati to Dadu. It ia quite 
true that be’ did-not take any part in the 
persuasicn, It is also true that he did 
not #0161 the furotion which was assigned 
to bim on the 31et Auguet. In the shape 
of oonduat or in the shape of personal 
motive there-is поб mvoh against this asoused. 
At the came time we have the evidense 
"with regard to eonspirasy whish I bhava 
debailed and bi own gonfession gacsrai: g 
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to the evidense of the Poliso Inspestor he 
was arrested on the 91), It also appears 
from that evidence that he was kept under 
a sort of surveillanoe at the village from 
the 4th September, . At ore stage I felt 
some difficulty as to whether the славе was 
sufficiently made out as regards aconsed No. 4. 
Bat on a eonsideration of all the ocireum- 
Stanees I think that tha aonelusion reaohed by 
both the Assessors and the Sessions Judge in 
his ease is also right In reashing this 
conslusion nesessarily his confession has to 
be considered, and in considering that воп. 
feasion I have not overlooked the fact that 
his oonfession was not made immediately 
after he was under tho Polise eye. At 
the samo time he was not under arrest 
bafore tha 9th and the evidense as to 
shows that he was present at 
both the meetings, 

As regards assused Мо, 5, ib is quite 
tiras that he has not signed either of the 
two applications, Exhibits 130 and 12, His 
confession stands more ог lesson thesame 
footing and is subjest to the same oriti- 
siem as the oonfessicn of asoused No. 4, 
There is a diserepansy in the evidence of 
the two approvers as tə his presenca at 
the evening meeting on tbe 30th. Giving 
him the benefit of the donbt arising in 
consequence of this diserepanoy, I ат pre- 
pared to hold that it is not shown that 
he was present at the evening mesting. 
Bat in his case there is а piese of son- 
dust sven more asanring than his oon- 
fession. That piese of eondust is that he 
made a stitemsnt that five ont of віх 
persons who were originally charged by 
Gangaram were seen by him going towards 
Sangli on the night of tbe murder. It 
also appears from the evidense of the 
Sub Inspector, Exhibit 368, that he was 
sited as a witness when the sharge shset 
was sent. This readiness to support the 
defence theory is а slear indioation of bis 
intention to help the sonspirasy and of his 
agreement required under the definition of 
вопврігаву. It is no doubt a question of 
faot to be determined ineash ease as to 
whether the partisalar nosusel agreed with 
the other persons to do any illegal aot. 
І am quite satisfied in this ease that there 
was a general agree neat in the morning 
to induce Dida to go to the Samdacli Маа in 
the manner already aiated and to kill him 
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seama to me to indicate his desire to support 
the purpose for whish the arime was 
organised, Though, therefore, as regards 
'aesused No. 5 at one stage Í did feel some 
"аі опу in coming to в eonolusion adverse 
‘to -him, 1 am satisfied on a sonsideration 
‘of the evidense that his guilt also is 
established. 


Aesused No, 6 has not appealed. 

As regards accused No. 7, there is no 
doubt as to his oonduot. He was present 
on the morning of the 30th of August and 
he left Shigaon for Arjunwadi and he met 
‘Gavgaram and Юайп at Sangli on the 
afternoon of the 3lst. The whole party, 
inoluding aosoused No. 7, returned to San- 
galvadi, Не stayed separately, it is quite 
true; but in the morning he joined the party 
to return to Shigaon. His present ease is. that 
he lagged behind and that as soon as he 
heard a row, he ran bask towards Sangal- 
vadi as he was afraid of being deprived 
of the money that was with him. That 
is his ease now and we are satisfied from 
the statement whish he made on the Ist 
September, and whieh has been admitted 
in evidence as being in favour of the 
sooused, that thia position was taken up by 
him on the Ist of September, soon after 
the offence. 16 also appears from the 
evidence that on the Ist be returned to 
Samdoli and stayed tbere. There is evidence 


to show that on the Ist and 2nd Septem- . 


ber, he was there in sompany with Shripati 
and Balun Desai, accused Nos. 11 and 10, 
respestively, This shows he was through. 
out an agreeing party tothe oonspiracy, 
In his ease there is the further sharge 
as to his presence at the murder punishable 
under sestion 302 read with sestion 114, 
Bat in view of the statement whish he 
had made on the let of Sepetmber, we 
feel some doubt as to his presense at the 
saone of murder, No doubt if the appro- 
vers’ evidenee is to ba believed, he was 
there as a helping and sympathetie assooiate, 
But there is sonfliot between that evi- 
dence and his statement, and on the 
whole it would not be safe to sonfirm his 
convietion with regard to his presenee at the 
gaene of murder. In his case, therefore, while 
Tam satisfied that he was а member of the 
gonspirscy to murder Dadu, tho eonvietion 
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under вевіїоов 302 and 114 ought to be set 
aside. 

As regards saouced Мо, 8, there oan be 
no doubt on the evidenes that he is one 
of the old assosiates cf Shripati and there ia 
evidence against him relating to sonspirasy. 
Further there is the evidenae of Ganu and 
Rau, to which I have referred as showing the 
presenee of aeoused No. 8 аё the time of 
this murder, He has not confessed and in 
his oase there is the evidence relating to the 
sonspirasy supported by the evidenae of Ganu 
and Rau. It derives some support. from the 
sonfeesions of some of the во sesused, There 
is the evidence of а witness, Exhibit 170, who 
is said to have seen him returning from the 
Samdoli Nalla to Shigaon in the morning 
of the Ist, That evidenee is of sush a type 
that it is diffieult to place much relianee 
onit, І may mention here that there is some 
evidence to show that aeansed No. 8 was 
at Samdoli on the 1st September in tke 
evening. The presence of sasused No, 8, 
though not deposed to by the Patil and 
Dhondi Ramoshi of Samdoli, is deposed to 
by Jija at Samdoli on the evening of the 
lət. But in his ease 1 rely mainly upon the 
evidense of вопғрігаву and the evidenee of 
Qaru ond Rau, I am satisfied that he was 
one of the rersons who went to the Nalla 
and took partin murdering Рада, - 

As regarda acsused No. 9, there is elesr 
evidenee to sbow that he was present at 
Samdoli with acoused Nos. 10 and 11 on 
the evening of the lat of September. Dhondi 
Ramoshi and Jija refer to his prerence at 
Samdoli. That eondnet, in my opinion, is 
sonsistent with his guilt and not consistent with 
his innocenoe. There із the other evidence 
against him just as there is against acensed 
No. `8. Under the oireumstances І am 
satisfied that aeoused No. 9 was sonserned 
both in the conspiracy and in the murder. 

- As regards asaveed No, 10, there is the 
evidense as to oonspirasy and there ів bis 
confession made on the /th of February. 
На has no doubt retrasted this confession and 
he has made a very long and detailed state- 
ment at the trial вра made practically no 
statement before the Committing Magistrate, 
He is undoubtedly one of the associates of; 
Sbripsti and pcasibly as good a leader of this 
conspiracy вв accused No. 11, with whose ease 
I shall presently deal, He was slao present" 
at-Samdoli with accused Xo, 11 in the after: | 
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. noon of the 1st of September and took native 
„par in assisting the Investigating Officer. 
Ido not feel any doubt whatever aa to his 
guilt, 

Asregards aceused No, 11, there is no doubt, 

on the evidense ав to oonspirasy and his 
eonduet to whieh I have already referred, 
that he was в member of this eonspiraoy and 
in fact а leader of the sonspirasy. It was 
to him, according to the proseaution ease, that 
the five persons after murdering Dadu went 
to Shigaon; and then it was he who left 
Shigaon for Samdoli with some of the acoused, 
even before the news reashed the Patil of 
Shigaon. The evidence relating to the first 
investigation clearly shows that asensed 
No. 11 took sn active part in helping the 
Investigating Offiser and, as it now appears, in 
misleading him, I need not re-examine his 
.sonduet, Iam satisfied that the evidence ag 
to his being a member of this sonspirasy and 
as to his abetting the offense is trne, and 
that be is guilty. I may add a word with 
reference to his plea that on the 30th Auguat 
(Friday) he had gone to Islampur, He made 
that statement for the first time af the trial 
after the whole evidence was resorded, There 
is prastieally no evidence in support of the 
plea; and the statement of Knshnabai cf 
Islampur (Exhibit-1&6) in eross-examination 
is too vague to form the basis of any inference 
‘in favour of soaused No. 11. Ishould not be 
prepared to rely upon her evidence in support 
of the plea of авопвей No, 11, and her state 
ment, taken at its beat, is wholly insufficient 
to establish that, Shripati was at Islampur on 
that particular Friday. 
% This finishes the sonsideration of the guilt 
of the acanged persons. The result во far is 
that exoept in the oase of nsonsed No. 7, the 
sonvisetions of all the appellants must be 
eonfirmed. As regards accused No, 7, the 
oonvistion on the charge under seotion 120B 
must be confirmed, and that under sestions 302 
and 114 ought to be set aside. 

As regards thesentenses, in the «ase of 
those who have been senteneed to transporta- 
tion for life there is nothing to be ssid. 
Whether a person is guilty of being a 
member of the sonspiraoy fcr tke ригро:в 
of murdering а man or whether he other- 
wise abets the murder, be is punishable 
in the same manner. So in the oase of 
nosused Nog, 2, 4 and 5 the sentences for 
transportation for life must be confirmed, As 
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regards aesused No, 7, the sentence of trans» 
portation for life under seetion 120B must 
be oonfirmed; and having regard to our 
finding as to his alleged prerense at the 
murder, the sentenae under gestion 802 read 
with section 114 onghtto be oanselled, 

As regards these five aecused who have 
been sentensed to death, the case stands on a 
different footing. 

Aooused No, 1 who for the sake of his 
persona] ends offered his brother to be 
murdered, saw him murdered and in faot 
led him intoa trap. There вап be no doubt aa 
to the appropriateness of the sentenee of 
death passed on aesused No. 1, Gangaram 
Hari Parit. 

As regards the other four who have been 
sentenoed to death, it seems to me that the 
onse of aesused Nos. 10 and 11 must be 
separately dealt with. As regards aesused 
No, 10, he was undoubtedly one of the leading 
members of the conspiraey who aetually 
ascompanied the murdering party to the 
Samdoli Nalla and took an. aetive part in 
murdering Dadu, According to the proseen- 
tion sase whieh 1 assept, he was sent for the 
purpose of lending assuranee to the otber 
members who were sent to kil Dadu. The 
sentence of death passed on him seems to me 
to be appropriate. In the oase of asensed 
No. 10, Bala altos Ramrao Ні: durao Desai, І 
would eonfirm the sentence of death. 

Aa regards acoused No. 1), it is quite true 
that he did not go to the Samdoli Nalla to 
teke part in the murder of Dadu; but in my 
opinion on the fasts found he is as responsible. 
as any person who went to the Samdoli Nalla 
and took part in murdering Dadu, In fast 
his responsibility to my mind is even 
greater. The whole eonspiraey was batshed 
at his plase, and was thrcughout supported 
by im. At every stage he helped the 
whish was unfor. 
tunately eonoeived on the 30th of August, 
It ія true that he ia only liable to be punished 
under sestion 109 read with seetion 202, and 
not for the prinsipal offence under sestion 
302, Ви inhis osare I feel elear that the 
eentence of death is fully deserved. Ido not 
gee any extenuating sirenmstanes whatever 
in his favcur acd in spite of the faot that he 
did not ake any aetual part in the 
murder, I would sonfirm the sentense of 
ош passed on adeused No, 11, Shripati Bala 

ati, 
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So far I have dealt with the three 
persons whom 1 eonasider the worst offenders 
in the orime, 

` As regards asaused Nos. З and 9, they have 

been centeneed to death by the Sessions 
Judge. The record shows that these two 
persons were not leaders of the вопврісаву 
but were led by msn like Balu and Shripati, 
It is true that they took part in the actual 
murder of Dadu; but both in their subsequent 
eonduot and in their general responsibility 
for this sonspirasy, in my opinion, they овойру 
& Somewhat different position from that 
ossupied by aesused Nos, 10 and 11 After 
all in ease of this .kind, where there ara 
several persons eoneerned in the murder, in 
sonsidering the question of sentense the 
Court has to.draw a line; and in the interest 
of jistise it will bé quite fair to draw the 
line where I propose to draw it, namely, to 
sentense only those three aecused whom I 
have mentioned to death and to sentenae the 
rest to transportation for life, Аа regards 
agoused .No. 8, Sakharam Laxuman Patil, 
and ascused No. 9, Dadu Govinda Patil, I 
would reduce the senterce of death ёо oro 
of transportation for life in the sase of each, 
and order if to run soneurrently with that 
passed under section 120B. 

I desire to add that though in this case 
there have been two separate sonvistions 
recorded under sestion 120B and under 
geetion 302, read with seation 114 or cestion 
109, in the ease of tome of the aesused, I do 
not desire to ba understood as holding that 
. that is necessarily the correot view, The 
point bas not been argued and there is no 
prastiosl importance of this point under the 
sirsumstances of this case, In the case of 
three acensed (Nos, 1, 10 and 11) we eonfirm 
the sentence of death, and in the ease of tle 
other acoused who are appellants before us the 
sentence will be one of transporiation for 
life. Whether there will be two euch 
sentenses of transportation running sonsur- 
rently in the oase of some of them or only 
one, the résult ів praetieally the same. Itis 
in this view of the matter that 1 have not 
gone into the question as to whether a person 
eould be separately charged and sentenced in 
respect of a conspiracy for murder, and for 
murder in pursuanse of the same eonspiraoy 
or for abetment of murder cr with being 
present at the murder. 1 do not desire to 
exprees агу opinion as to what the eorreot 
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view on this point is, That must be sonsider- 
ed when the question nrises under 'eireuin- 
Bíanees under which it may have praatisal 
importaree, i 

‘Bafore leaving this вазе I desire to add a 
word аз to the sesond investigation otrried 
on in this gase. The investigation has bgen 
very fulland helpful on many points aonnest- 
ed with this ease, In spite of the oriticism 
urged cn bebalf of the defence, I am of 
opinion that the investigation discloses 
nothing whioh ean be said to be impropór or 
open toany objastion, I om asatisfiéd that 
the investigation was earried on promptly 
and efficiently, and there is nothing in the 
case to support the suggestion that it waa not 
honest. > 

Crome, J.—Ths sare and ability with 
whioh the learned Sessions Jadgé“has 
dealt with this diffiault care and the very full 
arguments which have been ‘placed bofore us 
have lightened our labours, вой in my own 
eate the task is still further lightened by the 
judgment of my learned brother which has 
just been delivered. Yet though I eonour in 
his eonelusiona, I think it desirable that I 
should resord my reasons separately in view 
of the importance of the ease and the grave 
intererts involved. 

Before soming to the fasts whieh appear 
to meto be relevant to the present matter, 


„1 willsay a few words ss regards the evidence 


on the resord to whieh objection has been 
taken in the argument before us. What ів 
known as Gangu's murder has no doubt a 
bearing upon the present ease, but I am not 
sure that the learned Sessions Judge: has 
appreeiated that bearing in its true light. 
Voluminous cvidense has been resorded to 
prove that the result of that oase wasta mis- 
enrriage of justice and that the false sharga 
whieh led to that missarriage of justice was 
manufactured by some of the present acaused 
in order to involve their enemies. Now, as T 
understand the matter, Gangu's ease ià 
relevant in three ways. 16 is relevant by way 
of introduction cr explanation tò the fasts of 
the precent oase, it is relevant in so far aa 
along with other facts it discloses a motive, 
and it is further relevant as rebutting ару 
inference which arises from any relevant faot 
in the present oare. As regards the latter 
point, i eonsider that the evidecee falls with. 
in the terms of ssetion У of the Evidence Aot: 
We are here confronted with two rival stories 
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ав to the eommission of the present erime, 
„and ай those two rival stories are mutually 
exsluiive, anything which tends to show that 
оре ia false, must neoeasarily go to prove that 
the other is true. Thesix persons, who were 
immediately implisated by aesused No, 1 
after the commission of the murder, are said 
to have abseonded when it besame known 
that their names had been mentioned by him 
as partisipators in the oerime, The faot of 
their abssonding was sonduet going to show 
that they were indeed oonserned in the 
murder. Therefore, anything whish tends to 
explain their eordust, whieh furnishes a 
motive other than a guilty oonssience, is 
slearly relevant under sestion 9 of the 
Evidence Act, Now it is said -that the 
falsity of the aharge in Gangu’s case was 
the motive whioh led these persons to 
absoond as soon as they were mentioned, But 
I think that idea does not sorrestly represent 
the real reason for their condust, A motive 
is that whieh moves а man to do a partisular 
aot, It is that whieh is in his own mind 
which moves him to aot, and whether the 
belief whieh produces that state o? mind is 
true or false, the motive remains the same 
and the truth or falsify of the belief їв uot 
really in question, What has been done in 
the present ease is to record, in the eourse of 
the present trial, a large body of evidenae 
to prove that the sharge in Gangu’s ease 
мав false and was inspired by the aceused. 
But what we have to consider is the‘ state 
of mind of these six persons on the lst of 
September 1915, and the evidense does not 
really bear upon that state of mind, unless 
it is shown that that evidences was known ta 
these persons. Without sush proof there is 
no logical eonneetion between the falsity of 
Gangu's ease andthe abseonding of the six 
personis on the Ist of September 1918. It 
has not been sought to show before us that 
these six persons had assess to the informa. 
tion whieh that evidenee  suppliée, and 
therefore, so far that evidense is not, ia my 
opinion, relevant for this spesial purpose. 
Indeed from the prastieal point of view it is 
quite unnecessary to consider whether the 
previous ваве was or was not в misearriage of 
justice, -besause it ean' be shown without thé 
least difficulty that there was a universal 
belief that sush wasthe sase, whieh in the 
village of some 2,000 inhabitants must 
neeessarily have been shared by these persons 
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who abseonded, I will only allude briefly to 
the evidenee disslosing that belief, It will 
be found stated in the depositions of Krishna 
Babaji, Bhau Ganuji, Sakharam Dayana 
Rameshi and Gangaram and indeed in maoy 
other plases upon the reeord, and it is alear 
that immediately after Gangu's murder that 
belief was openly asserted in a petition, 
Exhibit 127, whish bas since baen trased to 
the witness, Vishnu Petkar, Therefore, if 
it is established, as I hold it is, that that 
belief was prevalent, and must in all pro: 
babilities have bsen present in the minds of 
those six persons, it 18 unnecessary further to 
consider whether in point of fact the sonvio- 
tion in Gangu’s murder is right or wrong. 
In other гөвревів I have nothing to add to 
the grounds stated by my learned brother as 
regards this matter, exsept that where the 
Sessions Judge suggests that the evidenee as 
to the falsity of that case was relevant as 
eorroboratiog the sonfessions, it appears to 
me that he has omitted to observe that a 
confession is after all only evidence in ғо 
far вв it bears upon the orime into whith 
the Court is at the time inquiring and 
siroumstanses eorroborating the sonfessiona 
upon immaterial points are in themselves 
equally immaterial. I sympathise with the 
desire of the learned  Sessionà Judge to 


‘sorreet a miscarriage of justice, but that is 


no reason for making any inquiry while the 
trial of another offense was going or, unless 
that irquiry is оп matters direetly connected 
with the erime actually under trial, and 
where the learned Sessions Judge has argued 
from the similarity of the previous orime to 
the somplicity of the same set of persons in 
this otime, I think he has olearly fallen 
into an error, as explained by my learned 
brotber in his judgment upon the point, 

‚ Inow pass from this matter to the previous 
history of the relations between tha assused 
inisr se and their relations with many of 
those otherwise вопсегпей in the present oase 
ainoa the year’ 1912, І do not propsse to 
spend many words upon this matter, for it 
has been dealt with very fully already, and 
further, from my own point of view, I regard 
it ва furnishing very little aid toa correct 
conclusion in tbe present ease. What in 
effeot it shows beyond, І think, ару possibility 
cf dcubt is that from 1912 downward a 
number of the acaused persons were associated 
together .in various mattersand that for а 
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.sonsiderable time the witness Gulmya was 
upon the same side. It also shows that 
they were hostile to many of the persons 
. with whose ease we are sonserned on the 
alternative theory advaneed for the defense. 
Three of the six persons originally implieated 
in thig ease are related to those who were 
sonviated of the murder of Gangu, that is to 
say, Bala Babaji, Bala Chandra Bande and 
Kesbav Tatys, and Bala Ohandra Bande is 
also said to have quarrelled with aesused 
No. 10 in osonnestion with the woman 
Ohandra Bhasar, whose story I believe and 
whieh story goes to show that this Bala 
Chandra Bande interfered in the relations 
‘between аввпвей No. 10 and this woman, and 
this interferenee was sided by the witness 
(ulmya. There is also clear proof that 
aconsed No, 8 and Bhan, the father of 
Atma, one of the віх persons implicated, 
had quarrelled over some property and 
that Bhati had supported a widow named 
Gojra as against aesused No. 8, and that 
asoneed No. 8 was eonvieted in tbe oase 
arising out of those proseedings. It is 
further in evidenee that Dadu Daji, another 
of the six persons implieated, had brought 
about an adoption whish adversely affected 
the interests of the approver, Nana. Five, 
therefore, out of these six persons had 
grourds for enmity against some or other of 
the aosused and some of the aesused likewise 
had grounds of enmity against them, As to 
the special ease of tLe witness Gulmya, 1 do 
not find it necessary to add anything to the 
observations in paragraph 40 of the judgment 
of the learned Sessions Judge. Those faots 
appear to me to be established and they 
appear to show that Gulmya, who was 
originally an associate of the acouged persons, 
fell cut with them in tbe course of the year 
1918 and that this disagreement led to 
notive hostility and that in  partieular as 
regards what is known as the beam ease," 
Gulmya interfered actively on behalf of the 
complainant, Lakhu Jadhav, and that it was 
through his agenoy that the complaint was 
in fact lodged. It is clear that in spite 
of the attempt to compromise on the part 
of the acoused, & sompromise whieh wae, 
I hold, imposed upon Lakhu Jadhav by 
threats, the ease, owing to the aolion of 
the Deputy Superintendent of Polise, was 
proceeded with on the 25th of August 1915, 
and an order was isaned for the arrest 
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of aseused No. 1, At or about the time 
with whioh we are now specially soneerned, 
there is evidenss to show that aseused 
Nos. 1, 7, 8, 9, 10 and 11 were arrayed 
on one side as against the relatives of 
persons sonvisted in Gangu’s oase and the 
віх persons whom they sought to implieate 
with referense to the present orime. Thue 
thera clearly was motive, but tha motive 
may be interpreted in either direstion, aod 
therefore, in judging of the trath of the 
alternativa theory plased beforeus I do not 
think that the motive is of впећ spesial im- 
portanea as to require any further diseussion 
on my part. 

I may say here that I propose to aonfine 
myself to what appears to me to be more 
important parts of the ease, To my mind 
the truth as to the facts of Dadu's murder 
must be sought mainly in the evidence as 
to what took plaee at the time, and the 
surrounding sireumstansss are after all of 
only sesondary importanes. І aome, therefore, 
now to the murder of Dadu on the Ist of 
September 1918, Apart from the identity 
of the murderers, there is no dispute as to 
the plase and manner in whioh the death 
of Dadu was eaused. Ав to the time. L 
have scrutinised the svidenee bearing upon 
that point and it appears to. me probable 
that the murder took plase very shortly 
before sunrise on the morning of the Ist of 
September. The sun rose on that day at 


about 6 4. M. and Mahadn, who was sent: - 


to communicate thenews of the erime, reashed 
Samdoli after daybreak, Therefore at the 
time ofthe murder the sun muat have been 
not far from reashing the horizon. The evi- 
denoas of Ganu goes to show that they 
started from Sagalwadi before sunrise 
and when the sun rose he was at Dudbgaon, 
whioh is four miles from the soene of murder, 
This witness also says that faces sould ba 
distinguished and the approver, Mahadu, says 
that it was almost daybreak and that it was 
dawn when they reached the soene of the 
offence. It seems, therefore, that there was 
probably suffisient light to distinguish faces 
with some elearness at short distanees. 1 
have alluded to this matter as bearing upon 
the possibility of Dadu having been killed by 
mistake for his brother, авоцзей No.1. If 
the statement of aseaused No. 1 ‘be era- 
mined, I think that that possibility must 
be exoladed for the version that he himself 
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puts upon the matter and the state of the 
light at the time renders this improbable, 

Before I воще more olosely to the evidence 
as tothe murder, [should like to say that 
here we have two theories. No third theory 
is advanced and if it is shown that the six 
porsons, who were in the first instance 
sharged with this erime, eonld not in all 
human probability have committed it, then 
there is a very strong probability that it was 
committed by those persons who made that 
false report and who by their own admission 
are cognizant of the fasts and were present 
at the воепе of the murder. Therefore, I will 
examine the evidense bricfly from that stand- 
point, 

The firat point, and the most important 
point in my opinion, is the very trifling and 
superfisial injuries inflisted upon asoused No, ]. 
Assording to the theory of the defenae the 
object of the attack wasto murder him, and 
according to his own atory he was in front 
of the party whieh was attacked, and two 
тер, who were perfeotly aware of his identity, 
Atmaram and Dadu Daji, fell upon him 
obviously with an intention of causing his 
death, These persons, according іо his own 
Story, were armed with axes, and yet the 
injuries whieh were inflieted upon him were 
merely six superfioial] seratehes and one not 


very serious contusion on the right shoulder. _ 


That is in itself a siroumstanes whieh natural. 
ly leads me to regard his story with oonsider- 
able suspicion, and that suspicion is inoreared 
when the details of his statement are carefully 
perused. Allowing for any possible agitation 
of mind or any want of elearness of expressior, 
I think that if that statement be sarefully 
read, it will be seen at onae that it does not 
&csount in а satisfaetory manner for the 
death of the murdered man, Dadu, Two 
persons, he says, attasked him, but why they 
left him after there trifling injuries were 
inflioted is by no means clear. Then he says 
that he looked baok and eaw all these persons 
attacking Dadu and that he then fell upon 
the ground and that the aecused departed 
thinking that ascused No. 1 himself was dead. 
. That does not appear to me а probable 
story, and the words whieh he has put into 
the mouth of the man Atma and which my 
learned brother has sommented on appear to 
me to inerease the improbability, when if is 
borne in mind that the resord furnishes no 
explanation why Atma should have used suoh 
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words, Therefore, I regard that story with 
suspicion, and if in sonneation with that story 
we read the evidense which goss to show 
that the six persons so eharged were in all 
human probability not upon the soene of the 
offence, the oonvistion becomes almost a 
certainty that the story originally told by 
&acoused No, 1 wasa false story. I do not 
propose to deal at length with the evidenss 
what is termed the айы, Bat this muoh I 
may say that there is voluminous evidence to 
show that Dadu Daji was in fact at Islampur 
on Saturday and Sunday, and that evidense 
appears to me to ke worthy of sredit. Further 
that there is reliable evidenee showing that 
Bala Babaji was physisally not perhaps in- 
capable, but so disabled as to render his 
presence at the erime extremely improbable. 
This, soupled with the evidence as to the 
alib: cf the other persons, leads me to believe 
that they did not take part in the murder in 
the manner alleged. I may point out that 
though the evidence as to alibi in the ease 
of those persons other than Dadu Daji is 
somewhat weak, nevertheless if the story as 
io Рада Daji is assepted and if the incapasity 
of Bala Babaji is as I have deseribed, it seams 
to me thatthe Oourt may safely ascept the 
story as proved as regards the four other 
persons also, Thus I have little doubt that 
immediately after the murder a false story 
was told and the object of that false story 
must have been to implicate the six persons 
who were then nanied as the perpetrators 
of the crime, Along with the evidence 
pointing to aseused No. 1 as being conaerned 
in the murder, I would read the evidence which 
goes to show that he was not on good terms 
with his brother and that, therefore, it is not 
improbable that he should have been a con- 
senting party to this murder, even though that 
murder was probably only a sesondary 
motive in the commission of this crime. Upon 
this point the evidense of Jija, Krishna, 
Sakbram Hari, Mukta, Keshav Naiku, Vithal 
Tukaram and Yamuna appears to me, when 
read together, to be reliable and to establish 
that these two brothers were not upon 
good terms, That being so, why did asensed 
No. 1 and Mahadu tell this false story? 16 
appears to follow as a necessary inferenge that 
they themselves were in some way eonserned 
in the murder of Uadu, It does not follow 
that the other aseused were sonserned, For 
evidonee as regards them we muet look else. · 
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where, and I will now some to that portion 
of the oase whioh bears more materially 
against them. I would here say that I agree 
with my learned brother that we have in 
this sase . an honest and straightforward 
investigation and an investigation whiob, in 
my opinion, was sondusted with great ability, 
We have also the evidence of the Magistrate 
bafore whom the confessione of the accused 
persons were resorded, which goes to show 
that every care was taken to see that no 
improper pressure was put upon these acsused, 

Therefore, it seems to me, at least as far as 
aosused No, 1 was aoncerned, safe to аазерё 
his confession, and as regards the confessions 
of the other acoused, unless there is something 
in the evidence whioh oonflists with those 
confessions, І see no reason why thoze oon. 

fessions should: not be asted upon even though 
they were retracted at a later stage of the 
trial. 

The next point whish I would note as 
bearing upon the perpetrators of this crime 
was the evidence whish goss to show that 
свгівіп of the &esused persons left Shigaon 
and proceeded to Samdoli before they oould 
baye known in tbe ordinary оопгне that the 
murder of Dadu had been committed. That 
they went in eonneetion with that murder 
is nob disputed, and if they are unable to 
explain for what reason they went, ihen it 
would appear. to me a reasonable inferehee 
that they were in some way ooneerned with 
the facts leading upto his death, Those 
aooused persóns are Nos. 6, 9, 10 and 11, 
Aooused Nom, 9 and 1G are mentioned as 
being present at Samdoli by the witness 
Doyanu Ramoshi, and Jija says aseused 
Nos. 7 toll were also present at Samdoli 
when she arrived there. As to aseused 
No.8 she is probably mistaken, for there 
ів no other evidenee upon this point and 
the statements of the approvers mention 
accused Nos, 6, 9,10 and il only. The 
question is, whence these persona got their 
knowledge of the murder which had just been 
eommitted, Their own story is that they 
derived that knowledge direotly from tha 
official report cent by the Police Patil of 
Samdoli to the Police Patil of Shigaon, 
Now the Polise Patil of Samdoli, who is 
not shown to he biaeed against the acaused, 
states that he sent his report at 10 o'alook 
in the morning. He also states that these 
agsused were in Samdoli about 1 o’elock, 
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OAREN. 
If that be true, they sould not have 
started after the offiaial intimation reashed 


Shigaon, for the distance was about 10 
miles, That the report should have basn 
sent off at about 10 А, м. at the earliest 
appears to meoonsistent with all known faeta 
of the ease, forit bears internal evidenos of 
its having been written after the statement 
of assused No. 1 was recorded at the asene 
of offense, and it is, therefore, not probable, 
having regard to the dilatory manner in 
which suoh investigations are sondusted, that 
it should have been despatched immediately, 
TheMahar womanwho tookthe report also states 
that it was sent at atime which oorresponds 
roughly to 10 o’slosk in the morning, and she 
further says that she met ascused*Nos. 10 
and tl and others upon the road while she 
was oarrying that report and ‘that she 
reaghed Shigaon at 2 o'olosk in the afternoon. 
As to the arrival of the report at Shigaon, 
she is corroborated by Bala Master who was 
then the Patil, and I see no reason why his 
evidence should not ba assepted. It seems 
to me, therefore, to follow that the aesused 
persona left Shigaon before that report 
arrived aud, therefore, they must have had a 
source of knowledge whioh they. had not 
digolosed. 


fNorz.— The rest of the judgment is not material 
for the purposes of this report.—#d.] 
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within three months from the last date o 
taking out such в license. lf there are 
several offenses sommitted on different dates 
on whish the mill was worked and the 
eomplaint mentioned only one of sush dates, 
the acsused sould be properly sonvioted, 
under sestion 246, Criminal Prosedure Code, 


of an offence sommitted.on a different date. : 


‘In this view also the prosesution is not 
barred by lapse of time under the provisions 
of gestion 631 of the Caleutta Munisipal 
Ast, m 

` Mr. Monmotho Nath Mukheriee, in reply. 
— The prosesution of the petitioner can, In 
no 'way, be regarded as one for failure 


to take out a license. Under seation 466 
of the Calentta Munisipal Аа the 
matter stands on ап entiraly different 


footing. You sharged me for using an 
unlicensed workshop on а sertain date. It is 
not open to you now to say that you prose. 
outed me for failing to take out a lisanse, 


Sestion 246, Criminal Peosedure Code, has ` 


no manner of application to the present 0488. 
Under по stretoh of imagination oan it.ba said 
thata person charged with sommitting an 
offenae ona oertain date can be oonvieted of 
that offenoe committed on & different date. 
That eannot be the inferpretation of seation 
246, Criminal Prosedure Code. — { 
JUDGMENT.—The petitioner in this ease 
has been sonvisted ‘of an offence under the 
Oaleutta Munisipal Ast and: this Rule has 
been granted on oné' gronnd only, that the 


prosesulion is barred by sestion 631 ofthe. 


Caloutta Manisipal Aot, 


plaint dated the lith May 1920. The 
gomplaint alleges that the asgusod _has 
about the 5th September 1919 sommitted 
an offense under sestion 574/466 of Aot IIL 
В. О. of 1899 or .Bye-law by keeping and 
using an unlisensed workshop at 23 and 24, 
Nilmoney Mallick Lane, for manufacturing 
articles of iron for the purpose of trade, 
Gestion 631 of the Aat, omitting portions 
irrelevant to the present ease, provides that 
no person shall be liable to punishment for 
his ast, unless the complaint of such offenes 
ів made bafore the Magistrate within three 
months next after the commission of sush 
offense, Therefore, on the fase of it this 
somplaint of an offence sommitted on the 5th 
September 1919, and laid оп the 1 May 
1920, was barred under the provisions of 








e learned Addi- 
tional Sessions Judge appears to have baen 
that asthe acsuaed is still oarrying on his 
iron workshop without 11ввпзә, no point of 
limitation aan arise. Bat it appsars fo us 
that when the prosesution in making their 
complaint have selosted adefiaitedateon whioh 
they allege the offenos has bsan eommilted, 
the assused oannot ba aonvisted of sommitting 
e similar offense on а subsequent date to 
whish no referense has been made in the 
complaint, The present ваза is a summons 
сазе aud though nosharge was nesessary, the 
Bsoused should have baen asked to answer 
the allegation that he sommittad an оҝәпаа 
on a later aate bsfore ha sould ba convicted of 
that offense. 

It ia contended on bghalf of the Munici- 
pality that seation 246, Oriminal Реовзіцге 
Code, etiables the Court to sonvit an aosused 
of an offense diffsrent from that abated in the 
complaint, Wa do not think that that 
sestion san Ыз held to msan that the аззцвәй 
іп а summons ваза вап ba aonyietsl of an 
offensa alleged to hava basn committed ona 
date ёз whioh no referenes had been made 
in the complaint or summons, It is suggest- 
ed that the assused haa really bsen aonviated 
of tha sontinuing offenes of keeping and asing 
an unlisensed workshop during the year 
ending 3ist Marah 1920. But this is neither 
ihe offenes which he was allegad to have 
eommitted, nor ona whish has. baen found 
either by the trying Magistrate or by the 
Appellate Court to have been eommitied. On 


. the oase as instituted, we hold that the acansed 
The petitioner was prosecuted on B&.00m.. 


was поё liable to ba punished for the offanse 
stated in the patition of complaint sinsa that 
eomplaint was lodged mora than three 
months after the allagad date of offense, . 
We aaeordingly maka this Rule absolute, set 
aside the oonvistion of tha patitionar and 
diraot that the fine, it paid, ba refanded, 


Rule made absolute, 







CALOU 
Oximinat Revision No. 413 cr 162]. 
June 14, 1921, 
Present :— Мт. Justiea Newbould 
and Mr, Justice Suhrawardy. 
N. K. SARK A R~—Accussp—Prr.tioner 
cereus : 
Тнк HOWRAH MUNICIPALITY— 
Ооктгагмлмт-- OPPOSITE Panty, 
Calcutta Municipal Act (III В, О. of 1899), sa. 466, 
574, 631— Prosecution for keeping and using unlicensed 
workshop—Complaint lodged three months after 
commission of offence— Limitation-—Oriminal Procedure 
Code (Act V of 1898), s 24€-—Accused, whether cam 


be convicted of offence committed on date to which no 
reference is made in complaint, 


When the prosecution in making their complaint 
have selected a definite date on which they allege 
an offence has been committed, the accused cannot 
be convicted of committing а similar offence on a 
subsequent date to which no reference has been 
made in the complaint. [p. 576, col. 2.] ` 

Section 246 of the Code of Criminal Procedure 
does not mean that an accused in a summons саве 
can be convicted of an offence alleged to have been 
committed on a date to which no reference has 
been made in ihe complaint or summons, [676, 
сої. 2.] 

The petitioner was prosecuted on a complaint 
dated the llith May 1920. The complaint alleged 
that the accused had about the 6th of September 
19.9 committed an offence under sections 674/466 
of the Calontta Municipal Act by keeping and 
using an unlicensed workshop for manufacturing 
articles of iron for the purpose of trade: 


Held, that the complaint of the offence, com- 
mitted on the th September 1919 and laid on the 
lith May 1920, was barred by limitation under the 
provisions of section 681 of the Caloutta Municipal 
Act,  [p. 576, col. 1.] 


` Revision. 
FACTS appear from the judgment. 


‘Mr, Monmotho Nath Mukherjee (with him 
Mr, Harendra Kumar Sarvadhikari), for the 
Petitioner,_-The petitioner has been sonviet- 
ed of ап offense under section 466 (1) and 
574 of the Caloutta Munisipsl Aot for keep- 
ing and using an unlicensed workshop for 
the -mannfaoture of articles of iron, In the 
eomplaint whioh was laid before the Magis. 
trate on the llth of May 1920, it was alleged 
tbat the cffence had been aommitted on the 
5th of September 1919. The somplaint hav- 
ing been made more than threa months after 
the date of the commission of the offense, the 
prosecution is barred by limitation under the 
provisions of sestion (31 of the Caleutta 
Munisipal Act, Ifthe offence is speeified 


itted on a partioula. 
ment that the offenee ia a.” 
of no avail. Refers to Ohatrin 

Municipality v, Barada Prasann 


Mr. Dasaratht Sanyal (with i, 
Bepin Ohandr2 Mullick and yan 
Mukherjee), for the Opposite Party. — Oh 
conceded that the aceused had been oarry. 
on ‘his business without a lioense, the question 
of law is perfestly olear, It is а sammons ease, 
The Magistrate could have eonvieted the 
noeused of any offence triable in a summons 
ease whiob, from the faote, admitted or proved, 
the aseused appeared to baye eommitted, 
The nature of the somplaint or summons is 
nob a matter of агу sorequenee in such 
oases. See sestion 246 of the Code of Crimi- 
nal Prcoedure. 


fSung.wasby, J.— That seotion refers to 


the nature of the offense, and not to the date 
on whieh the offenae was committed. ] 

In the present oase it is admitted that no 
Hoense was taken throughout the whole of the 
official year 191£/20. The proseontion is for 
failure to take outa liosnse for the offisial 
year 19.920, The last date for taking out 
Buah a license was the 31st of Maroh 1920, 
The procesution was instituted on the 11+} 
of May 1520, Therefore, really and truly 
the prosesution is not barred hy limitation. 
In faot there is overwhelming evidenss to 
show that the mill was being worked 
throughout the whole xf the year. Under 
geotion 246 of the Ccde 6f Oriminal Prosedure 
the Magistrate had jurisdiction to eonviet the 
asoused of avy offenoe sommitted on a date 
different from that specified in the summons, 
In the present саве if there was any error, it 
is eured by the provisions of seation 537 
of the Code of Oriminal Proeedure, The 
ease of Ohairman of the Howrah Municipality 
v. Barada Prasanna Pain (1) really supports 
me. 


 Митвоогр, J.—Whatdo you think is the 
maouzed aonvioted of ?] 


He has been eonvieted of an offense for his 
omission to take ont a lieense, There is 
really one offense for omission to take out 
one lieense for 1919 20. In this view the 
prosesution is within time, as it was instituted 


(1) 65 Ind. Cas. 731; 


240, W. М. 415; 81 C. D. J, 
127 21 Cz. L, J, 863. 
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OALOUTTA HIGH COURT. 
Criminat Reviston No. 516 or 1921. 
i July 15, 1921. 
Present :—Mr, Justiese Newbould and 
Mr. Justice Subrawardy. | 
HEMANTA KUMAR SEN— PETITIONER 
versus 


EMPEROR—Oppositx Party. 
Calcutta Suburban Police Act (II B. C. of 1866), 
ss, 18, 51— Stall on which ‘soda-water is sold not for 
‚ consumption on premises, whether "place of public 
resort,” 


A stall on which soda-water is sold not for con- 
sumption on the premises cannot be held tobe а 
place of public resort within the meaning of section 
18 of the Calcutta Suburban Police Act (II B. C. of 
1866). 


Revision. 
FAOTS appear from the judgment. 
Mr. Bir Bhusan Dutta, for the Pefitioner.— 
. Reads seations 18 and 51 of the Caleutta 
Suburban Poliee Aet (II В, О, of 1866). The 
shop ofthe petitioner sannot some within 
the- definition of a “ plase of publie resort and 
entertainment” in sestion 18 of the Act, inas- 
mush as there was no plase to whioh the 
publio were admitted, nor were the drinks 
supplied to them for aonsumption on the 
premises of the shop. The shop in question 
-is really a stall on whieh soda-water and 
‘other non-intoxisating beverages were sold 
'to the publie for consumption elsewhera and 
_not on the premises, For the sale of such 
non intoxieating drinka no license was 
певеввагу. The'sonviotion is, therefore, illegal. 
' - No one appeared for the Opposite Party, — 
JUDGMENT.—The petitioner has been 
eonvieted under sestion. 18 of the Oaleutta 
Suburban Polico Aot (1I B, C. of 1866) and 
sentenoed to pay fine of Rs, 5, The petitioner 
has а stall on the Kalighat Road, where- 
from he sella soda.water and other rated 
waters and non-intoxiesating beverages, The 
only question that arises in thia Rule is whe- 
ther that place ів a “ place of publie resort and 
entertainment ” within the meaning of aestion 
18 of Aot II (B. O.) of 1865, In sestion 51 
-of the Aot, "a plase, of pnblie entertain. 
ment is defined ав "а place, whether enelos- 
ed or open, to whieh the publia are admitted, 
and where any kind of food, drink or drug 
is supplied for eonsumption on the premises 
for the profit or gain of any person 
‘owning or having an interest in or managing 
вов place and shall include a refreshment 
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room, eating.house, coffee house, tea-shops 
liquor-house, boarding heuse, lodging- houses 
hotel, restaurant, tavern, wine. shop, beer-shops 
spirit-shop, arrak-shop, toddy-shop, ganja: 
shop, bhang shop and opium-shop." The shop 
kept by the petitioner does not come within 
this definition, because there is no place to 
whish the public are admitted, nor are the 
drinks supplied to the publie, supplied to 
them for aonsompiion on the premises, We 
do notthink that, if it is not a plase of 
publie entertainment, itean be held to be a 
place of publio resort within the meaning 
of seation 12 of the Aot. The words used 
in that gestion are “or other plase of 
publie resort and entertainment” and they 
follow the words, “keeps any sooífe-house, 
boarding-honse, eating house, lodging house," 
Applying tbe principle of ejusdem generis 
to these words, we hold that a stall on 
which soda water is sold поё for sonsamp- 
tion on the premises oannot be held to 
be a place of publie resort within the 
meaning of sestion 18 of Aet II (B 0) 
of 1866. Taking this view, it follows that 
the petitioner committed no offerse in selling 
these articles without a lisense, for the sale 
thereof, We scsordingly make this Rule 
absolute, set aside the conviction of the 
petitioner and direst that the fine, if paid, be 
refunded, 


Rule made absolute. 


PATNA HIGH COURT. 
OniurNAL Reviston No. 456 ов 1920 
Ootober 15, 1920. 

0 Present:— Mr. Justise Jwala Prasad. 
SHAHID HUSAIN KHAN- PETITIONER 
tersus 
MOHAMMAD ZAHURUL HUQ дир 

. ANOTAaE&—OPPO8ITR PARTY. 
Oriminal Procedure Code (Act V of 1898), з. 145 
—Possession—Mortgagee іп ` possession — Deposit ор 
mortgage-money, effect of. 
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Ina proceeding under section 145 of the Crimi- 
nal Procedure Code, a Magistrate has no power to 
disturb the possession of an usufructuary mort- 
gagee at the instance of a depositor of the morte 
gage-money under section 83 of the Transfer of 
Property Act, inasmuch as the mere deposit does 
not ipso facto transfer the possession of the property, 
nor causes cessation of that ossession, and as that 
possession can only be disturbed by a Civil Court, 


Oriminal revision against the order of the 
Sub-Divisional Magistrate, Patna, К 

Mr. Р, Ватпе?}%, for the Petitioner. . 

Mr, В. О. Sinha, for the Opposite Party. 

JUDGMENT.—The Rule must be made 
absolute. The order of the Magistrate as re- 
gards plots Nos. 371, 627 and 641 under seo. 
' tion 144. of the Code of Criminal Prosedure, 
dated the 29th July 1920, was under mis. 
apprehension. The petitioner is admittedly 
in possession of these plots as an usufruotuary 
mortgages. The mere deposit of the mort- 
gage money under sestion 83 of the Transfer 
of Property Ast does not ipso facto transfer 
the possession of the property to the depo: 
sitor, nor causes a sessation of the possession 
of the mortgagee. The mortgagee is only 
liable to loss of interest, The depositor is 
only entitled to resover possession through the 
Civil Court, The order is, therefore, set aside 
so far as these plots are soneerned. The 
order as to the other plots must remain. In 
fast no Rule was issued as regards the other 
plots, 


Ruls made absolute, 


OALOUTTA HIGH COURT. 
Government ApPrAL No, 5 or 1920, 
April 25, 1921. 
Present:—Mr, Justiee Teunon and 

Mr. Justies Ghose, 
Tax SUPERINTENDENT аир REMEM- 
BRANCERB or LEGAL AFFAIRS, 
BENGAL-Ar»ELLANT j 
versus 
‘LALIT MOHAN SINGHA ROY— 


‚ AcouseD— RESPONDENT. 
Evidence! [Act (I of 1872), әз. 95, 2%—First 
information admitting guilt, admissibility of—Por. 


tions giving narrative of events prior to occurrence, if 
admissible—Discovery,” scope of— Oriminal Procedura 
Oode (Act V of 1898), s, 164— Statement by accused, 
if io be vecorded— Oral evidence of statement, if 
admissible —Qapital case, evidence in, nature of. 


A first information of murder was lodged at tha 
Police station by the accused himself on the morns 
ing following ihe murder and in it, after stating 
the narrative of events prior to the night of 
occurrence, he confessed that he had committed 
the offence: р 

Held, that although by reason of the provisiong 
of section 25 of the Evidence Act the first informa» 
tion was not admissible in its entirety, yet, in so 
far as it spoke of events prior to the night of 
occurrence, was admissible in evidence if and when 
proved. [p. 680, col 2] : 

If and when certain facts are deposed to as dis. 
covered in consequence of information received 
from the acoused when in custody of the Police, 
so much of the information as relates distinctly to 
the fact or facts thereby discovered will become 
admissible, [p. 681, col. 1.] 


The discovery roferred toin section 27 of the 
Evidence Act is discovery to or by Police Officers, 
and facts already known to persons other than 
Police Officers may be said to be discovered in 
consequence of information received within the 
at of section 27 of the Evidence Act. [p. 681, 
col. 1. 


Adu Shikdar v. Queen-Empress, 11 O, 686; 6 ind, 
Deo. (x. в.) 1182, relied on. 


Under section 164 of the Criminal Procedure Code, 
1898, no distinction can be drawn between a state- 
ment made by an &coused person and a confession 
made by him, and any statement made by him 
should be recorded by the Magistrate as provided 
by the section, and if it is not recorded, the Magis- 
trate’s evidence regarding that statement is inad- 
missible. [p. 582, col, 1.] . 

To suggest that in capital cases stronger evidence 
or a higher degree of certainty is required than in 
other criminal cases is wrong. Гр. 582, col, 1.] 

; Appeal by the Government against the 


order of the Sessions Judge, Hooghly. 


Ё FAOTS appear from the judgment, 


Mr, T. О. Р. Gibbons, the Advoeate-Genoral, 
(with him Babu Santosh Kumar Basu),for the 
Orown, Appellant.—In this ease there ham 
been a grave misearriage of justice, by reason 
of the fact that the first information was 
improperly and erroneously exeluded from 
the consideration of the Jury on the ground 
that it amounted to a confession made to a 
Poliee Offieer, There вап be no doubt that 
go mush of the first information as contained 
confessions of guilt was inadmissible in evi- 
dense by reason of the provisions of section 25 
of the Evidence Aot, Butthe fact that the 
first information was not admissible in evi« 
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dense in its entirety would not make those 
portions of it also inadmissible whieh eonld 
have been properly and legally admitted in 
evidence. 16 is oloar that the first portion 
of the first information gave a narrative 
of events preceding the night of the murder. 
This portion, therefore, was admissible in evi- 
denos as an admission under section 21 of 
the Evidenee Aet. Sse Queen: Empress v. 
Nilmadhub Mitter (1), Queen v. Macdonald (2), 
Quesn- Empress v. Meher Ай 
Barindra Kumar Ghose v. Emperor (4) and Em- 
peror v. Kangal Mali (5), Then the last portion 
of the firstinformation was admissible in evi- 
dense under seotion 27 of the Evidense Act, 
inasmüoh as it set the Polise in motion 
and led to the dissovery of the murdered 
woman's body and the sword with which the 
murder was eommitted, Sea Queen Empress 
v. Nana (6), Legal Remembrancer v. Ohema 
Nashya (7). Refers also to Amiruddin v. 
Emperor (8). The trial before the laarned 
Sessions Judge has also been vitiated by the 
improper admission of evidenee of opinion 
and of rumour, The expression of defense 
Counsel's opinion regarding the merits of the 
баве ought not to have found a place in 
the resord of avidense prepared by the learn- 
ed Sessions Judge. Likewise the opinion of 
а witness regarding the merits of the ease 
should not have been allowed to be introdused 
before the Jury. These were violations of the 
eloniéntary rules of evidense and amounted 
to grave misdireotions resulting in total mia. 
carriage of justice. Refers to seation 298 
of the Code of Oriminal Prosedure, Then 
again the learned Sessions Judge misdirested 
the Jury by making an inasourate statement 
in his sharge to the Jury that there was no 
evidences that the assused slept in the room 
in whioh the murder was committed. Ав a 
matter of fast there was the positive evidence 
of the Deputy Magistrate that the accused 
: had slept in the room that night, Lastly 


(1) 15 C, 695; 7 Ind, ges (х, в.) 980 (F, 2). 

(2) 10 B. І. R. App, 2 

(8) 15 C, 689; 7 Ind, Deo, (х. в.) 976. 

(4) 7 Ind. Cas. 859; 87 C. 467 ab p. 520; 14 0. W. Ny 
1114; 11 Or. D, J. 458, 

(5) 28 Ind, Cas. 161; 41 C. 601; 16 Cr. І, J, 718, 

(6; 14 B. 260 (Г. B.) 7 Ind. Deo, (м. в.) 682. 

(7) 25 0, 418; 2 О, W. М 
2 


74. 
(8) 44 Ind. Cas, 821; 45 О, 557; 22 0, W, N, 218; 
' 21 0.1, J. 148; 19 Or, L.J. 805, 


Mullics (3), 


. 257; 18 Ind, Dec, (N. 8.) 


the learned Sessions Judge’s reference, in the 
opening passage of his eharge to the Jury, to 
the punishment provided for the offense 
under consideration and his warning the 
Jury to be very oarefulin returning their 
verdist, also amounted to a  misdireetion 
resulting in failure of justice. 

Rabu Dasarathi Sanyal (with him Babus 
Manmatha Nath Mukherjee, Debendra Narain 
Bhattacharjee, Lalit Mohan Sanyal and Giris 
Ohandra Banerjee), for the Aaoused. Respond- 
ent, —That the first information amounted 
to а confession made toa Police Offiser and 
was, therefore, not admissible in evidense in 
its entirety has been.sonoeded by the learned 
Advooate-General, My submission is that 
the dosument is fo be admitted or rejected as 
a whole, There is no rule of evidenae, either 
in the Evidence Ast or in the Code of Crimi- 
nal Prosedure, which allows part of a single 
dosument to go ia as evidence while the 
rest of it has to be rejested. The whole of 
the first information was, therefore, inadmia- 
Bible in evidenee beaause admittedly part 
of it was а confession, The narrative preli- 
minary to the admission of guilt and the 
statements whieh followed were parts of a 
single eomplete narrative and were, therefore, 
not separable from eash other and the oon- 
fession, It is extremely diffisult, if not im: 
possible, to draw the line of distinstion and 
say wherein the unobjestionable portion 
ends and the objestionable portion begins. 
Refers to Asfar Sheikh v. Emperor (9), 
Autar Singh v. Emperor (10), Hari v. 
Emperor (11), Imperatriz v, Pandharinath(12), 
Queen Empress v, Bhatrab Ohunder Chucker- 
Бийр (13) Seation 21 of the Evidenaee Act, has 
no manner of application. As to the applieabi- 
lity of sestion 27 of the Evidense Ast, my 
submission is that when fasta were already 
known to persons other than Polise Offisers, 
such fasts cannot be said to be dissovered 
in consequence of information reseived with. 
in the meaning of the section. Moreover, 


‘when the first information was lodged, the 


acsused was not in Polise eustody within the 


(9) 8 Ind. Cas. 52; 15 C. W.N. 193; 11 Cr. L, J* 


Q0) 21 Ind, Cas, 882; 17 C. үг. N. 1218; 14 Or, L, 


J, 6 
(1) 45 Ind. Cas, 278; 19 Or, L. J. 518; 4 P, R 1919 
Or ; 134 Р, І, В. 1918. NT 
(12) 6 В. 34; 3 Ind. Deo. (x. в.) 479, 
(18) 2 0, W. N, 702 at p. 703, 
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meaning of the section. As regards the 
introduetion of hearsay evidence, it sould not 
be seriously argued that ita admission mate- 
rially affeated the verdiet of the Jury and, 
therefore, there was no misdirestion which 
would justify the setting aside of an una- 
nimous verdiet of not guilty. The Deputy 
Magistrate’s evidenee that the aoeused stated 
‘to him that he had slept in the room in whieh 
the murder was committed, was not admissible 
: -in evidenee, because the provisions of seotion 
164 of the Code of Oriminal Prosedure had 
not been complied with. See King. Emperor 
v. Rajani Kanto Koer (14) and Amiruddin v. 
Emperor (8). Firally, warning the Jury as 
to the ceriousness of the trial is no misdires- 
tion. 

The Advoeste General, in reply.—4As to the 
applicability of seotion 27 of the Evidence 
‘Act, see Adu Shikdar v. Queen-Empress (15). 
‘As the statement made by the aceused to the 
Deputy did not amount to a confession, the 
Magistrate was not bound to make а resord 
of the statement under seotion 164 of the 
Code of Oriminal Prosedure, Refers ёо 
Queen-Hmrress v, Bhairab Chunder Ohvcker- 
butty (13). 

` JUDGMENT. 

Tronow, J.—In this sase ona Lolit 
Mohan Singh Roy was plased on his trial 
before the Sessions Court of Hooghly on a 
eharge of murder, The trial was by Jury 
-and by :heir unanimous verdiet the Jury 
found him not guilty. Aosepting the verdiet, 
the ‘learned Sessions Judge acquitted the 
+ aeonsed, and’ against this order of acquittal 
-the Losal Government has preferred the 

' present appeal, The person whose death 
is in question isa young girl or woman, 
Taralika Debi, the 2nd wife of the acenaed. 
She was abont 16 years of age while the 
“accused is over 50, and the ense for the 
-progeantion is that on the night of the 23rd 
Marsh 1920, or early morning of the 24th, 
while -they "were in their bed-rcom together 
‘the aseused, from motives of jealousy, at- 
tacked his wife with a sword, inflioting many 
injuries on her neak, head, face and other 
parts of her person and ‘causing practically 
instantaneous death. Р 

The first information of the murder was 
lodged at the Thanah (Pursura) by the acous- 
ed himself at 7 a. м. on the 24th of Mareh 

(14) 8 C. W. М. 22 1 Cr, D. J, 10. 

(15) 11 C. 636; 6 Ind Dec. (м. в.) 1182, 


. Empress v. 


and the main ground taken in this appeal is, 
that this first information, or 811 but the fiist 
portion thereof, marked “Exhibit 21,” has been 
erroneously exeluded from the sonsideration 
of the Jury, as amounting to a confession made 
to a Police Officer. 

That by reason .of the provisions of 
testion 25 of the Hvidense Aot the first 
information is not admissible in its entirety 
is conceded. But it is sontended that the 
preliminary portions of the first information, 
giving & history or narrative of events 
preseding the night of the 23rd of Maroh, 
are admissible as statements or admissions 
net being confessions, and that of the 2nd 
half of the first information, suoh portions 
as led to discovery, e.g. in the bed room, 
of the dead woman's body, the sword and 
a certain padlosk are admissible under the 
provisions of seotion 27 of the Evidence Aet. 

In support of the first braneh of this 
sontention referense is made to seotion 21 
of the Evidence Aet and to certain deaisions 
of this Court, more particularly the cases 
reported as Queen v. Mocdanald (2), Queen- 
Meher Ali Mullick (8) and 
Emperor v, Kangal Mali (5), also the judg- 
ment of Carnduff, J., in Barindra Kumar 
Ghose v. Emperor (4). 

On the other hand, on behalf of the assused 
it is contended that as part of the first 
information is inadmissible, the whole is 
inadmissible and that the preliminary 
parratiye should be regarded as merely lead- 
ing up to the confession and not severable 
from it. 

Though, ro doubt, when portions of a 
statement are admitted, the persons affeeted 
ibereby may demand that the statement 
should he admitted and sonsidered 
in its entirety, yet the principle that 
portions of a statement ог sonfession 
may be admitted and others exalnded is 
raeogniced in the Evidence Act itself (e. gu 
secticn 27) and also in the oases sited in 
support of the appeal. We are, therefore, 
of opinion that, ав eontended by the Crown, 
the first information, in so far as it speaks 
of events prior to the night of casurrenee, 
i. e, down to the words “І һауе not ‘been 
suosessful,” if and when proved, is admissible 
in evidence. ' 

With regard to the second bransh of the 
Crown’s contertion, the principle enunoiated 
in cection 27 of the Evidenee Aot cannot 
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be disputed. But ons of our diffisulties here 
is that tha firat information was exsluded 
at the outast of the trial and before any 
evidence had bsen.taken. The examination 
of the Polise Offiser or Offiaera has, thore- 
fore, nof been dirested to the provisions of 
seation 27 of the Hvilenae Aat. All we 
can say, therefore, on this point is that 
if and when sertain fasts are deposed to a3 
diseovered in aonsequanse of iaformation 
reseived from the aosused when in eustody 
of the Polica, so muah of the informa. 
tion as relates distinstly to the fast ог faats 
thereby dissovarad will basome admissible. 
Oa tho point of dissovery we may refer to 
the oase reported as Surendra Nath Mukerji v. 


Himperor (16) though with all deferense ёо. 


the learned Jadgaa who desidad that oase, wa 
should say that in our opinion the words "I 
hava killed my wife" should not have been 
treated as admissible. 

On behalf of the assused it is here osn- 
tended that when fasts are already 
known to persons other than Poliea Offisera, 
Sush fasta cannot be said to ba dissovered 
in sonsequenee of information ressived within 
the meaning of seation 27 of the Evidence 
Ast. Wo are unable to assede to this 
contention. Tha langnage of the sestion 
and its place in the Evidenss Ast, in опг 
opinion, make it slear that the dissovery 
therein referred to is dissovery to or һу 
Polies Offisers, and in support of this view 
we may rafer to the axse of Adu Shiklar v. 
Quean Empress (15). ` 

Oa the point of aastody we may refer 
to the provisions re'submissioa! ia sestion 
46 of the Code of Oriminal Pzeosedare, sub» 
gestion (1). ‘ 

The sesond eontention on behalf of the 
Orowa ia that the learned Sessions Judge 
has improperly admitted evidence of opinion 
aud the third eontantion is that he has simi 
larly admitted evidenos of ramonr, [n the 
eross examination of prosecution witness 
No, 3’, Debendra Nath Singh Roy, who is the 
assused'a brother-in-law and was defraying 
the expenses of the dofenas, the witness waa 
permittel to вау: "[ had no talk about the 
evidense ia the ease with Me. Roy (Counsel 
for the defense) beyond this that Mr. Roy 
said he did not find any evidenee in the oase.” 


(16). 47 Ind. Сав. 659; 19 Or. І, J, 935 at p, 927; 
10 A. L, J, 478, 


Similarly prosesution witness No, 30, Satish 
Chinira Singha Roy, «s313ed'a азпзїп, was 
p2rmitted to say in oro33 exa miaation: "hs 
raply [gava was ' [t isa avia ofa min killing 
his misira:ss! (or ‘ofa fight batweana man 
ani his mistress’) I had heard this from 
Jogenira Malliek. I возо to Nitai aboat 
this, Nitai said that he also had haard 
abort it,” 

The introdustion of defense Oounsoel’s 
opinion of the value of the evidense, and 
of the above hearsay statements regarding 
tha nature of the osaurrensa in question, is 
slearly raprehansibla ani the abseoss from 
the Judge's aharge to ths Jary of any 
eaution against the attaching of any value 
thereto ia to be regretted, 


It waa пэх} oontendsd on behalf of tha 
Orown that in the sharga b3 the Juey ths 
Sessions Judga misdirasted tham by saying: 
"There із по evidensa addased bafora you 
to show that the aosusel Lolit had astually 
slept in that room that night." 

Now on the 25th of Marah the assugad was 
prodused bsfore a Dapnty Magistrate, Janan. 
dra Nath Banerji, prosesution witness No, 39, 
The assussd mada n> aonfasjion and tha 
statement whish ha did make was for that 
reason nof recorded in the mauner providad 
in sation 164 of tha Cole of Oriminal 
Prosedare. Thera bsing no  resord, tho 
Daputy Magistrate was then requitel and 
permitted to gives oral evidensa ragarding 
the statemaut made to him by the asinsed, 
Inter alia he deposed that the assused said 
to him that he (the aasnsed) hai slept that 
night with his wife, 


The Crown relies on this part of the Daputy 
Magistrate’s  evidense, while the defense 
contends that the whole of the Dapauty 
Mazistrate's evidenee, in eo far as he speaks 


.of the unresorded statement made to him 


by the acsused, is inadmiasible, In support 
of their contention the defersa relies on the 
desisions of this Oourt reported as Queen. 
Empress v. Bhatrab Ohunder C huc'erbutty (18), 
King Emperor v. Ватт Kanto Козу (14) and 
Amirudlin v Emperor (8). On behalf of 
the Crown it is sontended that the word 
"statement" in sestion 164, sub seotion (1), 
of the Code of Oriminal Proesdure refers 
to statements made by persons appearing 
as witnessas and that the sestion haa 
no application in the gase of statements not 
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being eonfessions made by aesused persons. 
In support of this sontention the learned 
Advooate-General aites the саве of Queen. 
Empress v, Bhatrab Ohunder Ohuckerbutty (13). 
But this view has not been generally assepted 
and follawing the cases reported as King- 
Emperor v. Rajani Kanto Koer (14) and Amir- 
uddin у, Emperor (8),we must hold that in this 
reapest no distinetion вар be drawn between а 
statement made by an aesused person and a 
sonfession made by him. It follows that 
the statement made in this ease should have 
been. resorded as provided in sestion 164 
and that the Deputy Magistrate's evidenee 
regarding the unrecorded statement is 
inadmissible, In the result there was on this 
point no misdirestion. ^ 

Lastly, it has been sontended that the 
Judge's reference in the opening passage of 
his sharge to the'punishment provided for the 
offeneo of murder, and the consequent need for 
sareful sonsideration, involves à misdirestion. 
Personally we are of opinion thatto suggest 
that in eapital. eases stronger evidense or 
a higher degree of sertainty is required than 
in other eriminal eases is wrong, but we need 
not hold that what was said by the Judge 
in the present базе amounts to a mis. 
direotion. 

Having regard, however, to the just grounds 
of eomplaint advanced by the Orown,"and 
more particularly the manner in whioh the 
firat information was dealt with, we must 
set aside the order of acquittal and direat that 
the aesused be re-tried. The re-trial, we 
further direst, wil take plaoe before the 
Additional Sessions Judge of Hooghly sitting 
at Howrah, . 

The aesused will now be called upon to 
surrender to' his bail in the Court of the 
Distriot Magistrate of Hooghly, On his thus 
surrendering he may make gueh further 
applieaticn in the matter of bailas he may 
be. advised. 

Guosz, J.— I agree. 


Re-trial ordered, 
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MADRAS HIGH COURT. 
OsrurNAL Misognnaxgous PETITION No, 432 
or 1920. 

November 29, 1920, 
Present: —Justiae Sir William Ayling, KT, 
and Mr. Justiee Spenser. 


In ve PALANI GOUNDAN—Aocoosup. 
Registration Act (XVI of 1908), 55,82, 88— Pro. 
secution under s, 82, without sanction of Registrar, 
legality of. 


Section 88 of the Registration Act ів no bar to a 
prosecution by a private person for an offence 
under secticn 82 of that Act without the sanction 
of the Registration Authorities. 


Piramu Nadathi, In те, 88 Ind. Oas, 976; 40 M. 
880; 21 M. L, T. 118; 6 L. W. 414; 18 Or, L.J, 416 
followed. 


Case referred for the orders of the High 
Court, under sestion 215 of the Oriminal 
Procedure Code, by the Assistant Sessions 
Judge, Salem Division, in his Letter No. 753, 
dated the 22nd Ostober 1920, resommending 
that the orderof sommitmont made by the Sub- 
Magistrate, Salem Town, in P. В, C. No. 3 of 
1920, may be quashed. 

The Publis Proseeutor, for the Crown. 

Mr. 0. Krishnama Ohartar for the Hon'ble 
Mr, T, Arumainatham Pillay, for the Aacused, 
ORDER. 

Атине, J.— The sharge in this ease is 
under seetion £2 (а) of the Indian Rogistra- 
tion Aot (XVI of 1908), and it has been held 
in a resent judgment of this Oourt, to whieh 
I was а party, Piramu Nadathi, In re (1), that 
gestion t3 does not bar а proseeution by & 
private person for an offense under seetion 
89. 

With regard to sestion 195 of the Code of 
Oriminal Prosedure, there is no proseeution 
for any of the offenses spesified in that 
gestion and it is unnesessary to sonsider 
whether if there were, sanetion would be neges- . 
вагу [vide the judgment of a Fall Beneh of 
the Oaloutta High Oourt in Gopinath v. Kul- 
dip Singh (2)]. 

In my opinion the records should be re- 
turned and the Assistant Sessions Judge di. 
reeted to proseed with the ease. 


Spencze, J.—lt is quite slear to my mind 
that there is no obstacle to the asoused being 


(1) 38 Ind, Cas, 978; 49 М. 880; 21 M. L T, 118 
БТ. W. 414; 18 Ог. L. J, 416, 0 А 
(3) 1109. £69; 5 Ind, Des, (к. в.) 11186, 
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tried for an offence under seetion 82 of the 
Registration Act, merely beeause he might 
have been sharged for an offenee under ses- 
tion 177, Indian Penal Code, and because under 
seetion 195 of the Code of Criminal Pro- 
sedure, sanction would have been neeessary 
before eognizanse of sush an offenee sould 
be taken by a Court. The two offences are 
distinet and the punishment for them is quite 
different. It appears from seetion 234 (2) 
of the Code of Oriminal Prooedure that they 
are not offenses of the same kind, The Assiste 
ant Sessions Judge has not properly appreciat- 
ed Gopinath у. Kuldip Singh (2) in the order 
of referenae, whish is a good authority on this 
point. 

‚Оп the other question argued before us, 
whieh iv, whether the sanstion of the Regis- 
tration Authorities is required for the present 
proseention under sestion 82 of tha Aot, 
I am not prepared to differ from the opinion 
of my learned brother and Napier, J., in 
Piramu Майа, In re (1). 

Although I recognise the faot that a differ. 
ent view has twise been taken by the learned 
Judges of the Allahabad High Court sitting 
singly, Ї am inelined to prefer the opinion 
of а Beneh of this Court, supported as it is 
by a Full Bensh of the Calentta High Court 
in Gopinath v. Kuldip Singh (2) and by the 
language of seation 88, whieh ів not prohibi- 
tory like that of aeetion 195 of the Coda of 
Oriniinal Prosedure but permissive. 

I sgree with my learned brother in think. 
ing that there is no illegality in the commit. 
ment order and that the trial in the Ssssions 
Court may prosead, 

M. 0, P, 

Records relurned. 


ALLAHABAD HIGH COURT. 
ОвгміхАГ, ÁPPEAL No, 946 og 1920, 
February 9, 1921, 
Present:—-Mr. Justice Walsh and 

Mr, Justise Ryves, 
NAHAR SINGH—Accusna—APPELLANT 
tersus 


EMPEROR—Opposits Pasty. 
Ovinvinal Procedure Code (Act Y of 1898), в, 164-= 
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Confession, recording of, by Magistrate—Power, whes 
ther limited to District in whioh Magistrate ap- 
pointed, 


In recording a confession under section 164 of 
the Criminal Procedure Code, a Magistrate does not 
perform аю ась but exercises a power with which 
he is invested, and as the jurisdiction and powers 
of p Magistrate are limited to the district in which 
he is appointed, this power can be exercised in such 
district only. Гр. 584, col, 1.] 

Quare.—Whether a Magistrate can exercise such 
power outside British India, 


Oriminal appeal from. an order of the 
Sessions Judge, Jhansi, dated the 24th 
September 1920, 

The Assistant Gevernment Advocate, for 
the Crown. 
і JUDGMENT, 


WarsH, J.— This appeal is against a 
eonviotion and sentense of transportation 
for life for having taken part ina dasoity. 
The evidence against the assused is slight 
beyond his own confession, but he has been 
eonyisted by the Sessions Judge and by 
all the three Assessors unanimously, We see 
nothing in the confession itself to throw 
doubt upon its veraeity, exsept a somewhat 
familiar attempt made by the sonfessing 
&assused to represent his own воппевіїоп as 
slight as possible, The sonfession has been 
retrasted and at a later stage the aseused 
has suggested that it was extraeted from 
him by torture. The value cf this sommon 
form of repudiation in this partieular oase 
із very largely diminished by his saying 
that he did not make the  a^»nfession at 
all. To eorroborate the eonfession there 
is the simple fast that he admitted in his 
statement that one of the doors of the 
house was broken open and also that 
three artioles sorrespoding in  desoription 
to artielea lost in the daeoity, were un- 
doubtedly found is his possession, Here the 
value of this evidence is largely strengthened 
by his denial that they were so found. 
He does not elaim them as his property, 
They were found and а seareh list was 
properly signed by an independent witness. 


. The Assistant Government  Advoeate has 


properly drawn our attention to a question 
raised in the judgment as to whether the 
confession was reeorded by the Magistrate 
in aesordanee with the provisions of the 
Code. The point arises in this way. The 
Magistrate was a Magistrate having loeal 
jurisdietion in Jhansi in these Provinees, 
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but ke took down the statement of the 
accused under seation 164 of the Criminal 
‘ Prosedure Code in the State of Gwalior, 
The learned Sessions Judge has expressed 
the opinion that the faet that the Magis- 
trate took down the sonfession outside 
British India dces not make the eonfession 


апу the less recorded asoording to law 
under seotion 164 of the Oriminal Pro- 
eedure Code, The point is not really 


neceasary for the desision of this appeal, 
inasmuch as the Magistrate was salled and 
gave sworn testimony as to the statements 
made by tbe acsused whioh, as a Magistrate, 
he took down. That would be evidensa 
against the asensed in any event, whether 
it was a formally resorded sonfession or 
not, as the Magistrate himself identified 
the aceused as the person who made the 
mtatement, Therefore, the point of law 
strictly does not arise. In my opinion it 
is very doubtfnl whether a Magistrate 
taking down a confession outside British 
India is reeording а eonfession within the 
meaning of testion 164 of the Oriminal 
Prosedure Code. My reason for thinking 
so is that the status of a ‘Magistrate is 
provided in sestions 10,11 and 12 (amongat 
others) of the Criminal Procedure Code and 
these sestions make provision for the 
Liosa] Government appointing Subordinate 
Magistrates and defining areas within whieh 
sneh persons may exercise all or any of 
the powers with whieh they may respec. 
tively be invested under this Oode, and ex- 
cept as otherwise provided by such  defi- 
nition made by the Loeal Government, 
“The jurisdiotion and powers of such persons 
shall extend throughout such distriot.” My 
view is that the jurisdietion and powers of 
gush a person are limited to the distriot 
in which he is appointed and that this is 
a power whieh oan be exereised in such 
a distriet only. It so happens that the 
aot of a Magistrate in reeording a oon- 
fession under seotion 164 of the Oriminal 
Prosedure Code is deseribed in the marginal 
note to seebion 164 as a "power to resord 
statements or confessions," were it not for 
this, 1 should have said it was an sat 
whieh oould have been exersiced at ару 
time or plase. 

The appeal is dismissed. 

Rxvxs, J.—I agree generally, The only 
diffigulty is whether a Magistrate of tho 
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First Class with jurisdiation in the. Lalitpur 
distcist eould resord а  eonfession under 
section 164 of the Criminal Prosedure Code, 
with all the formalities required by that 
seetion in a plase outside British India. — 
It seems to us very doubtful. The Code, 

after all only runs throughout British 
India and the power, of a Magistrate under 
sestion 12 of the Criminal Proeedure Code 
seems to belimited to the partieular territory | 
in whioh he has been appointed. Tbe. 
point, however, is of no great import. І 
anse in this саве, beoause the Magistrate — 
was examined as a witness and stated. 
that the aseused was the person who made , 
the statements before him, the resord of | 
whieh is elearly proved, and, therefore, 16 ` 
was olearly admissible under sestion 26 of. 
the Indian Evidence Aot, 


By тнк Covst,—The appeal is dismissed, 
Appeal dismissed, 


PATNA HIGH COURT. 
CxiMiNAL MreogLLAwEOUS Oase No. 33 
or 1920. 
May 11, 1920. 

Present: —Mr, Justioe Sultan Ahmed, 
BRAHMDEO SINGH anp ANOTHER 
— PETITIONERS 
Versus 


EMPEROR—Obpposire Pasty. 
Criminal Procedure Qode (Act V of 1898), ss. 860, 
476—Penal Code (Act XLV of 1860), в, 198—Perjury 
Statement, irrelevant and immaterial —Deposition 
mot read over to witness, effect of. 


A question put to & witness in а trial for offences 
under sections 379 and 147 of the Penal Code, 
whether or not his father had been bound down 
under section 107 of the Criminal Procedure Code, 
is neither relevant nor material, and a false answer 
given by the witness to such a question would not 
render him liable to be prosecuted for perjury. [ p. 585, 
eol. J, ` 

na provision contained in section 860 of the 
Criminal Procedure Code is mandatory, so that the 
evidence given by a witness must be read over to 
him in the presence of the acoused or his Pleader. 
Where this is not done, the witness cannot be pro. 
Beouted for perjury in respect of any false statement 
n^ 585, ool 2] ^ — . E 
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Application against an order, dated the 16th 
April 1920, passed by the Sub- Divisional. 
Magistrate, Sitamarhi. | 

Mr. @. О. Pal, for the Petitioners. 

JUMGMENT.—This is an application to 
set aside an order under sestion 476 of the 
Code of Oriminal Prosedure, passed by tha 
Sub. Divisional Magistrate of Sitamarhi, dated 
the 16th April 1920, direating the prosesution 
of the petitioners under sestion 193, Indian 
Penal Code. 

Tt appears that the petitioner, Brahmdeo 
Singb, lodged a somplaint against Aklu and 
some others for offenses under seetions 143. 
and .379, Indian Penal Codé. At the trial 
of this-sase the petitioners were examined as 
witnesses, Brabmdeo was asked whether he 
had been ever bound down to -keep the peace 
under seation 107, and his answer was that he 
bad not.been bound down. The other peti. 
tioner Lal Bahadur was asked whether his 
father had been bound down under seetion 
107, and his answer was that he did not 
remember, The &ssused, Aklu snd others 
in that sase were ultimately aequitted on the 
9th January 1920. Subsequently, an appli. 
eation was ‘fled before the  Sub-Divisional 
Magistrate drawing his attention to the. 

statements made by Brahmdeo and Hal 
Bahadur as witnesses in that ease, and it was 
alleged that the statement of Brahmdeo that 
he was not bound down under sestion 107, . 
and the statement of Lal Bahadur that he; 
did not remember that his father had been. 
bound down under seation 107, were false.. 
The learned Sub Divisional Officer thereupon, 
by his-order under section 476, dirested the 
prosecution of the petitioners under sestion. 
193, as І have stated above. . 

The order against Lal Bahadar, in my: 
opinion, is wrong on, two grounds; firsily, 
that the question put to him. in a trial for 
offenses under seotions 379 and 147, Indian. 
Penal Code, whether or not his father had 
been bound down under section 107,- was 
absolutely irrelevant and ought not to have 
been allowed to be put to the witness by. the 
Trying Magistrate and, therefore, the state- 
ment made by him was not at all relevant 
to the asse and besides, it was -not a material 
statement at all. Secondly, the order is bad 
ageinst both the petitioners on the ground 
that their statements were not read over to 
them in accordance with the provisions of 
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dure. Sestion 360 lays down that "as the 

evidense of eash witness taken under sestion 

356 or 357 is sompleted, it shall bs read 

over to him in the presenaa of the aocused, 

if in attendanos, or of hia Pleader, if he 

appaars by Pleader, and shall, if neaessavy, be- 
sorreated,’’ 

` Tt appears from the order of the Sub. 

Divisional Magistrate, referred to above, that 

the provisions of this sestion 330 were not. 
somplied with and that the evidenia was. 
uot read over to the witnesses, the petitioners, 

in the presence of the asaused or their Plead. 

er, The learned Sub-Divisional Magistrate 

ia under the impression that this rule ia only: 
for the benefit of an assused person and 

has no effest whatsoever as regards witnes- 

ses, This is slearly an erroneous view of 
the law. It was laid down in the ease of - 
Jyotish Ohandra Mukerjee v. Emperor (1) that 

sestion 360 of the Code of Criminal Prosedure. 
is mandatory. The evidense given by a 

witness must be read over to him in the 

presensea of the aesused ог of his Pleader, Мг, 

Boys in his well-known sommentary on the - 
Code of Criminal Procedure, dealing with this 
point, says, and I fully agres with him, "that 
the aesused or his Pleader should be allowed 
time to listen to the statements being read, 
it they so desire. If they were not entitled 
to this privilege, there would be no use in 
the provision that if must be read over in 
their presence. It ia not often that an igao. 
rant witness expresses a desire to maka any 
вотгезіїоп. His mind doss not often work 
qiisk enough. Bat Counaal on either sida 
ага not intraquently able to detest serious 
mistakes in recording! He also says that 
“in the sase of Okhoy Kumar, In the matter of 
(2) it was olaarly laid down that tha sastion 
itself is for the protestion of witnessas.” 

The learnded Magistrate in his explanation 
says that in ргазф ааз hò kao va of no Court 
in whish thia rule is stristly oarried ont, In 
this aonuestion, I aannot do battar than quote 
the langaage of his Lordship the Chief 
Justia», Sir Gawranes Jankins, ia the oate of 
Jystish Ohandra Мићегіез v. H nperor (1), raferr. 
ed to above. Га that вава his Lordship observed 
аз follows: “But sush a departure from 
the termi of the Oriminal Prosedure Code 


(1) 4 Ind. Cas. 416; 86 О, 955; 14 О, W. N. 82; 10 
Or. І. J. 581. 
(2) 70,1, В, 398, 
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might lead to sonsiderable embarrassment and 
place a serious impediment in the proper 
administration of justiss, for there are oases 
in which it has been held that, for the pur. 
poses‘ of а prosesntion on the ground of 
perjury, depositions to whieh the prosedure 
laid down in seation 360 has not been applied, 
eannot be properly used, 
that if the prastios exists, it will ba disson- 
tinued in deferenee to the slear direotion 
. of sestion 360, Criminal Peosedare Oode.” 

. These observations were made in 1902, and 
І. do hope that in spite of the statement of 
the Sub-Divisional Magistrate to the eontrary, 
the Subordinate Judisiary has taken a lesson 
from the language used by his Lordship 
the Ohief Justies, Sir Lawrenes Jenkins, in the 
ease of. Jyotish Ohandra Mukerjes v. Emperor 


(1), referred to above; and I hope that the 


prastise, which the learned Sab Divisional 
Magistrate says exists, does not asa matter 
of fast, exist. 

The result is that the order of the Sub. 
Divisional Magistrate, dated the 16th April 
1920, in my opinion, is elearly erronesua and 
the direetion to prosesute the petitioners 
under bestion 476, Oriminal Peosedare Vole, 
must, therefore, be set aside. 


Rule made absolute, 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Ortmtsat REViSION ÁePLIOATION No. 5 or 
1918. 
August 5, 1918. 
Present:-~Mr. Pratt, J. C. 
AIDAS TEKOHAND —APPLICANT 
versus 
SABAN AND ANOTHER—OPPONENTS, 
Criminal Procedure Code (Act V of 1898), s. 209— 
Discharge of accused — Court, discretion of —Magistrate, 
when to discharge. 


A Magistrate has & diseretion, under seobion 209 
of'the Criminel Procedure Code, to discharge an 
accused person if there is no evidence whatever 
against him, or if the evidence tendered for the 
prosecution appears to be totally unworthy of oredib, 
but if he entertains any real doubt as to the weight 
or quality of the evidence, the task of resolving that 
doubt and assessing the evidence should be left ta 
the Court of Session Гр. 587, 001, 2; p. 688, col, 1.] 
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&pplieation to revise ап order of the Sub. 
Divisional Magistrate, Kotri, 

Mr. Parsram Tolaram, for the Applieant. 

Mr. Partabrat D. Punwant, Second Assistant 
Pablis Prosesutar, for the Orown. * 

JUDGMENT.—This is an applieation for 
revision of an order made by the Sub.Divi- 
sional Magistrate, Kotri, diseharging, under. 
sestion 209 of the Criminal Prosedure Onde, 
two persons whom the applisant ehargaed 
with having attempted to murder him aud 
having thereby sommitted an offense punish- 
able under asstion 307 of the Indian Penal 
Code. 

T'he two aseused are relations of five persons 
who were sonvisted, some two years ago, of 
attempting to murder the somplainant and 
who were for that offense senteneed to 
transportation for life. One of them, Kassim, 
and another man, Sabar, immediately after 
вопуівііоп threatened to murder the somplain- 


- ant and these two were Bentensed for that 


offenee to suffer two years’ rigorous imprison- 
ment. These two men had only baen released 
from jail а fortnight before the present 
offense alleged by the complainant has been 
sommitted by them and the other aesused 
Saban. 

The story of the somplainant is that on 
the 8th October he was driving from Batho 
along the Bund to Manjhand and that when 
he had travelled one mile from Batho. three 
mén, who were standing in the Babul:jungle 
besides the Bund, oalled out to him: “Bania’s 
son, you have wandered long, take вате now," 
and that then ona of them acesused, Sabar., 
fired at him with a gun the ballet of whieh 
passed close by his ear. Oomplainant says 
that he answered this shot by two shots 
with his two double-barrelled breash-loader 
and that the three men ran away. He 
re-loaded and fired two more shots as they 
fled, He went on to Manjhand and arrived 
there at 9 o’slosk in the morning and 
lodged an information with the  Poliee, 
showing the Polise those two ів. 
eharged eartridges of the last shots. He 
took back the Polise and the Mashirs to the 
asene of the offense, where the empty sartridges 
of the first two shots were found, The asoused 
were arrested on the next morning in their 
village of Butho. 

The finding of the two eariridge1 at the 
soene of the offense einnat ba daseribed as 
eorroborative evidenee, for 1 the somplainant 
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meant to file в false вава he could have fired. 
‘these two shots on the way to the Police 
Station, There is no other evidense of the 
prosesution exsept that of Aidas, complainant, 
himself and his companion and  paríner, 
Nazikmal. The oase, therefore, depends upon 
the inberent probabilities of the sase and 
the oredibility of these two witnesses, There 
is unquestionably intense ill will between the 
parties, but this hostility suts both ways, It 
is a motive for the ascused sommitting the 
offence and is equally well a motiva: for the 
eomplainant fabricating a false ease, in order 
that the assused whose liberty endangared 
his life should be also committed to jail, 

The probabilities of the sase seem to me all 
against the truth of the somplainant’s story, 
I don't understand why if it was intended to 
shoot somplainant while he passed along that 
road, the man armed with a gun should have 
required two assailants with him, АП he had 
to do was to fire his gun and runaway, and the 
presence of two men with axes sould only be 
a hindranes, Again, it is diffisult to balieva 
that they would have taken up that position 
at the spot indisated by the somplainant. 
They must have well-known that the eom. 
plainant was in the habit of going armed with 
a gun, yet they stand on а lower level at the 
distanse of 112 feet from the Bund in mud 
and water at least two feet deep, whioh must 
unquestionably hamper their movements, 
Also the plase of ambush wonld have been 
where they would be likely to murder the 
somplainant and escapa unseathed. But this 
хува plase at whioh they were far more 
likely to get shot themselves, Again, the 
warning ory, whioh the aeensed is said to 
have uttered, strikes me as the dra- 
matis toush invented by a man who is 
getting up в false ease. It is very im. 
probable that these words were really 
uttered, for their only oeffest sould have 
been to give the complainant a warniag 
aod to enable him to get in the firat 
shot himself, 16 seems unlikely that two 


of the aesnsed, who had only bsen releas- 


ed from jail a fortnight before, would 
have had tims not only to prosure a gun bat 
to arrange this attaok, Тһе aonduot of the 
somplainant after the alleged offenes ia, ay the 
Magistrate points out, surious. He was only 
a mile from Batho, where the  Poliee- 
men are stationed and where the ageused live. 


lf-be had ridden baek to. Butho, he would 
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have got there before the asoused and given 
information to the Polise and villagers, some 
of whom are bis own haris, the aogsused 
would have been rouuded up and if they 
were the offenders, there was every proba- 
bility of their being arrested with the gun 
in their possession. {Instead of that the 
complainant rides on another five miles to 
Manjhand and gives information there and 
the offenders have ample time to make good 
their eseape, ІЁ a shot had been fired ag 
alleged by the complainant, Nazikmal would 
have felt as mush aggrieved and excited as the 
complainant, Bat both don’t go to the 
Polise Siation; it was the eomplainant alone 
who went, while Nazikmal wandered off with 
an air of assumed indifferenes with the idea: 
of playing the part of an independent witness, 
All the probabilities are against the truth of 
the story. As tothe eredibility of the two 
witnesses, Aidas and Nazikmal, the Magistrate 
who heard their testimony was unfavourably 
impressed with their demeanour and thinks 
them untrustworthy of eredit, 

Mr. Pararam somplains that the Magis- 
trate has usurped the funstions of the Ses. 
sions Court in diseharging the aseused and 
that the fanetion of weighing the pro» 
babilities of the oase and assessing the 
eredibility of the witnesses is not that of the 
Magistrate but the Court of Session, 
Bat section 209 of the Oriminal Prosedura 
Code says that “the Magistrate shall dis. 
charge the asoused if he finds that there are 
not sufficient grounds for sommitting the 
assused person for trial.” These words 
elearly import that a discretion is given to the 
Magistrate and the objest of that disaretion 
as pointed ont by Mahmood, J., Lachman 
у. Juala (1), is that the assused persons 
be saved from the prolonged anxiety of 
undergoing trials for offenees not brought 
home to them and also to save the time 
of the Oourt of Session from being wasted 
over unsuitable aases. The limitations of 
that disoretion are well defined in the judg. 
ment of the Bombay High Oourt in the sase 
of Ваў Parvati, In ve (2). The Magistrate 
may aot under this sestion if there is no 
evidense whatever against the aseused or if 


(1) БА, 161; A. W, М. (1882) 223; 3 Ind, Dec, 
(м. 8.) 169, 

(2) 8 Ind. Cas, 631; 35 В, 108; 12 Bom, In R, 928; 
11 Os, І, d. 692, 
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the evidencs tendered for the prosesution 
appears to be totally. unworthy of credit, 
though if-the Magistrate entertains any real 
doubt as to the weight or quality of the 
evidence, the task of resolving that doubt and 
assessing the evidense should be left to the 
Court of Session, I think this ів в sase in 
whieh the Magistrate considered the two 
witnesses for the prosesution to be totally 
unworthy of credit not only besause of their 
demeanour but besause of the inherent improb- 
ability of the evidence thay give. 
J, therefore, reject this applisation. 
Application rejected, 





PATNA HIGH COURT. 
Orimiaan Revisions Nos, 92 anp 93 or 1921, 
Marsh 9, 1921. 

Present :—Mcr, Justice Jwala Pracad. 

Іх OrniminaL Revision No. $2 or 1921 
BISESWAR SINGH-—PzariTIOSER 
VETEUS 
EMPEROR— Opposite Party. 

Ix Ontminst Reviston No. 93 cr 1921 
SUBEDAR SINGH--P pririoszR 
versus 
BEMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), в, 257 
Accused, right of, to cross-ewamine prosecution 
witnesses, after charge—Refusal to summon witness— 
Discretion, proper euercise of. 


Under section 267 of the Criminal Procedure Code a 
Magistrate has discretion to refuse, on the groundayre- 
corded inwriting, an application to summon the prose- 
cution witnesses for cross-examination and if the ap- 
plication is refused without the requirements of the 
section having been sufficiently complied with, the 
acoused is prejudiced by no opportunity of Cross- 
examining.the witnesses being given to him. 1р. 
589, cola, 1 & 2.] 

Oriminal revisions against an order of the 
Officiating. Sessions Judge, Saran, dated tha 
Qnd February 1921, affirming the order of the 
Sub. Divisonal Ofiser, Chapra, dated the 23rd 
December 1920. 

Messrs, Asghar 
the Petiticners, 

The Government Pleader, for the Crown. 

JUDGMENT.—The petitioners have been 
eonvieted by the Sub-Divisional Officer of 
Chapra under seotion 379, Indian Penal Code, 
and have been sentensed to two months’ 
rigorous imprisonment, Their convietion and 
gentense have been upheld by the Sessions 


Judge in appeal. 


anl Hasin Jan, for 
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Both the petitionors have separately appli- 
ed to this. Oourt, whioh has given rise to 
Criminal Revisions Nos, 92 and 93, For 
oonvenienee sake they may be disposed of by 
one order, inasmuch as the evidenss resorded 
in both theeases is the same and also the 
lower Oourt has disposed of them by one 
jadgment, 

Ono of the prinsipal grounds upon whish 
the trial has been ehallenged on behalf of the - 
petitioners is that no opportunity was given 
tothe petitioners to sross-examine one of the 
prinsipal witnesses on behalf of the prosesu- 
tion, named Fauzdar Ahir (Р. W. ‘No. 5). 
The objection was raised in the Courta below 
but was overruled. 

The aseused were seen going to the Sone. 
pore fair along with a boy, who had the shawl 
(Khes) in question over his head. Тһе Sab- 
Intpeator of Polise (P, W. No, 4) auspeoted of 
foul play and asked the constable (P. W. No. 8) 
to enquire about it from the boy. On the state- 
ment ofthe boy that the Khes was given to 
him by the petitioners to be sarried on payment 
of annas two, the petitioners were sent up for 
trial The cosurrense took plase on the lat of 
Dasember, Thesharge was submitted on tho 
2nd of Dessmber. The Police rsaommended 
Fauzdar Ahir to be released as there was 
no ease against him and that he was in 
bona fide possession of the Khes in queation, 
As regards the two petitioners the Police 
reported that the sharge under seation 379, 
read with section 411, Indian Penal Code, was 
proved, The petitioners were released by 
the Polise on bail or resognisanos and were 
dirested to appear on tho 8rd of Desember 
before the Magistrate who was holding his 
Court in the fair itself at Sonepur. 

The pstitionars accordingly appeared on 
the 3rd of Desember, and witnesses for the 
prosegution, ive in number, were examined 
and the sharge was framed. The petitioners 
were aeked whether they would oross.exsmine 
the witnesses, but they dealined todo so. The 
witnesses were assordingly dissharged, The 
ease was then adjourned to the llth of 
Dasember at the instance of the Court In. . 
вревіог, who wanted to make further enquiry 
into the-anteeedenta of the aseused, 

Oo the Lith of Desember the ease was 
takenup at Chapra. Probibly. by that time 
the Sonepur rair was over. The petitioners 
then, apprently under legal advise, applied 
for summoning the proseoution witnesses for 
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eross-examipation under seetion 257 of the 
Code of Criminal Proeedure. The Magistrate 
granted their prayer, As regards Fanzdar 
Abir (P. W. No. >) the Magistrate issued the 
summons on the condition tkat in ease he did 
not appear on the next date fixed for the 
hearing, namely, the 16th Desember, he would 
not be re summoned, Favzdar Ahir is a 
resident of Mauza Husainpur, Gopalganj 
Sub.Division, Тһе aontingenoy as apprebend - 

‘ed did happen and the witness did not turn up 

on the 16th of December, The service 
‘return was not received by the 16th of De. 
'eember and the ease was adjourned to the 
22nd of Desember, 

On the 22nd of Desember one proceeution 
witness and four defenos witnesses were 
srose-examined, The summons aould not be 
Berved upon Fauzdar Ahirand, therefore, he 
did notappear. The request made on behalf 
of the petitioners to enforee his attendance 
was refused, with the result that the oase was 
desided without the sross-examination of 
Favzdar Abir. 

True, the applisation of the petitioners to 
summon the witnesses was made under sestion 
257 of the Code of Criminal Procedure, inas- 
much aa they had not availed of the oppor- 
tunity of oross.examiningthe witnesses after the 
ebarge was framed. Under the sestion the 
Court had diseretion to refuse the application 
to summon the witnesses ор the ground that 

It is made for the purpose of vexation or 
delay, or for defeating the ends of justice." 
The section further requires that вовЬ в 

- ground shall be resorded "by him (the Magis. 
trate) in writing." I doubt whether- the 
following words in the order sheet of the 
Magistrate, "I have no objection on the 
sondition that if he does not appear on the 
16th I will not resummon him," area suffi 
cient eomplianee with the requirements of the 
aforesaid seetion. It may be that the 
Mag'strate was -hesitating to summon the 
witness on the ground of delay. In ease 
where the asoused has either eross-examined 
or has the opportunity of eross-examining 
any witness after the charge is framed, the 
proviso to section 257 says, “tbs attendance 
of such witness shall not be compelled under 
this geotiop, unless the Magistrate is satisfied 
that it is nesessary for the purpose of justice," 
The learned Sessions Jndge has apparently 
applied the proviso to that sestion in overrul. 
ing the contention of tho petitioners, by 
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holding that even if the evidenes of th!8 
witness be deleted, the evidenee on th? 
record is sufficient for the sonviotion of the 
petitioners, Technisally speaking, an oppor- 
tunity was given to the asoused after the 
obarge was framed and that opportunity was 
notavailed of by them. The question, therefore, 
ieyas has been put by the learned Sessions 
Judge, not of there being any illegality in the 
order of the Magistrate, but as to whether 
the diseretion has been properly used and 
ihe aceuced have or Lave not been prejudiced 
by the refusal to summon the witness in 
question. Ав stated above, the oharge sheet 
was submitted on the 2nd of Dessmber 
and the oase was taken up on the 3rd of 
Desember. The prosesution witnesses were 
all examined on that date and the eharge 
was framed. There was, therefore, hardly 
any time for the asevsed to get legal 
advica in the plaosg where the Magistrate: 
was holding the trial, It was only after 
the trial was taken up at the headquarters 
in Chapra that the aceused obtained legal 
advice and made the application for sum- 
moning, amongst others, the witness in 
question, Fauziar Ahir, Taking into oon. 
sideration the fast that the sonvietion in 
the present case rests entirely upon oireum- 
stantial evidence and the first and the 
foremost witness was Fauzdar Abir, the 
boy on whose head the Khes in question 
is «aid to have been carried by the acoused, 
the evidenes cf Fauzdar Ahir is of great 
importance to the petitioners. The neces. 
sity of his eross.examination is intensified 
by the comparison of his statement (Exhibit 
A) made just after the ceourrence to the 
Sub-Inspestor of Police (D, W. No. 1) with 
his statement in Court, The prinsipal 
statements whereby the oomplioity -of both 
or any one of the aceused could be proved, 
require to ba further elucidated and tested 
by arose-examination, 

I, therefore, hold that it was neaessary 
for the ends of justiee that the witness 
Fauziar Ahir should have been summoned 
for sross-examination and that the acsused 
have been prejtdieed by no opportunity of 
eross-examining the said witness having 
been given to them under seetion 257 of 
tb Oode: Vide Ramyad Singh v. Emperor 
1), 

(1) 58 Ind. Cas. 686; 1 Р, L, Т, 112; (1920) Pat, 59 
6 P. L, J. 94; 21 Cr. L, J. 814, 
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I will asaordingly көб aside the convietion 
of, and the sentence passed on, the petitioners 
and direct re-trial, If the Magistrate is the 
same, there will not be any neoessity of 
examining the witnesses de novo who have 
been already eross examined. Only witness, 
Fouzdar Abir (P. W. No, 5), will be summoned 
and eross-examined on behalf of ths accused. 
It also appears that the aseused were examin- 
ed on the 3rd of Desember, and they said 
that they would file & written statement, 
whieh they did not do, It will be open 
to them to file any written statement they 
like or to make any statement in this ease 
under seation 342 of the Code of Criminal 
Prosedure, 


1 Re-trial ordered, 


CALOUTTA HIGH COURT. 
Criminal Raverexce No. 125 or 1520, 

. November 2, 1920, 

Present :—Justiae Sir John Woodroffe, KT, 
and Mr, Justice Buokland. 
EMPEROH.- P&08EOUTOR 

versus 
RASH BEHARI GHOSE AND ANOTHER— 
Acousen. 
Criminal Procedure Code (Act V of 1898), ss, 285, 
256—Further evidence, whether can be taken after 
accused pleads guilty—Discretion of Magistrate, 


Where, after the framing of a charge, the 
acoused pleads guilty, itis open to the Magistrate 
in his discretion to take further evidence, and it 
js also open to the Orown to suggest that this bo 
done, 


Reference by the Distrist Magistrate, 
Burdwan, f 
Babus Manmatha Nath Mukher,ee and 


Mohesh Ohandra Banerjee, for the Aacused, 


JUDGMENT.—This 
ona Referense by the 
recommending that the 
&esused should be 
Besused pleads guilty, 


has oome before us 
District Magistrate, 
sentences upon the 
enhanoed. If an 
it is open to the 
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Magistrate in his diseretion to take further 
evidence, and it is also open to the Crown to 
suggest that this may be done, In this par- 
tionlar oase, having regard to the faot that 
the prosecution did not ask for the examina- 
tion of further witnesses than those who were 
examined before the framing of the sbarge, 
that the name of the Head Uonstable referred 
to in the reference was not on the list of 
witnesses and having regard to the resord of 
the evidence of the witnesses who were in fast 
examined, we do not feel disposed in the 
siraumstanses of this case to assept tha 
recommendation and, therefore, the sentences 
will stand, 
Reference not accepted, 


PATNA HIGH COURT. 
Criminal Revision No. 29 cr 1921, 
February 11, 1921. 

‘Present: —Mr. Justices Jwala Prasad, 
KALI PERSHAD GOPE AND orgers+= 
PETITIONERS 
versus 


DHODHAI GOPE—Opposrrz Parry, 
Criminal Procedure Code. (Act V of 1898), зв, 107, 
145—Dispute as io posuession—Proceedings under 
s, 107, validity of. 


Proceedings under section 107 of the Criminal 
Procedure Code are justified only in a case of 
undisputed possession ; where there is а dispute about 
possession over land, proceedings under section 145 
should be instituted, [p. 591, col 2.] * 

Criminal revision againat an order of the 
Sub-Divisional Magistrate, Bhagalpur, dated 
the Sth January 1921. 


Messrs, Jayaswal and J. ДЇ, Sen Gupta, for 


the Petitioners.: . 
Mr. 9. О. Pal, for the Opposite Party. 


JUDGMENT.—This is an application by 
the 2nd party against the order of the 
Magistrate, dated the 5th January 1921. 

This order was passed on the application 
of the first party, dated the 9th October 1920, 
praying for an action under section 107- 
against the petitioners for interfering with 
the possession of kamat lands of the first 
party in village Rasulpur, The petition was 
referred to the Polisə for enquiry, who 
reported that the lands in dispute are the 
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' Ката lands of the Zemindar of which the 
first party is the mustojir and that on the 
Eth Oatober 1920, the opposite party forcibly 
cultivated about 200 bighas and sowed wheat 
and gram, and accordingly they prayed for 
an action under seetion 107 of the Code of 
Criminal Prosedure. The Polize dereribed 
the boundaries of the disputed land in one 
plot as followe:— 

East—Mouza Tatpur Ranga. 

West— Patti Babu Ugrah Mohan Thakur. 

North——Mouza Talsahadat. 

South —Dadpur. 

The petitioners elaimed the entire disputed 
land вв their kosht land and as being in their 
possession from the year .1315 or 1816, on 
the basis of a settlement made by the Malike, 
in respeot of whieh they alleged that а rent 
suit was brought against them by the pro. 
prietors in the year 1911 whieh resulted in 
а compromise deoree. 


Thereupon the Magistrate direeted two 
proseedings to be instituted: (1) urder seo. 
tion 145 of the Ocde of Criminal Prosedure, 
making six of the petitioners cesond party with 
respect to 41 bighas of 1800; and (2) againet 
ten of the petitioners with respeet to the 
remaining lands under section 107 of the 
Code. 


Onthe motionof the seeond party, this Court 
(Adami and Bnueknill JJ.) issued a notice 
calling upon the Magistrate to report if there 
is a dispute as to actual possession cf the 
landa with respeet іо whioh the proseeding 
nnder section 107 was instituted, The 
Magistrate in his report does not definitely 
give the information asked for, as to whether 
there is any sush dispute or not as to actual 
possession of the lands, but he justifies the 
proseeding under sestion 107 on the ground 
that the sesond party “sannot admittedly pro- 
duse any documentary evidence and wanted to 
take possession by fcree.” In the precent 
саве the second party does not only olaim ров: 
session of the properties but have, as reported 
by the Police, really suseseded in taking 
possession of the lands prior to the Police 
arrived on the spot on the 9th Ostober, 
Both the parties have referred to me the 
pleadings in the Civil Oourt and the 
deeree and seek to pnt eonatrustions favour- 
able to each of them, I cannot be tempted 
into a sonstrustion of these dcouments at 
this stage, for it is not dosirnble atllthis 
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stage to enter into the merits of the olaims 
of the parties. 16 does not matter in the least 
whether the title of the sesond party is good 
or bad. 16 is sufficient for their contention 
that there is a dispnte as to actual possession, 
This is not a ease of undisputed possession, 
which alone ean entitle the Magistrate to 
institute a proeeeding urder section 107, 
The Magistrate ought to have, just after 
the Polise report and the sause shown hy 
the sesond party alaiming possession over the 
land, instituted a proseeding under seotion 
145 instead of trying to aplit up the disputed 
land ineluded nnder one boundary in the 
Poliee report and starting two kinds of pro. 
seedings with respeet to portiona thereof, 
Snok a distinstion, if any, оопа have been 
done after а full enquiry and serutity of all 
the documentary and oral evidence offered. by 
the parties, read with the Survey Reaord of 
Rights, under section 145 of the Code. 
By this time the dispute eould have been 
decided and the danger to a breash of the 
peace would have been effestively stopped 
permanently. Some somplieations have 
already arisen by the delay eaused by the 
Magistrate. І am nob eonaerned with that 
at present, but under the eireumstanaes of 
the ease I have simply to eet aside the order 
of the Magistrate instituting against the peti- 
tioners the proseeding under sestion 107 of 
the Code, 


Order set aside, 


PATNA HIGH COURT, 
Criminat Revision No. 588 or 1920, 
January 10, 1921, 
Fresent:—Mr, Justice Das, 
NUR MOHAMMAD KHAN Prr-TIONER 
versus 
MUHAMMAD ALI MIAN акр ANOTHER 


| — Opposite Parry, 
Criminal Procedure Code (Act V of 1898), s, 522 
order under, nature of. И 
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An order under section 522 of the Criminal Pro. 
cedure Code is passed not against any person, but 
jn favour of the party dispossessed, provided the 
conditions necessary to give the Courb jurisdiction 
to make that order are present, 


Criminal revision against an order of 
the District Magistrate, Shahabad, reversing 
that of а Benob of Honorary Magistrates, 
"Buxar. | 

JUDGMENT,—The learned District Ma. 
gistrate in the Court below has set aside an 
order under section 522 of the Criminal Pro- 
gadure Code, He was of opinion that no 
order under section 522, Criminal Procedure 
` Code, sould be made against Musimmat 
Kaddo who was acquitted and there was 
по point in making the order against the 
person who was convicted under seotion 448, 
Indian Penal Code. 

lt may be pointed out that so far as 
'Musammat Kaddo is вопвегпей, the Bensh 
“of the Honorary Magistrates who tried the 
‘ase, to adopt the words used by _them, 
showed her meroy, but the point is not 
whether an order under seotion 522 should 
be made against Musammat Kaddo, but 
whetber- such order should be made in 
favour of the party dispossessed. The Court 
has found as a fast that the somplainant 
.was in possession of the whole house and 
that neither Mausammat Kaddo nor her 
stepson, who hag heen convicted under 
section 448, Indian Penal Oode, was in 
possession of the house. Sestion 522, Orimi- 
nal Prosedure Code, runs as follows:— 
" Whenever a person is convisted of an 
offence attended by sriminal foree," and 
this isa case where it has been found that 
а person has been sonvisted - of an offense 
attended by oriminal forse, and it appears 
to the Court that by snoh'foree any person 
has been dispossessed of any immoveable pro. 
perty,” and this was found by the Oourt 
of first instanoe, a finding from whioh the 
learned Distriot Magistrate did not dissent, 
“the Court may, if it thinks fit, order 
suoh person fo be restored to the possession 
of the same.” In my view every oireum- 
stance necessary to give jurisdiotion io a 
Oriminal Court to make an order -under 
ввөйоп 522, Criminal Prosedure Oode, was 
present in this oare. A person was ооп. 
vieted of an cflensé ‘sttonded by criminal 
foreo. It did appear to the Oourt that-by 
'guoh forse the petitioner was dispossessed 
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of immoveable properly. The Court of 
first instanee, in the  exereise of its 
jurisdistion, ordered: sush person ‘to be 


restored to the possession of the immoveable 
property, 


I do not read the judgment of the learned 
Distriot Magistrate as dissenting from ару 
of the findings of faot of the Court of 
first instanee, The learned Distriot -Magia- 
trate has set aside the order under seotion 
522, Oriminal Procedure Code, on the-ground 
that 16 could not be passed against Musam- 
mat Kaddo. All that I need point ouf to 
the learned Magistrate is that an order 
under section 522 is not passed against 
any persop, but із passed in favour of the 


' party dispossessed, provided the sonditions 


nesessary to give the Court jurisdiction to 
make that order are present. It is not 
suggested by the learned Magistrate that 
the conditions nesessary to give the Oourt 
jurisdiction to make an order under section 
522, Criminal Procedure Code, are not in 
this ease present. That being so, · Һе 
learned Magistrate ought not to have set 
aside the order under section 522, Criminal 
Prosedure Code. 


I would set aside the order passed by 
the learned Distriet Magistrate and restore 
the order under ввобіоп 522, Oriminal Pro- 
eodure Code, passed by the:Court of first 
instance, А 


- Order set aside, 
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MADRAS HIGH. COURT. 
Szcowp Crvin Arrear No. 980 or 1919. 
December 1, 1920, 

Present :—Justice Sir Abdur Rahim, Kr., and 
Mr, Justice Oldfield. 
ADYAPADI VASUDEVA UDPA 
AND OTHEBS—PELAINTIFFA—À PPELLANTS 
versus 
KRISHNA UDPA AND OTEERS-—DEFENDANTS 


— RESPONDENTS. 
Landlord and tenant-—Lease—Forfeiture for non- 
payment of rent—Relief against forfeiture— Interest on 
arrears of rent, liability of tenant to pay. 


Where according to the terms of a lease the 
tenant incurs forfeiture by non-payment of rent, 
he can be relieved against such forfeiture only on 
payment of the full arrears of rent, including such 
portion of the arrears as із barred by limitation. 
The landlord in such a case is entitled to interest 
on the arrears due, [р. 593, col. 2; p. 594, col, 2.] 

Second appeal against a decree of the 
Court of the Subordinate Judge,  Sonth 
Kanara, in Appeal Suit No. 11 of 1918 
(Appeal Suit No, 353 of 1917 on the file of 
the District Ocurt), preferred against a 
desree of the Court of the Distriot Munsif, 
Mangalore, in Original Suit No, 10 of 1916, 


This sesond appeal same on for hearing 
on the 11th August 1920, 

Mr. B. Sitaram Row, for the Appellants,— 
The lower Court erred in having allowed 
the plaintiff-appellant rent for only 3 
years prior to suit. This is not a suit for 
rent by the landlord, in whioh he sannot be 
permitted to enforee barred olaims. The 
plaintiff sues in ejestment on the sovenant 
for forfeiture arising from non payment of 
rent by the tenant. If the tenant is to be 
relieved against that covenant, he must offer 
to pay all arrears of rent under section 114 
of the Transfer of Property Aet. That 
sestion does not limit the right only to rent, 
the recovery of whioh is not barred, Though 
under the Limitation Law „the . remedy is 
barred, the right to resover the rent for the 
period whish would be barred ina rent suit 
is not extinguished. 

Mr. К, Y. Adiga, forthe Respondents.— 
Rent for & barred period can, in no case, be 
resovered. When the law says that arrears 
of rent should be paid, what is meant is 
only suoh rent as iw legally resoverable, 

JUDGMENT,— The only question argued 


before u& is whether the appellant, who is the. 


landlord, should not have been allowed the 
38 
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full arrears of rent as а condition for reliev- 
ing the defendants against forfeiture, whieh 
they had ineurred assording to the terms of 
the lease by non-payment of the rent, The 
Subordinate Judge has allowed only 3 years’ 
rent and disallowed the rest, on the ground 
that it во0]а not be resovered owing to the 
law of limitation. Sestion 114 of the 
Transfer of Property Aot says that relief 
against forfeiture oan be given "if at the 
hearing of the suit the lessee pays or tenders 
to the lessor the rent in arrear together 
with interest thereon," ete. There is nothing 
to show that what the Legislature meant was 
only suah rent as sould be recovered if the 
landlord was suing for rent, that is, suah 
rent as was not barred. The English rule 
seems to be that the tenant will be relieved 
against forfeiture only on his paying full 
arrears of rent. (See Halsbury’s Laws of 
England, Volume 19, page 100, foot note, and 
Lightwood on ‘Time Limit of Actions, 
page 177). The principle is that under the 
Limitation Aot only the remedy is barred and 
not that the right of the landlord to rent 
beyond the period spesified in the Aot is ex- 
tinguished. Besides, the proviso for forfeiture 
is really а sesurity for rent. Therefore, as 
the landlord has enforeed payment of arrears 
within 19 years, the tenant should not be 
given any relief until the full arrears are 
paid, the full arrears being probably limited 
to 12 years. In this ense, the arrears cover 
& period of only 5 years. The Subordinate 
Judge must be asked to submit a finding as to 
whether any arrears beyond 3 увага before 
the suit were due, how mush of the arrears of 
rent beyond 3 years prior to the suit has been 
paid and how much was due on aesount of 
assessment to the defendant. Oosts will 
abide the result, Time one month, 


In compliance with the order eontained in 


.the. above judgment, the Subordinate Judge 


of South Kanara submitted the following 
FINDING.—The question for deoision is 
whether any, and if во, what arrears of rent 
aredne for the yeara 1911 and 1912 from 
The parties 
are agreed that the rent for those years has 
not been paid and have put in separate 
statements showing the amount whieh, 
acoording to eash, is aetually due. The rent 
per annum is 17 muras of гіве and Rs. 13 3-9 
gash. The defendants say that in 1911, 
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6 muras of.riae was distrained for arreara of 
revenue and sold by the revenue authorities 
and the sale-proceeds thereof were remitted 
to the treasury. They, therefore, contend that 
the aforesaid 6 muras of rice should be 
dedueted from the rice rent due for the 
year 1911 and that the balance due for the 
same year is ll muras, whieh valued at 
Rs, 4-4-0 per mura somes to Rs, 43.19.0, 
The ash’ rent for the same year ів 
Rs, 13.3 ©; total for the year 1911 is thus 
‘Ra, 59-15 9, The faot that there was а 
‘distraint of 6 muras of rise, as alleged by the 
defendants, ів not denied, but the plaintiffs 
contend that they are поё liable to give 
eredit for the same but only for the amount 
of revenue aetually due for the said year. It 
appears from the statement put in by them 
that thet amount is Re. 14, I think their 
eobtention is tight. The defendants as 
mulgent tenants were interested in seeing 
that the revenue was paid in proper time and 
they could bave very easily paid the ооггеоё 
amount fiom out of the rent dne to the 
plaintiffs and slaimed a deduction thereof 
at the time of the settlement of accounts with 
‘the latter. І am, therefore, of opinion that 
‘the correct amount due for the year 1911 is 
"Be. 71.7.0 (17 muras of rise valued at 
“Rs. 4 4-0 per mura plus Ra. 13-3-9 eash rent, 
‘minus Rs. 14 revenue), 

2. The next eontention is whetber the 
“plaintiffs are entitled to olaim interest on 
‘the prinoipal rent due, The plaintifís olaim . 
‘it at 12 per cent, per annum from the 
‘date of default up to the date of plaint 
'and the , amount somes to Ra, 33.10.10 
for. the arrear of 1911, The 156 defendant 
saya that he ie not liable for it, I'am of 
opinion that this contention is not valid. 
The plaintiffs are olearly entitled to the 
interest on the arrears of rent and the rate of 
'19 per aent. is not excessive. 

3. The rent due for'tha subsequent year 
‚1919 is, as atated above, 17 muras of rice 
‘valued at Rs, 5-8 0 per mura plus Rs. 19-3.9 
sash; total Rs, 106-11-9. No assessment was 
“paid in this year by any of the defendants. 
"The interest on the aforesaid arrear amounts 
‘to Ra, 46-1-9 from 31st May 1912 пр ќо the 
Gate of plaint at 12 per cent, The total 
“amount for 1912 is Rs, 152.18.t. 

: 4, Thus the total arrears due for 1911 
nd 1912 is В», 
- goordingly. 


263.0.1, I find ths issue 


-donbt that the appellant was 
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This second appeal same on for final hearing 
after the return of the findings submitted by 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—As regards six muras of 
rise distrained for the arrears of revenue, the 
tenant respondent in this appeal is entitled to 
deduct the value of it from the rent payable 
to the appellant. Seotion 11 of the Revenue 
Recovery Act makes it olear that the revenue 

was payable by the Pattadar, the appellant; 
and aesording to sestion 11 of -the Revenue 
Reeovery Aot the tenant is entitled to 
deduet the value of the ries seized іп 
distraint, 

As regards interest on the value of the 
rent due to the appellant, there oan be no 
entitled to 
interest, The defendant denied the right of 
the landlord to the rent. Tho mere faot 
that he had written a post eard, saying that 
he was ready to pay, would not deprive the 
appellant of interest on the arrears of rent. 

The decree of thelower Appellate Court 
will be modified by disallowing the value of 
6 murus of riae, deducting the price of the rise, 
i. в.в, 71.7.9, instead of Re 59-15-9 from 
the amount, That ів (о say, the amount due 
to the plaintiff will be Re, 246.14.1 with 
interest on Re. 160.11.9 from date of plaint 
up to date of payment at 6 per cent. per 
annum. Eaoh party will bear his own eosts, 


м, O, P. 
Decree varied, 


PATNA HIGH COURT. 
АРРЕАЇВ Рьом ÁPPELLATE Decexes Мов, 
or 1919 anp 16 or 1920, 
- May 16, 1921. 
Prcseni:— Mr, Justice Jwala Prasad, 
JAGARNATH PRASAD AND ANOTHER— 
DEFENDANTS——ÀPPELLANTS 
versus 
Musammat BAHURANI alias BARI 
ВАНО хр ANOTBER— PLAINTIFFS 


AYD OIBER DXFENDANTE— RE PONDENT 
Fraud, suit io seb aside decree on groun a 
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Vel. LXU) 
JAGABNWATHA PRASAD 0, BAHURANI, 


Hotraneous fraud—Execution sale, validity of, whe- 
ther affected because decree fraudulently obtained, 


In a suit to set aside a decree on the ground of 
fraud, to enable the plaintiff to succeed he must 

rove that the fraud was extraneous to the decree, 
„Lp. 898, ool. 1.) 

А. sale in execution of a decree is nob rendered 
void, merely because the deoree in execution 
whereof the sale took place was fraudulently ob- 
tained, unless the auction-purchaser wasa party 
to the fraud in the exeontion proceedings which 
vitiated the sale itself. [p, 698, cols. 1 & 2] 


Appeals from a desision of the Sabordinate 
Judge, Patna. 


In No, S06 or 1919, 
Moasrs. Manuk, 8. M. Mullick aud Sunder 
Lal, for the Appellant. 
Messrs, Sultan Ahmel, P. N. Sinha, 
Murari Prasid aud N, О. Ghosh, £w the Re- 
Bpondents, . 


Іх No. 16 or 1920, 
Measrs. Manuk, 8. 0, Mullick and Sunder 
Jii, for the Appellant, 
Messrs, P. N. Sinh: and Murari Prasad, for 
the Respondents, 


JUDGMENT,—This appeal arises out of 
a suit broaght by the plaintiffs for a 
deolaration (1) that the deoree obtainad by 
defendant No. l,dated the 9th of February 
‘1917, is fraudulent and not binding upon 
them and the deity Thakur Madan Mohan 
Lalji, aud (2) that the property sold in 
exesuiiod of that desres is the endowed 
property ani belongs to Thakur Madan 
“Mohan Lalji and that it was wrongly sold 
“in exesution ofthe said desres, The plaint. 
iffa farther pray for having the sale set 
aside and fora permanentinjunotion against 
defendant No. 1 restraining him from exesut: 
ing the  deeree any further. Subsequent 
to the filing of the plaint, the plaintiffs 
added a further prayer for the recovery of 
possession of the property with mesne 
profits, 


; The plaintiffs are the daughters in law 
of one Nownit Lal, who died on the llth 
of January 1904, leaving hia last Will, 
datsd the 20th of March 1898, By the 
Will Nownit Lal dedionted all hia properties 
moveable and immoveable—to Sri Thakur 
Madau Mohan Lalji, making him the absolute 
proprietor and possessor of the properties 
after his death. He appointed the plaintiffs 
as manigera or murtazims of the properties 
aol of tas Tasar sewa, Tho plaintiffs 
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obtained Probate of the Will on the 20th of 
Maroh 1904, 

On the 9th of January 1914 plaintiff 
No. ?, Musammat Bahurani alias Bari Bahu, 
exosuted a haud note іп lieu of a loan of 
Rs, 300 in favour of defendant No. 1. In 
tho hand-nota she described herself as 
shebaith and  munizzm, estate Thakur 
Madan Mohan ПМ. Tae objest of the 
loan is desoribed in the hand.note te be to 
pay off Government revenue, ete, Оп foot 
of this hand-note, the defendant No. 1 
obtained an ea parte deoree against the plainte 
ifa in the Court of the Small Oause Court 
Judge on the 9th of Febraary 1917. In 
exesution of that desree, the defendant 
No. 1 put the property in dispute to auo- 
tion, Dafendant No. 3 purchased the said 
property on the 23rd of November af the 
auction sale, Consequently, the present suit 
has been instituted by the plaintiffs to 
hays the uforesaid deereas and the sale set 
aside. 

The plaintiffs have dessribed themselves 
in the suit as shebutths of Thakur Madan 
Mohan Lalji and the suit purports to have 
been brought on behalf of the deity. The 
desrea in question is sought to ba set aside, 
on the ground that i: was obtained by 
porjured evidensa and fraudulently by 
suppressing the summons and thereby frau- 
dulently ‘keeping the plaintiffs ont of 
the knowledze of the suit; that `1$ was 
not binding on the idol and that the sale 
was brought about by suppression of prosesses 
in exeountion. Dafendant No, 1, the deoeree: 
holder, and defendant No, 3, the purehaser, 
contested the plaintiffs’ suit, denying oate- 
gorisal all the allegations relating to 
fraud and affirming that the defendant 
No. 3 was the real purohaser, that the 
desree was a proper one and not obtained 
by fraud and so binding on the idol’s 
estate, 

Both the Courts below have deareed the 
plaiutiffa' suit and hance this із an appeal by 
defendant No. 1. 

The lower Appellate Court raised the fol- 
lowing questions for determination: — ; 

(1). Whether the Small Oause Court 
desres was a valid desree against the 
idol, 

(2 Whether summonses in the Small 
Oauss Court suit were properly sarved on the 
present plaintiffs, Í 
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(3) Whether the deeree in question was 
fraudulent and whether a regular suit would 
lie for setting aside the deoree on that 
ground, 

- The first two issues were desided against 
the plaintiffs, and the last one in their favour, 

Ав to the first point, the desision of the 
lower Appellate Court was in varianse of that 
of the Munsif. The Munsif held that the deoree 
and the sale of the property in question were 
not binding on the ido], inasmush as he was 
not а party to the suit as well as to the exeau- 
tion proseadings; that the deeree was ineapable 
of exesution against the estate of the idol and 
the exeoution sale was not a valid one. The 
learned Distriet Judge in appeal, differing 
from the view taken by the Munsif, held that 
the idol was a party to the deeree, inasmuoh 
as the present plaintiffs were deseribed as 
shebatths of the idol, and that the deeree 
direated the money to be realised from the 
estate of Babu Nownit Lal, The Oourt 
below has come to this sonslusion upon в 
eonstrustion of the plaint and the deeree. 
The respondents, while supporting the deeree 
of the lower Appellate Court, question the 
validity of the aforesaid finding. They 
contend that the view taken by the Munsif 
was oorrest and that the plaintiffs were not 
sued ‚їп their representative eapasity as 
shebatthe - or: managers of the estate of Babu 
Nownit Lal. The idol was, therefore, not 
represented and the deeree is not binding 
upon him. In doing so, their objeet is to 
attack the very foundation of the defendants’ 
suit whieh resulted in the decree in ques- 
tion, If this eontention were upheld, the 
consideration of the further questions raised 
in:the ease will necessarily be obviated. 

It may be mentioned here that the genuine. 
ness of the hand-note in lien whereof the 
deeree was obtained, or the passing of the 
sonsideration, is not disputed in the present 
9888; The hand-note in question deseribes 
the executant, plaintiff No. 1, as the 
“shebatth or muntaztm, estate Sri Thakur 
Madan Mohan Lalji” The loan was, there. 
fore, taken by the plaintiff No, 1 on behalf of 
the idol, In the plaint of defendant No, 1 
(Exhibit 9), the present plaintiffs, who were 
defendants in that ease, were described as 

Muniaziman Estate mokoofa Babu Nownit 
Lal deseased" (managera of the estate en. 
dowed by Babu Nownit Lal deceased). In 
the body of the plaint, it has been made more 
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slear by stating that the defendants Nos, 1 
and 2 ‘are the managers of the estate of 
Babu Nownit Lal deseased, who in his Will, 
dated the 20th Marsh 1893, made a private 
wagf of his property in fayour of his family 
god, Thakur Madan Mohan Lalji.” In para- 
graph No, 4 it was clearly stated that the 
loan in question was taken for the benefit 
of the endowed property and that the defend- 
ent No.l ав a manager of the property 
is bound to pay the said money, There was 
а olear prayer in the plaint for making the 
said endowed estate of Nownit Lal, in the 
management of defendants Nos. 1 and 2, 
liable for the desree passed in the oase. 
The deeree in question olearly stated that 
the money was borrowed by defendant Nos. 
1 and 2 for the benefit of the endowed estate, 
of whish they are the exeeutrises, and that 
the estate would be liable for the slaim. 
The deseription of the plaintiffs as defend. 
ants in that ease was in aesordanee with the 
Will itself, whieh deseribed them as muntastm 
and as being the managers of the endowed 
estate, The defendant No, 1, ав plaintiff in 
did поё eoneesl any faot, but 
elearly stated the purpose of the loan and 
the saapasity in which the loan was oontraot- 


өд, aud the deeree was aacordingly obtained 


as against the endowed estate of Nownit Lal, 
of whioh the idol under the Will is the’ pro- | 
prietor, The view taken by tbe lower Ap- 
pellate Court is, therefore, in agreement with 
the true objest and seope of the suit and 
the express terms of the deeree. The deeree 
in question was, therefore, a valid deerea 
against the idol and was eapable of being exe- 
ented against the endowed property. Agree- 
ing with the finding of the Court below, I 
overrule the objestion of the respondents. ~ 

The next question isas to whether the pro- 
sesses in the suit, namely, the summonses, 
ete, were properly served on the plaintiffs. 
The Courts below have eonourred in their 
finding, whieh is to the effeet that the pre- 
sent plaintiffs were aware of the Small 
Oause Court suit and that the summonses 
were served upon them properly. This 
isa finding of fact, and ‘nothing has been 
urged to show that itis not born out by the 
evidenee on the record and that it is not à 
valid finding. I, therefore, assept this finding 
ag conelusive in sesond appeal, Ё 

The Oourt below has also held that 
although the hand-note in question wag 
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exesuted by plaintiff No. l in the temporary 
absense of plaintiff No, 2, the former must 
be held to have had ample authority to ast 
on behalf of the latter so as to bind her 
&lso. Consequently the Court held that the 
hand-note in question was binding on the 
Thakur, although only one of the plaintiffs 
exesuted the same. As to the nesessity for 
the loan, it is better to reprodusa the find. 
ing of the Court below, inasmueh as upon 
it the Court below has based its entira desi. 
sion in favour of the present plaintiffs; — 
“The next question that arises for desision is 
whether the hand-note was exeouted for legal 
necessity. The resital in the hand-note showa 
that the money was borrowed for payment of 
reveuue and other expenses, What those other 
expenses ага is nowhere stated. From the 
evidence it appears Rs, 102-1.3 were nesessary 
for payment of Government revenue of ono 
partisular estate. In the evidense it is not 
stated that any money was required to be raised 
for payment of Government revenue of 
avy other property, About the other neses- 
sity the evidence is most unsatisfactory, as 
has been aotually fonnd by the lower Court. 
In fast the learned Vakil for the appellant, 
defendant No. 1, did not seriously challenge 
this finding of the Court, Iam, therefore, 
of opinion that only a part of the oonsidera- 
tion of the hand note (Rs. 102-1-3) was for 
а nesessity binding on the estate of the idol 
and there ought not to have been а deoree 
against the estate for more than this sum 
and interest and sosts. This fact was oon- 
sealed from the Small Cause Court Judge 
and as such the deeree obtained in the 
Small Cause Court suit for a sum beyond 
this amount must be held to ba fraudulent." 

The Court then diseussed the authorities 
on the subjest and same to the eonolusion 
that fraud was eomitted by defendant No 1 
in obtaining the dearea by soncealing the 
material fast from the Court, “whioh, if not 
eonoealed, would have affested the desision 
in the other way,” and "this ooneealment 
would amount to a fraud whish would vitiate 
the desree.” The material faot sonsesaled 
from the Court, as stated by the learned 
Judge, is “ihat part of the sonsideration 
of the hand-note was not binding on the 
idol,” 

The lower Coart is further of opinion that 
the defendant No, 1 as plaintiff in the former 
suit was bound to discloses the aforesaid 
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fast, inasmueh as the person sought to be 
bound by the desree is the idol in the 
position of a minor in the eye of the law. 

Upon the aforesaid finding the Court 
below held that thesuit to set aside the 
desree on the ground of the aforesaid fraud 
does lie and that the desree obtained was 
fraudulent. 

As regards the legal nesessity of the loan, 
‘the Oourt below has in the uforesaid 
finding differad from the view of the 
Munsif, The Munsif held that the neoessity 
as regards Rs. 1021-3, аз Government 
revenue payable for the January kisht for 
Jagdishpur Balia for the yaar 1914, was 
fally establishad aud that tha balanss of 
the money was also presumably taken for 
the purposes of the estate, it having been 
proved that the present plaintiffs, managers, 
had to ineur heavy debts for the estate. 
Mr, Manuk on behalf of the. appellant 
contends -that the view taken by the Munsif 
ig sorrast. In the hand.note the purpose 
of the loan is atated to be “for the pay- 
ment of .Government revenue, ete." Тһе 
onus of proving the  nesessity was upon 
the defendant No, }, who was plaintiff in 
the вазе, and as tha evideunes in the база 
upon the finding of the Munsif also was 
unsatisfastory, the finding of the learned 
Distrist Judge, that the nesessity of the 
loan exsept for Вч. 102 1-3 has not been 
proved, must bs assepted for the purposes 
of this ease: 

The quastion is whether the aforesaid 
finding is suaffisient to vitiata the desree 
as having been tainted with fraud, upon 
whish ground alone ths dearea in question 
oan be set aside. To my mind the issue 
as to the neeessity of the idol or the 
estate, with regard to part of the sonsidera- 
tion money, does not arise in the present 
ease, unless it was shown that the present 


plaintiffs, who wera defendants in the 
former oase ав representing the idol, were 
prevenied from proving their sase Бу 


means of fraud prastisad upon them by 
the defendant No, 1, plaintiff in the former 
suit. The Courts below have held that 
there was no suppression of summonses, and 
as a matter of fast one of the deferdants 
in the former базе did appear. If the 
plaintiffs were aware of the suit, it was 
their bounden . duty to, plase before the 
Qourt the faet that the entire loan ‘money 
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was not taken for the purpose of the idol. 
ТЬів ia a ground whish appertained to the 
former сабе, The plaint slearly stated that 
the loan was taken for the benefit of the 
estate, In the judgment of. that ease the 
point has been fully dissnesed and ‘the 
Courts same to the coneluasion that the loan 
was for the benefit of the estate of which 
the defendants Nos, 1 and 2 were өхөвпігівов 
and that the’ estate was liable for the samo. 
That. finding operates ав res judicata and 
«annot be opened, unless the  deeree ig 
asaailed on the ground that it was prooured 
by means of fraud. The issue as to the 
nesessity for the loan, whioh apper tained 


to that ease, cannot be tried anew in the. 


present suit. The fraud must be proved 
as being exiraneous to the deeree. This 
has been made clear by the resent desision 
of this Court in Manindra Nath Mitira v, 
Hari Mondal (1) and the oases of Logadapattt 
Ohinnoyya v. Kotla Ramanna (2), Kadirvelu 
Natnar v, Kuppuswami Naicker (3), Nanda 
Kumar Howlador v, Ram Jiban Howludar 
(4) and Maung Aung Myat v. Ma Ywet (5), 

J, therefore, hold that the finding of the 
Court below is not suffieient (о set aside 
ihe deeree in question. on the ground of 
fraud. 

Now, the defendant No.-3 appellant is 
ihe purehaser of the property at the 
auction sale, His appeal is No. 16 of 1919, 
His oase is that he is a bona fide purchaser 
for value and as sush was not bound to 
enquire whether the deeree was fraudulent 
and that the sale in question in exaoution 
.of the deeree will stand, even if the desree 
be proved to be fraudulent. The Court 
below has eoneeded the law on the aubjeet, 
whiah is borne out by the authorities; Nagendra 
Nath Basu v, Parboti Oharan Koyal (6) and 
Radha Madhab v, Kalpataru Roy (7), namely, 
that a sale in exeention of a deoree will 
not be rendered void even if the desree 
in exesution whereof the sale took plage 

(1) 54 Ind. Cas, 626; (1920) Pat. 98; 240, W. N. 


188. 
(2) 19 Ind. Cas. 579; 88 М, 208 at p.208; (1913) 
М, W. М. 387; 13 M. L. T. 421; 25 M, L. J. 228. 
(8) 45 Ind. Cas. 774: 41 M. 742; 84 M. L. J. 590; 


23 M. L, Т. 872; 8L W. 103; (1918) M. W. N. 
bid (Е. B.) 

(4) 28 Ind. Oas. 837; A О. 9€0; 18 О, W. N. 681; 
39 0. L. J. 457. 


‚5) 10 Ind. Oas, 780; 4 Bur. L. T. 76. 
6) 35 Ind. Cas, 339; 20 С. W. N. 819, 
VD) 10 Inds бв в 17 O, La J, 209, 
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were fraudulent, unless the .anotion pur- 
ehaser was a party tofrand in the exe- 
eution proseedings whioh vitiated the sale 
itself, The Court below has not held that 
there was апу fraud in the exesution proseed - 
ings or in the sondust of the sale, It, how- 
ever, holds that the sale is vitiated bseause 
ihe judgment-debtors do not appear to have 
been named in their representative sapacity 
This finding is 
insonsistent with the previous finding of 
the Oourt that the plaintiffs in the present 
ease wers described in the desree as re- 
presenting the idol. The exeeution was in 
aesordanse with the desree, The idol was, 
therefore, fully represented in the exesulion 


proseedings. In the sesond place, this - 
finding is vague and no  evidenee has 
been referred to in support of ib. It 


is not а clear and sonvinsing findiog for ` 
a вазе of fraud. Thirdly, the finding is 

not sufficient to dispose of the point, 

Therefore, disagreeing with the Court below, ' 
I hold in favoor of the appellant No. 3 

that he being sn innosent purehaser, the 

sale is not vitiated even if thd desres in ` 
itself was tained with fraud. It has, how. 

ever, been already held in the ease of the 

appeal of defendant No. 1 that the decree was 

not vitiated by fraud and was not liable to be 

set aside.  . 

The result is that both the Appeals Nos, 
906 of 1919 and 16 of 1920 are decreed with 
costa, 

Appeals atlowe?, 


MADRAS HIGH COURT. 
Seconn Civit Appmars Nos 468, ЕТС., oF 1915, 
January 16, 1920. 
Present : —Mr. Justice Sadaaiva Aiyar and 
Mr Justice Spencer. 
К. KRISHNA MENON—DzrEsSDANT— 
AFPELLAST 
LETSUS 
K. KRISHNAN NAIR AND OTHERS— 


RESPONDENTS. 
Res juđdicoata—Melcharth granted by karnavan of . 
tarwad—Suit for declaration and: E redemption ~ Mel. 
charth not binding on tarwad decided against kara 
navan in prior suit-—Subsequent suit contesting validity . 
of. meloharth, if barred by res judicata—Karnavan 
rights of——Non-payment of manusam, effect of. 


Where in в ‘suit for redemption based upon & 
melcharth granted by the-karnavan of s батмай 
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the tarwad is fully and legally represented, and the 
karnavan honestly and bona fide raises the con- 
tention in the interests of the tarwad that the 
melcharth was executed under circumstances which 
make it not binding on the tarwad, and after an 
honest contest by him, the question is decided 
against him as representing the tarwad, such 
decision operates ав res judicata against the tarwad 
ina suit subsequently brought attacking the melcharth 
on the same grounds, [p 600, col. 2; p. 601, col. 2.] 

Where a family karar does not deprive the 
karnavan of his position as such he is entitled to grant 
a melcharth binding on the tarwad on proper occasions 
and for proper necessities. [p. 600, col. J.] 

The mere non-payment of в manusam or 
sanjanyam promised cannot invalidate a melcharth 
otherwise valid. [p. 600, col. 1.] 

Sesond appeals against the deerees of the 
Court of the Temporary Subordinate Judge, 
Palghat at Caliout, in Appeal- Suits Nos. 12, 
l8 and 24 and 29 of 1914 respestively, 
preferred against the deerces of the Conrt of 
the Distriet Munsif. Walluvanad, in Original 
Suits Nos. 86 of 1 13, 488 of 1912 and 489 
of 1912 respeotively 

Messrs. К.Р. M. М non and K. V. Madhavan 
Nair, for the Appella ..t. 

Messrs, О, Mc havan Nair, 
Padmanabha Pillai 0а A. V. К, 
Menon, for the Respondents, 


JUDGMENT, Р 
Sapasiva Aiyar, J.— The principal second 
appeal is 468 of 1915 and the sseond defendant 
is the appellant therein. Тһе suit out of whieh 
that second appeal has arisen was brought by 
several of the junior members of a Tarwad, 
of whioh tha first defendant іа the Karnavan. 


E, P. 
Krishna 


The seaond defendant is the Meloharthdar of. 


the plaint properties under a Meloharth deed 
granted by the Karnavan. Tho third defend- 
ant ia the senior Anandravan The plaint 
admits in paragraph 3 that the first defendant 
is "tbe Karnavan and the Manager," thongh 
it refers in paragraph 4 to a karar of 1906 
under whioh the third defendant was to sarry 
on the management under the frat defendant 
by virtue of в muktyarnamah and was to 
eolleot the rente, Mishavarams, eto , and ineur 
expenses relating to the maintenance of the 
Tavazhis and so on. The suit was brought 
for declaring that the Meloharth obtained by 
the sesond defendant, a janior member, from 
the frst defendant on the 12th Febroary 1907 
in respect of the sshedule properties ia not 
binding on the plaintiffs or ou the Tarwad; 
for divesting tho second defendant to surrender 
to the plaintiffs those items of tbe p'aint 
ashedalg whioh he had resovered from two of 
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the five prior Kanomdars (after instituting 
suits and obtaining deerees against them 
for redemption on tha strength of the 
Melsharth); and for other appurtenant reliefa, 
including an injunetion against the second 
defendant from recovering the other properties 
in the plaint ssbedole held by other prior 
Kanomdarse. 

The grounds on which the Meleharth of 
the second defendant iz attacked are set out in 
paragraph 7 of the plaint. The facts that in 
the suits brought by the sesond defendant, 
Original Suite Nos, 398 and 399 of 1910, the 
Karnavan,the firat defendant, was a party, that 
he and the former Kanomdar sontested the 
validity of the Meleharth in favour of the 
second defendant and that their eontentions 
were disallowed, ara not mentioned in the 
plaint. 

The sesond defendant in his written state- 
ment, while pleading on the merits that hia 
Meleharth was binding on the Тагай, also 
pleaded that the question of the validity of 
his  Melsharth against the Tarwad was 
res judicata against the Тагай, inoluding the 
plaintiffs, by reason of the findings in the 
former suits, The learned Distriet Munsif 
upheld the contentions of the sesond defendant 
both on the merits of the Melsharth and also 
on the question ofres judicata and dismissed 
the plaintiffs’ snis. 

The Subordinate Judge came to а different 
eonelusion on both these points and deoreed 
the suit, and hense the seaond appeal, 

І think that this wesond appeal has to be 
allowed on the question of res judicata, The 
Karnavan, the first defendant, fully and 
legally represented the Tarwad in the former 
two suite, Original Suits Nos, 398 and 399 of 
1910, and also ina sonnested suit, Original 
Suit No. 467 of 1910, whieh was heird and 
desided along with those two snitse, He son- 
tested the validity of the sesoud defendant’s 
Meleharth on several grounds, whieh are set 
out in the Munsif’s judgment іп those 
suits, See Hxhibit XXI, paragraphs 12 and 
18 and also 18, Those objestions are (1) 
that a term of 24 years was granted, whereas 
the ordinary term is 12 years; (2) that five 
demises were eonsolidated into one under the 
Melahartbh, whieh would make it difficult for 
the Tarwad to redeem the lands separately; 
(3) that the avakasam was unreasonably 
reduced; (4) that а further loan of Ra, 200 
was raised вв Puramkatbam; (5) thata debt 
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not binding on the Tarwad- was shown as 
eonsideration for the Meleharth, and (6) that 
the second defendant promised to pay Rs, 200 
to the Karnavan as a present and failed to 
do so. Though this last point was not 
expressly raised by the Karnavan in the 
written statement, he mentioned it in his 
evidence given in those suits as part of the 
fraud prastised upon him, and that point was 
also sonsidered Бу the Munsif in his judgment. 
Having -sonsideréd all these objections, the 
-Munsif held that the Melkanom in favour 
of the sesond defendant (who was the plaintiff 
in two of the three former suits) was valid, 
and also that it had not been validly 
eanoelled by the Karnávan, who had exesuted 
а: cansellation deed before those suits were 
brought. Now I find that the plaintiffs in 
-tho present plaint have raised objestions Nos, 1 
to 5 of the former objections in paragraph 
No.7 of their plaint, but omitted the objeetion 
No. 6 relating to the non-payment of Rs. 200 
"present," whieh was relied on at the trial of 
the former suits, They also вё up that 
under the provisions of a family karar, the 
Kiarnavan had no right to exeoute a Melsharth 
at all, that karar being Exhibit A, 
dated 14th May 1906. There is nothing 
in this additional point and it has been fully 
met in paragraphs Nos, 5, 6 and 7 of the 
lower Appellate Oourt’s judgment, The 

Батат did not deprive the frat?defendant of 
his position as Karnavar, who was entitled to 
grant a Meleharth binding on the Tarwad on 
proper oeenaions and forproper nesessities, See 
Karunakara Menon v. Kuiti Krishna Menon (1). 

As regards the question relating to the 

Rs. 200" present," if it is the manusam given at 
time of renewals, though the Karnavan 
roseivem it, he reseives it on behalf of the 
Tarwad and it eannot be oalled a bribe paid to 
him, aa stated in the judgment of the Subordi- 
nate Judge (See Second Appeal No. 877 of 
191), 23 Madras Law Journal, page 20, short 
notes). The mere non-payment of в manusam 
or san;anyam promised cannot invalidate в 
Meleharth otherwise valid, 

; Now, as regards the other points, there 
might be effeetive answers to the objections 
made by the lower Appellate Court io the 
validity of the Melaharth based on those 
points, but 1 do not think that; in second 
appeal, we are entitled to dissent from the 

(1) 38 Ind. Cas. 666; 6 І, W. 611 at p. 618; (1917) 
M. W, N. 842, 
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finding of the lower Appellate Court on the 
question for consideration, namely, that the 
Meleharth was exeeuted under eireutistandes, 
which make it not binding on the Tarwad. 
But, as stated in tbe beginning, the question 
is not whether the Meleharth: was effeóted 
for purposes binding on the Tarwad, but. 
whether the finding in the former suits that 
it ig binding on the Tarwad is or is not 
res judicata against the Tarwad. That 
question, as my learned brother pointed out 
in the course of the argument, has to ba 
desided on the answer to the question, 
whether the Karnavan honestly and bona: fide 
raised that sontention in the interests of the 
Tarwad in the former suits and whether after 
an honest eontest by him, it was desided 
against him as representing the Tarwad in 
those former suits. Тһе. Distries Munsif has . 
dealt with that questionin paragraph No. 12 
of his judgment very alearly. and tersely, 
following the Full Baneh desision іп 
Vasudevan v. Santaran (2), and has desided 
that question against the Tarwad. Тһе 
Subordinate Judge deals with this point very 
shortly in paragraphs Nos, 28 and 29 of his 
judgment. As regards paragraph No. 29, that 
relates to the question whether the fourth 
defendant is 8150 bound by res ;udicata, I shall 
some to it later on: 

‘As regards the Tarwad, the Subordinate 
Дайра deals with the question of res judicata 
only in paragraph No. 28. He says that there 
waa fraud and sollusion between the first and 
second defendants and, therefore, the Karna. 
van sould not represent the Tarwad in those 
litigations. The question whether he son- 
dusted the litigation in the interests of the 
Tarwad honestly and: bcna fide has not been 
eoümidered by him. But he does not dissent 
from the Munsif’s sonclusion that he 
did eontest 16 in the interests of the Tarward 
property, As regards the deeision in 
Parameswaran Nambudripad v. Sankaran 
Nambudripad (3) relied upon by the Sub. 
ordinate Judge, that oase related to the 
applicability of seetion 7 of the Limitation 
Aat to the fasts of that oase, and there is по 
question of res judicata involved. Ар obiter 
dictum of mine, whish did not even lay down . 
any olear pronouncement but referred to а 


(2) 20 M. 129; -7 М, L. J. 102; 7 Ind. Deo. (nv в.) 
8 


0, 
(3) 25 Ind. Cas. 750; 16 M. I. T, 241; (1914). M. 
Wr Ni 689. — 
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plausible argument that “it may be argued” 
that a Karnavan may not respresent the 
Tarwad in oertain sireumstances, has been 
‘stretched by the Subordinate Judge to eover 
a different point altogether. The eonduot of 
the Karnavan in repudiating the Meleharth 
very soon afterwards anda perusal of the 
relevant records in the prior ruits olearly 
support the Munsif's finding that there was 
no fraud or collusion between defendants Nos. 
1 and 2 in the sonduot of the defense made to 
the former suits by the first defendant. As I 
said, the plaint in this ease does not set out 
that there was any sush fraud and collusion 
in the sondust of those suite, though the plaint- 
iffs knew the result of those suits, as ia shown 
by their prayer for the resovery of the proper- 
ties obtained by the sesond defendant in exeeu- 
tion of the desree in those suits. Even if, for 
argument's sake, the first defendant did not 
represent the Tarwad, the third defendant, 
who was made a party in one of those 
sonnected suits, Original Sait No. 467 of 
1910, also attacked the Meloharth on these 
very same grounds and failed in his sonten- 
tions. He was also D, W. No. 2 in Original 
Sait No. 398 of 1910 and supported the 
Karnavan in the attask on the sesond defend. 
ant’s Meleharth, Under those sirenmstances 
I am quite elear that the finding in the 
former suits is res judicata in this suit as 
against the plaintifis’ Tarwad. 

Tho fourth defendant ia a prior Kanomdar 
of some of the plaint properties and he 
eontends that he is not bound by the finding 
in the prior suits. i do not ses what that bas 
to do with the question whether the plaintiffs’ 
present suit is barred by the findings 
against the plaintiffs in the former suits. 
The reliefe in the present suit are dirested 
against the eesond defendant alone and if the 
second defendant's Meloharth is valid as 
against the plaintiffs, the plaintiffs’ suit was 
rightly dismissed. So far aa thie sesond appeal 
is soneerned, the question whether the fourth 
defendant in this suit is bound by the 
findings in the former suits does not arise for 
aonsideration, In the result this second 
appeal is allowed and the decree of the 
Distriot Munsif will be restored, The 
plaintiffs will pay the seecnd d:fendant’s 
costa in this Oourt ard in the lower Appellate 
Court; 

t The two ctherresond appesls, Nos, 469 and 
410 of 1915, arose ont of suits brought by the 
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&scond defendant in the prineipal suit for 
redemption of tbe prior Kanoms relating to 
some of the properties mentioned in his 
Meleharth.deed. Tbog suits have been 
dismissed by the lower Appellate Court on 
the ground that the Meleharth was invalid, 
So far as the Tarwad is concerned, 1 have 
already found that the Meloharth of the second 
defendant— plaintiff in these suits—is valid 
against the Tarwad, The prior Kanomdar 
has also no right to question the right of 
the seoind defendant so established against 
the Tarwad, as the term of his Kanom had 
expired before these suits were brought by 
the second defendant. See Sayam Ramamoortht 
Dhora v. Secretary of State for India in Council 
(4), Abdulla Koya v. Mawilert Hacharan 
Nair (5). The deeree of the lower Appellate 
Court is, therefore, reversed in each of these 
litigations and the oases are remanded to the 
lower Appellate Court for passing fresh 
desisions in the appeals preferred to that 
Coni$ in tha suits after considering the 
other points arising in the suits. The 
contesting respondents will pay the aosts 
of the appellant in these appeals and bear 
their own. The sosts in the lower Courts 
will be provided for by the desisions to be 
freably passed by that Court. 

Seaxcer, J.—I fully agree with the judg. 
ment just delivered by my learned brother and 
have nothing to add, exsept that I am of 
opinion that the Subordinate Judge fell into 
an error in deciding the question of res judi- 
cata in paragraph No, 28 of his judgment and 
that this error arses owing to his sonfound- 
ing two different questions, the first question 
being whether the Karnavan, first defendant, 
acted legally and prudently on behalf of the 
Tarwad in granting tha Meleharth, and the 
other question being one that arose out of 
Explanation Vi to sestion 11 of the Civil 
Prosédure Code, namely, whether the 
Karnavan sondusted bona fide in the interests 
of the Tarwad the defense in the suits bronght 
to enforse the terms of the Meleharth 
(Original Suits Nos. 398 and 399 of 1910), 
As nothing has appeared in the resords of 
this suit or in the trial of the former suits to 
afford ground for answering the svaond 
question otherwise than in the affirmative, 
the plea of res judicata must prevail and the 


(4) 19 Ind, Cas, 656; 36 M. 141; 24 M, L. J, 
469. 
(5) 41 Ind, Cas, 945; 35 M, L. ds 406, 
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plaintiffs’ suit, Original Suit Nc. 36 of 1918, 
must fail on this issue even without touah- 
ing the questions of fast raised by the other 
issues in the case. J, therefore, agree that 
the Munsif’s deeree dismissing the suit 
should be restored, and I also agree with the 
order for the re-hearing of the appeals in the 
other suits. 


И. С.Р, 
Appeals allowed; 


Oases remanded, 


MADRAS HIGH COURT. 
Civi, Revision Peritos No, 252 
cr 1919, 

February 27, 1920. 

Present; —Mr. Justiee Seshagiri Aiyar, 
A. S. VENUGOPALA AIYANGAR— 
PraAINTIFF— PETITIONER 
versus 
S. I. R. Co., ву irs AGENT at TRICHINO. 


POLY-—DrzrENDANT8— RESPONDENTS, 
Oontract-—Consignment of goods by Ratlway—Rule 
for re-calculation and re-classification of rates—Charges 
according to weight, levy of, at place of consignment 
—Charges, excess, demand јот, at terminus, according to 
wagon rate, validity of —Demurrage, claim for. 


Plaintiff consigned timber weighing 81 maunds 
from Quilon Railway Station to a constituent at 
Negapatam, Charges were levied at Quilon accord. 
ing to the weight of timber, On arrival of _the 
timber at Negapatam, the Railway Authorities 
purporting to act under Rule 22 of the Railway 
Rules which empowered the Railway to reserve the 
right of * * re-classification and re-caloulation of 
rates, charged at wagon rate and refused to deliver 
the goods until the excess was paid. They also 
demanded wharfage and demurrage for the period 
the goods were lying in the Railway Yard. The 
plaintiff paid the charges under protest, and brought 
the present suit to recover these charges : , 

Held, that the rule did not empower the Railway 
Company to demand wagon rates at the terminus 
on the basis of re calculation or re-classification of 
rates, as these terms were limited to errors in 
calculation and not to any fundamental re-adjust. 
ment of the basis of the calculation itself, Гр. 608, 

l. 
por Lal v. Nizam's Guaranteed State Railway 
Company Limited, 29 A. 228; A. W. N. (1907) 21; 
4 A. L. J. 80; 2 M. І. T 42 F .B.' and Alla-ud-din v. 
Q. I. P. Railway Company, 34 Ind Cas. 104; 14 A. L. 
J. 494, followed. 

Where power is reserved under a contract to one 
of the contracting parties to vary the terms, the 
power should be very strictly construed and the 
indulgent party should not be allowed to travel 
beyond the plain words of the authorization. [p. 602, 
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Quare.—Whether the Company could claim de- 
murrages. 


Petition, under section 25 of Aet IX of 1887, 
praying the High Court to revise в deoree 
of tbe Distriot Munsif, Negapatam, in Small 
Cause Suit No. 7 of 1919. a 

FACTS appear from the judgment. 

Mr. №, Srintvaszchariar, for the Рей. 
tioner.—The Railway Company had no right 
‘to charge wagon rates at the terminal station, 
They charged aseording to weight at the plase 
of eonsignment and they must abide by it. 
Rule 22 of the Railway Rules only enables 
them to re olassify and re-aaloulate, They 
gan charge exsess where they undereharged 
under a mistake.  Ohunni Lal v. Nizam’s 
Guaranteed State Railway Oompony Limited (1) 
to Alla ud din v. A. 1, P, Railway Üompany 

2). : 

` Mr. V. Viswanatha Sasiary, for the Re- 
spondents,—-The RailwayCompany were with- 
in their rights in levying charges at wagon 
rates. It aomes under the rule empowering 
them to re-elassify the rates. 

JUDGMENT.—The plaintiff consigned a 
log of timber weighing 81 maunds from the 
Quilon. Railway Station tə Negapatam to 
a constituent. At the former station the 
Goods Clerk eharged him aoesordiog to the 
weight of the timber and the said oharge was 
paid. - On arrival at Negapatam thé authori- 
ties at this station demanded that the charge 
should be aesording to the wagon r8te, and not 
aceording to the weight, and refused to deliver 
the goods. The wagon oharge was paid 
under protest. The authorities also demand- 
ed from the plaintiff demurrage or whar. 
fagefor the days during whieh the gooda 
were lying in the Railway Yard. The plaint- 
iff paid that charge also under protest. This 
is a suit to recover from the Railway Oom- 
pany these charges. d 

Оа the first question, as to whether the 
charge should bə assording to weight or 
aesording to the wagon sshedule rate, it is 
not open to the authorities at the terminus 
station to vary the eontraet entered into at 
Qailon. The rule, whioh empowers the aom- 
pany to shange the rate, vis, Кие 22, does 
not enable it to do so; where power ia reserved 
under а oontrast to one of the” contrasting 
parties to vary the terma, the power should 


(1) 29 А, 223 A.W. М. (1907) 21; 4А. D.J. 80, 
2 M. L. T. 42 (Е. B.). Í 
(2) 84 Iud. Cas. 104; 14 A. 1. 2. 494, 
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be very stristly sonstrued and the indulgent 
party shonld not ba allowed to travel beyond 
the plain words of the authorisation. Ex. 
amining the rule in this light, the language, 
“The Railway reserves the right of re-measure- 
ment, ro- weigh mont, re elasnifieation and re- 
saleulation of rates, terminals and other 
sharges and oorrestion of any other errors 
at the plase of destination and of 
sollestion of any amount that may have been 
omitted or undersharged,” does поё support 
ihe sontention of the Railway Company. 
This is not а sase of re-measurement or 
re-weighment, The real question is whether 
the action taken by the Railway Authorities 
at Negapatam somes under the expression 
" re classification of rates," The desision in 
Ohunni Lal v. Nizam’s Guarantesd State Rail- 
way. Company Limited (1), whieh is that of a 
Full Beneh, makes it elear that the word 
"re slassifiaation’” must be limited to errors in 
calculation, and not to any fundamental гө: 
adjustment. of the basis of the saleulation 
itself, In that case, whioh is the боп. 
verse. of the present one, the learned 
-Judges held that where originally at the son. 
signment station sharges avsording to wagon 
rates were levied, it was not open to the 
authorities at the delivery station to eharge the 
sonsignor asdording to the weight of the 
goods. The prinsiple of the judgment is equal- 
ly appliesble to the present ease. Moreover 
there is the decision of Mr. Justiaa Bannerjea 
in Alla. ud.din v, С. Т, Р, Railway Company 
(2), whioh exactly sovers the present ease, 
The clause whish enables the Railway Oom- 
pany to solleet any amount that may have 
been omitted or undersharged has reference 
only to the earlior portion of the rale and 
should not be regarded as an independent 
authority to eolleat the excess charges whioh, 
acsording to the authorities, should have been 
levied at the consignment station, I respest- 
fully follow the Allahabad rulings and hold 
thatthe Railway Company were not justified 
in demanding charges assording to the wagon 
rate. 

The Railway Company, as І ssid bsfore, 
also levied demurrage sharges treating the 
log as if it weighed 280 maunds instead of $1 
maunde, The rule whish enables the Railway 
Company to levy demurrage oharges is 51. 
The present заве is eovered by the воб. дівцве 
(a) (2) (a), whish provides that “where 
freight is levied on weight, upon sush 
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weight." The learned Vakil for the Rail. 
way Company sontended that the present 
oase ів sovered by 51 (b) (3). As I have 
come to the eonslusion that the Railway 
Company were not justified in levying the 
wagon rate, the levy of dsmerrage comes 
under 51 (а) (2) (а) and not under 51 (b) 
(3). The sehedule of sharges under that 
seotion enables the Railway Oompany, in tha 
casd of certain partisular description of goods, 
viv, loose sotton, wet hides and skins 
aud salt fish, to levy one anna per day or part 
of a day in exeess of the free time; in the 
oasa of all other goods they san only levy 
four pies for sush period. Oalonlating 
assording to this rate, the plaintiff ia entitled 
to a refund in respest of wharfage aharges 
upon 299 maunds of goods, It is open to 
doubt, having regard to the astion taken by 
the Railway Company, whether the defendants 
are entitled to make any, claim at all for 
demurrage butas the point was not raised 
in the lower Court, I express no opinion оц 
it. Thera will be а dearee in favour of the 
plaintiff for the whole of the exeess ehargea 
at the wagon rate as well as the demurrage 
charges upon 299 maunds, The respondent 
must pay the sosts of the petitioner in this 
and in the lower Court, 
M. С.Р, 


Petition allowe 1, 
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Where subsequent to a mortgage an oral arrange- 
ment is made between the mortgagor and mort- 
gagee, whereby the latter is to give up certain 
lands and retain’ certain others in full ownership in 
satisfaction of the mortgage-debt and other debts, 
and the mortgagee remains in possession as full 
owner for 12 years, he must be taken to have 
acquired a good title by presoription, and although 
ina suit for redemption such a transaction cannot 
be set up as having the effect of itself to transfer 
any interest in the property, it is permissible to 
consider itas showing the nature of the defend. 
ant’s possession—that it is nob ав a mortgagee, but as 
fall owner, and such possession having ripened into 
a full title, the plaintiff's right of redemption iz 
barred. Гр. 605, col. 2; p. 606, col. 1; p. 607, col, L] 

Seoond appeal against a дөзтев of the 
Distriét Court, North Arsot, in Appeal Suit 
No. $56 of 1917, preferred against a deorea 
of the Court of the Distrist Munsif, Chit- 
toor, in Original Suit No. 4 of 1916, 


FAOTS appear from the judgment. 

Messrs, Viswanadha Sastri and T. Г. Ven. 
catarama Айшат, for the Appellant,—The 
arrangement by whieh the defendant was to 
hold the mortgaged lands as full owner, 
thereby extinguishing the mortgage, was 
oral. That eannot be relied on as а transas- 
tion passing an absolute title to the property, 
Eyidenee of it being inadmissible, defendant’s 
possession should be deemed to have eontinuad 
as that of а mortgagee even after the oral sale- 
Plaintiff is, therefore, entitled to redeem. See 
Arwaputhira Padayachi v. Muthukumarasawmy 
Padayachi (1), where Miller and Sadasiva 
Aiyar, JJ., дівопав the position under exaetly 
similar eiroumstanees and hold that the right 
of redemption ia not lost, Ses also Muthu» 
karuppan Jamban v. Muthu Jamban (2) and 
Byari v. Puttanna (3). 

Mr, 8. Jagadesa Atyar, for tha Respond. 
ents,—In Letters Patent Appeal No. 207 of 
1915 three learned Judgas have held that 
the oral sala is admissible to prove the 
sharaster of the subsequent possession. The 
question whether possession is adverse or not 
depends on the intention or animus of the 
parties. Here the mortgagor himself treated 
the mortgagee as full owner, The desision 
in Muthukaruppan Samban v, Muthu Bamban 
(2) must be deamed to have been overruled 
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(1) 15 Ind, Cas, 343; 87 М. 423; 28 М. L, J, 839; 
(1912) M. W. N. 854; 12 М, L, Т, 426. 

(2) 25 Ind. Oas. 772; 27 М. L. J, 497; 1 L, W. 
7564; 16 М. L. T. 344; (1914) M. W. М, 768; 38 M. 


168. 
: (8) 14 М, 88; 5 Ind, Deo, (x. в.) 27, 


OABES, [1921 


by the Privy Council ruling in Varada 
Pilla v. Jeevarathnammal (4), where they 
held that an invalid gift is admissible 
to explain the sharaoter of the donee's posses. 
Bion. 

В JUDGMENT. 

Атла, J,— This second appeal arises out 
of a suit for redemption. Plaintiff’s father 
and three others mortgaged the suit lands 
and sertain other proprerties to defendant in 
1871. In 1885 an arrangement was made 
between the mortgagors and mortgagee, by 
whieh the latter was to give up the other 
lands and retained possession -of the suit 
lands in full ownership in satisfaction of the 
mortgage-debt and sertain other debts, This 
arrangement was given effest to; the other 
lands were relinquished and defendant has 
remained in snjoyment of the suit lands 
ever sinse, Plaintiff now sues to redeem his 
own share of the snit lands, 

This District Munsif dismissed the suit, on 
the ground that “ the suit lands were eonvey- 
ed to defendant by an oral sale more than 30 
years ago and that defendant has been in 
possession all this time as owner.” The © 
Distrist Judge on appeal found the above 
faota (whieh were not seriously sontested) to 
be true and held that defendant had been 
holding as owner for more than 12 years. 
He rejected the chief argument addressed 
to bim that these lands, being servies 
ínams, were inalienable and dismissed the 
appeal. 

Before us, no argument was based on the 
servise sharaeter of the lands, but it was 
sontended that the transastion of 1885 was 
of the nature of an oral sale, that as sash, it 
was invalid and sould not be proved, that the 
defendant’s possession must be treated as that 
of & mortgagee and that the plaintiff was 
entitled to redeem, 

In support of this contention, appellants’ 
main relianse was on the desision in Ariya. 
puthira Padayachi v. Muthukumarasawmy 
Fadayachi (1). This was a ease very similar 
to the one before us, in whish the learned 
Judges (Miller and Sadasiva Aiyar, JJ.,) held 
that the transastion amounted either to a sale 
or à conveyanse and was in either ease void for 


(4) 53 Ind. Сав. 901; 48 М, 244; (1919) M. W. N, 
424; 10 L: W, 679; 24 О. W. М. 846; 88 М, L. J. 313; 
18 А. L, J. 274; 2 U. P. L, В. (P. C.) 64; 221Bom. L. 
В. 444; 461, A, 285 (Р, O.). 
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want of a registered instrument, that oral 
evidenee to prove it was inadmissible and 
that 16 sould not be set up as a bar to the 
mortgagor's right of redemption. This seems 
to me to be so, so far as one of the learned 
Judges (Miller, J.) went. Sadasiva Aiyar, J., 
does eonsider to some extent the aspeots of 
the oase · with whieh we are pressed on 
respondents’ behalf, namely, that, although 
it may be impossible to set up the oral sale 
(to use а convenient term) asa valid trans. 
aetion putting an end to tha equity of 
redemption, yet the evidenee of it is never. 
theless admissible to show the poaition of 
the parties and the nature of the respondent's 
subssquent possession, that is, to show that 
the respondent’s subsequent posseasion was 
in the oapasity of a full owner, not а mort- 
gages, but he should be regarded as pres- 
oribing for а full title; and that his posses. 
sion, if sontinned for over 12 years, would 
ripen into a full title and bar the morbgagor’s 
right to redeem. 

' This aspest of the ease is very briefly 
dealt with by Sadasiva Aiyar, J., in а short 
paragraph at pages 430-431*, and his deoision 
is in favour of the mortgagor. No reasons 
are given apart from the quotation of four 
eases, whioh (speaking with all respeat) do 
not appear to me to support the learned 
Judge's view. It is, however, unnecessary to 
disouss that oase farther, beaause the question 
hus been authoritatively determined by a 
Benah of three Judges of this Court, sitting 
. ina Letters Patent Appeal (No. 207 of 1915). 
That appeal arose out of a difference of 
opinion between Phillips and Speneer, JJ., 
in Thotakura — Gocindu vy. Pepakayala 
Mallayya (5), in which the ruling in Byart 
v. Putlanna (3) was considered and doubted 
by Phillips, J., and the learned Judges who 
devided the Letters Patent Appeal must 
have had that ease prominently in their minds, 
They say: “But the question whether 
the possession is adverse or not depends upon 
the’ intention or antmys of the parties, In 
the oiroumatanses of this oase, whether the 
defendants enterad upon possession of the 
property at firat under the olause in the 
deed of mortgage or not, their possession 
Sertainly sinae the date of the alleged oral 
sale was in their absolute title. The prin. 


_(5) 31 Ind. Cas. 678, 
*Pages of 87 M,—(Ed.] 
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siple of law that a mortgagee who enters inta 
possession in his oapaoity as sush oannot 
acquire any right by adverse possession 
against his mortgagor, is not applicable to a 
саве where the possession of mortgagee was 
treated by the mortgagor himself as being in 
absolute right and not as mortgagee, Here 
the’ mortgage was a simple and not usufrne- 


` пагу mortgage and, that being во, the 


desision sited before us, that is, Khtarajmal 
v, Daim (6), does not apply.” 

This seems to be oonslusive of tha point 
with which we are dealing in the present 
саве and we are bound to follow this pro- 
nouncement in preferenee to the ruling in 
Ariyaputhira Padayachiy Muthukumarosaw my 
Padayachi(1). Apart from authority, however, 
I am in respestful agreement with the view 
of the learned Judges in Letters Patent 
Appeal №. 207 of 1915, and may refer 
to my judgment in Suit Appeal No. 1560 of 
1916,in whioh my learned brother Phillips, J., 
concurred. І may alao oite Usman Khan’ v. 
Nagalla Dasanna (7) to the same effeot. 
Lastly I would rely on the desision of the 
Privy Counsil in Varada Pillai v. Jeevarath- 
nammal (4) in support of the proposition that 
although it may, in consequence of seation 
123 of the Transfer of Property Aot and 
seotion 91 of the Indian Evidenee Ast, be 
impossible to prove a transfer of property, 
yet nevertheless  evidense of its nature 
may be addused to show the sharaster of tha 
subsaquent possession of the property and to 
prove that that possession ripened into a 
title by preseription. Their Lordships in 
that ease were dealing with a gift effeoted 
without registered instrament. They say: 

It was not oontended before the Board that 
the above transaetions effeoted a valid gift 
of the property to Duraisami, for sueh a gift 
must under seation 123 of the Transfer of 
Property Aot be made by a registered deed, 
Nor, having regard to seotion 91 of the Hyi» 
dense Ast, ean the resitals in the petitions bg 
used аз evidence of a gift having been made, 
But the defendant's oase is that Daraisami, 
althongh she may have acquired no legal title 
under the transagtions referred to, in faet 
took possession of the property when it was 


(8) 82 C. 296 at p. 312; 1 O, L, J. 584 (P. 0.), 32 
I. А. 28; 8 Bar. P. О. 1,7349 C. W. N, 201; 2 A. La 
J. 11;7 Bom. L. B. 1. 

(7) 16 Ind. Cas. 694; 37 M. 545; 12 M. L, T, 330; 
(1912) М. W. N, 993; 23 M. І, J. 369, 
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transferred into ber nameand retained sueh 
possession until her death in December 1911, 
after whioh date it passed to the defendant 
as her suesessOor, and aceordingly that the 
pleipntiff's claim is barred by upward of 
12 years’ adverse possession. The High 
Court upheld this sontention and their 
Lordships after considering the evidense have 
arrived at the same sonolusion.” Applying 
this prireiple to the sase before us, the 
transastion of 1885, by whatever name it 
be ealled, eannot be set up as a transaction 


having effeot of itself to transfer any interest ` 


in the property, but it is permissible to 
consider it, as showing the nature of defend. 
.ant’a subsequent possession, that it was not 
as mortgagee, but as full owner, That being 
established, it would after the expiry of 12 
years ripen into a full title and bar plaintiff's 
right of redemption. Muthukaruppan Samhan 
v. Muthu Sumba'n (2),0n which appellant relies, 
cannot be followed in this sonneotion, after 
the Privy Couneil ruling just referred to, 
I would dismiss the eecond appeal with 
вовёв. 

Орав ва, J.— This was a suit for redemp- 
tion of ап usnfrustuary mortgage dated 
lst April 1871. The defendant pleads that 
his possession: as mortgagee continued till 
1885 and that then there was an oral 
arrangement that the mortgagor and others 
should sell partof the mortgaged property 
to the defendant and that the latter should 
give up part and put the mortgagor in 
possession. This was done and the defendant 
has been in possession of tbe suit landa as 
owner under this oral sale (so-called since 
1885), 

The learned Distriet Judge finds as a faot 
that the defendant has for over 12 years been 
in posseesion ав owner. 

The only. argument for the appellant 
before us ia that the oral sale being clearly 
invalid, there oan be no change in the oharao- 
ter of the possession of the defendant as 
mortgagee and that, therefore, he ean be re» 
deemed. Of the oases relied on by the ap- 
pellant I do not think the ruling in Byart v. 
Puttanna (8) helps him. The question in that 
daso was in fact whether anything passed by 
the sale at all. 1% has no bearing on the 
саве before us, 

The sace most relied on by the appellant 
was that reported ав Ariyaputhira Padayachi v. 

^ Muthvukumarceawmy Padayacht (1), Thedefence 
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there was adverse possession on the part of 
the mortgagee for more than 12 years, the 
mortgage having been extinguished by an 

oral arrangement (similar to the one pleaded 

here) between the parties. Miller, J., there 

held that the intention to diecharge the 
mortgage in that case involved the intention 
to make oertain transfers and that 16 could 

not be ssid that if those transfers failed, both 

parties nevertheless intended to discharge the 

mortgage. Не does not dissuss the admis- 

sibility of the evidence. Sadasiva Aiyar, J, 

held, if the mortgagee in question sontinued 

to hold as mortgagee, owing to the alleged sale 

having been ineffeatual to convey to him the 

equity of redemption, he eould not, by merely 

asserting possession as owner under the 

invalid sale, convert bis possession as mort- 

gagee into possession as owner, even 
granting that the mortgagee knew and 

acquiesced in his assertion. He also held 
that oral evidence of the alleged dis- 

eharge was inadmissible. This was doubted 

by Phillips, J., in Thotatura Govindu v. 
Fepakayala Mallayya (5), where he held 

that oral evidence of & sale by mortgagor to 

mortgagee is admissible to prove dissharge, 

though the sale is invalid and does not effect 

any legal transfer of the property. His view 

was approved in Lettera Patent Appeal No. 207 

of 1915 preferred against that desision, There 

the Court beld that the question whether 

possession was adverse or not depends on the 

intention or animus of the parties and that 
the principle of law that the mortgagee who" 
enters into possession in his capacity as sueh 

cannot aequire any right by adverse possession 

against his mortgagor, is not applicable to a 

саве where the possession of the mortgagee 

was treated by mortgagor himself as being 

in absolute right and not as mortgages. 

In Tirumal Raju v. Pandla Muthial 
Naidu (8) the ruling in Khearajmal v, Daim 
(6) was quoted: “As between mortgagor and 
mortgagee, neither exolusive possession, by 
the mortgagee for any length of time short of 
the statutory period of 60 years nor any as- 
quiescence by the mortgagor not amounting 
to & release of the equity of redemption will 
be а bar ora defence toa suit for redemption 
if the parties are otherwise entitled to 
redeem,” The question has also been consider. 


(8) 9 Ind. Сан, 289; 35 М. 114; (1911) 1 M, W. N 
113; 9 М.І, Т, 986; 21 М, І, J. 169, 
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ed by the Court in Sesond Appeal No. 1560 of 
1918 (unreported), where the learned Judges 
say: “ But there is nothing to prevent the 
mortgagor and mortgagee from agreeing 
between themeelves.that the future posses- 
sion, of the mortgagee should be adverse to the 
mortgagor and if thereafter the said 
possession enures to the statutory period, 
в good title is acquired by the mortgagee, 
This is most clearly laid down by Sundara 
Aiyar and Sadasiva Aiyar,-JJ,, in, Usman 
Khan v. Nagalla Dasvnna (7). In the laste 
mentioned ease it was said there is no prinsi- 
ple of law whieh prevents both parties from 
agreeing what the character of the possession 
of the mortgages should be froma sertain 
date.” 

The Privy Counail desision in <htarajmal v, 
Daim (6) was considered in both Second 
Appeal No. 1560 of 1916 andin the Letters 
Patent Appeal No. 207 of 1915 and held not to 
apply. On tha facts of that sasa their Lord. 
ships of the Privy Cennoil held that no posses- 
sionadverse to the mortgagors had been proved 
and consequently the possession of the property 
had been that of the mortgages thronghout. 
Further the Privy Council in Varada Pillai 
v. Jeeparvathnammal (4) has held that where 
a gift is invalid as not being by registered 
instrument P nevertheless the instrument 
might ba referred to as explaining the nature 
and charaoter of the possession of the alleged 
dones—and that though the latter may have 
acquired no legal title under the transactions 
referred to, she in faot took possession of the 
property when it was transferred to her name 
and retained sueh possession till her death, 

‘after whieh date it passed to defendant as her 
'Buesessor, and aesordiogly plaintiff's elaim 
was barred by upwards of 12 years’ adverse 
possession. 

16 seems to me that this case together 
with the ruling in Usman Khan v. Nagalla 
Dasanna (7) lays down the sorreat prinsiple 
to be followed and that where it is fonrid 
(as here) that the defendant has been in 
possession for over 12 years as owner and 
that that title oan be assribed to an arrange- 
ment some to between the parties in 1885— 
whether it be by invalid sale or otherwise—it 
is now too late to disturb it and the defendant 
must be taken to have aequired а good title by 
preseripiion, Ishould add that in my opinion 

ithe sase reported as Muthutaruppan Samban 
y: Afythusamban (2) has now been overruled 
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hy the Privy Council desision reported as 
Varada Pillai v. Jee arathnammal (4), 
I agree in dismissing the sesond appeal 
with sosta, 
M. C. Р. 
Appeal dismissed, 
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Stamp Act (11 of 1899), s. 386—Unstamped pro- 
missory note by Trial Court as agreement on payment 
of duty and penaliy—Appellate Court, power of, to 
correct. error, 

Where a Trial Court erroneously treats an unstamp- 
ed document as an agreement and collects duty and 
penalty accordingly and admits it, section 36 of the 
Stamp Act дорага a Court of Appeal from correcting 
the error. Гр. €08, eol. 1.] 

Ramasami Ghetti v. Ramasami Chetti, 
at p. 221; 2 Ind. Deo. (м, s.) 158, relied оп. 

Sesond appeal against a deorea of the 
Distriot Court,  Trishinopoly, in Appeal 
Suit No, 129 of 1918, preferred against a 
dearee of the Oourt of the Distriet Munsif, 
Trishinopoly, iu Original Suit No. 491 of 
1917. 

Mr, О, Krishnaswam? Atyar, for the Ар. 
pellent, 

Mr. О.А. Seshagiri Sastri, for the Re. 
spondent, 


6 M. 220 


JUDGMENT, 

OxpFirtp, J.—Plaintiff, here respondent, in 
his plaint deseribed bis olaim as for money 
due with referenee to a memo. This memo., 
Exhibit A, ів, there is no doubt, во worded 
as to боше within the definition of а 
promissory note and we have not been shown 
how in the eirgumstanoes of the aase it oan 
be otherwise regarded. It, however, beara 
no stamp; but no objeation being taken and 
issue formally joined as to its admissibility in 
evidence, the Distrist Munsif treated it as 
an agreement, solleoted duty and penalty 
asesordingly and exhibited it, There is no 
dóubt that be erred in doing so, But we 
have to deside whether sestion 36, Indian 
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Stamp Ast (II of 1899), debarred the lower 
Appellate Court and debars us from eorreating 
his error, That is, whether seotion 36 is appli- 
eable, even when the insirument admitted in 
evidenes is one whioh, like Exhibit A, is 
not only not duly stamped, but sonld not 
in any siroumstanoes be rendered admissible 
by payment of duty under sestion 85, "The 
answer to this question sanuot be affected in 
the present sase by the Distriet Munsif's 
mistaken action in collecting a duty and 
penalty whieh were not applieasble, but must 
be based on general sonsiderations. 

These sonsiderations are -on the side of 
the defendant, that to uphold the Distriet 
Munsif’s astion would authorise an evasion 
of the law, which requires the stamping of 
such documents at exeoution and would entail 
that Appellate Courts must, under section 
86, condone sondust in the lower Court 
whioh section 85 by implisation absolutely 
forbide; for: plaintiff, that the language of 
seation 26 ів, subjeat to no exception, 
although one could easily kave beer made, 


if ару bad been intended, when the Stamp 


Law was re-enacted in the present Aat after 
the sonstrueticn advocated by defendant had 


‘been rejected by а Full Benoh of one High 


Court in Devachand v. Hirachand Kamaraj (1). 
In fact the arguments -here have heen 
similar to those, on whish the diesenting 
judgments in that oaee were founded; and 
I respectfully follow the decision of the Full 
Bench, by whith the eonflict was settled in 


" favour of the view supported by plaintiff, both 


on its merits and becaure it is consistent with 
the opinion expressed obiter in Ramasamt 
Ohctii v. Ramasamt Ohetit (2), the only ense 
in point which had keen cited, 

I observe, in doing so, that this view 
gives effeot to what, to judge by Hoglish 
authority as to similar provisions, should be 
regarded as the polisy cf the law, that the 
deoision of the Trial-Judge as to the sufficiency 
of a stamp must be final in all cages, 
That is the effect of the desision in 
Blewitt v. Tritton (3), and it may be pointed 
out that as the Court of Appeal there was 
dealing with а document, the defest in 
whieh sould not bé gured, under the English 


T 


(1) 18 B. 449 (Р. B.); 7"Ind..Deo. (n-s.) 299. 

(2) Б M. 220 at р. 221; 2 Ind, Deo. (N, в.) 168. 

(8) (1802) 2 Q. B. 327; 61 L, J. Q. B. "78, 67 L. 
T, 72; 41 W. В. 86. 
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Order XXXIX, rule 8, whioh refers only to 
dosuments stamped insuffisienlly or not at all, 
under section 39 at present under eonstruetion, 
with its more general гөѓегепве to doouments 

not duly stamped,” the reasons against 
allowing the exeeption for which the defend. 
ant eontends, are stronger. 

I would sonfirm the lower Appellate Court's 
desision on this ground and it is, therefore, 
unnecessary to  oonsider whether plaintiff 
aan susseed independently of Exhibit A, The 
gesond appeal ів dismissed with costa., 

Huenzs, J.— I would follow the desision 
in this point in  Hamasamt Ohetty v. 
Romasam: Ohetty (2) and, therefore, agree, 

M, C, Р. | 

Appeal dismissed. ‚ 
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Ohoudhury SURESHWAR MISSIR 
AND OTHERS—Oprosite PARTY -— 

RESPONDENTS. - ` 

Civil Procedure Code (Act V of 1908), s. 47 

О. ХХІ, vr. 2, 90, О. XXHI, rr. 8, 4—~Application 

to set aside sale, whether proceeding in execution—- 

Compromise, how to be recorded —"Suit" in О, XXIII, 
т. 8, meaning of. 


Tho term ''suit" has not been used in rule 3 of 
Order XXIII of the Civil Procedure Code in itg 
narrow sense as being terminated by ‘the deoree 
made by the first Court, but in a broad sense 
as including not only the stages of a suit to its 
termination ру. the decree of the first Court, but as 
including its appellate stage and proceedings in 
execution of the decree, Гр. €03, col. 1.] 

A "guit is a process for the recovery of a right 
‘or olaim and as such-an application under Ordér 
XXI, rule 90 of the Civil Procedure Code, for setting 
aside a sale is a suit or a proceeding ina suit within 
the meaning of Order XXIII, rule 8 of the Code, and 
a compromise made in the proceeding should be 


. recorded under the latter rule and not under rule 2 


of Order ХХІ, Гр. 609, col. 2.] 

А :ргосеейіп to set aside a sale.under Order 
XXI, гше 90, of the Civil Procedure Code, 1908, is 
not a proceeding in execution inasmuch as execution 
proceedings ordinarily end with sale which resulta 
in-the-satisfaction or part satisfaction of the decree, 
[p. 609 ,col, 2.] . 
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Appeal from an ofder of the Sub Judge, 
Darbhanga, dated tha Zlat Marah 1919, 

Messrs. O, О. Das and S. S. Bose, for 
the Appellant, 

Messrs. Р, О, Manuk, К. B, рий, А, Sen, 
О. S. Banerji and І. К, Jha, for the Бе. 


spondents, 
JUDGMENT, 

Das J.—The preliminary objeetion 
' must, in my opinion, be overruled. The 
objeotion is this: the alleged eompromise 
having keen arrived at between the parties 
in a proseeding in exeoutions, the provisions 
of Order XXIL[, rule 4, must operate во 
as to take away from the Court the power 
to resord tbe sompromise and to pass а 
decree in aosordanse therewith. Order XXIII, 
rule 4, no doubt, provides that nothing in 
Order XXIII shall apply to any proseedings 
in exeeution of a deoree or order, the reason, 
of sourse, being that Order XXT, rule 2, 
and seation 47 taken together ` provide a 
somplete prosedure for resording sompro- 
mises arrived at in exeontion proceedings, 
Order XXIII, rule 3, gives the Court power 
to resord the terms of settlement where 
it is proved to its satisfastion that a suit 
‘has been adjusted wholly or in part by 
` any lawful agreement or compromise, Now 
the term “suit” has not been used in ‘the 
Prosedure  Code' in its narrow sense as 
‘being terminated by the dearee made by 
the first Court, but in а broad sense as 
including not only the stages of a suit 
to ite termination by the deeree of the 
first Court but as ineluding its appellate 
-stage and proceedings in exesution of the 
decree made in the suit. A "suit" ja a 
process for the resovery of aright or claim, 
and, from this point of view, an applisation 
for setting aside a sale under Order XXI, 
rule 90 of the Code, is a suit or а pro» 
seeding in the suit within the meaning of 
Order XXIII, rule 3, But is it a proseed- 
ing in exeeution of a deeree? For if it bea 
proseeding in exeoution of a deoree, the juris- 
dietion of this Court ia clearly ousted by Order 
XXIII, rule 4, 

In my opinion, a proceeding to set aside 
a sale under Order XXI, rule 90, is not 
а proceeding in exesution, As I have said 
before Order XXI, rüle 2, read with sea- 
tion 47, and Order XXIII, rule 3, eontain 
the whole procedure by whieh compromises 
may be resorded, If the matter falls within 
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Order XXI, rule 2, read with section 47, 
Order XXIII, rule 3, oan have no operation, 
but if it does not fall’ within the provision, 
then, Order XXIII, rule 4, not applying, 
OrderX XIII, rule 3, must operate, The oritisal 
question for our determination, therefore, is, 
oan an application under Order ХХІ, rule 90, 
be regarded as an applisation under see- 
tion 47? In my view, under the present 
Code it sannot, and, the simplest of reasons 
may be given in support of this view, 
If an applisation under Order XXI, rule 
90, were an applieation under seation 47, 
then the order would operate ав а deoree 
under sestion 2 of the Code and be ap. 
pealable as such. But as a matter of fast 
under the old Oode, no appeal lay from 
an order passed under seetion 311 of the 
Code whish corresponda with Order XXI, 
rule 90, and, under the present Code, tbe 
order is appealable as an order under 
Order XLIII, rule l, slause (3), The faot 
that the Legislature has given an express 
right of appeal under Order XLII; rule 


`1, olause (3), suggests an inferenos that they 


did not regard an order under Order XXI, rale 
9), as an order under sestion 47. In my 
view, therefore, a saompromise in а рговевӣ- 
ing under Order XXI, rule £0, sould not 
have been resorded under Order ХХІ, rule 
2, read. with sestion 47 of the Code. That 
being so, it ean be resorded. under Order 
XXIII, rule 3. 

Nor do 1 see how a prosesding for met. 
ting aside a sale вап (quite apart from this 
eansideration) be regarded as a proceeding 
in — execution. Such а proseeding 
may eventually result in the exeeution pro. 
ceedings being re-opened, bat, in my view, 
it oannot be regarded as a proseeding in 
execution. Exeeutisn proeeedings ordinarily 
end with sale, whieh results in the satisfas- 
tion or part satisfaetion cf the desree. I think 
the Fall Beneh desision of this Court in 
Abdul Gani v, Raja Ram (1) supports this 
sonolusion. І would overrule the preliminary 
objeation. 


Coming now to the merits, we think it 
undesirable to deside the matter on affi. 
davis, It is obvious then an enquiry must 
be held into the qaestion whether the matter 


(1) 35 Ind, Сав, 469; 1 P, І, J. 232, ЗР, І, W. 62 
(F. В.); 20 0. W, М, 829, 


610 
JIRJODHAN t, МАРАХ, 
has been adjusted wholly in part by any 
lawful agreement between the parties, and 
we think it right to hold the enquiry 
ourselves, The matter must be placed before 
us for final disposal on the 30th. Marsh 
next and it must be distinotly understood 
that no adjournment will be granted. The 
parties must he ready to produse tbeir 
“ига on that day. 
Ross, J.—1 agree, 
А Order accordingly. 


Mm Á—MÀ 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Seconp Civit Arrear No. 240 «cr 1919, 
Ostober 2, 1920, 
Present: — Mr. Halifax, А. J. О. 
JIRJODHAN AND orszns— DEFENDANTS 
— APPELLANTS 
versus | 
MADAN inp ornERs— PLAINTIFFS— 


RISPONDENTE, 

Hindu Law- Impartible estate-- Co-parcenary in- 
terest, whether can exist— Joint family— Decree against 
managing members— Other members, if bound by that 
decree, 


There can be no co- -parcenary in an impartible 
' estate. Гр. 610, col, 2,] > 

Gangadhara Rama Rao v. Rajah of Pittapur, 47 
Ind. Cas. 854; 4U M, 778; 85 М. І. J. 392; 24 M. 


L.7..276; 16 A. І. J. 598; 28 C. L. J. 428; 6 P. 


L. W. 267; 20 Bom. L. В. 1056; 28 О. Ж. N. 178; 
(1918) M. W, N. 922, 451. A. 148 tp. 0.), fol- 
lowed. 

A decree obtained against the managing members 
ofa joint Hindu family binds all the other mem- 
bers of the joint family whether they are impleaded 


or not, [p, 641, ool, 1.] 

Appeal against a deeree of the Addi. 
tional Distriet Judge, Bilaspur, in Civil 
aoe No. 183 of 1918, dated the 7th Maroh 

19, 

Dr. Н. 8. Gour, for the Appellants, 

Sir В, К, Bose and Mesars. V. Bore and 
8, О. Dutt Ohaudhary, for the Respondents, 

JUDGMENT.—The plaintiffs are the sona 
of one Pandu, who with bis two elder 
brothers, Milan and Kashi, held the whole 
of the "Gaontiahi" right in the village of 
Kumar in the Padampur Zemindari, This 
Zemindari waa in the Sambalpur distriet till 
1206, when it beeame part of the Bilaspur dia- 
triet. Pandudied ір 1£99, and on 9th June 
1901 Milan and Kashi mortgaged the whole 
yillage to the defendants, In 1903 the 
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defendants sued on their mortgage, implead- 
ing only Milan and Kashi and their sons 
and omitting the sons of Pandu, In this 
suit they eventually obtained а final deeree 
for foreslosure and took possession, but 
for some reason, whioh is not very olearly 
explained, they got possession of only a three- 
quarter share, the other quarter share re- 
maining with the sons of Pandu. In this 
suit the sons of Pandu alaim the right to 
redeem the whole village, on the ground that 
they were not ineluded in the  foreelosure 
suit, though. they and their unsles formed 
a joint Hindu family at the time of the mort- 
gage and the village was aneestral property. 
It was held that they had the right to redeem. 
Against this decision the defendants have 
come up in sesond appeal, 

The seeond aontention of the appel- 
lants eannot prevail, beoause it is based 
on an assumed fast whieh was never put 
in issue. It is urged that a Gaontiahi 
Thekedari is in its nature impartible, as 
has been recognized in the judgment of 
ihe lower Appellate Court, and there ean be 
no 50 parsenary .in an impartible estate. 
This proposition of law has been very 
elearly laid down in the comparatively re- 
eent desision in Gangadhara Rama Као v. 
Rojak of Pittapur (1), in whioh their Lord. 
ships of the: Privy Council quoted with 
approval the judgment of Sir Lawrenee Jen- 
kins, C. J., in Bachoo Harkisondas v. Mankore. 
bat (2). "Their Lordships have very resently 
re-afirmed this prineiple in Bishun Prakash 
Narayan Singh v. Maharani Janki Koer (8). 
But impartibility of this partieular estate ia 
a question of faot which was never really 
raised in the oase. Ithas never been denied 
that there are oo-parseners in it and, further, 
that it has aatually been partitioned and is 
now held by two different parties; each 
consisting of во. parseners, 


But the appellants are 
suessed on their first contention. 


bound to 
Follow. 


-ing the desision of their Lordships of the 


Privy Counoil in Sheo Shankar Ram v, 


(1) 47 Ind Cas. 854; 41 M. 778; 35 M. L.J. 892; 
24M. L, T. 276; 16 А, L.J. 883; 280, L, J. 428; 
b P, І. W, 267; 20 Bom. L. Е. 1058; 23 C. W. 
N. 177; (1918) M. W. N, 922; 45 I, A. 148 (Р. O.). 

(2) 29 B. 51; 6 Bom. L. R. 268. 

(3) 62 Ind. Сав, 289; 24 О, W. N. 
105; 12 L, W, 849 (P, О). 


857; 28 M L.T, 


Vál, LXiI] 
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Jaddo Kunwar (4), whish affirmed that of 
the Allahabad High Court in Jaddo Kuar 
у, Sheo Shankar Ram (5), I hold that 
the plaintiffs were properly and effestively 
represented in the foreclosure suit of 1903 
by their unoles, Milan and Kashi, who were 
ihe managing members of the joint Hindu 
family of whioh they were also membere, 
‘and that the desree in that suit binds all 
the members of that family, whether they 
were impleaded or not. The deoree of 
the lower Appellate Court is, therefore, set 
aside and the deeree of the first Court dis- 
missing the suit is restored, The plaintiffs- 
respondents must pay all the eosts through. 
out. 
Appeal allowed. 

(4) 24 Ind. Cas. 504; 86 A. 383; 18 O. W. N. 968; 
18 M, L. T. 175, (1914) M. W. N. БӨЗ; 1 L. W. 645; 
20 0. L. J, 28?; 12 A, L. J. 1173; 16 Bom, І. В, 810; 


41 I, A. 216 (P. С.). 
(5) 7 Ind, Cas, 902; 83 А, 71; ТА, L, J. 945, 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decese No, 103 
or 191+, 
June 15, 1921, 
Present ;—Mr. Justioe Das and , 
Mr. Justice Busknill, 
Babu BRIJKISHORE NARAIN SINGH 
AND ANOTHER--APPELLANTS ` 
versus 


Babu HARBANS NARAIN SINGH — 


AND OTHER3— HE?PONDENTS, 
Mortgage—Life-tenure—Alienation, power of—Re- 
maindermen, when bound—Necessity, strict proof of 
—Necessity, recital of, value of—Apparent and real 
transactions— Will, power of Court to construe—Duty 
of Court, 


A mortgage of property held in life-tenure cannot 
be validly effected in such a way as to bind the 
remainder-men, unless there is most convincing 
proof that the estate itself would bein jeopardy 
without such mortgage. A person, therefore, who 
ventures to lend money оп the security of such 
property must, in order to maintain against the 
remainder-men any effective imposition of liability 
by them, prove beyond doubt that there existed for 
the loan a necessity of such a character that, unless 
it had-been made, grave injury would have resulted 
to the property in question. A mere recital in the 
deed of the existence of necessity, although of some 
evidential value, is of no conclusive character.  [p. 
618, col, 2; p. 614, col. 1.] 


Das, J.—Every apparent transaction must be pre- 
sumed to be real, until the contrary is established: 
and the contrary can only: be established by 
evidence, and not by conjectures and speculations. 
[р. 614, col. 2.] 

It is not open to a Court of title or a Court of 
construction to say that a document alleged to be a 


. Will, and relied upon as a Will and established as 


a Wil in a Court of Probate, is in faot not a 
Win but a deed of gift. The Court may construe 
the Will and hold that the executant bad no power 
to execute it, [p. 615, col. L] 

Appeal from a decision of the Subordinate 
Judge, Gaya, dated the 20th May 1918. 

Messrs. Sultan Ahmad, Kulwant Sahat and 
Stveshwar Dayal, for the Appellants, 

Messrs, Гость Narain Singh and Kailas 
Pati, for the Respondents. 


JUDGMENT. 

BucknILL, J,— This isan appeal from the 
desision of the Subordinate Judge of Gays, 
dated the 20th May 1918. The tasts of the 
саве are very simple, but they raise& soma- 
what interesting point whieh has been very 
well plased before ua by the Advosates on be- 
half of both the appellantsand the respondents. 

On the 26th August 1860 one Babu 
Bhagwani Pratap Singh, a resident and 
Malik Zemindar of Manzah Pawai, Perganah 
Sirie, Behar,  exesuted a deed of gift 
in favour of bis davghter-in law named 
Musammat Bahuria Rajbansi Koer, who was 
the wife of the donor’s sor, one Babu Jubraj 
Singh; by this deed of gift be gave tha 
whole and entire 16 annas of his milkiat 
and malguzar? right in several Mauzahs to 
the donee. This deed of gift appears from 
its terms to have been the corollary of а 
previous verbal gift. The gift was subjeat 
to no sort of restristion and vested the whole 
of the donor's rights in the lady. The pro- 
pertiss whieh were thus given tə this lady 
inolude those which have given rise to the 
present litigation, 

In 1863 in the Court of the principal Sadr 
Amin at Gaya, Musmmat Bahuria Rajbansi 
Koer snesessfully sustained her title under 
this deed of gift as egainst & plaintiff, who 
had obtained an exeantion desree against 
her father in-law, In 1&77 thia lady obtain. 
ed the regietration of her name as proprie- 
tress of the properties in the Reoo.d of tha 
Land Registration Department, There san 
be and ie no sontention in this sase that the 
donor had not the right of giving to his 


-daughter inlaw the properties which he 


bestowed upon her by the deed of 1560, In 
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1893 Musammat Bahuria Rajbansi Koer made 
a Wil, By this Will after reeiting the deed 
of gift by whieh she had some into possession 
of her estates, the testatrix stated that she 
bequeathed to her daughter-in-law, Musammat 
Rajpati Koer, a life-interest in the pro. 
perties whieh she had been given by her 
father-in-law. s 

It might be eonvenienb to set out in 
detail the material parts of the Will. The 
testatrix says: “My daughter-in-law, Musam- 
mat Rajpati Koer, and my grandson, Babu 
Brijkishore Narain Singh, have attended me 
during my illness just as I wished and I am 
fully satisfied with their servieos, As I am 
taken ill frequently there is no sertainty of 
my life. I, therefore, of my own free will and 
певога bequeath to Musammat Rajpati Koer 
and Babu Brikishore Narain Singh the 
Mauzahs mentioned above, on eondition that if 
the said Musammat hus a воп born of her womb 
half the properties will go to her son and the 
other half to Babu Brikishore Narain Singh, 
that in ease she has-no son she will hold pos- 
gession of the entire 16 annaa of the properties 
for life and enjoy the рговвейв thereof and 
that after her death the entire 16 annas of 
the aforesaid Mauzahs will belong to Babu 
Brikishore Narain Singh and his heirs," The 
testatrix’ daughter-in-law, the benofisiary 
under the Will, had no son and when the 
festatrix died, Musammat Rajpati Koer in 
1896 obtained Letters of Administration cum 
testamento annevo. There san be no doubt 
that if one may use the expression in this 
gountry, Musammat Hajpati Koer obtained 
nnder the eireumstances her present, what 
would be known ав a, life-interest, or in other 
words, besame the life-tenant of the proper- 
ties in question. 

I pass over eertain transastions whieh 
appear to me to be immaterial, but in 1897 
Musammat Rajpati Koer obtained the regis. 
tration of her name in due oourse as pro- 
prietress of the properties in the Land Re- 
gistration Department, 

The position, therefore, at this stage was 
Ahab this lady was the tenant for life of the 
properties whieh had devolved upon her by 
the Will of her mother-in-law, 

On the 24th September 1899 this lady 
axeeuted a mortgage-bond in favour of one 
Babu Harbans Narain Singh. She had in 
1897 exeeuted a power-of-attorney in favour 
of her father-in-law, Babu Jobraj Singh, but 


she herself signed this mortgage and exeou. 
tion of it was admitted by Jobraj Singh 
apparently under his  power-of-altorney. 
The loan was only for Rs. 800, but subjeat, 
of course, to interest, Ву it the lady mort- 
gages certain of her properties to the mort- 
gagee, lí does not appear that the money 
borrowed was ever paid off and aeseording 
to the plaintiffs olaim, the amount which 
they sought to resover in this snit was 
Rs, 6,749-5-3, 

In 1902 Musammat Rajpati Koer relin- 
quished her life tenansy in favour of the 
remainder-man and she died long before this 
suit was brought, It may be mentioned that 
before this suit was brought, the plaintiffs 
had eommeneed an earlier ease in 1914, but 
this suit was withdrawn. It will at onee, of 
eourse, be seen that the question whieh is 
here under consideration is as to whether 
the defence which is put forward by the 
defendants, that the deceased Musammat 
Rajpati Koer as a tenant for life had no 
right in law to mortgage any of the proper- 
ties in respeat of whieh she held a life tenanoy, 
is а good defence or not, 

The Subordinate Judge has held that the 
plaintiffs’ olaim against tha defendants Nos, 1 
and 2 must susseed. The defendant No, 1 
is the grandson of Musammat Rajbansi Koer 
and the remainder- man mentioned in her Will 
of 1893: the sesond defendant is the first 
defendant's minor son, 

Now the only important question whieh 
arises in this ease im, as to what are the 
eireumstanses under whioh it was open to a 
lady in the position of the. mortgagor to 
mortgage а part of the property, whieh was 
then in her possession under her tenure, in 
sush a manner as to bind those to whom, 
after her interest in the property had 
expired, sush properties would deseond by 
devolution under the mortgagor’s mother-in« 
law’s Will. It may at onee be stated that 
there is ample authority for holding that it 
is possible in this sountry for a person possess- 
ed of estates appertaining solely to himself 
to grant by deed or Willan estate to some 
other person whieh will amount substantially 
to an estate whieh sorresponds in extent to 
that whioh is known in English Law as» 
* Life.estate"' [see Jofendromohun Tagore v. 
Ganendromohun Tagore (1)]. It is, of sourse, 


(1) 18 W. Е. 359; 9 B. L. R. 8775 I. A. Sup. Vol, 
47; 2 Suth, Р, Q, J, 692; 3 Sar. P, 0, J. 8 
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в matter of common ground that the interest 
whieh is ordinarily held by a Hindu widow 
in her husband's estate differs materially 
from that interest whioh is sonyeyed by an 
estate for life. Tbe praetien] diffisulty, how- 
ever, here arises, beónnuse although there вап 
be no doubt that the interest whioh Musam- 
mat Rajpati Koer here aequired was a life 
interest, it may be somewhat doubtful as to 
what prinsiples of law should be applied in 
sonsidering the eireumstanees under whish 
it might be legitimate for her to eneumber 
life-estates with any form of eharge auch as 
a mortgage, asin this oase. In English Law 
the matter presents no prastieal diffienlty, 
owing to the fast that the tenant for life eau 
only dispose of his estate under statutory 
provisions. It is not, however, impossible 
for а tenant for life to oreate a sharge on his 
life-estate, provided that he obtains from the 
Court permission so to do; sush permission 
would, in praotise, only be granted if it wera 
most slearly proved that sueh eharge was 
required for the purposes of saving or 
benefiting the property. No sort of unauthoris- 
ed eneumbranee by a tenant for life oan 
be regarded in law as binding the remainder- 
men, if snah ensumbranee does поё take plase 
by the direst authorization of the Court and 
show something like absolute necessity or 
great advantages. І think, personally, that 
it would be desirable that the authorization 
of Court should be neeessary in this country 
in order to permit a charge made by a 
tenant for life upon his estate to be binding 
upon the remainder-men; this would not 
necessitate the introduotion or adoption here 
ol any English Statute, but would involve the 
following of what are now regarded as the 
sound principles whieh diotate the praatise 
upon whieh sharges of this kind are regarded 
as permissible But unless such limita. 
tion was imposed by a Legislative provision, 
one must, I think, be thrown bask upon the 
main ideas of the English Common Law 
whish ara applicable to tenants for-life who 
meem to ensumber their life-estate. Those 
principles are founded very briefly on what 
may be regarded as the dostrine of waste, 
What is meant by that doostrine is simply 
that the tenant for life must in his oonduet 
behave as if he were substantially a trustee 
for the remainder men, The tenant for life 
eannot bind the remainder-men in any aetion 
whiph is brought by the party seeking to 


oharge the remainder-men with liability for 
the sondnot of the tenant for life, In other 
words, if & person, who has obtained over the 
estate of a tenant for life a sharge of any 
kind, seeks to enforse that eharge against 
the remainder-men, he must show that the 
charge was ereated by the tenant for life, 
under siraumstansea whieh justified the 
tenant for life in oreating the eneumbrause. 

Now in this sase 16 is, of sourse, of 
importanoe to see what was said in the 
dosument. In this ease & mortgage bond 
was executed by Musammat Rajpati Koer 
in 1899, This dosument, whieh is Exhibit 
(1), commences by stating: "Iam badly in 
need of money to pay the Government 
Revenne, Road and Publis Works Oess as 
also to repair the Pyne at Mauzha Pahra, 
but I do not see any means to proonre 
money without raiaing a loan on interest 
and mortgaging my property, Therefore, 
of my own free will and assord, without 
foras, soereion or indusement on the part 
of any individual, I have borrowed, eto... ..." 
Although of some evidential value, it need 
hardly bs pointed out that a mere reaital 
of tenour ‘similar to the abiva is of. no 
sonslusiva aharaster: for if sush a proposi. - 
tion was to bs admitted, then if any 
tenant for life anxious to raise money for 
his own purposes on his life-estate did so, 
it would ba suffisient to resite in the 
dosument, under whieh he borrowed money 
upon the sesurity of his life holding, 
eireumstanoss whish might be wholly fie. 
titious indicating the nesessity for borrow. 
ing the funds, Apart from this there is 
no dosumentary evidenss in favour of the 
plaintiffs, but there is a eertain amount of 
verbal testimony whish is not, however, of 
very eonvinging eharaeter. 

The firat witness for the plaintiffs was 
one Ram Dhayan Tewari, who says that 
about 16 or 17 years ago (i£. e, prior to 
May 1918, the date when the witness gave 
his evidence), the Pyne in Mauzah Pahra was 
in fast repaired by Jubraj Singh, the father. 
in-law of the mortgagor, and he states that - 
Јоргај Singh admitted to him that for this 
purpose money had been borrowed from the 
first plaintiff. The first plaintiff himself, 
Harbans Narain Singh, says that the money 


. was borrowed from him to pay revenue and 


road sess and also to meet the repairing 
eharge of the “Pyne ‘in Mauzsh Pabra, 
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He adds that he was satisfied as to the 
nesessity for the loan and made enquiries 
from Jubraj Singh and several other people. 
І am afraid that 1 do not think that this 
evidense is of mush value. 16 sarries the 
matter little further than does the language 
of the mortgage deed. The fast is that 
if'& person ventures to advanse money to 
a tenaát for life whieh  purporta to ba 
a obarge on an estate enjoyed by a tenant 
for life, he (the lender) must be in а рові. 
tion, if he ів to maintain against the re- 
m&inder-men any effective imposition of 
liability by them, to prove beyond any 
shadow of doubt that there existed for the 
loan a nesessity which was of вов а oha» 
raster that unless it had been made, grave 
injury would have resulted to the property in 
question, 

I do not think that any sush position 
has been established by the plaintiff, but, 
apart from that, there has been prodused 
before this Court the Deorhi Jama Khareh 
for periods whish are material to the time 
at whieh this money is said to have been 
borrowed, : Tbey show, so far as san be 
gathered, the financial position of the 
Zemindari of Musammat Bahuria Hajbansi 
Koer, and, far from indisating the necessity 
for any borrowing, they indicate a eonstant 
oredit balanee of from, roughly, Rs, 7,000 
to Rs. 11,000. Now that is the whole 
matter so far as it has been presented to 
this Court. I do not think that the poai- 
tion taken up by the plaintiffs is in any 
way supported. It may bé that, owing to 
the fact that the legal incidences of life. 
estates are, in this country, seldom son 
sidered, because they are seldom met with, 
the true status of those who  yenture to 
lend money on the seeurity of properties 
held in life-tenure is not altogether under- 
stood by them. It is as well that it 
should; and until legislation in India spesi- 
fioally defines under what’ oircumstances 5 
tenant for life ean borrow for the purposes 
of the property in whish he has а life. 
tenancy, one ean but deal with sush questions 
on the broad prinsiple that suoh eneum. 
branees eannot be validly effested in susha 
way as to bind the remainder. men unless 
there is most convineing proof that the 
estate 
uch assistance. For this reason, therefore, 
I think that the appeal must be allowed, 


iteelf would be in jeopardy without 


and the suit of the plaintiffs dismissed with 
sosts both in this Court and in the Oourt 
below. - 

Das, J.—I agros, I would add that the 
actual deeision.of the learned Subordinate 
Judge cannot for a moment be supported. 
The plaintiffs took the bond from Rajpati 
Koer who under the Will of Rajbansi Koer 
had a life-estate in the properties whioh 
are the subjest matter of the present suit. 
It was Rajpati who astually exesuted the 
mortgage-bond, and yet the learned Sub- 
ordinate Judge has solemnly come to the 
eonslusion that the money covered by the 
bond was borrowed by Jubraj Singh in 
the farei name of Rojpati Koer. The son. 
elusion is an extraordinary one, bnt the 
reasonings upon whieh the sonclusion is 
based are atill more extraordinary, It is 
said that as benamt transactions are very 
frequent in this sountry, there is a strong 
antesedent probability that the transaction 
between Bhawani Pratap and his daughter- 
inlaw Rajbansi was a benami transaction 
not intended to vest the title in the prop- 
erties in Rajbansi, It is admitted that 
the transastion on the face of it was a 
gift by Bhawani Pratap in favour of 
Rajbansi. It is admitted that the doanments 
of title stood in the name of Rajbansi. It 
has not been found, and indeed there is 
no suggestion, that the insome of the gifted 
properties was appropriated: by Bhawani 
Pratap notwithstanding the gift in favour 
of Rajbansi, Rajbansi dealt with these 
properties as her absolute properties and 
indeed exeeuted a Will in respest of these 
properties, giving a life.estate in them to 
her daughter-in-law, Rajpati. And yet the 
learned Subordinate Judge has eome to 
the sonclusion that Bhawani Pratap did 
not intend to sonvey these properties to 
Rajbansi, and the only ground assigned by 
the learned Subordinate Judge for his 
sonslusion ів that, benam? transastions ате 
very frequent in this eountry. Now ihe 
answer io the argument employed by the 
learned Subordinate Judge is this that 
every apparent transaction must be presumed 
to be real, until the sontrary is established. 
That sontrary oan only be established · by 
evidenee, and not by eonjeetures and spesu- 
lations, however attractive that may be. 

The learned Subordinate Judge next 
arrived at the conelusion that the Will 
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executed by Rajbansi in favour of Rajpati, 
the exesutant of the mortgage, 
really a Will, but a deed of gift. Now, 
I do not think that it was open to the 
learned Subordinate Judge. to take this 
view, having regard to the fast that the 
Wilt was established in a Court of Probate, 
and that a Court of Probate had granted 
Probate in respeot of the Will, The ques- 
tion whether a doeument alleged to be a 
Will is in fact a Will is a question pesuli- 
arly for the Court of Probate, and not 
а. question for the Court of title or à Court 
of eonstruetion, such ав the Court of the 
Subordinate Judge is. It was open to him 
ай the Court of sonstrustion to sonstrne the 
Will and to say that Rajpati had no estate 
or interest under the Will. It was open 
to him as the Court of title to hold that 
Rajbansi had vo power to exesute the Will. 
But it was not open to him to say that 

' the doeument alleged to be a Will, and 
relied npon as a Will and established as 
a Will in a Court of Probate, was in fast 
not a Will, but a deed of gift, 

I agree that thia appeal must be allowed 
and the plaintiffs’ suit dismissed with sosts 
in both the Courts. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
ArPEAL FROM APPELLATE DEOREE No. 1691 
or 1917. 

May 20, 1920. 

Present;—-Sir Asutosh Mookerjee, KT, 
Asting Chief Justioe, and Justice Sir Ыгпев& 

Fletober, Кт. 

UPENDRA KRISHNA MONDAL Is ніз 
OWN RIGAT AND A8 EXECJTOR TO THE Él TATE 
or LATE KALI KRISHNA MANDAL 
anb GOPI KRISHNA MONDAL— 
DEFENDANTS —APPELLANTS 
versus 
NABA KRISHNA MONDAL AND OfHERS — 


PLAINTIFFS — RESPONDENTS. 

Contract Act (IX of 1872), s, 70—Tank, joint pro- 
perty of parties, filling up of—Payment made daily 
for work  done— Contribution, suit  for— Limitation 
—Limitation Act (IX of 1908), Sch. I, Art. 120. 


was not. 


P. and D. were the joint owners of a tank. Owing 
о its being in an insanitary state, they were re- 
quired by the Municipal Authorities to fill it 
up. D. arranged with P. to have the work done. 
P. had the tank filled up and made payments daily 
till the work was completed. Within six years of the 
completion of the work he claimed contribution from 
D. for his share of the cost, but D. objected that he 
had incurred no liability and that the claim was 
barred by limitation, if not in its entirety, аё 
any rate in respect of a considerable portion of it : 

Held, (i) that the oase fell-within section 70 of the 
Contract Act and that D. was liable; (p 717,col. 1.] 

(ii) that the suit was not barred by limitation, inas- 
much agit was governed by Article 120 of Schedule I 
to the Limitation Act, and limitation commenced to 
run from the date on which the work of filling up 
the tank was completed. [р 617, col. 1.]. 


Appeal against a deeree of the Third Addi. 
tional Distriet Judge, 24-Parganahs, dated 
the 2%th of April 1917, affirming that of the 
Munsif, First Court at Alipur, dated the 29th 
of September 1915. 


FAOTS appear form the judgment, 

Babu Manmatha Nath Roy, for the Appel. 
lants.—The defendants are the appellants. 
The appeal arises out of a suit for eon- 
tribution, The plaintiffe’ oase is for the 
realisation from the defendants of their share 
of the aost of filling up в sertain tank. Ао. 
sording to the plaintiffs their estate was at 
that time under the management of a eommon 
manager appointed by the Distriet Judge. 
The Corporation of Osleutta issued a notise 
on the plaintiffs and their eo.sharers requir. 
ing them to fill up the tank, on the ground 
that the water in it was unwholesome and а 
menase to the health of the loeality. The 
sommon mansger entered into a sompromise 
with the defendants as regards the filling up 
of the tank and in the plaint it was alleged 
that the defendants agreed to sontribnte their 
share of the eost, A proseeution had alsa 
been started by the Oalentta Corporation 
under the provisions of the Caleutta Munisi. 
pal Ast, but the proeeedings were stayed 
pending arrangements being made by the 
eommon manager for the carrying out of the 
work. The sommon manager then entered 
into а sontrast with one Durga Charan Sardar 
and hie father for the filling up of the tank 
ata eost of Rs. 2,600 as against a sum of 
Ra. 6,800, the cost according +o the estimate 
of the Caleutta Corporation, The work was 
completed and final psymert made on the 
13th November 1:08, After completion the 
defendarts shared in the beneSts aseruing 
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from the filling up of the tank, inasmush 
as they realised their share of the rents from 
the tenants who had been settled on the 
filled up tank, The defendants were repeat- 
edly asked to pay their share of the eosf, 
but refused to do so. In the plaint it was 
also stated that apart from any agreement 
by the defendants to pay their share of the 
eost, they were under the sireumstanoes of the 
onse legally bound to pay the plaintiffs their 
share of the aost, It wasalao stated that defend- 
ants Nos, 4 and 5, to whom the share of the 
defendants Nos. 1 and 2 in the tank had been 
transferred, were really the benamdars of 
defendants Nos. 1 and 2. The defendants 
denied that ‘the tank was filled up with 
their own eonsent or that they agreed to bear 
the share of the oost, They denied that they 
had enjoyed any benefit aesruing from the 
filling up of the tank. Defendants Nos. 1 
and 2 also denied that they had any interest 
in the tank atthe time it was filled up, but 
alleged that previous to work being dona 
they had transferred their interest in the 
tank to defendant No. 4. The defendants also 
pleaded limitation, The Court of first ins- 
tansa deereed the suit against defendants 
Nos. 1 and 2 and dismissed the suit as against 
defendants Nos, 4 and 5. Оп appeal by 
defendants Nos, 1 and 2 the learned Judge 
held that the ease fell within the provisions 
of gestion 70 of the Indian Contrast Aat and 
Artiele 120 of the Indian Limitation Act 
whieh governed the ease, did not bar the 
present suit whieh was within the period of 
limitation pressribed therein, In this view 
the learned Distriest Judge has dismissed the 
appeal, 

My point is thatthe sass is not governed 
by sestion 70 of the !ndian Contract 
Act, Assuming that it is, Artiele 61 of 
the. limitation would apply. The liability 
arose from eaoh of the acts done. The langus 
age ofthe Artiele 61 is slear. 16 applies in 
all esses where the question involved is 
governed by невіїоп 70 of the Indian Oon- 
tract Act, 

Refers. to Kandaswamt Pillai v. Avayambal 


[Mooxersex, Аста. C. J.— What is meant 
by “ full money paid ? "] 

Liability would issue from eash of the asta 
done. Whenever an act was done, it was done 


(1) 7 Ind. Сав, 899; 84 M. 167; (1910) M, W, М. 
819; 8 M. L. T, 194; 20 M, L. т, 989, 


for the eo-sharers. The period of limitation 
would run from eaoh part payment made to 
the eontrastor, Payments have been made 
between February and 13th November 1908. 
The suit was iuetituted on llth November 
1911, I submit, all payments ехверё the last 
on 18th November 190% were barred. The 
suit is really one for money paid for defend. 
anta. 

Babu Sarot Ohandra Mukeriee (with him 
Bahu Monmohan Banerjee), for the Respond- 
ents, was not ealled upon to reply. 

JUDGMENT. 

MooxzniEE, Аоте. О. J.— This is an appeal 
by two of the defendants in a suit for eontri- 
bution, There is now no dispute as to the faets. 
The plaintiffs and the defendants: are joint 
owners of a tank situated within the limits of 
the Caleutta Munieipality. The tank was in 
an insanitary sondition and the water was so 
unwholesome as to be a menase to the health of 
the loesality. The Corporation issued в notice 
onthe common manager of the eetate cf the 
plaintiffs and the defendants diresting him to 


-fill op the tank. The requisition was ignored, 


with the result that eriminal proseedings 
were instituted. The common manager tben 
obtained а stay of the oriminal proceedings 
and arranged with tbe plaintiffs to take steps 
to ВП up the tank, The tank was filled up. 
The plaintiffs then demanded a proportionate 
share of the expenses from the defendante, 
who refused to sontribute, with the result 
that the present suit was instituted, The 
Courts below have deereed the suit, On the 
present appeal, the deoree of the Distriot 
Judge has heen assailed on two grounds, 
namely, first, that there was no liability on 
the part of the defendants to contribute tothe 
expenses incurred by the plaintiffs; and 
secondly, that the olaim is barred by limitation 
if not in ita entirety, at least in respeot of a 
eonsiderable proportion, In our opinion, 
neither of these sontentions is well-founded. 
This is elearly a ease within seation 70 
of the Indian Contrast Aot, whieh provides that 
if a person lawfully does anything for another 
person, not intending to do so gratuitously, 
and sush other person enjoya the benefit 
thereof, the latter is bound to make sompensa- 
tion to the former in respeet ofthe thing so 
done. It bas been found by the Courts below 
that the ast, namely, the filling up of the tank, 
was досе lawfully by the plaintiffs, It has 
also been found, and there ean be no doubt 
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upon the point, that the plaintiffs, in the 
eireumstanees stated, did not intend to insur 
the expenses gratuitously. It was in no 
Sense a voluntary aet on their part. Tt has 
also been found that the defendants are in 
enjoyment of the benefit of the aet, inasmuch 
as they are in ressipt of rent from the tenants 
who have вео settled on the filled up tank. 
This slearly is a case under section 70, because 
all the three requisite elements are satisfied ; 
namely, that the thing must be done lawfully, 
it must not be done gratuitously and the 
person for whom the aot is done must enjoy 
the benefit thereof, The first ground oon- 
sequently fails. 

As regards limitation, it has baen eontended 
that Artiola 61 ia appliesble. That Artiale 
governs suits for money payable to the 
plaintiff for money paid for the defendan*; 
suita of that description must ba instituted 
within three yeara from the date when the 
money ія paid. The desision in Suthamont 
Ohowdhrant v. Ishan Chunter Roy (2), whera 
money was paid by one of two joint owners 
of a tenura to save the estate from sale for 
arreara of revenue and a suit was bronght by 


him for oontribution against the other, 
furnishes an illustration of that lass 
of oases. Here, however, the position 


is entirely different. The liability of tha 
defendant did not arise in suesessive frag- 
ments, as plaintiff paid money to the oor- 
trastor from day to day; the liability arose 
when the tank was filled up and the aon- 
templated benefit eonferred. In suah oir- 
oumstances, the District Judge has rightly 
held that Artisla 120 was eapplisable, and 
time ran against the plaintiffa from the date 
of completion of the work, As tbe suit has 
been inatituted within six years from that 
date, it is not barred by limitattion. 

Tbe result ia that the dseraa of tha Court 
of Appeal below ia affirmed and this appeal 
dismissed with sosta, 

Furrcarr, J.—-1 agree. 

Appeal dismissed. 


(2) 25 О. 844 (P. С.); 25 I. A. 95; 2 0. W. N. 402; 
7 Sar. Р. О. J, 204; 18 Ind, Dec. (x. в.) 560. 
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PATNA HIGH OOURT. 
APPEAL FROM АРРЫ!ГАТЕ Deczer No. 858 
or 1919, 
Jane 6, 1921, 
Present :—Mr, Jastise Ross. 
BHAGWAT NARAIN— PrAINTIFF 
— APPELLANT 
Р versus 
GANGA PRASAD AND ANOTHER —DAFENDANTS 
— RESPONDENTS. 
Trust—Contract—Consideration—Stranger, right of, 
to sue—BSale—Portion of sale consideration deposited 
with vendee for payment to third person—Deposit, 
whether amounts to creation of "trust in favour of that 
person— Vendee, liability of. ` 


A contract cannot be enforced except by a party 
to the contract and either of the two persona 
contracting together can sue the otherif tho other 
is guilty of & breach of or does not perform the 
obligations of that contrast, but æ third person, a 
person who is not a party to the contract, cannot 
do so. If, however, the contract, although in form 
it is with A, is intended to secure a benefit to 
B so that B. is entitled to say he hasa beneficial 
right as cestui que trust under that contract, then 
B, would іп а Court of Equity be allowed to insist 
upon and enforce the contract. [p. 618,col, 2.] 

Where ina deed of sale the vendor lefta certain 
sum of money in deposit with the vendee for pay- 
ment of money due to а third person and also 
wrote a letter to the vendee to pay the said 
amount бо that third person but there was no 
undertaking by the vendee to pay to the third 
person: 

Held, that there was no declaration of trust in 
favour of the third person and that, therefore, the 
third person was not entitled to recover the "said 
amount from the vendee. [p. 619, col. 1 ] 


Appeal from a dosision of the Subordinate 
Judge, Patna. 


Moessrs.: B. О. Mitter, А. К, Ray and Netat 
Ohandra Ghosh, for the Appellant. 

"Mr. Rat Tribhuvan Nath Sahay, for the Res- 
pondents. 


JUDGMENT,—This is an appeal by the 
plaintiff, and the respondent is defendant 
No. 4, Defendant No.1, who was the owner 
of oertain house property, was indebted to the 
plaintiff for Нв, 450. A bond was exeented in 
plaintiff's favour for Re, 400 and a hand-note 
for Ra. 50, Thereafter the defendant No, 1 
sold the housa property to defendant No, 4 
without the knowledge of the plaintiff, but 
subsequently gave the plaintiff a letter 
diresting defendant No, 4 to pay to him 
Rs, 300. This payment was not made. The 
plaintiff has got а desree against defend- 
ant No. 1, but his suit has been dismissed 
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against defendant No. 4 by both the Courts 
below. 

The defense of defendant No. 4 was that 
although the defendant No, 1 had, under the 
terms of the deed of sale of the house property, 
left Вз, 300 in deposit with defendant No. 4 
with the objeet of: making payment to the 
plaintiff, he had subsequently given defendant 
No. 4 noties to рву thatsum to him and the 
same had been paid and а reaeipt had been 
taken, 16 bas been found by both the Courts 
in favour of the defendant that the payment 
was &atually made te defendant No. 1 and the 
receipt taken in good faith, . 


A preliminary objestion was taken that de. 
fondant No, 1 should have been made a party 
to the appeal, because otherwise, in the event 
of the plaintiff susseeding, there is a danger 
of the existence of two deoress for the same 
sum whieh may be separately executed. In 
my opinion there is no substanse in this 
objection besause if the plaintiff sucseeds the 
desree can be drawn іп sueh terms as wil] 
provide against any sueh dangor. 


Plaintiff contends that on the terma of the 
sontrast between defendant No. 1 and defend. 
ant No. 4 he is entitled to demand Rs. 300 
from defendant No. 4. Ordinarily a stranger 
to the consideration of a eontraet cannot sue 
on the contract. "That ів the Common Law 
rule, That rule, however, is subjest to 
modification in cases whish are true eases ‚ОЁ 
trust. In Touche v. Metropolitan Ratlway 
Warehousing Oompany (1), Lord Hatherley 
said: “The ease comes within the authority 
that where в som is payable by A, B., for the 
benefit of О, D., О. D. oan olaim under the 
eontrast as if it had been made with himself.” 

In Empress Engineering Oo, In те (2) 
Jessel, M. R., referring to that oase, in the 
eourre of argument, said: "In that ease {һе 
Lord Obhanoellor finds, as a faot, that Walker 
was to receive the money as a trustee for the 
plaintiffs, If you ean make out that Jones 
and Pride are cestut que trust, that alters 
the ense, It appears to me that they are 
тоф... зз а ооо ажан, beds 
A being lisble to B, O agrees with A to 
pay B. That does not make B a cestui que 
trust?’ In his jadgment bis Lordship said; 


эжеее toes 


1) (1871) 6 Oh. App. 67! at p. 077. 
: m (1881) 16 Ch, D, 126; 431, Т, 742; 29 W, В, 342, 
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“It is then contented that a mere eontraot 
between two parties that one of them shall 
pay a oeriain sum. ёо а third person not a 
party to the aontraeb, will make that third 
persona cestu: que trust. Asa general-tule 
that will not ba so, A mere asgresmont 
between 4 and B that B shall pay O (an 
agreement to whieh O is not à party either 
direstly or indirestly) will not prevent 4 and 
B from soming to a new agreement the next 
day releasing the ollons. It О wera а cestui que 
trust it would have that effect," Both these 
вазвв werereferrel to in Gandy v. Gandy (3). 
Cotton, L J., referring to the obsarva$iona of 
the Master of the Rolls said: “This shows that 
the generi] terms usad by Lord Hatherley 
must be taken with som» qualifieation as 
laying down the general le v." His Lordship 
laya down the rule thue: "Asa general rule 
a eontrast sanaot be enforsed exsept by a 
party to the contrast, and either of the two 
persons sontrasting together oan sue the 
other if the other is guilty of a breash or of 
dqes not perform the obligations of that 
odntrast; bat a third person, a person who is 
not а party to the eontrast, eannot do so. 
That rule, however, ia snbjeci to this exeep: 
tion, 1f the contrast, although in form it. is 
with A, is intended to sesure a benefit to B, 
во that B is entitled to say he haga benefisial 
right as cestui qua trust under that; sontrast, 
then JB would in a Oourt of Equity be 
allowed to insist upon andenfores the sontrast, 
That, in my opinion, is the way in whieh the 
law may be stated.” Similarly Bowen, U. J., 
says: “Bat whatever may have been the 
оттоп law doctrine, if the trae intent .and 
the true effest of this deed was to give to: the 
ehiliren a banefieial right under it, that is to 
say, to give them a right to have these 
sovenants performed and to eall upon the 
trustees to protest their righta and interests 
under it, then the ehildren would be outside 
the Common Law dostrins, and would, in a 
Court of Equity, be allowed to enforee their 
rights under the deed. But the whole 
application of that dostrine, of  eourse, 
depends upon its being made out that upon 
the true eonsirnation of this deed it was a 
deed which gave the children such a beneficial 
right." 


(3) (1885) 30 Ch. D. 67 at p. 67; 64 L. J. Ch. 1164; 
53 L. T, 306; 38 W, R. 803, 
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The result of these authorities is that the 
question in this ease is опе of sonstruetion of 
that clause in the. deed of sale exesuted by 
defendant No. 1 in favour of defendant No. 4 
whish refers to the sum of Rs, 300. The 
words nsed are these: “Wa mubligh 300 
waste adat gar i-yaftuni Bhagwat Narayan 
maskurus sadar ke nisd mushiartan amanat 
chhora wa rahne dia,” These words mean: "aud 
Rs, 800 for payment of money due to Bhagwat 
Narayan I have left in deposit with the said 
vendee and have allowed to remain with him." 
This: is plainly в provision for the benefit, not 
of Bhagwat Narayan the plaintiff, but of- the 
vendee himself, A bond had been exeouted 
in favour of Bhagwat Narayan and although 
it had not been registered, the vendee 
naturally wanted to protest himself as long as 
it was outstanding. This money was, theres 
fore, left in deposit with him to safeguard his 
purehase, I  eannot read these words as 
ereating any trust in favour of Bhagwat 
Narayan, nor as vesting thia money in 
defendant No. 4 to the use of Bhagwat 
Narayan. That is not the natural meaning 
of the words and the Court will not imply 
a trast unless it appears from the tenor 
of the instrument as a whole that trust 
is intended to be  sreated. 1 oan see no 
deolaration of trust in these words. This 
finding differentiates the present esse from 
the desisions in Deb Narain Dutt v. Ram 
Sudhan Mandal (4), where thelterms of the deed 
of sale are entirelydifferent from those in the 
present deed, and in Dwarka Nath Ash v. 
Priya. Nath (5), where there was an express 
undertaking by the vendee to pay the plaint- 
iff his dues ontof the ednsidaration money 
retained in his hands. There ia no such 
undertaking in the present ease and no 
deslaration of trustin the plaintiff's favour. 
The faot that a letter was subsequently 
sent by the defendant No. 1 to defendant 
No. 4-authorizing him to pay the money 
to the plaintiff sannot sonverb the instrument 
into a deed of trust and makes no differeneeto 
the result, 

I, therefore, hold that the desisions of the 
lower Oourts are right and dismiss the appeal 
with costs, 


Appeal dismissed, 
(4) 20 Ind. Cas, 630; 17 C. W. N. 1143; 41 C. 137; 
18 C.L. J. 603. 
15) 36 Ind, Cas. 792; 22 C. W., N. 279, 27 C. 1, J. 
483, 
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OALCUTTA HIGH COURT, 
АрркАТ. FROM ÁPPELLATE Юесвив No. 1160 
or 1919. 

August 16, 1920, 

Present : — Mr. Justice Newbould and 
Mr, Justice Panton. 
HOSENJAN CHOUDHURIL—PrLAINTIFF — 
APPELLANT 

: versus 
Mirsa MAHAFEDJUDDIN AND OTHER4—. 


DEFENDANTS — RESPONDENT, 

Landlord and tenant—Kabuliyat, rent.suit based 
on, if bad for defect of parties when all executants 
are made parties —Bengal Tenancy Act (ҮШ B. О. of 
1885), s. 29— Agreement for enhancement of vent, if 
can be retrospective —" Rent," if includes rent for 
previous period, 


A suit for rent based ona kabulóyat cannot be 
dismissed for defect of parties when all the execut- 
м F the kabuliyat are parties to the suit, [p. 620 
col. 1, 

Section 29 of the Bengal Tenancy Aot is not a 
bar to a duly registered agreement complying 
with the other terms of that seotion taking effect 
i Я poet prior to the date of its execution, Гр. 620 
col, 2, 


The word “rent” in section 29 of the Bengal 
Tenancy Act may include rent for a previous period 
which was already due but which was not paid, [p. 
620, col. 2.] 


Appeal against a deeree of the Subordi- 
nate Judge, First Court, Pabna, dated the 
17th of February 1914, reversing the desres 
of the Munsif, Firat Court at Pabna, dated 
the 30th of May 1918. 


FAOTS appear from the judgment. 


Mr. Mohendra Nath Roy (with him Messrs. 
Jogendranarayan Mazumdar and Promathanuth 
Bondhopadhaya), for the Appellant,—The suit 
is maintainable on the basis of the new 
sontrast sontained in the kabulíy:it. The 
sesond sontention is that the suit ought not 
to faileven if there was a defeat of parties, 
Upendra Nath Ghose v. Gopi Oharam Saha 
(1). Bat I rely mainly on the firat point, as 
it was not an inherited tenanoy. 


Mr. Surendsa Ohandra Sen (with him Mr. 
Bansorí Lal Sarkar), for the Respondents, — 
Upon the fasts found and admitted the suit 
ought to fail for defeet of parties, Ram 
Taran Ohatterjee v. Asmatallah Sheikh (2) 
When there is an inherited liability, the 
liability is joint and not joint and several, 


(1) 44 Ind, Сав, 595; 22 О, W, N. 821 at р, 322; 31 
C. L.J. 12, 
(2) 60. W. N, Ш, 
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Seo Kashi Kinkar Sen v. Saiyendra Nath 
Bhadro (8). See віко Shaik Sahed v. 
Krishna Mohan Basak (4). Then as to 
the enhansement, my submission is that 
the kabuliyat.enbansing the rent having been 
exesuted in 1323 B. S. it could not have 
taken effest fora period prior to the date of 
its exesution. 

Mr. Mohendra Nath Roy replied. . 

JUDGMENT.—This is an appeal against 
a deoree diamissing a rent-suit on the ground 
that if was bad for defest of parties. The 
“plaintiff sued on % kabuliyat which was 
exeouted by two defendants. Various defences 


were raised -that the- kabultyat had beens 
taken by воеквіоп and that the provisions. 


of sesticn 29 of the Bengal Tenaney Act 
were aontravened. Both these points- were 
deaided in favour of the plaintiff. 


It appears that there were several hold- - 
ings whieh belonged to the defendants and. 


also to the defendants’ mother and sisters, 
These holdings, .it ів found, were combined 


into one holding, and then the defendants- 


exesnted a kabuliyat agreeing to pay в 
rent enhaneed by annas two in the rupee 
in exeess of the total rent of all the 
original holdings. It is also found that 
the landlord wished to join the defendants’ 
mother and sisters in the kabuliyat, but 


he did not do so in order to avoid 
expense and trouble in getting the 
kabuliyat registered by them. In опг 


inion the learned Subordinate Judge was 
Meu on the simple. ground -that the 
plaintiff sued on a soniract and made all 
the parties to the contrast parties to the 
pe learned Vakil for the respondents 
was- unable to show us any sase in whieh 
' & suit for rent based on a kabuliyat had 
been dismissed for defeat of parties when 
all the exesutants of the kabuliyat were 
parties to the rent-suit. Had we not held 
that the appeal was entitled to susseed on 
this simple ground, we should have been 
eompelled to send the case baek for ra oon- 
sideration of the question, whetber the 
defendants in exeouting this kabulsyat repre- 
sented all the oo-sharers in the holding, We 
are unable to understand the remark of the 


(3) 7 Ind, Ons, 840; 150, W. N. 191; 12 C. L. J, 
42. І 
" (4) 35 Ind. Oas, 663; 24 C, L, J. .871. 
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learned Subordinate Judge that there is no 
evidenee in the ease showing that the defend- 
ants represented their mother and sisters 
in respeot of the jote. Оп the admitted faeta 
there is - enough to support the’ strong 
presumption that these defendants did repre. 
sent their oo-sharers, We think that ав ` 
this suit was brought on a kabuliyat, it 
was.not necessary to sonsider the question: 
as to the liabilities of some oo-sharerg for 
rent of the entire holding in a suit in whieh 
all the oo-sharers were not joined. 

The only other point urged on behalf of 
the respondents is that under seation 29of . 
the Bengal Tenaney Aot, when the rentof 
an ocenpansy holding is enhansed by eon. 
tract, that eontraet must be in writing and 
registered. In the present aase the kabwuliyat 
provided for enhaneed rent from the year 
1320 B. S. and was not exeouted until 
Bhadra 1323 В, 8, 

lt is eontended that the rent sonld not 
be enhanoeed until after the kabul/yat had 
been exesuted, We oan see nothing in see- 
tion 29 whieh would be a bar to a duly 
registered agreement, somplying with the 
other terms of that seetion, taking effect for 
& .period prior .to the date of its exeeution. 
Seation 29 provides for an enhanaement of 
rent, rent being whatever is lawfully payable 
by ‘a tenant to his landlord on aseount of 
the oooupation of the land held by the 
tenant. We sea no reason why the word 
"rent" in seotion 29 . should not inelude 
rent -for a previous period whish was already 
due but whieh was not paid. Taking this view 
of the oase, we hold that the plaintiff was 
entitled to a deeree for the amount which he 
elaimed. 

We ‘accordingly deeree this appeal, set 
aside the judgment and dearee of the lower 
Appellate Court and restore the deoree of the 
Mansif, 

The appellant will get his ‘sostsin this 
Oourt and in the lower Appellate Court. 


Appeal decreed, 


Vel. LXII] 
AEHAURI PREM NARAIN €, KULDIP SINGH, 
PATNA HIGH COURT. 

. APPEAL FROM ORIGINAL Decren No, 84 or 
1918. 

June 2, 1921, 
Present :—Mr. Justice Das and 
Mr, Justiee Ross. 
AKHAURI PREM NARAIN AND отпевв 
—JDEFENDANTS—ÀPPELLANTS 
veraus 
„ KULDIP SINGH Ано cTRERS— 


PLAINTIFES — RESPONDENTS. 
Mortgage-—Subrogation—Payment of mortgage in 
performance of covenant. 


A person paying off a mortgage, not for his protec- 
Боп, but in performance of a covenanab is not 
subrogated to the rights of the mortgagee. [p. 622, 
col, 1. 

Appeal from a decision of the Subordinate 


Judge, Gaya. 


Mr. К. Sahay for Mr. Kailas Pati and 
Mr. S. Dayal, for the Appellants. 

Mr, І. N. Sinha for Mr, S, N. Roy, for the 
Respondents, 


JUDGMENT. 


Das, J.—Manzi Manga Bigha belonged to 
two brothers, Thakur Prasad Singh and 
Bishun Prasad Singh, eaoh of whom had an 
eight-annas interest in the village. Thakur 
Prasad died sometime before 1£99, leaving two 
sous Jit Singh and Gobind Singh, each of whom 
.besame entitled to four-annas interest in the 
village. Bishun Prasad is also dead and has 
left a son Baikuntha Prasad who became 
entitled, upon the death of his father, to eight- 
annas interest in the village. Baikuntha was 
sited as defendant No, 3 in the action, and is 
one of the appellants before us. 

On the 3rd of November 1902 the village 
was Bold ata sale held for non-payment of 
arrears of road eess and was purehased by 
one Madhusudan, 16 appears that, notwith- 
standing the faet that, at the date of the 
notiee, Thakar Prasad was dead and Bishun 
Prasad was an adult, notise was issued on 
Thakur Prasad for self and guardian of 
Bishun Prasad. As will afterwards appear, 
the sale was ultimately set aside on the 
ground that the notise was defestive. 

Madhusudan got possession of the village 
ор the 19th of June 1902 and sold it to Lash- 
mi Narain on the 17th of November 1903, 
Laehmi is the father of defendant No. 2 and 
brother of defendant No. 1, They are the 
remaining appellants before us, ` 
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On the 16th September 1905 Lashmi 
Narain sold eight annas out of the 16 anpas 
purchased by him to :the plaintiffs. It 
has been found by the Court below, and 
not dispnted before us, that out of the 
consideration for (he eonveyanse the plaint- 
в paid Re, 1,766 9.3 to Lashmi Narain and 
the sum of Hs. 3,245.8.0 to oertain oreditors 


: of Bishun Prasad who held mortgages over 


his eight, annas share, whieh Lashmi as the 
person in whom the equity of redemption 
vested was bound to discharge, 

In 1913 Baikuntha instituted a suit against 
ihe present plaintiffs for setting aside the 
road-cess sale and for recovery of possession 
of his eight-annas interest inthe village, The 
suit was in due вопгве deereed and he re. 
sovered possession of bis sight annas interest 
in the village on the 7th of Marsh 1914, 

On the 18th September 1916 the plaintiffs- 
respondents instituted the present astion 
against the appellants for the following 
relief::—— 

(1) Thatit may be adjudieated and dealar- 
ed by the Court that Rs. 3,263 6 9 prinsipal 
and Rs, 990 interest, total Rs. 4,453.6 annas 


. 9 pies, is a "aharge" оп sight-annas share of 


Mauza Manga Bighe, Pargana Arval, Distriot 
Gays, bearing T, No. 682—the milkiat rights 
detailed below in this plaint, and after adjudi- 
sation of the same the above amount, prinsipal 
and interest together with eosts may be award- 
ed tothe plaintiffs by the auetion sale of the 
above property; and if the sale-procesds be 
not sufficient (to pay off the amount), the 
remainder money may be realized from the 


: persona and properties of defendants Nos. 1 


and 3 (P); and the remaining amount 
Re, 1,766.9.3 prinsipal, Rs. 537 interest, total 
Rs, 2,303-9-3, may be awarded against the 
persons and properties of defendants Nos. 1 
and 2; and Rs, 170 prinsipal and Rs, 51-9.0 
interest, total Rs. 221-9 0, may be awarded (to 
the plaintiffs) against the persons and proper- 
ties of thedefertdants, But if the Court does not 
think Rs. 4,253.6-9 reaoverable by the plaintiffs 
to bea "eharge" оп the aforesaid property on 
the basis of the payment of the prior mort 
gage loan, then in that ease the plaintiffs таву 
be awarded that amount against the persons 
and properties of defendants Nos, 1 and 2. 

(2) That pendente lite and future interest 
till the day of payment may be awarded to 
the plaintiffs against the persons and proper: 
ties of the defendants, 
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(3) Thatalleostsin Courts with interest. 


may be awarded.to the plaintiffs against the 
"persons and properties of the defendants, 

The learned Subordinate Judge has given 
the plaintiffs a decree substantially as elaimed 
by them. . 

I have come to the sonolusion, much against 
my inclination, that the .plaintiffs are not 
entitled to a mortgage-deoree against Baiktn- 
tha Prasad. The plaintiffs say that they are 
entitled to be subrogated to the securities held 
by the ereditors of Baikuntha and to enforce 
those seourities against Baikuntha. Now it 
is settled law that though the purchaser of 
an equity of redemption, upon paying off prior 
mortgages, is subrogated to the rights of the 
mortgagees paid off, a person aannot olaim a 
subrogation when he simply performs hia 
own obligation: or covenant, Сап it be said, 
then, that the plaintiffs: were the purebasers 
of an equity of redemption? Now prior to the 
conveyanse in favour of the plaintiffs Laohmi 
Narain had 16.annas interest in the village. 
Hesonveyed ап undefined eight annes to the 
plaintiffs,  Bishun's mortgage affected his 
eight annas, How sanit then be suggested 
that the interest purohased by the plaintiffs was 
subject to the mortgages oreated by Bishun 
Prasad? Had. tbe morígagees enforeed the 
mortgage security against Lachmi Narain and 
the plaintiffs they воша not have claimed a 
mortgage decree against. the plaintiffs, for it 
eould not. be established that the undefined 
eight annas purohased by the plaintiffs be- 
longed to their mortgagor, Bishun Prasad, 

But it was argued on behalf of the respond: 
ents that although the plaintiffs took an un- 
defined eightannas from Lashmi Narain, still as 
Lashmi Narain had not a good title in regard 
at least to four annas out of 16 annas whieh 
he had, the eonveyance of eight annas to the 
plaintiffs must have included at least a portion 
of the eight annas whieh belonged to Bishun. 


This argument is based on tbe admitted fast. 


that on the 18th September 1905 the plaintiffs 
purehnsed four annas belonging to Jit Singh 
at а sale held in execution of a mortgage. 
decrees against Jit. It was argued that as 
four .annas prior to the 18th of Sep. 
tember 1:05 belonged to Jit Singb, Lachmi 
could not have had 16 annas in the village 
on the 16th September 1905. He could only 
have bad 12 annas, that is to say, four annas 
belonging to Gobind Singh and eight annas 
belonging to Bishun Prasad, and as he oon. 
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veyed eight annas out of that 12 annas 
to the plaintiffs, that oonveyanse must have 
been subjest to the mortgage ereated by 
Bishbun Prasad, А 

The fallacy of the whole agrument sonsists 
in the fast thatthe conveyanae by Laahmi 
to the plaintiffs is dated the 16th September 
1905, whereas the purohase of the plaintiffs of 
four. annas belonging to Jit Singh ia dated the 
18th September 1905. On the 16th September 
1505 Laobmi Narain purported to sell ‘eight 
annaa out of the 16 annas to the plaint. 
iffs. If we are to take note of asbual fasts, 
then Laehmi had no title to any portion of the 
properties purshased by him, because the road- 
cess sala was absolutely bad and gave no 
title whatever to the purchasers. The 
question whieh we are at present investigat- 
ing must depend upon the title oreatei by 


the conveyanos of the 16th -September 1205. 


That-sonveyanee confessedly gave-an undefin- 
ed eight annas out of 18 annas to the plaintiffs 
and as there is nothing to show that that eight 
annas was subject to the mortgage ereated by 
Bishun Parsad, I must hold that the purohase 
of tlie plaintiffs was not the purshase of an 
equity of redemption. The plaintiffs undoubt- 
edly paid off the prior mortgages affesting the 
share of Bishun Prasad, bat they did so out 
of the consideration money. payable by them 
to Laohmi. ‘nother words, they did not pay 
off the prior mortgages for their own pro- 
testion, but in performance of their. own 
obligation or eovenant. 

As against defendanta Nor, 1 and 2, how- 
ever, the plaintiffs are entitled to a deorea 
for the entire sum paid by them not only to 
Laohmi Narain but to the prior mortgagess. : 

I would vary the deorea passed by ‘the 
learned Sabordinate Judge and give the 
plaintiffs a deeree for Rs. 1,766-9-0 and 
Rs, ¥,245-€-0 with interest at 12 per aent, per 
annum from the 7th Maroh 1914 till the date 
of this deeree. Interest at 6 per.sent. will 
ran on the deeree from the date of the deares 
until realization. The plaintiffs’ suit against 
defendant No. 3 must be wholly dismissed, 
Defendants Nos. 1 and 2 must рау the costa 
of the suit and of thia appeal to the respond. 
ents, As between defendant No. 3 and the 
plaintiffs we make no order as to sosts, The 
eross.objeotions were noi pressed and must be 
dismissed. 

Rose, J.—1 agree. 

` Deerce varied, 


Vel. LXIL] 
JOGENDRA KISHORE ROY t. NABSIMUDDIN SARDAR, 
OALOUTTA HIGH COURT. 
APPEAL FRON APPELLATE Deorer No, 2398 
or 1919. 
Desember 16, 1920. 
Present:— Justieo Sir Syed Shamsul Huda, Кт. 
Raga JOGENDRA KISHORE ROY 
CHOWDHURY —PrAINTIFF—ÀÁPPELLANT 
tersus 
Sheikh NASIMUDDIN SARDAR хр 
ANOTHER— DEFENDANTE— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XLI, 
Tr. 22, 48—Appellate Court, powers of-—Appeal by 
plaintiff against a partial decree in his favour—No 
appeal or cross-objection by defendant— Appellate Court, 
if can dismiss whole swust— Rent suit—Appeal, second, 
competency of. 


' In a suit for the rent of a holding the firat Court 
passed a decree in favour of the plaintiff for a 
proportionate amount of the rent payable in respect . 
of the land included in the plaint, onthe ground 
that the holding covered more lands than were 
included in the plaint, There was no appeal (or 
cross-objection) by the defendant, but on an appeal 
by the plaintiff the Appellate Court held that 
having regard to the manner in which the suit had 
been framed, the plaintiff would be entitled to no 
relief and accordingly dismissed the entire suit of 
the plaintiff : 

Held, (1) that having regard tothe very wide powers 
given "to an Appellate Court under Order XLI, 
rule 88 of the Code of Civil Procedure, the decision 
“of the Appellate Court dismissing the whole of the 
plaintiffs suit, in the absence of a cross-appeal or 
cross-objection by the defendant, was not without. 
jurisdiction; [p. 624, col, 2.] 
` (2) that a second appeal did not lie, as all that the 
Appellate Court had decided was that the suit as 
framed did not lie and the plaintiff was not entitled 
to ‘recover anything from the defendants, the 
mae of the suit not exceeding Rs, 160. [p. 625, col, 
1 

Rule 88 is not controlled by rule 22 of .Order 
XLI of the Code of Civil Procedure. [p. 624, col. 2.] 

Appeal against в deeree of the  Addi- 
tional Distriot Judge, Mymensingb, dated 
the llth of August 1919, reversing that of 
-the Munsif, First Court at that place, dated 
the 26th of November 1918, 


FAOTS appear from the judgment, 


Mr. Tarak Ohandra Ohakerbutty (with 
him Mr, Ramani Mohan Ohatter,ee), for the 
Appellant.—' The plaintiff is the appellant. 
The appeal arises out of a suit forrent, The 
defendant No. 1 only appeared. The suit 
was deereed in part by the first Court. The 
Court of Appeal dismissed the suit wholly. The 
defense of defendant No. 1 was that he was in 
possession of a portion and defendant No. 2 
of the rest. Не sontended, therefore, that thera 
being a division, he was liable for rent of only 
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the portion held by him. The Court found 
that that there was no division of lands, whioh 
were more than what had astually been 
desoribed in the plaint,: The first Oourt, 
therefore, held that that the two defendants 
were liable for the whole rent. But he 
deereed the suit in part in that view aa there 
was no consent of the landlord in the division, 
On appeal the suit has been wholly dismissed, 
The Record of Rights supports my desoription 
of the holding, The first Court found, 
without any issue being rajsed on the point, 
that all the lands in the holding were not 
included in the plaint., The defendants did 
not object to the dearee in part. But in 
spite of that the District Judge has dis. 
missed my suit, submit, at best he could 
dismiss my appeal. 

Mr. Annola Oharan Kinkar, for the 
Respondents,—No appeal lies under seation 
153 of the Bengal Tenaney Act, as no question 
of the amount of rent payable has been desided. 
The Judge has thrown out the appeal on the 
ground that the suit is not maintainable, 
It is not saffisient thatthe question has been 
raised and desided by the first Oourt. Then 
as to the sonnested Rule І submit no question 
of jurisdiction is involved. The Appellate 
Court had jurisdiction to deside the sase 
under Order XLI, rule 33 of the Civil Prose- 
dure Code. It isa new rule based upon the 
Rules of the English Supreme -Oourt, Order 
LVIII, rule 4, Refers to Aétorney-General 
v. Simpson (1), Debendra’ Narayan Singh 
v. Narendra Narayan Singh (<). I submit, 
therefore, that the appeal should be dismissed 
and the Rule discharged. 

Mr. Tarak Ohandra Ohakerbutty in reply. 
—.À seoond appeal does lie, aa there is a 
question cf the amount of rent payable. 
Refers to Aubhoy Ohurn Мат v Shosht Bhusan 
Bose (3). Even if it be held otherwise, this 
Court ean interfere on my application 
under section 115, Civil Prosedure Code, as 
there is the question of jurisdiotion, vis., that 
the defendant not haying objested to the 
deorce, the Court had no jurisdiction to set 
it aside, Order XLI, rule 33,is a general 


` provision of law and must be read with the 


(1) (1901) 2 Ch. 67}; 70 L.J. Ch. 828; 86 L. T, 

325; 17 T. L. Т. 768 
(2) 64 Ind, Cas. 636; 30 0. L, J. 417; 24 0. W. М. 

110, 

(8) 16°C, 155; 8 Ind. Deo. (м, s.) 104, 
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provisions of Order XLI, rule 22, Civil Pro- 
cedure Code. 

JUDGMENT.—This appeal arises out of 
a suit for rent. The plaintiff is the appel- 
lant before this Court. The plaintiff's suit 
was brought against two defendanta, olaim- 
ing a certain sum jointly from both as 
rent of the holding described in the plaint. 
Ths defense was that the јата sovered 
more land than was inoluded in the 
plaint and that there was a division of 
rent with the oonsent of the plaintiff be- 
tween the two tenants, whereby the de- 
fendant No. 1 paid separately the rent for 
the land in his possession and defendant 
No, 2in the same way paid rent separately 
-for the land in his possession. i 

The first Court oame to the 
that the division of the holding between 
the two defendants with the consent of 
the landlord had not been proved, The 
-Oourt was also of opinion that the holding 
eovered more lands than were inoluded in 
the plaint. In the result the first Court 
passed a deoree in favour of the plaintiff 
. against defendants Nos, 1 and 2 for a propor- 
tionate amount of the rent payable in res. 
pest of the land inoluded іп the plaint. 
There was'no appeal by the defendants, 
but there was an appeal by the plaintiff 
who asked for a deoree for the whole 
amount of rent, his allegation being that 
all the lands of'the holding were included 
-in the plaint. The Court below, however, 
eame to the sonslusion in coneurrenoe with 
-the first Court that the lands desaribed ' in 
the plaint only formed a part of the entire 
holding. That Court also held that tbe 
story of the division of the tenaney bet- 
ween defendanta Nos. 1 and 2 had not 
Љвәп established.. Upon this view of the 
ense the lower Appellate Court held that 
having regard to the manner in whioh 
the suit had been framed, the plaintiff was 
entitled to no relief and assordingly dis- 
‘missed the entire suit of the plaintiff, 

In appeal to this Court it is sontended.by the 
learned Vakil for the appellant thatin the 
absence of в cross-appeal or oross-objestion 
the Court below had no jurisdiction to 
dismiss the whole of the plaintiff's suit, 
and that the utmost that the Appellate 
Court was sompetent to do was to dismiss 
the appeal and leave the desree of the 
first Court -as it was. The learned Vakil 
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for the respondente, however, contends that 
under Order XLI, rule 33, the Appellate 
Oour& under the new Code has very wide 
powers and is not limited to the passing 
of a desrea within the ssope of the appeal 
or appeals preferred before it. There san 
be no doubt that the wording of rule 33 
is vary general and in this respeot gives very 
wide powers to the Court of Appeal, But 
the Isarned Vakil for the appellant, how: 
ever, urges in reply that rule 33 is son- 
trolled by rnle 22and that the wide powers 
given by rule 33 can only be өхегоівей 
in oase the whole matter is brought .into 
aontroversy before the Appellate Court by 
a вговв appeal or a oross-objection filed 
under rule 22. I am not satisfied that 
this is a corresb view of the seope of rule 
33, and in this view of the case I am 
supported by a desision of this Court re- 
ported as Debendra Narayan Singh v. Narendra 
Narayan Singh (9). An attempt has been 
made by the learned Vakil for the appellant 
to distinguish that ease from the present 
сазе. І am not satisfied that there is any 
tueh distinotion, 

Oertain other points were urged bafore 
me, but in, seaond appeal those questions 
do not arise and I do not deal with them. 
I, therefore, hold that the desision of the 
Court below is right and not withont 
jarisdietiou. 

Í also hold that the respondents’ aon- 
tention that in this ease no appeal lies, is 
oorrest ‘and must prevail. In support of the 
contention that an appeal lies, a case reported 
as Aubhoy Ohurn Maji у. Shoshit Bhusan Bose 
(3) was oited by the learned Vakil for the 
appellant, It seems to me that that ease is 
distinguishable from the present ease. In 
that саве there was a suit for rent and the 
defence was that the tenancy had been 
split up and that only a portion of the 
whole rent of the entire holding was pay: 
able by the defendant. The first ‘Oourt 
gave effest to the defense and held that the 
plaintiff was only entitled to recover a 
part of ‘the rent payable for the whole 
holding from the defendant and not the 
whole rent of the holding, On appaal the 
Appellate Court held that no ‘division’ of 
the tenanoy had been proved and passed 
a deores for the entire rent, That waa 
a desision by whish the question of the 
annual rent payable by -the defendant 
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to the plaintiff landlord was desided. 
But in this ease there has bsen no such 
desision, All that the Appellate Court 
has desided is that the suit as framed 
does not lie and that the plaintiff in the 
suit is not entitled to recover anything 
from the defendant. It has not desided 
what the annual rent payable by the 
defendant is, and 16 is still open to the 
plaintiff in a properly framed suit to elaim 
the whole rent in respeot of tbe entire 
land of thetenaney from these very defend. 
dants, On these grounds I dismiss the 
appeal with costs, 

Having found that no appeal lias in this 
ease, that the deeree passed by the Oourt 
below was sorreat and not witbont juris- 
dietion, the Rule ie discharged but without 
sosta, 

_ Rule discharged, 


MADRAS HIGH COURT, 
Sxcoxp Civin Аррє аг No. 573 or 1920, 
January 5, 1921. 
Present:—Mr, Justioe Sadasiva Aiyar and 
Mr, Justice Coutts Trotter, 

T.S. VENKATARAMA AITYAR— 
PLAINTIFF— APPELLANT 

. versus 
V. OHANDRASEKARA AIYAR anp 
ANOTRER—DEFENDANTa Nos, 1 AND 4 
— RESPONDENTS. 

Inam lands, uwnenfranchised—Nature of grant— 
Future service not condition of grant—Lands, whether 
capable of alienation — Execution — Auction-sale, validity 
0}, 

ОВОИ РОЯ inam lands, granted, for not per- 
formance of future services, either public or private, 
but as » pure matter of favour for the maintenance 
of the donee and his heirs, are capable of alienation, 
as such an alienation is neither prohibited by law nor 
opposed to public policy. The attachment and sale 
of such lands, therefore, in exeontion of a decree 
against the donee is not invalid, [p. 627, cols 1 & 2.] 

Appeal against a desree of the Onart of the 
Temporary Subordinate Judge, Tanjore, in 
Appeal Suit No. 57 of 1919, preferred against 
‘the deoree of the Ccurt of the Distriot Munsif, 
Trivadi, in Original Sait No. 446 of 1917, 

FAOTS appear from the judgment. 

Mr. О. V. Anantha Kristina diyar, tor the Ap- 
pellant.—Tho attaehmontand nale of tho unen- 


40 . 


franehised ¿nam is illegal and is opposed ёо 
publis poliey, The original grant murt be 
construed as having forbidden alienation, See 
Gunn:iyan v. Kamakch: Ayyar (1). No doubt 
the decision in Second Appeal No. 1397 of 
1918 is against me, but the matter was not 
properly sonsidered in that oase. 

Then the prohibition із expressly atated in 
Standing Order 52, paragraph J, slause 5 (3) 
of the Standing Orders of the Board of 
Revenue. 

See also Sundaramurtht, Mudali v. Vallina- 
уз Ammal (9). 

Mr. О. А Seshagirt Sastri (with him Mr. 
Ganapathi Sundaram), for Respondent No. 1.—~ 
A distinotion must be drawn between inams 
granted for future servises and znams granted 
purely for favour. In the latter slass of 


* oases the alienation of the inam із not for- 


bidden as being against publie poliey. Tho 
oases referred to were under the earlier Regu. 
lations or the Pensions Aot and are not appli- 
sable to the present ease. In Sundaramurthi 
Mudali v, Vallinayal Amma? (2) the grant 
was only for three generations and was not 
hereditary, as in this ease. Seo Seeond 
Appeal No. 1397 of 1918, where the aliena- 
tion was held to be not unlawful. í 

Standing Order 52, referred to, does not 
deslare an absolute prohibition, Olanse 7 
allows the alienee to have the inam enfranchis- 
ed or aonvertel into froe-hold on certain 
conditions, 

JUDGMENT,.— The pleintiff is the appel. 
Jant. This sesond appeal relates only to 
plaint items Nos. 1, 2,6, 7 and 8. He brought 
the suit, among other reliefs, fora declaration 
that the attashment and sale of the items 
of the plaint lands in exesntion of the 
money.deeree against his father, the fourth 
defendant, are invalid as the lands are 
unenfranobised inam lands, and as their 
attachment and sale are, therefore, prohibited 
by law. Both the lower Oouris deaided 
against the plaintiff's sontention, 

The only question argued before us is 
whether unenfranshised inam lands, which had 
been granted, not for the performanoee of 
future services, either publie or private, but as 
а pure matter of favour for the maintenance 
of the donee and his heire, are ineapable of 
alienation and whether sush alienation is 
prohibited by law, or whether suah alienation 


(1) 26 M. 339. 
(2) 1 M. Н. C. В. 465, 


626 


eaunot be allowed as being against publie 
policy, In Sundaramurtt Mudali v. Vallina- 
yaki Ammal (2) it was held that eaoh holder 
of a shroiríam inam, whieh had been granted 
for only three lives (namely, one Thanapa 
Mudali, his “son, if any, and the son's son 
if ару), could not be alienated by Will by 
the adopted son of the firat grantee (Thanapa 
Madali) who died without iasue. The grant 
there seems not to have been of the 
land itself but only of the land revenue. 
Sootland, С. J. (with whom Frere, 7., aon. 
eurred), citing the authorities on the subjeat 
„whioh were then few and after sonsidering 
the Regulations Nos. 1V of 1831, ХХХІ 
of 1886, and XXIII of 1888, held that 
shrotriams are in the nature of 
estates tail in strict settlement and that 
alienation to a stranger by Will was, there- 
fore, invalid. There are, however, these 
two material distinctions between the faota 
of that esse and the faots of the present 
ease: (1) the grant in that вазе was atristly 
eonfined to three generations, whereas in the 
present case it was a hereditary grant to 
sontinue from generation tc gencratiopn,(2) the 
grant there was of land revenue to whieh 
Madras Regulation No. IV of 1831 direatly 
applied, whereas the present was of the land 
itself. The oase is, therefore, not governed by 
the three Regulations mentioned in that ease 
or by the Pensions Ast of 1871 whish super- 
goded thore Regulations. (I do not lay stress 
onthe fast that the grant there was ealled 
shrotriam grant, whereas the grant in the 
present onse is oaled bhaliavrith? grant, as 
there is no distinetion in prineiple between 
the two kinds of grants). In Vissappa v 
Hamojog? (8) Holloway and Innes, JJ., ori- 
tioize the decision in Sundaramurti Mudak v. 
Vellinagakt Ammal (2) and point out the dis. 
tinstion between the publio service fname 
governed by Regulation No. IV of 1881, whioh 
are made statutorily inalienable by sestion 
2 of that Regulation, and mere personal now s, 
some classes of which alone fell under Regula. 
tion No. | V of 1881. 1t was deaided in the eate 
of Vissappa v. Ramajogi (8) that the Inam 
Commissioner'seertifioationand deelration that 
the inam was inalienable, was of*no value and 
unless there is a statutory prohibition, eon» 
tracts of alienation would be valid. There, 
the tnam geems to have consieted of tke lands 


(8) 2M, E C. R. 841. 
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themselves and not the land revenue and the 
learned Judges distinguish Sundaramurit 
Mudali v. Vallinayaki Ammal (2) on that 
ground also. In Gunnatyan v. Ramakchi 
Ayyar (1), the following observations of 
Bashyam Iyengar, J., osour at page 34°: 
" Assording to the theory of common law of 
the land applicable to hereditary granta of 
grants of publio revenue as imam in favour of 
individuals and to the interpretation of sush 


‘Orown grants, succession, in suoh oases, is, or 


at any rate, їз supposed to be, limited to the 
undivided brothers and to the direst lineal 
heirs, insluding a daughter's son, of the 
last incumbent, as also his widow and failing 
them, to the direst lineal heirs of the original 
grantee. And under that law, it is, or tt is 
supposed to be, competent for Government 
to refuse personal tnams, when the rever- 
sion falla in, or, in the language of the 
Revenue Department, when the inam lapses 
either by expiration of the lives for 
whieh the ‘nam was granted or by reason of 
the extinstion of direst lineal heirs of the 
body of the original grantee or of a for- 
feiture incurred by alienation to a stranger.” 

In that partioular case, the land in ques. 
tion was a servise inam land whioh had been 
enfranshised, The observations above quoted 
do not themselyes support the eontention 
thatthe lands granted ва personal inam are not 
attachable or alienable, as the observations deal 
with grants’ of land revenue and not of lands 
themselves as inam. In Subraya Mudali v. 
Veloyuda Chetty (4) it was held that exeept 
those olasses of pensions which fall under 
seotion 11 of the Pensions Act, other olasses of 
Penaions are attachable and saleable. In 
Bhimaàra a Varadayya v. Manchu Konda Мат: 
malwaru (5), Munro and Abdur Rahim, JJ. 
held similarly that it is only those pensions 
and grants whioh fall under gestion “11 
that are inalienable. Rama Rao v. Kottipi 
Thimma Reddi (6) merely followed Bhima. 
raja Varadayya v. Manchu Konda Nammalwary 
(>) and Subharaya Mudali v. Valayuda Chetty 
(4). In Sesord Appeal No. 1897 of 1918, 
Bakewell, J, and myself referring to un: 
enfranohiseed inam lands observed as follows: — 
“We have not been referred to any authority, 
except a Standing Order of the Revenue 


(4) 80 М, 18; 2 М, L. T, 33. ; 
(b) 4 Ind. Саз. 1057; 20 M. L.J. 88; 6 M. L. T, 


182, 
(U) C4 Ind. Cas 381; 11 L W. 998, 
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Board, which states that on sush alienation 
full assessment aan be imposed, for the pro- 
position that an alienation by such an ¢nam. 
dar is deslared or made legally void and we 
are not prepared to assent to such a pro- 
position in the absenoe of definite authority 
to that Йөз,” 

Mr, Ananthakrishna Aiyar for the appel- 
lant admitted that the Pensions Aet and the 
Regulations of the thirties had no арріва- 
tion'and he did not deny that tha deoision in 
Seaond Appeal No. 1397 of 1918 was a direat 
authority against him. I think that Vissappa 
v. Ramajogi (8) is also a direst authority 
against him. He, however, argued that the 
question was not fully argued or considered in 
Seeond Appeal No. )397 of 1918, that he did 
not depend on the Regulations, that: ho relied, 
upon the nature of the original grant 
itself, which must be deemed to have for- 
bidden any alienation of the land’ granted, 
and that his argument that the original 
graüt should be deemed to: have prohibit- 
ed alienation is eorroborated by the observa- 
tions of Bashyam Iyengar, J., in Gunnatyan 
v. Kamakchi Ayyar (1) and alao by the Stand» 
ing Order of the Board of Revenue, Volume 
II, page 205. I have already. referred to 
Guriraiyan v, Kamakeht Ayyar (1), Standing 
Order LII, paragraph 1, slanse (5), sub-alause 
(3),ваув: “Alienation of theinamis prohibited,” 
But it proceeds to say in alause (7) that an 
alienee by gift, purahase or otherwise, though 
his title may be legally defeetive and the 
inam may be liable to resumption in sonse- 
quense, will be allowed the benefits of rule 
5, namely, to have the nam eníranehised or 
converted into a fraehold on payment of an 
annual quit-rent without the option of refusal. 
Thus the prohibition of alienation mentioned 
in the Standing Order was merely intended to 
indieate that the Government had the right of 
resumption in eonsequence of the prohibited 
alienation, thongh it would not exersise that 
right if the alienees agreed to enfranohise- 
ment and to pay the ordinary ог to pay а 
quit rent without the cption of refusal, Тһе 
so-called prohibition is, therefore, not based 
on &ny ground of publie poliey, exeept the 
proteetion of the rights of the Government, 
and so long as sueh proteetion is oarried 
out, there is no reason to consider the 
prohibition an absolute prohibition, even if it 
has the foree of law (which is vary doubtful), 
I think, thoreforo, that the view of the lower 
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Courts that alienation being insidental ta 
ownership of property and no restriction of 
this general power of ownership in the oss 
of inam lands having bean clearly indieatad 
by Statute or by any rules having the forse 
of Statute, exeapt so far as it is neceseary to 
preserve the rights of Governmont, it is not 
певөззату to conatrue the Standing Order аз 
more than indicating the natura of tus 
tenure of the land; namely, that itis subjeat 
toresumption by Goverament on alienation 
and not to indicate that alienation is absolate- 
ly prohibited as unlawful, 

In the result, I would dismisa the sasond 
appeal with eosta. 

Oouris Твотгев, J.—l am of the same 
opinion for the same reasons. 

М, @, Pe 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL F204 Oateinat Dacsen No. 145 
cr 1917. 

May 17, 1920, 

Present: —M.r, Justise Richardson and 
`ЈазНог Sir Syed Shamsul Hada, Kr, 
MATHURA DEBYA, winow or RAMDIN 
HAZARI, AND OTHERS — ÁP2ELLDANTS 

versus ` 
ВЕЈОҮ SINGH HAZARI PLANTIER ~ 
RESPONDENT. 
Hindu Law--Adoption—Declaratory decree—Discrea 


tion—Party to compromise decree—Hstoppel—Con. 
struction of compromise, 


It is in the discretion of a Oourt to make or 
refuse to make a declaratory decree, andit is not а 
matter of course to grant в declaration as to the 
validity of an addption atthe instance of а remote 
reversioner, when there is а nearer reversioner 
entitled to sue. [p 629, col 2.] 

Rant Anand Kunwar v. Oourt of Wards, 8 I. A. 
14; 8 O. L. В. 881; 6 O. 764; 4 Sar. P, О. J, 195; 4 Shome 
L. R.78 5 Ind Jur. 16'; Rafique and Jackson's P. О, 
No. 63; 8 Ind. Des, (N. 8.) 495, followed, 

Where & parby enters into & compromise, he may 
be taken to have precluded himself from contesting 
the binding character of the compromise and the 
decree founded thereon, but he is not precluded from 
raising а question which turns on the construction 
of the agreement then arrived at. [p. 629, col. 2.] 
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Appeal againat а deoree of the Additional 
Subordinate Judge, Chittagong, dated the 
22nd of March 1917. 


Sir Rashbehari Ghosh (with him Mesars. 
Оһстш Ohandra Sen, Poresh ‘Ohandra Sen and 
Probhat Ohander Dutt), for the Appellants,— 
The fasts are shortly these. One Ramdin 
Hazari died, leaving considerable properties 
at Ohittagong in Hastern Bengal. He was 
a native of the Distrist of Banda, After his 
death, his widow Mathuria, the- appellant 
No. lin this appesi and the defendant No, 1 
in the original suit, entered into possession 
of the Chittagong properties, representing 
herself ав а childless widow and heir of 
Ramdin, who was alleged to be sole owner 
of the Chittagong properties. Ramdin had 
a brother named Sheodayal, defendant No. 
2 in the original suit, who lived in his native 
District at Banda and managed the family 
properties there. Sheodayal on his own 
behalf and as also as guardian of Bejoy 
Singh Hazari, the respondent No. lin this 
appeal and the plaintiff in the original suit, 
bronght а suit in the Court of the Subordi- 
nate Judge, first Oourt at Ohittagong, 
alleging that the properties cf Ramdin at 
Chittagong were the ancestral properties 
of himself and Ramdin, that the family was 
governed by the Mitakshara Law assording to 
tbe Benares Sehool and that he and Bejoy, 
whom he represented to be his son, were 
entitled to these properties in their own right 
and to the other half as heirs and survivors, 
they and Ramdin hnving been members of 
в joint Hindu family, and prayed for posses- 
sion on deolaration of their title to the 
entire properties left by Ramdin at Ohitta- 
gong. This suit, being Suit No. 223 of 1905, 
was ultimately sompromised in 1910 and 
a compromise deoree was passed, by whish 
Mathuria was deolared to be entitled to half 
share of the properties for her life whioh 
she got by partition, the other half haying 
been ‘allotted and given by partition to 
Sheodayal and Bejoy. In the compromise 
petition and the desree there was a elaure to 
the effeot that Mathuria would be entitled 
to adopt а son to Ramdin who would inherit 
the half share allotted to her. On the lst 
May 1913 Matburia formally adopted Raj- 
naraip, tbe appellant No. 2 in the present 
appeal and the defendant No, 6 in the original 
suit, Bejoy Singh thereupon brought this 
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suit, being Suit No. 36 of 1910, in whieh 
he alleged that he was himself an 
adopted son of Ramdin, having been adopted 
by Бат din himself shortly before his death, 
and that Mathuria had no right or authority 
or permission from Kamdin to adopt and that 
the compromise déoree mentioned above was 
brought about by fraud and in suppression of 
the faet that he was an adopted son of 
Ramdin and that the said decree was not, 
therefore, binding on him, Не prayed in 
this suit for possession of the half share 
belonging to Ramdin which was in posses- 
sion of his widow Mathuria and Rajnarain, 
who was alleged to have been adopted by 
her, on deelaration of his title and also for a 
declaration that he was himself an adopted 
son of Ramdin and the defendant No, 6, 
Rajnaraiv, was ооб an adopted son nor was 
ever legally adopted by Mathuria. The 
learned Subordinate Judge held that the 
plaintiff Bejoy Singh was not adopted by 
Ramdin and that the aompromise deeree waa 
binding on him and, therefore, dismissed the 
suit so far as possession of Hamdin's half 
share was sonserned. But he also found that 
Ramdin gave no permission to his widow to 
adopt any son to him and aceordingly made 
a deslaration that the defendant No. 6, Raj- 
naraip, was not a legally adopted son of 
Ramdin Hazari. There were two appeals, 
one being filed by the plaintiff Bejoy and 
the other by Mathuria on her own behalf as 
also on behalf of defendant No, 6, Rajanarain, 
as his guardian, The former appeal was 
dismissed by this Court, eonfirming the 
deoree cf the Subordinate Judge so far as 
the right of the plaintiff to the half share 
of Ramdin and the fact of his having been 
adopted by Ramdin were soneerned. The 
present appeal ів against the deslaration 
made by the Subordinate Judge that Raj- 
narain, defendant No. 6, was not a legally 
adopted воп of Ramdin as he gave no per- 
mission to his widow Mathuria to adopt a 
son to him, 

Now, my contention in this appeal is that 
the compromise desree having beau found 
to be binding on the plaintiff Bojoy, the 
plaintiff is presluded by the seooud olause in 
the compromise decree in the previous suit, 
by whioh the validity of the adoption made 
by Mathuria was resognised, The plaintiff 
esnnot now turn round and go bask upon the 
terms whioh were asttled, and settled legally, 
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in the eourse of that suit. I submit the plaint- 
iff, being a remote reversioner, ia not entitled 
to the deslaration claimed by him, Refera to 
‘Srish Ohandra Roy v. Bavomal: Roy (1). 

Mr, Dwarkanath  Ohakarburiy (with him 
Messrs, Ohandra Sekhar Sen, Mukunda Behari 
Mullik and Narendra Ohandra Das), for the 
Respondent —The clauss as to adoption 
in the aompromise petition does not and ean- 
not in law authorise a Hindu widow to 
adopt to her husband. It eaunot ba taken 
to ba an authority as contemplat:d by the 
Hindu Law. Adoption referred to therein 
must be legal adoption acsording to the 
Shastras, wbish. require express permission 
from the husband - before the widow ean 
adopt. As to plaintiff’s right for deolaration, 
though & remote reversioner, he has suffiaient 
present interest on the basis of whish the 
plaintiff is entitled to a daelaration. 

Sir Rash Behary Ghosh was heard in reply. 

JUDGMENT.—We have already dealb 
with Appeal No, 151 of 1917 and the fasts 
are stated in our judgment in that appeal. 
It was at the request of the parties that 
we postponed the hearing of the present 
appeal, in whiah the appellants are the 
defendant No. 1 in the anit, Mathuriya 
‘Debi, the widow of Ramdin Hazari, 
asd her nephew, the minor defendant 
No. 6, whom she has adopted as a son to 
Ramdin and who is repressnted by har, 
The respondent is the plaintiffin the sui, 
Bajoy Singh Hazari, thea son of Sheodayal. 
The appeal is from that part of the deeree 
of the Court below which deoslares that the 
adoption of the defendant No. 6 by the 
defendant No. 1 is invalid, 

After this appeal was heard, a Ralo was 
igsued at the instanea of the appellants oalling 
upon Sheodayal to show aause why he should 
not b» made a party respondsnt, Having 
heard the Rale, we are of opinion that it 
ought to be dissharged as Sheodayal was 
not a plaintiff in the Court balow but а 
defendant. n 

The onse stands thus. The plaintiff in 
the suit, Bajoy, elaimad to ba himself the 
adopted son of Ramdin. Under the sonsent 
desree of 1910, the widow, Mathariya, had 
taken possession of half the estate left by 


© (1) 81L A. 103 nb p. 107; 31 0. 554; S О, W.N. 
591: 6 Bom. LR. 515 14 M. LS. 187; 2 A. L, 7, 3; 
8 Sar. P, O, J. 677 (P. 0.) 
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Ramdin and had purported to adopt the de. 
fendant No.6, That deoree was founded on 
a compromise between Mathuriya on the one 
side and Sheodayal, asting on his own behalf 
and on his son's behalf, on the other, Bejoy 
pleaded that the aonsent desree was not bind- 
ing on him and that the adoption of tha 
defendant No. 6 was invalid, but the ques- 
stions so raised were ancillary to the main 
purpose of his suit, whioh was to obtain ров» 
Session of the moieby of the estate in the 
possession of Mathuriya, In theother appeal 
we have upheld the sonclusions of the Court 
below that Bejoy’s own adoption is not 
established and that the sonsent deeree is 
binding on him. 

That being so, it seams to us that it is 
unnsessary to arrive at any finding on the 
question of the validity of the adoption 
of the defendant No. 6, Bejoy's suit 
has already failed, Apart from any rights 
whioh the defendant No, 6 may have, 
Mathuriya is in possession as à Hindu widow. 
The next reversioner is, not Bajoy, but 
Sheodayal. Sheodayal may have prealuded 
himself from contesting the binding sharacter 
of the compromise of 1910 and the dearee 
founded thereon, but he is not preeluded from 
raising а question whieh turns on the oon- 
struction of the agreement then arrived at. 
lt ig in the diseretion of the Court to make 
or refuse to make a deslaratory deores and 
the desision of the Privy Counoil in Rant 
Anand Kunwar v. Oourt of Wards (2) shows 
that it ia not а matter of aourse to grant a 
deslaration ag to the validity of an adoption 
at the іпаіапве of а remote reversioner when 
there ia a nearer reversioner entitled to sue. 

In point of ssremonial observansa there is 
no dispute that on the Ist May 1913, 
Mathuriya formally adopted the minor appel- 
lavt as her late husband's son. А deed of 
adoption, or dattaka patra, was drawn up, 
whieh was signed by а number of respestable 
witnesses. The learned Subordinate Judge 
hes found that Ramdin gave his wife no 
permisaion to adopt. The evidenes on that 
queation of faob ів sonflisting, but if we had 
to weigh the evidenos, we should undonbtedly 
agree with the Subordinate Judge. Ramdin 
was taken suddenly ill abont 11 P. м, and 


(2) 8 X. А. 14; 80. L, В. 381; 6 C, 764: 4 Sar. P. 
C. J. 195; 4 Shome L. В. 78; 5 Ind, Jur. 161; Rafique 
and Jackson's P, С. J. No, 63; 3 Ind, Dec, (м. s.) 498 
(P, C.) 
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` besame uneonseious, Whether or not he 
© recovered consciousness at all or the power of 
'gpeeeh, he died at 9 or 9-30 А. м, on the 
‘following day, the 5th November 1906, He 
‘was not more than 35 years old, The 
‘permission is said to haye been oral. 
*Mathuriya bas on different ossasions dif. 
‘ferently stated the time at whish it was 
-given. The time selected at the trial waa 
‘shortly before dawn on the Sth. It may 
‘bea a comparatively simple thing for an or. 
:thodox Hindu to tel] his wife that she may 
‘adopt a son, but it is more than doubtful 
‘whether Ramdin was capable of doing even 
‘that simple thing at the time suggested. 
The evidence of the two medical men 
'(Bepin Chandra Оп, who prastiaes hom œo- 
‘patby in addition to other duties, and Beni 
"Mohan Das, а medieal prastitioner) indisates 
‘that there was no such eapaeity on his 
‘part, and that conclusion reseives strong 
support from Narendra Nath Sen the Pleader, 
‘whose testimony must ваггу great weight. 
"We attach little importanse to the testimony 
vof the members and dependants of the family, 
“or to sueh witnesses as Jogendra Nath Sen 
‘and the two Ohakravarttis. The two Pleaders 
(Prosonna Kumar and Chitta Ranjan Das) 
‘aalled by the appellants are also important 
witnesses, As to the probabilities, the argu- 
ment that it was against Mathuriya'a tem- 
poral interest to adopt a son, is weakened 
by the fact that she adopted her own 
nephew and was thereby dcing a good turn 
to her own relatives, On tha other hand, in 
-theo eiraumstanees any permission to adopt 
given by Ramdin would probably have been 
& permission to adopt Bejoy. 

As regards permission to adopt, therefore, 
we should, as we have said, have agreed 
with the Subordinate Judge that there was 
no permission, But the oontroversy does 
not rest there. There is the further ques. 
tion whether Sheodayal and Bajoy are pre- 
eluded, by the terms of elause 2 of the 
compromise of 1910, from disputing the 
validity of the adoption. In that oonnesticn 
referenee was made during the sourse of the 
argument to the ease of Srish Chandra Ray v. 
Banomali Roy (1). But for reasons already 
indioated, we propose to express no opinion 
on this question of law or on tha application 
of ‘the desision eited to the faats of the 
present case. 

The result is that we set aside the deolara. 
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tion made by the Subordinate Judge that 
the adoption is invalid and leave the question . 
enticely open. There will be no order as to 
the sosts of this appeal. The Rule above 
referred to is discharged also withont sosts. 
Appeal allowed; 
Rule discharged, 
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MADRAS HIGH COURT, 
Seconn Оту, Arreau-No. 518 or 1920, 
Oatober 29, 1920. 

Present :—Mr. Justiee Napier and 
Mr. Justios Krishnan. 
ARUMUGAM PILLAI AND OTRERS— 
Darexpants Nos, 2 to 4— APPELLANTS 
versus 
PANDIGAM AMBALAM awp ANOTHER 
— PLAINTIFF AND DzrgNDANT No, 1— 

RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 44— 
Guardian, sale by—Suit by ward to recover property 
— Transaction, whether void or voidable—Limitation— 
Sale-deed, parties having mo title joining in, effect 
of Halse recitals of vendor's title, effect of. 


When а guardian acting in his oapaoity of 

ardian sells or otherwise transfers the property 
of his ward, the transaction is not void but only 
voidable, anda suit by the ward to recover that 
property subsequently, for he must get the 
guardian's transfer set aside, must be brought 
within the period of limitation prescribed by Article 
44 of Schedule I to the Limitation Aot. (p. 631, 
col, 2.] 

A deed of sale does not become ineffective 
against any of the executants, because others who 
are subsequently shown to have had no title have 
joined in executing it. [p. £81, cola. 1 & 2] 

An erroneous or false recital of the vendor's title 
in asale-deed cannot be relied on as not passing 
hia real title to the property sold. [p. 682, col. 2.] 

Seaond appeal against a decree of the 
Court of tha Subordinate Judge, Madura, 
in Appeal Suit No. 62 of 1919, preferred 
against a desrea of the Court of the 
Distriet Mansif, Tirumangalam, in Original 
Suit No, 601 of 1917. 


FAOTS appear from the judgment. | 
Mr, Т, Rangachartar, for the Appellants, 
The suit is barred under section 44 of tha 
Limitation Aot, A transfer of a minora 
property by the guardian is nob ipso facto 
yoid, butis only voidable, The ward must 
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first set aside the tranafer within three years 
of his attainment of majority. If that bas 
nof been done within the statutory period, 
a subseqient suit to reeover the property 
does not lie. The Subordinate Judge воп. 
fused the real point in issue by referring to 
eases under Artiole 91. Ranga Reddi v. 
Narayana Reddi (1), Madugula Latchiah v. 
Pally Mukkalinga (2), Kandasami Natcken 
v. Irusappa Natcken (8), Stvaraderelu Pillay v. 
Ponnammal (4) and Munugarra Satyalakshmt 
Narayana v, Munugarra Jagannadham (5). 

' Mr. О. S, Увпхаіссћатѓат, for the Respond- 
ents,—The Artiele applieable is 144. The 
ward ean recover the property within 12 
years of the transfer, Where a father 
executes a anle-deed as guardian of his minor 
sor,-Artisle 44 will not apply. Kathaperu.- 
mal Thevan v. Ramalinga Thevan (6), Ganesa 
Atyor v, Amirihasamt Odayar (7), and Ammani 
Ammal v. Ramaswami Naidu (8). 

: The sale-deed was exeauted by the minor’s 
father and unele and by the minor’s father 
as guardian of the plaintiff, The resitals 
in the deed show that what the exeautants 
purported to sell was joint property and the 
joint family right was sonveyed. The minor's 
title was that of an independent owner and 
his title was unaffesited. Therais no bar to 
his recovering the property from the party 
in wrongful possession, 

. JUDGMENT. 

Keisuaan, J.—' The main question argued 
in this sesond appeal is whether Article 
44 of the Limitation Aet applies to it or 
not, The plaint property originally belonged 
to the let defendant Нә executed в sale 
deed fcr it to hia wife Irnlayi, and the pro- 
periy then besame hers. The plaintiff is 
her only son by the Ist defendant. She 
died some time ago and the lower Courts 
have held, and it ia not disputed before us, 
that ор ber death the property passed to the 
plaintiff and he beenme solely entitled to it. 
: (1) 28 M. 423, 

(2) 80 M. 393; 2 M. L. T. 851; 17 M L. J. 220. 
ix 40 Ind, Cas. 664; 41 M. 102; 383 M. L. J, 
"44) 15 Ind. Ona, 265; 22 М, L. J. 404; 11 M, L. T. 
198; (1912) M. W. N. 383, 

15) 42 Ind. Cas. 980; 34 M. L. J. 229, 6 L. W, 
765; (1917) M. W. XN. 854; 22 M, L. T. 498, 

(6) 27 Ind. Cas. 695; 17 M. L. Т. 138. 

105) 44 Ind, Ons. 605; 23 M. L. T. 245; (1918) M. 
W. N, 892. 

*(8) 51 Ind, Cas, 57; 10 L, W. 77; 87 M. L. J, 118; 
(19 9, M. W, N. 866. 
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In 1909 when the plaintiff was still a minor, 
his father, the lat defendant, and his father’s 
brother, ons Palaniyandi now deceased, 
executed a sale deed, Exhibit I, to the 2nd 
defendant benami for the 4th defendant 
for the plaint property, In that deed the 
plaintiff is named as one of the vendors, the 
let defendant exeouting it on his behalf as 
his father and guardian; this is so expressly 
resited in the deed. The plea of limitation 
has reference to this deed, it being sontended 
that the plaintiff eannot resover the property 
until the transfer by it is ast aside and that as 
more than 3 years have elapsed sinse be has 
become & major, he is barred from doing sa 
under Artiole 44, The lower Appellate Court 
has held, differing from the Distriat Munsif, 
that this Artiola does not apply and that 
Article 144 applies. That Court seems, 
however, to have been somewhat misled by 
confusing the question with one of eansella- 
tion of а dosument which is dealt with under 
Article 91. There is no question of san- 
selling a dosument under Artisle 44, whieh 
speaks only of setting aside the transfer, 
though the result of setting aside а trans- 
fer may generally be to invalidate the deed 
of transfer where one exists. The easss under 
Artisle Yl referred to by the Sub-Judge are, 
therefore, notin point. When a guardian 
acting in his capacity of guardian sells or 
otherwise transfers the property of his ward, 
there oan be no question that Artiole 44 will 
apply to the suit by the ward to recover that 
property subsequently, for he musi get the 
guardian’s transfer set aside, whioh is prima 
facie binding on him, А transfer by a 
guardian, however improper it may have 
been, is not а void transastion but only a 
voidable one and when property eannot be 
recovered without avoiding it, it is now 
settled that Article 44 will apply to the 
suit. Sse Ranga Beddi v. Narayana Redat 
(D, Madugule Laichíah v. Pally Mukkalinga 
(2), Kandasamg Naicken vy Irusappa Neicken 
(3), Stvavadevelu Pillay v. Ponnammal (4) 
and Munugarra Satyalakshmi Narayana v. 
Munugarra Jagnnadhan (5). 

No doubt i¢ has been held that, where a 
Hindu father sells the joint ancestral property 
of himself and his minor son, Artisle 44 
will not apply even though he purported to 
aot as his minor son's guardian in making the 
sale, See Kathape:umal Theran ч. Ramalinga 
Phesan (6) and Gunesa Aiyar ч. Amirthasami 
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Odayar (7), Article 126 expressly provides 
for setting aside such alienation of anses- 
tral property and the Court, therefore, held 
in those oases that the mere faat that the 
father exeonted the deed also as guardian of his 
minor son made no difference to the validity of 
the sale, as he sould have passed his son's share 
also by exoouting the deed himeelf and, there- 
fore, Article 44 was not applioable. Those 
rulings, however, apply to alienations of ances: 
tral property and are olearly distinguishable 
irora the present case, as here the property 
has been found to ра the minor’s separate 
property. 

' Relianse was also plased by the learned 
Vakil for the respondent on the casein 
Ammani Ammal v. Ramaswami Naidu (8), In 
that sase the mother, though she was in fast 
the guardian of her minor son to whom the 
property belonged, sold it not as the minor's 
property but as her own.  Suoh a sale mani- 
festly cannot affest the minor’s title, as it waa 
поё dealt with by the deed at all and the 
minor was under no obligation, therefore, to 
sat aside the transfer. As my learned brother 
who wasone of the Judges in that sage ob- 
served, the sale there was similar to a sale 
by a stranger of the minor’s property. That 
sase does not apply here, as the Ist defendant 
Bold the property of his minor son expressly 
as his guardian. 

A good deal of argument was addressed to 
us in this ease fo show that there was no 
transfer of the minor’s title under Exhibit I 
and, therefore, it was по bar in his way to 
recover the property. The argument was 
based on the fact that the lst defendant in 
bis own personal capaeity and his brother 
joined in exeeuting Exhibit I and on the 
sontention that the resital of the vendor's 
title in it showed that the property was traat- 
ed as the joint family property of all the 
exeoutants. It was urged, therefore, that the 
sale wae of the joint family right and did not 
affest the real title of the minor, whioh was 
one of sole ownership. The appellants’ Vakil 
explains that all the three exeontants were 
made to join in the deed by his client to avoid 
all possibility of future olaims by any of them, 
and not besause it was not reeognised that 
they had esoh of them any right. Even in 
this suit the plea was raised that the property 
was joint family property and that shows 
the nesessity there was for oaution. How. 
ever that may be, в sale-deed does not be. 
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some ineffestive against any of the exeeutants 
of it, beosuse others who are subsequently 
shown to have had no title, join in exesuting. 
it, 

Now as regards the recital ав to the vendor’s 
title, it is pointed out by the appellants’ Vakil 
that it is nowhere stated in Exbibit I that 
the property was joint family property, 
Nevertheless the recital that “ the sale to the 
plaintiffs! mother was for her maintenanes 
and thatas she is dead this sale ів effeeted 
by us,” «we, the three exeeutante, would 
seem to imply that the parties thought the 
property was their joint property. That, 
however, seems immaterial, asin the words 
of sonveyance in the deed, there is no restria- 
tion as to the rights of eaeh'of the vendors, nor 
is there any reference to any separate share 
of eash. The whole property is conveyed by 
it and that would eertainly pass any right: or 
title of any of the exesutants, Sestion 8 of the 
Transfer of Property Aot is slear on the point, 
there being no reservation in the deed ав to 
the right of eash vendor that is eonveyed by 
it. An erroneous or false reoital of the vendor's 
title in a sale.deed eannot be relied on ав 
not passing his real title to tbe property 
acld. The argument that Exhibit I did not 
pass the plaintiff's real title muet, therefore, 
be overruled. So long as Exhibit I standa, 
the plaintiff cannot resover the plaint pro. 
perty, 

The ease in Balwant Singh v. Rev. Rockwell 
Olancy (9) is entirely distinguishable, as in that 
сазе, the mortgagor Sheoraj Singh did not 
purport to aet in any respect as representing 
his minor brother in exeeuting the mort. 
gage deed and their Lordships of the Privy 
Qounoil held that the minor was, therefore, not 
affested by the mortgage-deed at all. In 
prinsiple that oase is similar to the вазе in 
Ammani Ammal v. Ranaswami Naidu (8), 
already referred to and distinguished, 


The plaintiff's suit must, therefore, ba dis- 
missed as barred by limitation under Article 
44, and no other question arises. 

I would, therefore, allow the appeal and 
reversing the decree of the lower Appellate 
Court sonfirm the desree of the Distriet 


(9) 14 Ind. Cas. 629; 34 A. 206; 16 О. W, М. 671; 
23 M.L. J. 18; 11. М.І. T.844, (1912) M. W.N. 
489; 9 А. 1. J. 509; 15 0. L, J. 47°; 14 Bom, L. B, 
422; 89 I, А. 109 Р. С.), | 
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Munsif with sosts of the appellants here and 
in the Court below. + 
ММар®в, J,-—! agree, 
Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPRLLATE Decree No, 883 
or 1919, 

August 16, 1920. 

Preaent:—Sir Asutosh Mookerjee, Kt, Авёс. 
Chief Justice, and Justise Sir Ernest 
Fleteher, Kr. 

SURENDRA NATH SINGH ляр oramrs 
—PLAINTISFS— APPELLANTS 
versus 
GIRIDHARI SINGH --ParsoiPAL DEFENDANT 
AND ANOIHER-— Pro forma Derenpant— 

f RESPONDENTS. 
Easement—Previous suit for ownership, failure 
of-—Subsequent suit for easement, if maintainable 
— Right of easement by immemorial user, if extinguished 
by non-user or interruption —Relief to be awarded to 
plaintif, if barred by his previous unfounded asser- 
tion. 


The mere claim of the higher right of ownership 
does not prevent a person from acquiring the lesser 
right of easement, provided he can show that he 
asserts certain rights of enjoyment over the land in 
question for the benefit of another land belonging 
to him, (p. 633, col. 2; 634, ool, 1.] 

Where a right of easement has been established 
by immemorial user, itis not extinguished by non- 
user or interruption of user for more than two years, 

Lp. 634, col. 1, 

The relief to be awarded tothe plaintiff depends 
upon the facts established by him, and not upon an 
unfonnded assertion of a claim by him which is 
negatived by the Court. [p. 688, col, 2.] 

Appeal against a desree of the District 
Judge, Bankura, dated the 12th Maroh 
1919, reversing a deeree of the Munsif; First 
Conrt at that place, dated the 22nd of Sap- 
tember 1917, 


' Babu Karunamoy Bose, for the Appel- 
lant. 

“Babu Sitaram Baneries, for the Re- 
spondent, 


JUDGMENT, 
Moosersan, Aora. О, J, —This is an appeal 
by the plaintiffs in a suit for establishment 
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of their right to irrigate their erops with 
the water of the disputed tank, whioh ів situate 
ed on the land of the defendants. 

The Court of first instance desresd the suit, 
Upon appeal that deeree has been set aside by 
the Distriot Judge. 

It appears that in a previous ligation 
the plaintiffs asserted a right of ownership 
to.the disputed tank, but the elaim was 
dismissed as unfounded. The Courts on 
that ossasion made an observation that 
although the ownership of the tank 
war not established, still it was elear that 
the plaintiffs had enjoyed the right to take 
water therefrom for the purposes of irriga- 
tion, In the present oase, the plaintiffs 
seek to establish their right to take water 
for the purposes of irrigation. The defend- 
ants sontend, and this sontention has been 
авверіей as well founded by the Distriet 
Judge, that inasmuch as the plaintiffs, 
in the previous suit, asserted ownership, 
their possession воша not be treated in law 
as equivalent to the possession nesessary 
for the purposes of asequisition of a pressrip- 
tive right of easement. No authority is 
sited by the Distriat Judge in support of thia 
view, but reliance has been plased before ua 
upon the judgment in the ease of Ohunilal 
Ful Ohand v. Mangaldas Gorardhanias (1), 
where itis laid down that in order to asquire 
an easement under section 26 of the Limita- 
tion Act, the enjoyment must have been by 
a person elaimiog title thereto as an ease. 
ment, as of right, for twenty years, and that 
evidence of immemorial user addused in 
support of a right founded on ownership does 
not, when that right is negatived, tend to 
establish an easement. We are unable to 
aseept the prineiple enunciated in this case, 
if it is an authority for the proposition that 
the right of a plaintiff depends, not upon the 
actual aireumstanoes established by evidence, 
but upon ап unfounded assertion of a olaim 
whieh is negatiyed by the Ооп, Wa 
further find that the desision mentioned was 
questioned in the ease of Konda Redłi v, 
Ramaswami (2). This ease ів an authority 
for the proposition that the mere slaim of the 
higher right of ownership does not prevent 
a person from asquiring the lesser right of 


(1) 16 B. 592; 8 Ind. Dec. (х. в.) 874. 
(2, 1; Ind. Cas. 112; 38 М, 1; 6 L. W. 564. 
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easement, provided he вап show that he 
asserts oertain rights of enjuymant over 
the land in question for the benefis of 
another land belonging to him. This view, 
we think, is well founded on reason and 
is in aesordanse with the principle whieh 
underlies the desision of the Fall Beneh 
in the ease of Narendra Nath Baruri v. 
Abhoy Oharan Ohattopidhya (3), where it was 
ruled that a plaintiff was entitled to elaim 
a right of ownership of a certain land, and 
if the fasts proved would not amount to that, 
he might.olaim to be entitled to a right of 
easement in the alternative. The Fall Banoh 
in essence held that the relief to be awarded 
to the plaintiff depended upon the faota 
established by him. The fast of user might 
be suffisient to justify an inference of title or 
the faet ,of possession might justify an 
inferense that the plaintiff had aequired a 
presoriptive right of easement therein. In 
the oase before пв, there is no room for doubt 
that the plaintiffs have aatablished а right of 
easement in the disputed tank. Bat it has 
been argued that suah preseriptive right haa 
been extinguished by nou-naer or interruption 
of user for more than two years. This objes- 
tion is of, по avail to the respondent. The 
plaintiffs, on the facts found, are entitled to 
sueseed on the ground of acquisition of a 
right by immemorial user. In such A саве, 
as pointed out by the Judicial Committee in 
Ва тир Koer v. Abul Hossein (4), no question 
of two years’ limitation arises, 

The result is that this appeal is allowed, 
the decree of the Distrist Judge set aside and 
that of the Court of firat instanoe restored 
with eosts in all the Courts. 

* Fpg1C ER, J.— І agree. 
i Appeal allowed, 

(3) 84 C, 61; 4 0. L. Т, 487; 11 О, W. N, 20; 1 M. 


. T. 864 (F, B.). 
: (4) ^ 0 095 7G. L, R, 629; ТІ. A. 240; 4 Shome 
L.R Т; 4 Sar. P, C. J. 199; 3 Buth, Р. O. J, 816; 4 


Ind. Jur, 530; 8 Ind, Dec. (N. в) 257 (P. C.'. 
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BOMBAY HIGH COURT. 
Sxcoxp Oiv.c Arrasar No. 506 ов 1920. 

January 13, 19821. f 

Pr. sent; —Sir Norman Maoleod, Кт, 

Chief Juatiae. and Mr. Juatioa Shah. 
MADHAV BALKRISHNA DESHPANDE 

oom PLAINTIFF —ÁPPELLANT 
versus 

APPAJI VENKATESH DESHPANDE-—. 


DEFE рахт — Eig iPONDENT, 
Compromise —Consent-decree—Court, whether can 
alter terms—~Dekkhan Agriculturist? Relief Act 
(XVII of 1879), s. 15B, failure to comply with pros 
visions of, effect of. 


Once a consent-decree is passed, the Court has 
no power to alter its terms [р, 636, col. 1.) 

A oonsent.decree is nob bad in Jaw because it ig 
made without compliance with the special provisions 
of section 15В of the Dekkhan Agriculturists’ Relief 
Aot. [p 635, сої. 1.j 

Sesond appeal from a desision of tha ` 
Assistant Judge, Sholapur, in Appeal No. 30 
of 1918, sonfirming an order passed by 
the Subordinate Judge, Sangola, in Appli- 
eation in Suit Мо, 142 of 1915, 

Mr, P. B. Shingne, for the Appellant. 
Mr. D. A Tuljapurtar, for tha Respondent. 

JUDGMENT.-—The plaintiff filed this 
Suit No. 142 of 1915 in order to get posses- 
Bion of the land, whieh had been sold to him 
for Ra, 200 by the defendants. The defend. 
ants contended that they were mortgagors’ 
and not vendors, Eventually the suit ended 
in a eompromise deerce, by whioh the first 
defendant was to pay to the plaintiff for his 
right as mortgagee the sum of Rs, 425 within 
six months from the date of the decree, 
namely, 24th January 1917, with interest at 
eight annas per sent, per month, If defend. 
aut No. 1 failed to pay the amount and 
interest to the plaintiff, the defendants’ right 
to redeem the mortgage was to eease, and. in 
that сазе the plaintiff was to gab possession 
of the land in suit by right of ownership. 
As the amount. stipulated was not paid, -the 
plaintiff applied to have the deoree made“ 
absolute. Тһе defendant made an applica: 
tion that he was an egrioulturist and annua] 
instalments of Hs. 50 should be granted. 
The learned Trial Judge thought ‘that thera 
was no authority for holding that a’ deoree, 
if it was bared on a eompromise, sould not 
be altered under seation 15B of the Dakkhan 
Agrisulturists Relief Act. Accordingly he 
allowed instalments of Re, 75 a yee, In 
appeal this order was eonfirmed, But. 
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although the learned Judge gays "the aprel- 
lant’s main sontention is that onee there is 
a opnsent. deeree, there ean be no variation by a 
Court in.any proceedings in suit or in exeeu- 
tion," that question has not been seriously 
considered in the judgment, 

In Supdu DhoJu v. Madhavrao Jivram (1) we 
eonsidered in what eireumstanaes the Court 
eould allow an alteration in the terms of a боп. 
sent-deoree, In that partieular ease we did not 
‘go further than saying that the Court might 
relieve against a forfeiture whioh might have 
been inourred by а party through not som- 
plying with the terms of a eonsent-decree. We 
eertainly never suggested that a party to 
a consent.deeree sould apply to the Conrt 
for an alteration in its terms. He could 
only ask the Court to enable him to perform 
the terms of the deoree, although the time 
had passed for performanse, In this ease 
the defendant asked the Court by а mis- 
eellaneous applisation to entirely alter the 
terms of the deoree. 


In Shivayagappa v. Govindappa (2) it was 
held that а compromise in a suit whieh 
same under the Dekkhan  Agrisulturisis' 
Relief Act, was not bad in law beoauso it was 
made without somplianse with the special 
provisions of sestion 15B of that Aet. In 
that ease an attempt was made to éxesute 
the compromise deeree, but the defendant 


urged that a  sompromise.deareo was 
ilegal The Chief Justice in delivering 
the judgment ‘said: “There is nothing 


to show that the Legislature intended that 
the provisions of sestion 15B should he 
applied by analogy wherever a sompromise 
is entered into, whieh is to be resorded by 
the Court and to form the basis of a consent. 
desree. As Mr, Justise West observed in 
Gangadhar Sakharam v, „Mahadu Santait (3), 
it is a general prineiple ‘that exaeptional pro- 
visions are nof to reeeive в development to 
all their logieal consequences sontrary to the 
general principles of the law.’ Here we are 
asked to extend by analogy the provisions 
of а special sestion sontrary to the general 
principles expressed in Order XXIII, rule 3. 


'(1) 57 Ind. Cas. 634; 22 Bom. І, В. 780; 44 В, 
44 


ER (2) ae Ind. Cas, 969; 87 B. 614 at p. 620; 15 Bom. 
(3) es 20 at p. 24; 8 Ind. Jur, 201; 
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A eompromise whioh is made by parties who 
are sut juris should be given effeet to. We 
do not think that there is anything unlawful 
in the compromise or вопітагу to publie 
policy.” Therefore, this application by the 
defendant to the Court to alter the terms of 
the consent-deoree should not have. been 
acceded to, At the moat the Oourb sould 
have allowed the defendant to pay the 
deoretal amount although the deoretal period 
had expired. The deoree of tho lower 
Appellate Court must һе set aside and 
the plaintiff’s olaim allowed aa prayed. The 
appellant will get his costs throughout from 
the respondent, . 
Appeal decreed. 


OALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deoren No. 1554 
or 1919, 

June 14, 1921, 

Present +—Justise Sir N. В. Ohatterjea, Kt., 
and Mr. Justise Pearson. 
-HARIHAR DAS axo oraers—Derenpanra 
— APPELLANTS 

versus . 
KRISHNADHAN GHOSH anp отневз 


a= PLAINTIF¥S — RESPONDENTS, 
Adverse possession-—Damages, suit for, if can be 
maintained against adverse possessor without suit for 
recovery of possession—Remedy of owner. 


Where the defendant has been in possession of a 
garden in assertion of a hostile title, either to the 
extent of a limited interest or an absolute interest, 
a suit by an alleged owner of the garden for 
damages for appropriation of fruits cannot be 
maintained. But the plaintiff, if he is in time, may 
bring a suit either for recovery of possession or 
recovery of rent, as the case may be. [p. 687, 
col, 1.] 

Appeal against a deeree of the Subordi. 
nate Judge, Murshidabad, dated the 24th of 
April 1919, modifying that of the Offisiating 
Мапа, Sesond Court at Jangipur, dated the 
5th of Marsh 1918, 

FACTS appear from the judgment. 

Мг, Tarak Chandra Ohakravarti (with him 
Mr. Profulla Ohandra Ohakravartt), for the 
Appellants,—The defendants sre the appél- 
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lanta, The suit is fora perpetual injunetion 
restraining the defendants from entering a 
garden alleged to belong to the plaintiff and fcr 
damages for fruits appropriated by the defend. 
ants, The defence was that the defendants 
lad aoquired cither the limited interest of 
tenants or an absolute interest by their 
possession of the garden for more than twelve 
years. А 

Aceording to the finding arrived at by the 
final Court of fasts, the defendants have not 
asquired the limited interest of a tenant by 
adverse possession for more thantwelve years. 
І acsept tbe finding of the lower Appellate 
Oourt that the defendants are trespassers, 
and not tenants. The fast, however, remains 
that the defendants were in possession in 
assertion of a hostile title, and the question 
would arise whether the defendants had 
acquired an absclute right by such possession. 
Under aush siroumstances a suit for damages 
is elearly: not maintainable. The plaintiff 
was bound to sue for possession. The plaintiff 
sannot treat the defendanta as trespassers and 
yet be allowed, withont seeking to put an 
erd to the trespass, to sue them for damages. 
See Khondakar Abdul Bamid v. Mohini Kant 
Saka (1) and Abdul Hakim Shaha v. Rajendra 
Narain Roy (2). [f the plaintiff has been 
possessed of immoveable property by a 
trespasser, his remedy is not to sue the 
' trespasser for damages or mesne profits but 
to bring a suit for resovery of possession, 
Refers to Girt Narain Оһайет wv. Modhu 
Rudan Mukeri (3), Lep Singh v. Nimar 
Khasia (4). 
- Mr. Gunada Oharan Sen for Mr. Tarakeswar 
Pol Ohowdhury, for the Respondents.—i am 
bound to confess that the judgment of the lower 
Appellate Court is open to-some oritigism, 
but I would invite your Lordships to sonsider 
the effeet of the previous deorees for damages, 
One ean be in pcssession of a garden by 
gathering the fruits. The effeot of the 
previous decrees for damages was that.. the 
defendants. sollested tke fruits but the 
plaintiff enjoyed the profits, Thus by virtue 
of these desrees for damages I was really in 
possession, The asta of the defendants for 
whioh tbe previous suits as well as the 
present uit for damages were brought, were 


(1) 4 0. W. N. £08. 
(9) 1 Ind, Cas 312; 13 О, W, N. 635. 

(8) 18 Ind. Cas. 751; 17 C. W. М. 824, 
(4) 21 С. 244; 10 Ind. Deo, (м, s.) 795, 
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mere acta of periodie trespass. The possess 
sion always aontinued with the plaintiff, who 
was thus under no neoessily to bring a suit 
for reeovery of possession. The mere faot 
that а trespasser periodisally somes on my land 
and misappropriates its profits, would not 
amount to my dispossession of the land by 
the trespasser, That being so, in the present 
ease possession of the garden always remain- 
ing with tho plaintiff. No question of  asquisi- 
tion of a right to the garden, either an 
&baolute or a limited one, oan arise. 

Mr. Turak Ohand wa Ohakravarlt replied. 

JUDGMBENT,-—This appeal ariség ont'of a 
auit fora perpetual injunction restraining the 
defendant from entering a garden alleged to 
balong to the plaintiff and for the value 
of fruits appropriated by the defendant, 

The defense was that the property dil not 
belong to the plaintiff alone, that the 
property was held by the defendant аза 
tenant but that if he was not а tenant, be had 
been in possession of it for more than 12 
years and acquired a statutory title. 

The Court of frat instanee held that 
defendant had acquired the right of a tenant 
by possession for 12 years and dismissed the 
suit. On appeal the learned Subordinate 
Judge disellowed the prayer for perpetual 
injanstion but gave a deoreeto the plaintiff 
for damages. 

The defendants 
Court. 

The learned Sub .rdinate Judge says. that 
the defendants asserted their right as tenants 
for the first time in their written statement 
in 1907, whieh was within 12 years of the 
suit, and, therefore, could not have acquired a 
right as tenant by adverse possession for 
more than 12 years, Hoe further says that 
in a previous suit for damages the. Court 
negatived the assertion &hat the defendants 
held as tenants, aud that in that view, no 
right could asorue to the defendants by their 
mere assertion, 

Batifthatis so and if the plaintiff does 
not &esepi the position that the defend. 
ant had aequired a limited interest ‘by being 
in possession for 12 years, the question 
would arise whether the, defendants" had 
aequired an absolute right by snoh possession, 
The learned Pleader for the respondént tried 
to meet tbe position by sonterding that the 
note of the defendants for whioh tke previous 
suit as well өв һе present suit were brought 


4 
have appealed to this 
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were mere sots of periodia trespass, that 
ровабввіоп sontinued with the plaintiff all this 
time, and that, therefore, there is no question 
of asquisition of a right to the land, either 
a limited. interest or во absolute interest. 
It appears, however, from ihe judgment of 
the learned Subordinate Judge that there 
ean be no doubt as to his finding that the 
defendant was in possession of the property. 
In the first place, be disousses the question 
whether the defendant was in possession fur 
а pertod of 12 years or a lesser period; dnd 
secondly, in dealing with the question of 
perpetusl injunction he sayr: "The plaintiff 
bas sllowed the defendants to remain in 
possession of the property, has brought 
suita for-sompensation for use and cacupation 
but- never tried to ejeot the defendants." 

This clearly shows that the defendants 
were in possesBicn, because no question of 
ejectment sould arise if the defendants had 
merely eommilted acta of trespass ав con- 
tended by the learned Pleader for the 
respondent, If, therefore, the defendant 
has: been in ровєеввіоп in asgertion cf a 
hostile title, either to the extent of a limited 
inlerest or an absolute interest, в suit for 
damages sannot be maintained and the 
plaintiff, if he is in time, may bring a suit 
either for resovery of possession or resovery 
of rent, as the sare may be. The suit as 
framed must be dismissed, 

The deoree of the lower Appellate Oourt 
js aesordingly set aside and that of the 
Court of first instanoe restored with sosts 
here and of the lower Appellate Court. 

Appeal allowed, 





. BOMBAY HIGH COURT, 
First Civit, Appgat No, 176 ox 1919, 
January 14, 1921. 

Present:--Six Norman Maoleod, KT., 

Ohief Justice, and Mr. Justice Shah. 
HIRALAL RAMNARAYANC- PrAINTIFF— 

APPELLANT 
versus 

` SHANKAR HIRACHAND — Derenpant— 


RESPONDENT, 
Specific performance — Contract to sell—Part per- 
formance—Evidenve-Agreement, unstamped—BSecond- 
ary evidence. 


INDIAN GASES, 


BIRALAL RAMNARAYAN ©, SHANKAR HIRACHAND. 


637 


Secondary evidence cannot be given of a lost 
document which has not been properly stamped, 
as under the provisions of the Stamp Act such a 
document is only admissible in evidence when: the 
Collector has assessed and charged the penalty on 
the production of the original document and when 
he has written an endorsement upon the document 
submitted to him. (р, 638, col, 1,] 

Defendant agreed to sell to plaintiff a house and 
two pieces of land. The agreement was written on 
an unstamped piece of paper, which was lost. The 
plaintiff was putin possession of the two pieces of 
land in pursuance of the agreement and ап un- 
registered deed of sale was executed in his favour 
in respect of the house. Ina ві by the plaintiff 
for specific performance of the contract to sell: 

Held, (1) that secondary evidence of the lost 
agreement could not be given; [p 638, col. 1]. 

(2, that there having been part performance of 
the contract, the matter had advanced beyond the 
stage of contract and the Court must give the 
plaintiff appropriate relief by directing specific per- 
formance. [p. 639, cols. 1 & 2.] 

First appeal from a desision of the Addi. 
tional First Olass Subordinate Judge at 
Dhalia, in Suit No. 307 of 1917. 

Mr. P. B, Shingns, for the 
lant, 

Messrs, D. W., Pilgaokar and D. 8. Mand. 
lik, for the Respondent, 


JUDGMENT. 

Macreop, О. J.—-The plaintiff sued to 
obtain specific performanos of a sontrast of 
sale of the snit properties, sonsisting of two 
agrisultural lands and a honse. 

It is admitted that there were dealings 
between the'plaintiff and the defendant, of 
whioh an account was taken in 1916 when 
it was found that over Rs, 7,000 were due 
by the defendant to the plaintiff, and it 
is alleged by the plaintiff that in satisfaction 
of that olaim the defendant agreed to 
transfer to him two lands, Survey Nos. 160 
and 74, and a house ealled the Sonarwala 
house. The plaintiff also alleges that he 
was put into possession of the two pisses 
of land and that afterwards it was agreed 
that instead of the Sonarwala house the 
defendant should *sonvey to the plaintiff 
what was called the Dukanwala house, and 
as a matter of fast the defendant exeeuted 
a sale deed of the Dukanwala house to 
the plaintiff on the 14th of July 1916, but 
unfortunately that deed has not been re- 
gistered. It is also in evidence that a 
promissory note for Rs, 2,000 signed by 
the defendant in favour of the plaintiff waa 
cancelled by the defendant with the son- 
sent of tho plaintiff, and inthe onnsellation 
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it is mentioned -that .a written document 


had been exesnted. The plaintiff's diffieulty. 


was that be eould not prodacs the acntrast 
on whish he sued, He said he had given 
ihe doeument to one Davlat. Davlat denisd 
that any document had ever been given to 
him, The defendant ` denied 
written dooument had been signed by him; 
in fase of the endorsement on the pro: 
missory note that denial must bs false, But 
further plaintiff had to admit that the 
missing written, doeument was unstamped 
and in Ra;a of Bobbili v, Inugant! Ohina 
Stiaramasamt Qaru (1) it was -held by the 
Privy Counoil that seeondary evidenes 
cannot ba given of a dosument whieh has 
not been properly stamped, as under the 
provisions .of the Indian Stamo Ast suah 
a dosument is only ‘admissibs in evidenoe 
when the Colleetor has assessed and sharged 
the penalty on the produetion of the original 
writ and when he has written an endorae- 
ment upon the writ submitted to him. 
Therefore, it .wonld not ba open for the 
plaintiff in this ense to adduee sesondary 
evidence of the written agreement even upon 
payment of the penalty. Bat the plaintiff 
eontends that the agreement has been partly 
performed, as hé is in posression of the 
lands, Survey Nos, 160 and 74, and that 
would be a suffisient ground to enable a 
Court of Equity. to order further exeontion 
of the agreement by divesting the defendant 
to execute the eale.deed. In Mahomed Musa 
v, Aghore Kunar Ganguli (2) there had been 
a eompromiae in a suit, whereby 1t was agresd 
that a sertain mortgaged property should 
be released from two mortgages, and that 
the mortgagor should execute deeds of 
absolute sale or transfer of the proportions 
allotted to the respeative mortgages. A 
decree was made in pursuauoe of the oom- 
promise, but the compromise was not regis- 
tered nor were the transfers exesuted. The 
parties, however, had acted as if the transfers 
had been made and bad afterwards aoted 
as if the agresment was in full force, and 
it was held that "whatever defeste of form 


(2) 28 Ind. Cas. 980; 421, A. 1; 17 
430 at p. 490; 21 0. L. J. 231; 28 М. L. J. 548; 19 
О. W. М. 260; 13 А.І. J. 229; 17 М.І. T. 143; 2 D. 
W. 258; 42 C. 801; (1915) M. W. М, 021 (P. C.). 
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there might bain relation to the sompromise, 
agreement as & transfer of the equity of 
redemption were oured by the sontrast of 
the parties in sontinnously acting upon it, 
and that the right to redeem the mortgages 
was extinguished.” Now with regard to 
these properties, Survey Nos. 160 and 74, 
they had been aonveyad to the plaintiff by 
the defendant by two sale deeda of 1910 
and 1912. The defendant, however, sonfend- 
ed. that thesa sale-deeds were in the nature 
of ‘mortgagea and before this suit was 610, 
be had filed suits against the plaintiff to. 
baye that established. Clearly on the’ 
authority of the sase Í have just cited, 
the defendant's suit to redeem the mort. 
gages would stand а very good abange of 
being. dismissed, on the ground that both , 
the plaintiff and the defendant had acted’ 
upon the agreemeent of 1916 by whioh the 
plaintiff had got possession of these two 
lands and had been given а sale-deed, althoagh, 
it was unregistered, of the Dakanwala house. 
The question is whether in the suit now 
brought by the plaintiff for spesifis perform.’ 
апае the same prinsiples sould be applied 
so that justice might be done betwéen the 
‘parties, . И 
The learned Judgein the Conrt below, 
although he was entirelyin sympathy with 
the plaintiff, eame to the eonelusion that the. 
law helped tbe dishonest defendant and the 
Court sould not giva the plaintiff relief. He 
thought that if the contrast in suit had been. 
proved, then the evidenee of this’ part’ 
performance would have influeneed him in 
regarding this ease аз one in whieh“the Court’ 
should exeroeime disoretion in enforoeing spesifis 
performance. Undoubtedly, if the sontrast 
in suit had been proved, it would not have 
been necessary to prove part performanes in 
order to enable the Court to enforse it, and 
the learned Judge does not appear to have 
noticed that fallasy in his reasoning. But 
if the Court san give relief on the ground 
of part performance, then the Court is 
giving relief upon the equities resulting 
from an ast donein exeoution of a sontraat, 
and not upon the sontract itself. In Maddison 
v. Alderson (3) the question was very, fully 
disaussed by the House. of Lorda in what 


: (8) (1883) 8 A. С. 467 ab p. 476; 62 L. Т, Q. B.. 
137, 49 L, T. 803; 81 W. В, 820; 47 J, Р, 821, 
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siroumstances a Court of Equity would give 
relief where the contract had heen partly 
performed and where the contract iteelf could 
not be proved under the Statute of Fraude, 
and the eonelusions which were arrived at 
are referred to in Mahomed Musa v. Aghore 
Kumar Ganguly (2). Their Lordships say: 
"Many authorities are oited in support of 
these' propositions from English and Seoteh 
Law, and no sountenance is given to the 
proposition that equity will fail to support 
a transaction olothed imperfeotly in thos¢ 
legal forms to which finality attaches after 
the bargain has been acted upon. From 
these authorities one dietum quoted by Lord 
Belborne from Sir John Strange [Potter v, 
Potter (4) may be here repeated: ‘if confessed: 
or in part carried into exesutiop, it will tis 
binding on the parties, and oarried into 
further exeoution ав snob, in equity.’ Their 
Lordships do not think that the Jaw of India 
is inconsistent with these prinsiples.” 


Now, on the 30th of May 1516, є. 


defendant exesuted what is ealled a hararpaira 
from whiah it appears that the defendant was 
in oseupation of the lands, Survey Мов, 100. 
and 74, by reason of a written dosument 
of the 7th of July 1915, The doeument, 
after reciting that agreement, states that the 
property is returned and given into the 
plaintiff’s possession that day, the defendant 
having. no right or 
pertaining to the said lands. 1 think it may 
be taken, therefore, that sonsidering that 
the déoument was signed on the 30th of 
May 1916, it was a part of the general 
settlement which was arrived at on that 
day and that the plaintiff got into poseeesion 
of thore lands as part performance of the 
settlement. It also appears that the 
defendant recognized his obligations to 
eónvey urder the settlement the Sonarwala 
house and that he agreed to substitnte the 
Dakanwala house for the Sonarwala house 
and finally exeouted the sale-deed in respeet 
of the Dukanwala house. It oannot, therefore, 
be said that the settlement has not been 
sonfessed or in part earried into exeention. 
Therefore, ‘the matter,’ to quote the words 
of the" Lord Chaneellor, in Maddison ү; 
‘Aldersun (3), bas advaneed beyond the stage 
of eontraet; and the equities whioh arise ont of 


ЕЛ (1750) 1 Ves. (Sen! 487 at p 441; 27 Е, В. 
1128. $ ` 
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the stage whieh it has "reached eannot be 
administered unless tbo sontrast is regarded. 

I think, therefore, this isa case in whioh 
the Curt is enabled to relieve the plaintiff 
from the difficulties whieh have arisen owing 
to his поё having been able to produce the 
written agreement, lt certainly would be a 
very extraordinary thing, if the Court on the 
fasts of this саве eonld rot grant relief to the 
plaintiff, eonsidering that it is admitted that 
the deferdant has got released from a debt 
of Hs. 7,000, ard that thg plaintiff bas not 
suceeeded in getting himself firmly established 
with regard to the consideration wbieh he 
was (о ressive from the defendant in plase 
of giving up his olaim to that sum. 

I think, therefore, the appeal must be 
allowed and that the defendant muet be 
direeted at his own cost to exesute sonveyanees 
to the plaintiff of the suit lands, Survey 
Nos 160 and 74, and also a sale.deed of 
the Dakanwala house. We desree accordingly 
and also order possession of the Dukanwala 
honse to be given to the plaintiff, 

The plaintiff is entitled to his wosts 
throughout. 

Senas, J, —1 вопвог. 

Arpeal allowed, 


. OALCUTTA HIGH COURT. 
APPEAL FROM ArPPELLATE Dzxonzx No, 1728 
or 1919, 

Jure l, 1921. 

Present; — Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Richardson, 
HAMID ALI-DzrzspA»T No, 4—— 
APPELLANT 
versus 
RAM KUMAR PODDAR anp on 
HIS CEATA HIS REIRS ANE LEGAL E EPRE- 
sEATAT1YES, RAMESH OHANDRA 

PODDAR акр OTBERE—PLAINT.FFS— 


RESPONDENTS, 

Landlord and tenant-—8uit for rent— Rent in kind, 
money equivalent of—Kabuliyat for payment of rent 
in kind, construction of— Amount payable in money 
in default of payment of rent in kind— Bengal 
Tenancy Act (ҮШ B О, of 1886), s. 158— Appeal 
in rent suit 


In suits for rent based on kabuliyats providing 
for ihe payment ofrent in paddy or its price, the 
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Courts, in deciding the question whether in the 
event of default being mado in the delivery of the 
paddy, the landlord would be able to recover the 
price named in the kabuliyats or the market price 
of the paddy prevailing at the time of the default, 
should construe ‘these contracts (kabuliyats) and 
ascertain the intention of the parties, having regard 
to the ordinary meaning of the language used 
therein, and the fair inference which can be drawn 
from the terms thereof, They should not speculate 
whether certain terms or words were inserted in the 
contracts from some motive or for some object 
which cannot be ascertained from the terms of the 
contract. [p. 622, cgl. 2.] 

Nilmadhab Mahapatra v. Keshab Lal Mahapatra, 40 
Ind. Cas. 819, 26 O. L.J. 94, Ashutosh Mukhopudhya 
т, Haran Chandra Mukerjee, 58 Ind.Cas. 882, 300. L. 
J, 41, 28 С. W. N. 1021, 47 О. 138, referred to. 

A. kabuliyat provided that the tenant would 
deliver 69 aris of paddy as rent to the landlord 
bat inthe event of bis default to deliver the paddy 
the landlord would be entitled to realise its price 
“ag stated above", viz, Rs. 16, In a suit for the 
money equivalent of the rent: 

Held, that'on the construction of the kabuliyat 
the landlord was entitled to recover Rs. 15 ав the 
money value of the paddy, and not its market value 
at the date of default. (p. 642, col. 1.] 

Per Richardson, J.—The language of a contract 
of this kind must be interpreted according to its 
natural and ordinary meaning and where the 
money equivalent of the rent in kind is fixed by 
an agreement between the parties, words cannot 
be inserted, which the parties did not use, for the 
purpose of altering the natural meaning of the 
document, as that would be to make a contract for 
the parties which they did nob make for themselves, 
[р. 648, eol. 1.] 

Gurdas Sen v. Gobind Chandra Sinha, 54 Ind, Cas. 
914; 24 C, W. №, 85, referred to. 

A question as tothe amount payable in morey 
in default of the payment of rent in kind is “a 
question of the amount of rent annually payable by 
a tenant” within the meaning of section 168 of the 
Bengal Tenancy Act. [p. 644, col. 1.] 

Appeal against а deoree of the Subordi- 
nate Judge, Sesond Court, Chittagong; dated 
the 9th May 1919, modifying я decree 
of the. Munsif, Sesond:Court at Satkania, dated 


the 28th January 1918. 


FAOTS appear from the judgment. | 

Mr. Probodh Kumar Das, for the Respond- 
ent, took a preliminary Objection that the 
appeal was barred under seotion 153 of the 
Bengal Tenaney Aat, ав the appellant only 
disputed the construction of the kabultyat, 


Mr, Chandra Sekhar Sen, for the Appellant. 
-—Beetion 153 of the Bengal Тепапву Aat 
has no application as the amount olaimed for 
rent exceeds Rs. 100. Moreover, the amount 
payable as rent being in dispute, the appeal 
is perfeotly sompetent. 

On the merits my submission is that upon а 
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true construstion of ihe terma of the habuliyat 
the Jower Appellate Court ought to have held 


‘that the price stated in the kabuligat as the 


money equivalent of the rent in kind was 
only resoverable, and not the market prioe 
cf the paddy at the date of default. The 
decisions in support of my  eonténtion 
are reported as WNilmadhab Mahopaira v. 
Keshab Lal Mahapatra(1), Asutosh Mukhopadya 
v. Haran Ohandra Mukerjee (2) and Gurdas 
Ken v. Gobinda Ohandra Kinha (8). 

Mr. Krobodh Kumar Das, for the Respond. 
ent,—The true intention of the parties waa 
that 60 aris of paddy weré to һа delivered 
by the tenant aa rent, but in the event of the 
tenant’s default to deliver the paddy the 
landlord, would be entitled to reoover the 
value of the paddy. It could never have 
been the intention of the landlord that a fixed 
prisé would only be recoverable in the event 
of the tenant’s default to deliver the paddy, 
besause the consequence would be that when 
the prise of paddy would go high the tenant 
would always make default to deliver the 
paddy. The price stated in the kabuliyat was 
mentioned only to meet the requirements of 
the Stamp and Registration Law. ' Sea Akbar 
Ali v, Durga Kripa Sen (4), 

Mr. Ohandra Sekhar Sen was not oalled 
upon to reply. p 

JUDGMENT, Е 
блмркввож, O, J.--This is an appeal by 
Hamid Ali, who is the fourth defendant, 
from the judgment of the learned. Subordi- 
nate Judge of Chittagong, 

The suit was а rent-suit, and the plaintiffs 
were deseribed as éalukdars, and they sued for 
в sum of Rs, 180. The plaint alleges that the 
defendants are in possession, in sikm:i taluka 
right, of a stkmd taluka in the name of their 
predecessors in respest of б cofías 132 gandas 
of land at an annual јата of 60 aris of bhag 
paddy; that the defendants delivered the 
bhag paddy prior to the period in suit, but 
they have not delivered the paddy in olaim 
in spite of the plaintiff! demand, The plaint. 
iffs, therefore, pray that the amount shown 
below may be deoreed against the defendants, 
atthe rate of Rs, 30 for 30 arts of Лар paddy 
per year the priee of two aris being Re. 1, 


(1) 49 Ind. Cas. 819; 26 С. L. J. 94. 

(2) 68 Ind. Cas, 382; 80 0. L. J. 41; 23 0. W. М. 
1021; 47 O. 133, 

(8) 64 Ind. Cas. 914; 24 С. W., N. 86. 

(4) 8 Ind, Cas, 914; 12 O. L. J, 589, 
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for the years 1275-76,77-78 M. E., togather 
with the eost of the anit and future ititereat: ~ 
Then, particulars are given as follows :— 


Rs. а, p. 
Prise of paddy for those 
. years „. 120 0 0 
Cesses at 9. -annas 6 pies 
perrupee ,,, . 18 0 0. 


Then, there was a farther 
olaim bhet (whish I ор. 
derstand was а goat 
elaimed) at Re, 1.8 


per year . 6 0 0 
Then, damages at 4 annas 

pər rupee ,,, .. 96 0 0 

Making a total of . 180 0 0 


~ The first Court held that, cn the sonstruction 
of the kabuliyat, the plaintiff was entitled to 
resover R>. 1$ as the money value of the 
paddy and coi its market-priee, and it gave 
judgment for the plaintiff for the arrears 
elaimed af an annual јата of Rs, 15 with 
seriain oesses and damages at 25 per cent, 
the question of the goat doas nof arise 
in this appeal. 

, On appeal to the lower Appellate Court that 
deoree was reversed and the learned Subordi- 
nate Judge held that the plaintiff was entitled 
to get the rent slaimed for the years in ques- 
tion-plus cesses, 4, e, at the rate of Rs. 30 
per year: and he further dirested that the 
plaintiff should have damages at 20 per sent, 
(20 per oent, may be a mistake for 25 per 
cent.) 
© The first question I hava to sonsider is, the 
point that was taken by the learned Vakil 
for the respondent, namely, that in this вазе 
there was no right of appeal under section 
153 of the Bengal Tenanay Aot, There seoms 
to ba nothing in that point, besanse the 
dmount olaimed for ront in the suit did exaeod 
Rs, 100, and, therefore, restion 153 would not 
be appliasblo, 

, On the merits of the appeal, in my judg- 
ment, the deoision of the first Ooart was 
eorreot, The decision of this oase depends 
upon the true sonetruation of the terms of 
the kabuliyat. We have had a translation 
supplied by the learned Vakil for the appel. 
lant, whish with one alteration has been 
assspted by the learned Vakil for the res- 
pondent; and, as so altersd, the material 
petto сЁ the kabuliyat are as follows :;—It is 
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headed "settlement kabultyat at bhag? paddy 
rent.” Thon, it sets out the names of the 
parties, then some 5 solumus : the first solumn 
Tenant”—that colamn із not 
filled up; the next solamn is headed “ Total 
land"— that eolumni is not filled up; the next 
solumn is headed “ Fixed rent of piddy—" 

underneath that heading appaar the words 
“60 ari*;" the fourth aolamn is headed " Tha 
prioe of that paddy ” or, as it was translated 
by the learned Vakil for the respondent, 
"prios thereof” (16 does not matter whioh 
translation is taken, as both шаап the same 
thing); under that heading appear the words 
“Rs 15;" the fifth column is headed “8° 

that воїпшп i is not filled up. In the body of 
the kabuliyat we find these words: ' Wa 
execute this kabuliyat of the aforesaid laud 
on taking a dayemt ксувтё shikmi taluka 
paita from you, that we shall deliver the 
aforesaid paddy asaording to the !fsís men: 
tioned above to you or to your heirs. 1f we 
fail to deliver paddy on some pretext or 
other you will bə entitled to realise the same 
or its prise as atatelabova with damages at 
25 per sent. іп ascordanse with the laws in 
forse." The words ag "stated above” must 
refer to the words" Rs. 15" whieh appear 
under the fourth colamn: and, indeed, the 
learned Judge who heard..the sppssl in the 
lower Appellate Court construed this part of 
the kabultyat in this way: he said, * There ів 
а further statement that, in oase of default 
to pay the paddy, the paddy or Rs. 15 will 
ba payable with compensation by suit." That 
is not a literal statement of the terma of the 
kabuliyat but it is the learned Judge's sum. 
mary of the meaning of it, nad, in my judg- 
ment, it is a correos summary. But the 
learned Jadge having some to that. aonoln- 
Bion as to tho meaning of the olanse, I have 
some Giffisulty in unders!anding how he sama 
to the deoision at whish he arrivad in his 
judgment. I should have thought that, having 
desided that that slause meant that in case 
of default to defiver paddy the oontrast wan 
that the paddy or Rs, 15 should be pay: 
able with compensation, the learned Judge 
ought to have upheld the desision of the first 
Ваё the learned Judge based hia 
desision upon the assumption that the 
Ra. 15, the value of the paddy, was in- 
serted in the deed for the purpose of 
stamp duty and registration of the doon- 
ment, He said, “Re, 15 is stated in the 
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deed as due вв the value of the produas at 
the time of its exeoution and ао for 
purposes of stamp duty and registration”. 
With due respeot to the learned Judge, it 
seems to me that there’ is nothing in the 
kabultyat which would justify him in soming 
to the conelusion that the Rs, 1E had been 
inserted in the deed for the purposes of 
atamp-duty and registration. Thére ів a 
distinet contrast by the parties that, if 
default is made in the delivery of the paddy, 
the landlord should be ‘entitled to realize 
the came, 7.6, the paddy, or its price "as 
atated above;" must mean the Вв. 15. In 
this suit the plaintiffs do not seek to realize 
the paddy; the plaintiffs sue for the prise 
of the paddy. In my judgment, the meaning 
of the contract is aJear, 

I desire to refer to fwo eases, whish 
were sited during the argument, not for 
the purpore of throwing any light ороп 
the eonstrustion of the words in question, 
besauee the terms of the contracts in the 
enses, to whieh I now refer, are different 
from the terme of ihe sontract in this ease, 
but cn aecount of some remarks which were 
made by my learned brother, Mr. Justice 
Mockerjee, and mysslf as to the prinsiple 
орсо whieh these eases should be dealt with, 

The first oase is Nelmadhab Mahapatra 
у, Keshab Lal Mohapotra (1) where I find 
I said at page 96* ав follows: "In my opinion 
this matter must depend upon the eonstrue- 
tion cf the sontreot, and the sonstruction 
of the contrast only; we 'bave no right 
to make apy speoulation as io whether 
certain passages were entered in the oon- 
trast for some motive whieh is not apparert 
on tke contrast itsclf", Again, in Asutosh 
Mukhogadhya v. Baran Ohandra Mukherjee (2) 
I frå, there caid at page 44 t: "In the 
next ‘place, the parties should be held to 
that whioh they have said inthe contract 
and I do not eee why the Court should 
speoulate ard as &resnlt of that 'speaulation 
arrive at the sovolusion that the important 
provision to which I Lave referred had been in- 
serted morely for the purpose of determining 
the registration fee". My learned brother, Mr. 
Justice Mcckerjee, said at page 45 T “It bas 
been suggested by the learned  Vakil for 
the reepondents that this was not (he true 
intention of the parties; but we must remem- 

*Page of 26 О. L. J.—[E4.] 
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ber that we have tó give effest only td 
such intention as the parties were able to 
express by the language used in the doau- 
ment; the Court is not ooncerned with вру 
unexpressed intention whioh they might have 
entertained”, In this ease the Ocurt must 
ascertain the intention of the parties from 
the ordinary meaning of ‘the terms of the 
eontrast and the fair inference to be drawn 
therefrom. То my mind, it is elear from 
the terms of the contrast that the parties 
intended to provide that, in default of the 
delivery of the paddy, if the plaintiffs 
desired to realize the prise of sueh paddy, 
the price was to be takem as fixed at Ha. 15, 
we cannot now go beyond the terms of the 
contrast and speculate as to whether that 
sum was inserted in the sontraet for the 
purposes of stamp duty and registration. 
There is nothing in the eontraet to show 
that that was the intention: in faet, the 
terms of the eontraet show the eonirary. 
Further if the parties had desired {с pro- 
vide that, in the event of default being 
made in the delivery of the  paddy, the 
plaintiffs should ke able to reeover the 
market priso of the paddy prevailing at 
ike time of the default, it would have been 
easy for the parties to have nsed language’ 
whioh would bave provided for that. Baut 
when the parties provide in plain terms, 
aa in this ease, that a fixed priee shall 
be paid in the event cf the paddy поё 
being delivered, in my judgment they ought 
to he held to their contrast. In my judg- 
ment, the eate is really without difficulty,’ 
and I should rot have delivered judgment 
at this length but for the faet that we 
were assured that oases: of this nature 
frequently come before the lower Courts, 
and, in my judgment, itis important that 
the lower Courts in desiding these eases, 
should construe these contracts and ввеег- 
tain the intention of the parties, baving 
regard to the. ordinary . meaning of the 
language used therein, and {һе fair 
inference whieh canbe drawn from the 
terms thereof: they should not speculate 
whether certain terms or words were inserted 
in the ooniraot from some motive or for 
коте objeot whioh cannot be azcertaired from 
the terms of the, soniraot. For  thesé 
reasons, in my judgment, this appeal should 
be allowed, the desree of the lower Appel- 
late Court cot aside und that of the Qourt 
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of frst instanea restore] with costs both 
in this Court and in the lower Appellate 
Conrt. 

Ricaarpson, J.—I adda few observations 
as I was a party to the judgment delivered 
by Brett, J, in Sheik Isaf v. Gopal Ohandra 
Dey (5). In that oasa we held that: the 
money equivalent of the rent in kind fixed 
by the aeontraet was inserted for the pur. 
poses of meeting the requirementa of the 
Stamp Registration Law. That was not the 
earliest oase on the subjeat, and there was 
some authority for the view whioh we took, 
I will say frankly, that, as at present 
advised, in the light of later desisions, in 
taking that view on the sontrant then before 
us we traspassed beyond the limita of 
legitimate interpretation into the region of 
Spesulation. The oases have been sollested 
by Chatterjea, J., in Gurudas Sen v, Gobinda 
Ohandra Sinha (3). No doubt, every воп. 
tract of this kind must ba oonsidered with 
referenoe to its own terms, but the language 
musti: be interpreted aesording to its natural 
and ordinary meaning and, where the money 
equivalent of the rent in kind із fized by 
the agreement between the parties, worda 
sannot be inserted whish the parties did 
not use, for the purpose of altering the 
natural meaning of the dosument. That 
would bs, as the learned Ohief Justioa has 
pointed out, to make a sontraei for the 
parties whioh they did not mike for әт. 
Belves. 

In the present ваве, in the contrast now 
before us, it seems to me that tbe parties 
did agres upon & money equivalent for the 
rent in kind primarily reserved. The rent 
reserved is primarily 60 aris of paddy, but 
the prise thereof is stated without any 
qualifisation to be Rs. 15 andthe kabuliyat 
seontains the following stipulation by the 
lessee: “It we fail to deliver paddy on some 
pretext or other you will ba entitled to 
realiza the same or its prios aa stated above 
with damages at 25 per oont, in acoordansa 
with the lawsin forse", Clearly, therefore, 
the plaintiff was not entitled to вое for 
the present market priag of the paddy and 


that is how Ма olaim is раб in his 
plaint, If he desired relief in theform of 
money, he was only entitled to sue for 


the money equivalent fixed by the sontract, 


(8) 8 Ind. Cus. 870; 12 0, L, J, 598. 
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It was suggested in the eourse of the 
argument that the plaintiff might have framed 
his sunib as a anit, nob for any monsy 
equivalent but for tha aatual quantity of 
paddy in arrears, it wag farther suggested 
that in that oase Order X X, rale 10 of the 
Civil Prosedare Code would hava applied. 
TbAt rule runs as follows: “Where the suit 
is for moveable property, and tho deores is 
for the delivery of sush property the deoree 
shall also state the amount of money to 
be paid as an alternative if delivery cannot 
be had", If that rule has any application 
at all toa suit for rent in kind, thon, if 
в deeres had besn made for delivery of 
the paddy, it must also have stated the 
amount of money to be paid as an alternative 
if delivery sould not ba had, and that amount 
would, as 16 seems to me, have been the monay 
equivalent of the paddy asoording to the 
eontraot. 

It may, perhaps, be of aome іпёвгазб if [ refer 
to a passage in Woodfall’s Law of Landlord 
and Tenant (20th Edition, paga 475) whieh 
showa the two ways in whieh rent in kind 
oan ba reserved. The passage runs thus: 
“A restristion with regard to leases made 
by the Colleges inthe Univaraities of Oxford 
and Cambridge, and by the Colleges of 
Winchester and Бог, із oreated by Statute 
18 Ея, О. 6 (с) by whish it is directed 
that one third of the old rent then paid 
should for the future be reserved in wheat 
or malt, reserving а quarter of wheat 
für e&oh бз. 8d, or a quarter of malt 
for every 5s. or that the lessor should 
pay’ the samo according to the pries that 
wheat and malt should be sold for inthe 
market next adjoining to the respeativa 
Colleges, on the markei-day  befora the 
rent bscomes due", Then, further on, the 
learned author says: "Until quite resant 
times many College leases were framed more 
or less in aesorfanee with this Aet, but 
the ргавіїве of so framing them has now 
been almost entirely abandoned." The pasage 
illustrates how rent may be reserved in kind 
so that, on default, the priae ravoverableshould 
vary with the maket-rate. 

16 is said that the sonstrustion whioh we 
put on the eon$raet may lead to hardship, 
besause the landlord will not get the paddy 
for which he primarily bargained and whish 
the purposes of his 


household, That may be so, but it is our 
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duty ` to sonstrue the вопётаві as it was 
made by the parties. It may be possible 
for the plaintiff to obtain eommutation of 
the paddy rent under sestion 40 of the 
Bengal Tenancy Ast. That is а mere 
suggestion. I do not know whether it is 
open to the plaintiff to take proseedings under 
that sestion or whether sueh proceedings 
would or would not improve hia position; 
that is entirely a matter for him to oon- 
sider, Б 
As to the preliminary objeetion that waa 
taken to the competency of the appeal, I 
agree with my Lord that there is nothing in 
that point. It seems to me that a question 
as бо the amount payable in money in 
default of the payment of rent in kind is “а 
question of the amount of rent annually 
payable by a tenant" within the meaning 
of sestion 153 of the Bengal Teuansy 
Ast. 
For these reasons, I agree that the appeal 
should be allowed. 
Appeal allowed, 
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JUDGMENT, : 

JawanA Prasan, J.—This is an application, 
against the desision of the Small Cause 
Oourt Judge of Gays, dated the 20th of 
Maroh 1920, dismissing the olaim of tha 
plaintiff 

"The plaintiff brought a suit to resover a 
certain sum of money said to have been dne on 
a registered bond, dated the 30th of Ostober 
1909, exeouted by one Kanhai Mallah, father 
of the defendants Nos, 1 and 2 and husband 
of defendant No, 3. The bond was held to 
be genuine, 

The Court below, however, dismissed the 
guit, holding that it was barred by limita- 
tion. The suit was inetituted со the llth 
of February 1920. In order to show that 
the suit was not barred, relianse was placed: 
upon the endorsement on the bask of the 
bond showing payments on different dates, 
the last one being the 30th of Baisakh 
1825 Е, S, corresponding to the 25th of 
May 1918, the previous ones being of dates 
30th of Mareh 1910, 16th of May 1912 
and 4th of September 1914, The Court 
below has beld that these payments were with 
respeot to the prinsipal sum due under tho 
bond. 

The plaint itself shows that no interest 
waa ever paid aud, in fast, the plaintiff 
diselaimed from the very beginning any 
interest although it was stipulated for in 
the bond, The prinsipal sum advaneed was 
Вв. 500, The payments оп the baok of the 
bond show Rs. 2-0.14, and the plaintiff 
slaims Rs, 212.9, It is true that the 
plaintiff stated in evidence that the payments 
were also towards the interest; buf this 
statement was in direst oonfliot with thea 
allegation in the plaint, and the Court below 
was, therefore, right in holding that ‘the 


. payments were only towards the prinsipal, 


The endorsement of payments further show 
that the payments were made by Kanhai, 
the debtor, but as he was illiterate, the 
endorsement was written by bis friend and 
agent Morhi Mallab, who wrote the debtor's 
signature by his pen (bakalam) on the 
bond in suit. The endorsement does not 
bear any mark or thumb impression of 
the debtor. The Court below held that, as 
these payments. were not in the hand. 
writing of Kanhai, the debtor, making the 
same, as is required by , proviso to ses. 
tion 20 of the Limitation Aot, they eannot 
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og the elaim from being barred by limita- 
ion. 

The learned Vakil on behalf of the plaint- 
iff contends that as the debtor who made 
‘the payments, was illiterate, the payments 
воша not possibly appear in his own hand. 
writing and eonsequently, therefore, he had 
to get the endorsement of that payment 
written through the hand of another perton, 
namely, Morhi Mallab, who throughout the 
transaction from the exeaution of the bond 
up tothe several payments, soted on his 
behalf and signed for him. Не also oon- 
tends that Morhi Mallah was an agent of 
‘the debtor in the execution of the bond as well 
‘a8 inthe several payments shown on the 
back of if, and that the payments, therefore, 
must be deemed to have been made by Morhi 
Mallah as a duly authorised agent of the 
debtor and the endorsement being in his hand- 
writing, the requirements of the proviso to 
seetion 20 of the Limitation Aet were sompli- 
ed witb, 

Section 20 of the Limitation Act says 
that,— 

"Where part of the prineipal of a debt 
is, before tbe expiration of the preseribed 
period, paid by the debtoror by his agent duly 
authorised in this behalf, a fresh period cf 
limitation shall be computed from the time 
when the payment was made: provided that, 
in the oase of part payment of the prinsipal 
of a debt, the faot of the payment appears 
in the handwriting of the person making the 
same” 

The law does not deal with the васе of 
payments made by illiteraie persone, but 
Buoh osses ara numerous in this country. 
It was asoordingly held іа Madabhusht 
Seshacharlu v, Stngara Seshaya (1) and 
Hilappa Nayak v. Annamalai Goundan (2) 
that it will be a sufficient oomplianse with 
the requirements of the proviso to seation 
20 of the Limitation Aot, ifa person mak- 
ing the payment does not write "himself 
but signs or affixes а mark beneath the 
endorsement. Sir Lawrense Jenkins in the 
ease of Jamna v, Jaga Bhana (8) followed 
the aforesaid Madras desisions on the ground 
of the above view being a “long settled 


‚+ (1) 7 M. 55; 2 Ind, Deo, (N. в.) 623. 
_ (2) 7 M. 78; 7 Ind. Jur. 506; 2 Ind. Deo, (и. 8) 
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rule of law" whieh “should not lightly 
be disturbed." His Lordship further observed 
that, “were the matter res tntegra we might 
have felt diffiaulty in arriving at the same 
conclusion.” I share with his Lordship hia 
diffisulty, the reason being that the proviso 
does not réquire the endorsement to be singed 
or sealed, Saotion 19, Explanation (2), of the 
Limitation Ast, requires the aoknowledgment 
to ре іп the writing of, and signed by, the 
party against whom the acuowledgment is 
used and signing has been held to inolude в 
mark, stamp and seal. In Luchmun Pershad 
v. Rumean ‘Ald (4) it was Beld that sealing 
doas not amount to signing referred to in 
Explanation (2) but the view was questioned 
and was dissented from in Gur Sahat v, Sadik 
Muhammad (5^, . 

The Code of Civil Peossdure explains відп. 
ing a3 inoluding à mark and stamping with 
the name of ths person referred to. In the 
absence of any definition of the word "sign. 
ing? in the Limitation Aet, wo have to 
follow the definition given of it in the 
General Olauses Aot of 1597, clause (52), 
whioh says,— 

"Sign," with ita grammatie:] variations 
and sog nats exprossions, shall, with reference 
to а perso1 who is unable to write his name, 
inslude ‘mark’ with its grammatical 
variations and eognate expresaions." 

Therefore, in the oase of an asknowledg- 
ment, whiah requires to be signed under 
Explaration (2) of the Limitation Ast, the 
thumb impression in the ease of an illiterate 
person has been beld to amount to s'gning 
the acknowledgment. However, nosignature 
is required in the endorsement of payment 
under the proviso to section 20, Therefore, no 
thumb impression or mark of tha psrson mak. 
ing the pay ment ів at all required, The Madras 
oases felt the diffiaulty in applying the proviso 
to section 20:0# the Limitation Act in the eases 
of illiterate -parsons вой. eonsequently, held 
that an illiterate person making the payment 
mast put his mgrk or thum^ impression 
beneath the endorsement, This was with a 
view to afford preaaution against fabrisation 
on behalf of the ereditor, who is interested 
to prove the payment within the preseribed 
period in order to save his elaim from being 


(4) 8 W. R. 6:3. 
(5) 185 Р. R. 1833, 
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barred, Except upon the ground of this 
precaution, there is nothing in the proviso 
itself to justify the view taken by the Madras 
Court, The proviso requires that the pay- 
ment must appear in the handwriting of the 
perron making it. It is impossible to do so 
in cases of illiterate persons, Putting of the 
thumb impression or of any wark on behalf 
‘of the payer is only to ensure that the pay- 
‘ment was made by him and to afford positive 
‘and sonslusive evidenee of the fast. Hense, 
if eatisfastory and convincing evidense of the 
payment вар be obtained othorwise than by 
the mark cr thuthb impression of the payer 
tbere is no resson why thethumb impression 
should be insisted upon. 

The seotion requirer, again, that the pay- 
meris should be in tbe handwriting of the 
person making the ‘same. If the person is 
illiterate, there is no reason why he sannot 
authorise anybody else to write the endorre- 
ment for him. 

It is necessary to Icok into the endorte- 

ment in the present sase. The endorsement 
is 80tb of Baisakh year 1525 P, S, Re. 35 
marfat khos (through self) batalam (through 
the pen of) Morbi Mallah, This amounts 
to writing by the payer through the pen of 
Morhi Mallab, he himself not being able to 
use the pen. The evidense is, and it hss 
been aesepted by the Court below, that the 
рвушепів were make by Kanha, (debtor) and 
the endoreement was made at his request and 
the doeument was signed on his behalf by 
Morhi Mallah. Ido not know if ary illite. 
rate person ean do anything more than that, 
All the verifioations on pleadings in Court and 
the exeoution of dcouments by an illiterate 
person are always written bakalam (throngh 
the pen of) another, but this is not all. The 
execution in the bond in suit itself bears en 
exactly similar endorsement. 
“ Sahi (signed) Kanhai Mallah Татавић likha 
So Sahi, Panso Rupatya Paiya Mujhe Parhke 
vo. Samay Zia Bakalam (by the pen of) 
Morhi Mallah.” : 

An execution has to be written by the 
person executing the dcoument, If tke 
endorsement by the pen of another, as in 
the present ease, is aesepted as a vaild exo. 
euticn written by the person himself through 
the pen of arother, he being himeelf illite. 
rate, there is no reason why the endorse. 
ment of payment on the baok of. the to-d 
written and signed by him through the 
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pen of Morbi Mallab, should not be considered 
to bea payment appearing in the band- 
writing of the pereon making the same, 88 , 
required by the proviso to seation 20 of tke 
Limitation Ast. The oaze of Baliram v. Sabha 
Sheikh (6), following theBomboy ease referred 
to above, has held that in tbe oase of an 
illiterate person bis mark or thumb impres- 
sion must ‘appear beneath the endorsement 
written by another for him; tide Girindra 
Nath v. Рејоу Gopal (7). 

Woe have not got, in any of the aforesaid 
reported oaser, the exact words of the 
endcrrement and we do not know whether 
the word "bakolam" (thrcugh the pen cf) 
another, ав in the present onse, did or did not 
appear inthe endoreements of payments in 
theee decisions, The endorsement in the 
present esse is in aecordanee with the prea- 


.vailing sustem of writing and signing by 


illiterate persons; and this is the reason 


„проп which Sir Lawrence Jenkins based his 


Gecisicn in the aforesaid ease of Jamna v. 
Jaga Bhana (8), If it is intended that in 
the ease of an illiterate person, there should 
aleo crpear the signature, mark or thumb 
impreraior, it would bave been made elear 
in tbe proviso and we have ro right to add 
ihe word to the províso. 

Again, in the present oase both the plaint- 
if and Morhi Mallah were present at tbe 
time of the payment and the writing thereof 
at the baok of the bond. The latter was, 
therefore, nating as the agent of the former 
and the payment, though actually made Ly 
the. debtor, mey be deemed to have bern 
made through the agent and signed by bim. 
In this view, it may also be held that both 
the debtor and the agent went with tke 
money and the payment may be deemed ío 
Lave been made by the agent who joired 
with the debtor in making it and signed the 
crdorsement, The provisions of rection 20 
«1 the Limitation Aot have, therefcre, teen 
complied with, The plaintiff's suit is, there- 
fore, not barred by limitation. 

The result is, that the application is 
allowed and the order of the lower Court is 
tet aside, The Court has held that the bord 
is genuine. The oase is, therefore, remarded 


(6) 44 Ind. Cas, 516; £8 О. W. N. 980; 28 О. І, J. 
2. : 
(7) 26 C, 240; 3 О. W. N. 84; 18 Ind. Dec, (х. в.) 
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to it to determine as to what sum, if any, ia 

due to the plaintiff and to dispose of the suit 

in view of its finding on this point, Tho costs 

will abide the result, 
. ^ Rule made absolute. 

Oase remonded, 


CALOUTTA HiGH COURT. 
ÁPPEAL FROM APPELLATE DECREE 
No. 2411 or 1919. 

: June 16, 1921, 

Present :—Justice Sir N. В, Chatterjea, Kr., 
and Mr. Justice Pearson. 
RAJESWARI DASI AND ANOTHER— 
DEFENDANT3-——À PPELLANTS 
versus 
PULIN BEHARY MITTRA awp 
OrHE:S— PLAINTIFS3— Resp wD NTA. 

Evidence — Unproved document admitted without 
objection in first Court—Objection whether can be 
entertained in Appellate Court—Finding of fact by 
first Appellate Court based on erroneous idea of law 
and faci, whether conclusive in second appeal—Res 
judicata, plea of, whether can be urged for first time 
‚оъ remand of case. 


Where documents were admitted in evidence 
without objection in the Court of first instance no 
objection can be taken in the Appellate Court that 
they were not properly proved. [р. 648, col. 1.] 

The finding arrived at by the lower Appellate 
Court is conclusive in second appeal but where the 
‘Court manifestly falls in error the finding may be 
set aside and the question be sent for decision by 
At, [p> 648, col, 9,] 

A question of res judicata, though not raised by 
the parties either in the Court of first instance or 
in the Court of first appeal, may be gone iuto by 
the lower Appellate Court on the case being 
remanded to it by the High Court, [p. 649, col 1.] 

Appeal against the deoree of the Offisiating 
Distrist Judge, Jessore, dated the 19th of 
September 1919, modifying that of the Mun- 
sif, First Court at Jhenidgha dated the 18th 
of July 1918. 

' FACTS appear from the judgment, 

Mr. Nakuleshwar Mukhergee, for the Appel. 
lants : — Тһе statement in the jadgment of 
the lower Appellate Court that there was 
no evidence of settlement is not sorreat, 
In faot there are two reat reseip'a evijanaing 
the settlament These ressipta ware admit. 
ted in evidenoe withont any objvotion and if 
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wae not open to the respondents in the appel. 
late stage to raise the objeotion that they were 
nob properly proved. As regards the jama 
of four annas, there were several suits to: got 
khas possession by defendant No, ? against 
the present appellant. whieh were unsusses. 
ful. The present is another attempt to get 
khas possession through his  benamdars, 
Obviously, therefore, the suit is barred by the 
dostrine of res ;udicata, See Gur Nureyan v, 
Sheo Lal Swgh (1) and Hash  Behary 
Sarkur v. Mahendra Nath Ghose (2): 


Dr. Dwarkanath M tter (with him Baba 
Nirode Bandhu Roy), for the Raspondents. — 
I shall deal with the question of res judicata 
first, It was never raised in the pleadings 
nor taken in the lower Courts. It should 
not be.allowed to be raised for the first time 
їп вввопа appeal. Ан to the settlement my 
learned friend has argued the ease as if it 
were a firat appeal. In sesond appeal the 
findings of fast arrived at by the lower 
Appellate Court are sonolusive and it is not 
open to my learned friend to argue that those 
findinga are inaorreot. The rent reseipís ara 
only pieses of evidence, they sannot be 
evidense of title; The lower Appellate 
Oourt was not bound to sonsider and 
ssrutin/za the whole of the evidense. The 
settlement or lease referred to by the Court 
below was & lease under the Transfer of 
Property Ast вой so a registered dooument 
was necessary for the purpose. The absense 
of sush a dosument is what is meant by the 
statement that there was “no évidense,” 
With regard to the eross-objeation I saub- 
mit the ease should go bask with respeot to 
the plots ineludad in the sross-objeotion, for 
the burden of proof had been wrongly thrown 
upon me to show that the mother of defend- 
anta Nos. З to 6 was not the real owner of the 
lease-hold interest. ` 


Mr, Nakw'erwar. Mutherjee in raply;:—It 
is nob nesessary that the question of res 
judicata should ba Specifically raised by the 
parties, The finding by the lower Appollata 
Court that there was no evidenss pf settle. 
ment is open to attaok in second appeal if i6 
вап be ahown that there was some evidense 


(1) 49 Ind, Cas. 1; 28 C. W. N. 521 atp. 528; 17 
J, 66; 86 M. L. J. 68: 9 L. Ж. 835; 1 U. Р. L. R. 
) 1; 46 C. 566; 12 Bur. L. T. 122; 46 І A..1 


). 
(8) 2. Ind, Cas, 970; 19 C. L. J. 34, 
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of settlement, Аё вру rate, there ought nob 
‘to have been а deeree-for khas possession of 
the plots whish were admittedly in the 
possession of defendants Nos.-1 and 2, or 
in the joint possession of the parties, Aa 
regards the applisability of the Transfer 
of Properly Aot, 1 submit that a previous suit 
for rent was decoribed asa suit under seetion 
148A ofthe Bengel Tenanoy Aot. So the 
leasó is governed by the Bengal Tenanoy Aot 
and not by the Transfer of Property Aat. 

JUDGMENT; —-Тһів appeal orises out of 
‘a suit for deelaration of the: plaintiff's title to 
and recovery of khas possession of eertain 
plots of land eomprised in the homestead of 
the defendantsand for zjmali possession of 
certain other plcts. There was a farther 
prayer for demolition of some buildings stand- 
ing on those plots. 

- The main defence was that the defendants 
"Nos. 3to 6 who are the so sharers of the 
plaintiffs had granted a lesse in respeet of 
their share to defendants Now, lard 2 and 
that they had been in possession of them as 
tenants on payment- -of rent. 

The Court of first instanse found that the 
plaintiffe were benamdars of one Kali Gopal, 
defendant No. 7 in the suit, and upon the 
eviderce tbe learned Munsif held tbat the 
defendants had right to hold the land as 
tenants and diemiseed the cuit. Oa appeal 
the learned  Distriet Judge medified tke 
deeree of the Court of first instance. 

The defendants Ncs, 1 and 2 have preferred 
ibis appeal end the plaintiffs have preferred 
ercss objestions. 

. So-far ae the question whether the defcni. 
ants held the land under settlement from the 
defendants Nos. З іо 6 is soneerne?, the 
learned Dietrist Judge has prastisally some 
to the finding that there was no settlement. 
But in arriving et the finding he has som- 
mitted several errors, He says: "The lease 
requires to be proved. Therais no dosument 
evideneing settlement, enor in fast any 
evidense of settlement at all. All wo have 
are two rent receipts whioh have not been 
properly proved. Е 

Now, in the first place, the two rent-re- 
ovipts whioh are said by the learned Judge not 
tohave been propérly proved were admitted 
in evidence without objestion in the Court of 
firet instanoe,  No'objeoticn could, therefore, 
be taken in the Appellate Oourt that they 
were not properly proved, 
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Then it eannot be said that there was no 
dosument as evidenee of the settlement. As 
pointed ont by the learned Munsif there are 
two receipts in respeot of the two jamas grant- 
ed by the defendants Nos, 3 to6, whioh 
reaite that the lands had been settled with 
the defendants Nos, 1 and 2 by them. 

Then there was.a rent suit brought by 
defendants Nos, 5 and 6 sgainst the defend. 
ants Nos. 1 and 2 whieh was deereed on 
compromise and that deoree was passed upon 
the footing that the former held the land 
under the latter. 

Lastly, there is the evidenee of the Pleader, 
Babu Tarapada Basu,and upon whose evidensa 
evidently the learned Munsif placed mush 
relianee. 

With regard to the jama of annas 4, there 
are, in addition іо the evidenee referred to 
above, certain deerees obtained by Kali Gopal, 
defendant No. 7, in certain title suits in whish 
he sought to resover khas possession of the 
lands. The-claim for khos роввевеіоп was 
disallowed, and a deoree for rent was given. 

The learned Judge, referring to the rent- 
dearee obtained by defendants Nos. 5 and 6, 
says that it was obtained shortly before the 


.purehase , by the plaintiff. Farther on he 


gaye: "It appears that the brothers having 
left the land and besoming more and more 
involved in peouniary difficulties, the dispute 
about the land having already begun. to. 


.be agitated in conseguenee сЁ the part 


purahase by the urcle of the present plaintiff 
defendants Nos, З о 6 may have been per- 
euaded by the defendants Noa, land 2 to bring 
this rent-snit in order to evidence a settlement 
that was never in faot made” “Evidently, the 
learned Judge in this passage suggests that 
the suit was a sollusive one, The learned 
Pleader for the appellant points ont that thia 
deoree was obtained on the 7th Marsh 1911 
before the purebase by the plaintiffs themeelves 
whioh was on the i9th Desember 1911. As to 
the part purohaser referred to by the learned 
Judge, there is no doubt that the defendant. 
No, 7 purohased tbe share of Chunilal, defend. | 
ant No, 4,in 1£08 and that the suita referred 
to were with respeet to this 4-anras share. 
The finding arrived at by the learned Judge 
upon this part of the ease would have 
‘been oonelusive in second appeal were it 
not for the errors he has fallen into aa 
pointed out above, In these sireimetances, 
the question oughtto be sent bask for the 
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üeeision of the lower Appellate Court, 

It is sontended by the learned Plesder 
for the respondents that the question of 
‘yes judicata based upon the dearee obtained in 
the suits brought by Kali Gopal with respeet 
to the 4-annas iama тан not raised in the 
Courts below. : 

It does not appear that it was spesifienlly 

raised but the learned Mansif refers to 
those suite and the fact that Kali Gopal lost 
them. We think that the question should be 
gone into by the lower Appellate Court. 
'. Another question has been raised by the 
learred Pleader for the respondent, vie, 
that there sould be по valid lease in respest 
of the homestead lands whieh are ‘governed 
by the Transfer of Property Aot and that 
no valid title воша be aaquired by the 
‘defendants if there was no registered docu- 
ment, This question does not appear to 
have been raised in the Courts below and it 
їв stated by tbe learned Pleader for the 
appellant that the rent-suit brought: in 1911 
against the defendants Nos, 1 and 2 purport- 
ed to be а suit under section 148A of the 
Bengal Tenaney Act. The learned Pleader 
for the respondents saya that if might have 
been so described, вв it was a eollusive suit. 
We think, therefore, that the learned Judge 
should also deside the question whether the 
ineidents of the tenaney, (if any) were gover- 
ned by the Bengal Tenancy Ast or by the 
Transfer of Property Aot and whether the 
settlement ret up by the defendants Nos. Д 
and 2 was valid according to law. 

The courtyard plots are sommen sourt- 
yaid and sbonld go £o the persons to whom the 
main building will belong. That is what 
the learned Judge says aud we think he is 
right, 

It ig eonterded by the learned Pieader for 
the appellant thatthere cught not to have 
been a decree for kkas possession in respect 
of the plots whieh were admitted .by the 
plaintiffs to be in tle exclusive possession 
of the defendants Nos. 1 ard 2 or in the 
tjmalt possession of the parties. 

So far as the plots which might kave been 
admitted to he in the exelusive rocsession of 
the defendants are concerned, there could nof 
be any deoree for khas poreession with regard 
to the lands whioh were alleged to be in the 
joint possession of the rlaint:ffs and- the de. 
fendants, the former claimed рсевеваісп of 
some ofthe plots of land, or, in the alter» 
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native, that lands equal in extent to suah 
plots given to them. The plaintiffs, there- 
fore, did not ask for demolition of buildings in 
respeat of such plots and we do not see why, in 
these eiraumstanaes, the Court should have 
given a desree for demolition of buildings. So 
for as plot is concerned the result is 
that the ense is sent baok to the lower Ap- 
pellate Court in order that it may some to 
definite findings upon the question indiented 
above and dispose of the oaseassording tolaw. 

Costs will abide the result. 

"With regard to the, eross objeation, 16 
is eontended that the ease should go bask 
with respset to the plots inoluded in the 
sross Objeation. The main ground urged 
is that the onus had been wrongly thrown 
upon the plaintiff to show that the mother 
of the defendants Nos. 3 to 6 was not the 
real owner of the lease. hold interst. 

The question has been fully gone into by 
the Court of first instanee and the learned 
District Judge has affirmed its findings, 
We do not see suffisient reason for inter. 
fering with that portion of the judgment. 

The аговв objection:is disallowed, 

Case sent back, 
Objection disallowed. 





PATNA HIGH COURT, 
FULL BENCH. 
Privy Councit Arpeat No, 1 or 1921. 
May 10,1921, 
Present ; —Sir Dawion Miller, Kr., Chief 
Justice, Mr. Justise Jwala Prasad, 
Mr. Justiee Das, Mr. Justiee Adami 
and Mr. Justiee Bueknill, 
JYOTINDRA NATH SARKAR AND OTHERS 
— APPELLANTS 
versus 
Tar LODNA COLLIERY Co.— 
— Rasponpewts, 

Limitation Act (IX of 1908), вв. б, 12— Appeal—Qopy 
of decree, application. for—Period between delivery 
of judgment and signing of decree, whether can be 
allowed—Wrong practice——Bufficient cause, 

The time requisite for obtaining a сору of the 
decree within the meaning of section 12 of the 
Limitation Act, does not begin to run until the 
ie бИ for а copy has been made, (p. 651, 
col. 1. ү 

Ram Asray Singh v. Sheonandan Singh, #5 -Ind 
Cas 66°; ‘1 P. L. J, 578; 1 P. L. W. 85; (19,7) Pat, 
21, overruled. ` 

Tf an appellant does not apply for copies until 
after the expiration of the period prescribed for 
the appeal, provided copies are obtainable within 

that period, he is not entitled to deduct the time 
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between the actual signing of the deoree and the 
delivery of the judgment. |p. 651, col. 18.] 

Where an. applicant for leave to appeal to His 
Majesty in Council was misled by the practice of 
calculating the period of limitation for application 
for leave to appeal from the date on which the 
decree was actually signed followed until quite 
recently and filed his application beyond time; 

Held, that in the particular ciroumstances of the 
cage the period ought to be extended under section 
5 of the Limitation Aot. [ p. 655, col, 2.] 

Applisation for leavs tc appeal to Privy 
Council, 

ORDER OF REFERENCE, 

MILLER О. J.— This is an application for 
leave to appeal to “His Majesty in Counoil 
from a deerea of this Court dated tbe 2186 
June 1920. The decree was not in faat 
-drawn up and signed until (he 18th August 
1990. The period of limitation for leave to 
appeal to His Majesty in Connail is six months 
from the date of deoree appealed from as pro. 
vided by Artiele 179 cf the First Schedule of 
the Limitation set, 1908. The six months 
expired on the 21st Desember 1920. Up to 


that time no application was made by the: 


appellant to the Court to obtain a cory 
of the degree, but on tbe 3rd January 1 21 
he did make an application for a eopy of the 
judgment rnd deeree and obtained ocpies 
cn the following дву. His application for 
leave io appeal was subsequently filed on the 
bth January 1921. Itis sontended by the 
reepondent that the applisation for leave to 
appeal is ‘time barred as the time expired on 
the 21st Desember, whereas the application 
was not made unti] the 5th January, The 
question .depends upon whether the time 
ket ween the date when judgment was deliver. 
ed and the date when the desree was notually 
drawn up and signed should bs exeluded in 
computing the limitation period. So far as 
this Ccurt is sonserned, the question was 
discussed before a Full Beneh consisting of the 
late Chief Justine and two other Judges in the 
ease of Ram Asray Singh ү. Sheonandan 
Singh (1) and, following tbe eate of Bari 
Madhub Mitter v. Matungini Dgsst (2), & Foll 
Benoh ruling. cf the Caleutta High Court, 
the Court'deeided that, under seotion 19 оѓ 
the Limitation Aet, 1908, an appellant is 
ertitlled to dednet the time between the 
delivery of judgment and the signing of the 
deeree in somputing of pericd of limitation 
presoribed for врревіе, The reasons given 

(1) 36 Ind, Cas. 066; 1 P. І. J. 576; 1 P. L. W. 36; 


(1917) Pat. 21. 
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for arriving at tbe deeision in this oase wera 


‘that the matter had been desided by the 


Fall Beroh of the Caleutta High Ocurt 
whieh previously exeroised jurisdistion over 
the territories over whioh this Court now hag 
jurisdia'ion and the learned Judges thought 
that that deoision oughf, therefore, to be 
followed. None of the other High Courts in 
India have followed that desision and it has 
been quastioned and not uniformly follawed 
in the High Court of Onsloutta itself, In the 
ease of Harish Ohandra Tewari v. Ohandpur 
Оот:рату Lid (3), в different construstion was 
plased upon sestion 12 of the Limitation Aet 
of 1£08 and the earlier Fall Benoh ruling 
was not followed mainly on the ground that 
the earlier sase had been а desision under 
an earlier Limitation Ast, However that 
may ba, there ceems to be some differanee cf 
opinion even in the High Court of Caloutta 
itself, and in a resent oase whioh same before 
this Court on the question of leave to appeal 
to His Majesty in Oounail the Beneb, over 


‘whieh on that ововвіоп I presided, eame to 


the conclusion that the later desision already 
mentioned uf the Caleutta High Court’ ought 
to be followed as well as the decisions of 
the otber High Courts іп India whioh were 
referred to in that judgment, and refuséd to 
extend the period cf limitation by dedüeting 
the period between the delivery “of judgment 
and the signing of the deeree, when the delay 
in signing the deoree had not іп faet pre- 
vented the appellant from obtaining sopies. 
Unfortanately, the Fall Beneh ruling of this 
Court was not drawn to the attention of 
the Court that gave that decision and sonse- 
quently it was not referred to, I see no 
reason myself, dealing with the sonstrustion 
of seotion 12 of Limitation Aot, to alter 
the opinion that I expressed in the deaision 
last mentioned, & desision which is not re. 
ported but was given in Privy Couneil 
Appeal. No. 4 of 1920*, The matter appears 
to me to be one of very considerable 
importance, It was dealt with somewhat 
shortly by a Full Bench deoision of this Court 
and the desision whieh was there relied оп 
has certainly not been followed by any of 
the other High Courts in India. In the 
sireumstanoes, I think, it is desirable that 
we should refer the matter to a fuller 
(3) 15 Ind. Cas. 59; 39 О. 768. 


#16 їв reported as Mahadeo Prasad Sahu v. „аја. 
dhar Prasad Sahu, 57 Ind. Cas, 312 Tha), 





Vol, ХТ) 


INDIAN OASRE. 


651 


‚ KAILASH CHANDRA BHOWMIK t, OHANDRA KANTA BHOWMIK. 


Bereh іп order that the question may be 
determined after argument in the presence 
of the Full Court. The questions submitted 
for decision are:— 

(1) whether the ruling in Ram Asruy 
Singh v. Sheonondan Singh (1) correctly 
expresses the law ; \ 

(2) whether, where the appellant does 
not apply for a вору of the desrea neses» 
sary to be filed ‘with hig petition for leave 
to appeal to His Majesty in Oouneil, until 
after the expiration of six months from the 
date of the deeree appealed from, as provided 
by Article 179 of the First Sshedule of the 
Limitation Aet, 1908, the period between 
the delivery of judgment and the prepara- 
tion and signing of the deeree is to be 
exeluded from the limitation period as being 
time requisite for obtaining a sopy of the 
deeree within the meaning of seetion 12 of 
the Limitation Ast. : 

MULLIOK, J.—I agree that the ease should 
be referred to a Full Beneh, 

Messrs. S, О, Mitter, and B, N. Мит, 
- for the Appellants. 

Mesars. №, О, Sinha, 8. К, Mitter and A, М. 
Das, for the Respondents. А : 

JUDGMENT,—In our opinion both the 
questions submittad for determination to this 
Benah should be answered in the negative. 
We sre agreed that the time requisite for 
obtaining. a sopy of the deeree within the 
meaning of sestion 12 of the Limitation Aot 
does not begin until the actual applieation for 
a copy has been made, and further that, 
if the appellant does not apply for sopies 
until after the expiration’ of the period 
pressribed by the Artisles in the Limita- 
tion Aat, provided aopies were obtainable 
within that period, he is not entitled- to 
deduct the time between the aetual sign- 
ing of the deoree and the delivery of the 
judgment. 

In the partieular sase before us, however, 
it appears that, onder the ruling.of the 
Fall Bench of the Court in Ram Asray 
Singh v. &heonandan Singh (1), it had 
been decided that the period of limitation 
should be ealonlated from the date on whieh 
the decree was actually signed. That praetise 
has been followed until quite resently and, 
therefore, the applicant asks us to exercise 
our powers under seation 5 of the Limitation 
Act and to extend the period in the particular 
cirgumstanees of the onse. 


He was in fast. 


about a fortnight late in making his npplisa- 
tion for the copies and we think that he 
was misled by the  praetise followed in 
asoordanse with the judgment of the Full 
Bensh of this Court and, therefore, that we 
ought to extend the period inthe part/eular 
eiroumstanees of the ease. 

With regard to the costs of the application 
the applisant has lost on the main point but 
he, has sueseeded проп his applisation under 
section 5, We think, in the sireamstanses, 
that the justies of the ease would be met by 
saying that there will be no order as to eosts, 
each party bearing his own oosts of this 
applisation, 

Order accordingly. 


CALOUTTA HIGH COURT. 
APPEALS FROM AÁPPELLATE DECREES 
Nos. 266 ano 355 ox 1918. 
June 2, 1920. 
Present: — Mr, Justisa Teunon and 
Mr. Justice Newbould. 
KAILASH CHANDRA BHOWMIK— 
PLAINTIFF— ÀPPELLANT 
versus 
OHANDRA КАМТА BHOWMIK 
AND OTHE 88- D кр ANT8s—RESPONDERTS. 
Provincirl Small Cause Courts Act (IX of 1887), 
Sch. П, Art, 41—Contribution, suit for, whether of 
Small Cause Court nature—Appeal, second—Civil 
Procedure Code (Act V of 1908), s. 102, 


Two suits—one for damages for breach of a 
contract to deliver a land in the joint possession of 
the plaintiffand the defendants, and the other for 
mesne profits in respect of the period in which they 
were in wrongful possession of the land—having 
been decreed with costs the decree-holder put his 
decrees into execution and recovered the amount due 
from the plaintiff alone. Thereupon the plaintiff 
instituted two suit@to recover from the defendants 
their share of the money he had to pay in execution 
of the said decrees: 

Held, that the suits did not fall within Article 41 
of the Second Schedule to the Provincial Small 
Cause Courts Act and as the suita were of a Small 
Cause Court nature and below Rs. 500 in value, no 
second appeal lay. [р. 652, col. 2.] 

Appeals against the deorees cf the Addi. 
tional Sabordinate Judge, Khulna, dated 
the 18th of September 1917, affirming the 
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deerees of the Munsif, 
‘Additional Munsif, Khulne, dated the 2nd 
June 1916, and the 12th Angust 1916 re. 
spestively. 

- FACTS appear from the judgment. 

' Babu Brojclal Ohahravariy (with him Babu 
Sarat Chandra Dutta), for the Respondents. — 
-Itake a preliminary objeetion that по sesong 
appeal lies, The suits are valued at less than 
rupees five, hundred and are of a Small 
‘Cause Conrt nature. Sea Bisva Nath Shah v. 
Naba Kumar Chowdhury (1). A second appeal 
js, therefore, barred under section 102 of the 
Code of Civil Prosedure. . 

Dr. Jadunath Kanjilal, for the Appellant, — 
The plaintiff and the defendants were jointly 
liable under the deerees. In execution of 
the desees the plaintiff alone was made to 
vay.  Henoe these. suits for sontribution. 
They are clearly exoluded from the eogniz. 
anse of Courts of Small Causes by Artiole 
Al of the Sesond Sehedule to the Provineial 
Small Qause Courts Act. 

Refera to Bhatoo Singh v. Ramco Mahion 
(2), Satya Bhushan Bandopadhya v. Krishna. 
kali Bándopadhya (3) and Chandradaya Sen 
v. Bhagaban Chandra Sen (4). The suits are, 
therefore, not of a Small Cause Court nature 
and the resond appeals are not barred by 
gestion 102 of the Ocde of Civil Prosedure. 

JUDGMENT.— These two appeals sarite 
out of two suits for contribution, 16 appears 
that the plaintiff .and the defendants or 
their ‘predeceraors in-interest agreed to 
deliver 18 coféas of land in their joint 
-porcestion to. oertain persons spoken of as 
the Pala, ‘They. failed to do so and asnit 
‘was, therefore, brought against them for 
damages for breash of contrast, The suit 
was desreed against tbe present plaintiff 
‘and the three deferdants with ooste, Next 
followed -a suit for евге profits in respest 
of the’ period: in which tke plaintiff and 
‘the three deferdants remained in wrongful 
poseession of the said 18 cottas of land. That 
"suit also was decreed with,ecats. The Pals 
„put their.deerees into excontion aud resovered 
the amount, due from tke plaintiff. The 
„plaintif bow seeks-to recover from the three 
-defencants three-fourths of the money he had 


(1) 18 0, 712,7 Ind. Dec. (н, в) 10698, — 
(2) 28 C. 189; 12 Ind. Deo. (к. в.) 126, 
(3) 24 Ind, Сав, 259; £0 C. L. J, 196; 18 0, W, N, 
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to pay in exeeution.of the said `Певгее. ` He 
{апай in both the Courts below and now he 
appeals to this Court. - EET 

It is eontended on behalf of the defendants 
that the suits in question are of a Small 
Оаџве Court nature and below 50) rupees 
in value and no sesond appeal lies. On 
Ђећа?# of the appellant it is contended that the 
suits in question fall within Artigle 41 of the 
Sesond Sshedale cf the Provisial Small-Cause 
Coarts Aat. Pie M 

We are unable to aeeede to this sonten- 
tion on behalf of the appellant and must hold: 
that, on the fasta of this ease, no second appeal 
lies. Theappeala are aesordingly dismissed 
with eostr.. \ | ; 

Appeal dismissed, 


MADRAS HIGH COURT. 
Civin Miscettangovus Ретгпох No, 1032 
or 1920, 
January 5, 1620. Е 
Present; —Mr. Justise Sadasiva Aiyar an 
Mr. Justice Spenser. 
MAHABOOB BEGUM SAHIBA— 
PLT. TIONSR 
versus 
LAL BEGUM SAHIBA AND OTHERS — 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 152— 
Amendment of plawt—OClerical error in plaint— 
Rectification in subsequent documents, 


` A Court has power to rectify * clerical error 
made in the plaint in whatever subsequent record 
itis repeated by slip or inadvertence or mistake, 
[р. 652, col. 1.7 . 
Narayanasami v. Natesa, 16 M. 424, 5 Ind. Deo: 
(м в.) 1002, Somasundaram Ohettyar v. Rama Krishna 
Kadir Velasami Naicker, 22 Ind. Cas 774; (1914) М. 
W.N. 107; 16 M. L. T. 102, Adusumalli Venkataratnam 
v. Sankarayanna, 24 Ind, Cas. 283, 1 L. W, 298 and 
Muthw Bhattar v, Mrithunjaya Bhatter, 44 Ind Cas. 
248,7 L. W. 8, followed, 
' Petition praying that, in the eireumstanaes 
stated in the affidavit filed thérewith, the 
High Court will be pleased to amend the 
deoree of the First Court and ihe seliedule 
attached to the  plaint by substituting 
"Мо, 355/3” corresponding (o Old Survey 
No, 26/5" for А, 0, 230 eents in 8, 
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No, 35/A” in regard to the 1st item mention- 
ed therain. 

Mr. N. Rama Rao, for the Petitioner. 

Mr, P. Somasundaram, for the Respond. 

ents, 
JUDGMENT,— We are prepared to follow 
the uniform eourse of decisions in this Court, 
beginning with Narayanasam: v. Natesa (1) 
(see also Somasundaram Ohettiyar v. Rama 
Krishna Kadir Velasamt Naicker (2), Adusu. 
malli Venkatoratnam v. Sankarayana (3) and 
Muthu Bhattur v, Mrithunjaya Bhattar (4) 
and the opinion of Abdur Rabin, J., in Civil 
Miscellaneous Petition No, 2609 of 1920, 

It not being disputed that a clerical error 
was made in.the plaint in the deseription 
of Item No. 1, we think that we have power 
to reotify that error in whatever subsequent 
reaord it is repeated by slip or inadvertenee 
or mistake. 

The petition is allowed, There will be no 
order as to costs, 

M,0 Р, 

Petition allowed, 


) 16 M, 424; 5 Ind, Dec. (х в.) 1002, 
) 22 Ind, Cas, 774; (1914) M. W. N. 107; 15 M, 
L. T. 102 

(8) 24 Ind. Cas, 288; 1 L. W. 298, 

(4) 44 Ind. Cas, 249; 7 L, W. 8. 


CALCUTTA HIGH COURT. 
APPEAL FROM Оврив No, 342 or 1919, 
April 26, 1921, 
Present; —Mr, Justiee Newbould and 
Mr. Juatice Suhrawardy, 
JAGABANDHU 8АНА-—Овсвкк. HOLDE R~- 
APPELLANT 
tersus 
HARI MOHAN ROY, WHO APPEARED AND 
CHANDRA MOHAN ROY, лно MON. 
MOHAN ROY, WHO DID мот :PPEAR IN 
THIS APPEAL— JUDGMENT DEBIORS 


— RESPONDENTS, 
Oompromise decree covering matters not directly in 
tssue—Ewecution оў decree—Decree evidence of agree- 
ment. 


The terms of a solenamah decree, in so far as 
they cover matters not directly in issue in the suit, 
cannot be enforced in execution of the decree, but 
the deoree is evidence of the agreement entered 
into aa regards those matters. [p. 654, col. 2.] 
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` Jasimuddin Biswas v, Bhuban Telini, 84 О, 456 
at p. 462, followed. 

Hemanta Kumari Debi v. Midnapore Zemindart 
Company Limited, 53 Ind. Cas. 584; 46 Т. A. 240; 37 
M. L. J. 525; 17 A. L.J, 1117) 24 0 W.N. 177; (1926) 
M. W. N. 66; 27 M. v. T. 4%; 11 L. W, 301; 81 C. L. 
J, 298; 22 Bom. L. R. 438; 47 O. "485 (P.0,), referred to, 


Appeal against an order of the Officiating 
Subordinate Judge, Seeond Court, Tippera, 
dated the 2&th June 1919, 

FACTS appear from the judgment. 

Babu Gopal Chandra Das, for the Appel- 
lanta.—The decree holder’ is the appellant. 
The appeal arises ont of an exeantion proceed. 
ing. The fasts shortly are tbese, I brought 
a suit for establishment of my title of an 
8 annas share of certain properties against the 
defendants. The desree was оп the basis of 
а compromise arrived at with defendants 
Nos. 1, 6ard 7. The appeal in this Covrt ig 
sonfined to plot Nc. 21 of Sehedule I and the 
property of Sehedule Vill of the plaint, As 
regards the latter, it was agreed that défend. 
ant would be solely entitled to the same and 
as regards former plaintiff was to get his 
8 annas sharetherein, In the meantime, in reg- 
pest of plot No, 21 there was a partition suit 
aud defendant No, 1, was deprived of this pro. 
perty in assordance with the deoree inthatsuit, 
Plaintiff, therefore, was forced to execute his 
deoree against defendant No. 1 by obtaining 
possession of the property inthe 8th Sehedule 
above referred to. The defendants objected 
and their objection has been upheld by the 
lower Court. My submission is, that the ођјев- 
tion ought to rejected in view of the olear 
provisions of the compromise by which both 
parties are bound, Then the defendant No 1 
agreed to relinquish all his rights to plot No, 
21in my favour. The oases bearing on the 
point are all in my favour. The desision in 
Jasimuddin Biswas v, Bhuban Telini (1) is an 
obtter dicium. 

Dr. Sarat Ohandra Basaak (with him Babu 
Bhagirath Ohandre Das), for (he Respondents, 
—J submit the condition of the solenama sannot 
be enforeed in exesution, Plaintiff claimed 
maliki right of 8-annas in the properties in 
suit, His right to property in Sehedule VIII 
was dismissede what right he obtained therein 
was that of a licensee, Further, it was 
outside the вооре of the matter directly 
relating to (he decree., Refers to Jastmuddin 
Biswas v, Bhuban Telimni (1), Hemanta 


(1) 34 C. 456 at p, 463.4 
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Oompany. Limited (2). I submit under these 

siroumstanoes, the oondition in tha sompro», 

mise is unenforsedble. 
Bibu, Gopal Chandra : 


brief. ` 
JUDGMENT. | 

Newsoutp, J.— This appeal is direoted 
against an order passed іп exeeution 
proseedings. The plaintiff  deeree holder 
brought a suit against several defendants for 
establishment of his maltki title to an 8. 
annas share of oertain properties. That 
suit was sompromised with defendants Nos, 1, 
6 and 7 and a deeres against them was 
passed in terms -of the solenama, We are 
now only sonoerned with two of the prop. 
erties whish were the subjest matter of 
the suit, These are plot No. 21 of Sshedule 
I and the property of Sehedule VIII 
whieh is one plot only. These properties 
were dealt with -in paragraphs 7 and 8 of 
the  solenuma. In paragraph 7 it was 
provided that the defendant No. 1 would 
remain the owner and possessor of pro- 
perty No, 1 of the 8th Sehedule and the 
plaintiff's elaim to the: same would be 
dismissed. Paragraph & of the solenama 
provides; “The plaintiff will get a deeree 
in respeet of the share slaimed by him in 
property No. 21 and the defendant No. 1 
relinquishes his right and possession in the 
demareated 7-annas share on the eastern 
side in favour of the plaintiff, So long 
as the plaintiff will not be. able to bring 
the land on the eastern side in hia own 
possession he will be sompetent to oarry 
on his korbar in the land and tin ghur 
mentioned in the 8th Sehedule of the plaint, 
айа the defendant will be bcund to allow 
tbe plaintiff’ to have the said ghur and 
bhiti for that period without payment of 
rönt.” In respeot of the property that was 
the subject-matter of ів? suit a partition 
саве had beén instituted and in that par- 
tition suit the defendant No. 1 was a party 
but the plaintiff was not. The partition 
which had been effeated in the partition 
proseedings was aonfirmed by the Collestor. 
Under this partition the defendant No. 1 
löst the possession he had in property 


Das replied in 


(2) 53 Ind, Сав, 534; 46 І, A. 240; 37 M, L. J. 
525; 17 A. L, J. 1117: 24 О. W. N. 177; (1920) M. 
W. N. 66; 27 M. L. T. 42; 11 L. W. 801; 3t C. D, J 
208, 22 Bom. І, В, 485; 47 О. 486 (P, O.). 
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No. 21 of the Firat Sshedule of the plaint.- 
iff's suit. The oonsequence was that the. 
plaintiff was unable, by virtue of his dearee, 
to obtain khas possession of that property. 
He, therefore, tried to execute the стве: 
by obtaining possession of the house snd 
the bhitt of the “8th Sshedule, On hia 
petition a peon of tha Court was dirested 
to deliver possession. to him. and did 
astually deliver possession of a portion of 
this properly. Then, the defendants. Nos.. 
1, 6 and 7 objested to this delivery of 
possession and their objestion has been 
upheld by the lower Oourt- and 16 has. 
been dealared that the plaintiff is “not 
entitled to get possession of any property’ 
mentioned in Sehedule VIII in exeontion of 
his present desree. Though, personally, I 
am not in agreement with all that is said 
by the learned Subordinate Judge in his: 
judgment as regards the right of the 
deoree-holder to possession of the property 
in Sshedule VIII, yət I think his desision 
must be upheld on the sole ground · that 
this oondition in the solenama oannot be 
enforsed in exesution of the desree, The 
subject-matter of the suit brought by the 
plaintiff was the maliki right to 8-annas 
share of certain properties inaluding the 
property in Sehedule VIII. By the desree 
it was deslared that the plaintiffs enit, 
so far as he elaimed the maliki right to 
Sohedule VIII, was dismissed. What was 
given to the plaintiff in respest of „the 
Sahedule VIIL property by the &th para- 
graph of the selenama was not a portion 
of the right ‘elaimed by him.’ What he 
obtained was possibly the rightofa tenant 
holding withont payment of rent, possibly 
the right of a liesnsee. But it was not 
a right whieh was inany way the subjeot. 
matter of the suit. It was a part of the 
consideration for whieh ‘the plaintiff agreed 
to eompromise.the suit. In the вава of 
Jasimuddin Biswas v. Bhuban Telini (1) 
it has been held at page 403, that, so far 
as а  solenama decree sovers matters 
nct .direotly in issue in the suit, these 
terms of the solenama cannot be enforeed 
in exesntion of the desree, but the deoree, 
is evidenee of the agreement entered into 
as regards those matters, On behalt of 
the appellant is is pointed ont that А 
different view has bsen taken by other 
High Courta in this sountry and that the 


e 
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desision referred to is an obiter dictum and . 


was nob nesessary for the desision of the 
appeal in whioh it was made. It appears, 
however, that this view has never been 
dissented from in this Court, and, in a resent 
decision of the Judicial Committese іп 
Hemanta Kumari Debi v, Midnapore Zemindari 
Oompany Limited 2) their Lordships ex pressed 
а similar view. {refer more partisularly 
to their remarks at page 245* where they 
said! “it may be that, as a desree, it was 
incapable of being exeonted outside the 
Jands of the suit, but that does not pre- 
vent it being reseived in evidenee of its 
sontents," Taking this view, I would 
hold that, whether under the terms of 
the. solenama desree holder is entitled to 
reoover possession of the property of Sehed. 
ule VIII or not, he eannot enforee that 
right in exeontion of that deoree, and, for 
this reason, I would dismiss thia appeal 
with eoste, hearing fee two gold mohure. 
SunsawanpY, J.—1 agree. 
Appeal dismissed 
* Page of 45 I. A.—| Ed. ] 





MADRAS HIGH COURT. 
O1vin АррвА:В Nos, 25 anp 157 
| or 1918. 
December £, 1920. 
Present: —Justiso Sir Abdur Rahim, KT., and 
Mr, Justice Oldfield. 
PURAVIYA GOUNDAN-— DEFENDANT 
—APPELLANT IN APPEAL No. 25 or 1918 
AND RESPONDENT IN ÁPEAL No, 157 
or 1918, 
Té/8US 
POONACHI GOUNDAN AND ANOTHER— 
PLAINTIFF4—— RESPONDENTS IN APPEAL 
No, 25 or 1918 AND APPELLANTS IN 


АррЕАІ, No. 157 or 1918. 
Civil Procedure Code (Act V of 1908), s 92— 


-Hindu temple—Origin and founder unknown—Free ` 


access of public for worship-— Temple, whether public 
religious trust or private property Presumption. 


In determining whether or nob a temple, the 
origin and founder of which are unknown, forms a 
public religious trust to which section 92 of the 
Civil Procedure Code would be applicable, the fact 
that members of the public are freely admitted to 
the temple subject to such regulations as are either 
sanctioned by usage of the institution, or imposed 
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by the Pujari who isin charge of the management for 
the proper conduct of the worship, that the publio 
are always freely invited for the purposes of 
worship, that festivals are celebrated on a large 
scale and numerous worshippers resort to it on such 
occasions from remote places, affords a prima facie 
inference of dedication to the public: the fact that 
a peculiar mode of worship prevails in the institn. 
tion, that the management follows a particular line 
of descent in the Pujari’s family, and that the Pujari 
for ‘the time attracts considerable personal devotion, 
either singly or collectively, would not be sufficient 
and indicate that the 
temple is the private property of any individual. 
[p. 659, cols, 1 & 2; p. 630, col Ї.] 

_ Appeals against а decree of the Court of 
the Subordinate Judge, Triohinopoly, in 
Original Suit No, 17 of 1416, i 

These appeals same on for hearing on the 
8rd, 4th, 5th, 10th and llth of November 
1920. 

FACTS appear from the judgment. 

Mr. А, Krishnaswamt Агу, for the Ap. 
pellants.—The lower Court erred in finding 
that the temple із а publie one. There are 
peculiar features in aonneation with this 
temple that distingnish it from the ordinary 
temples in Southern India, There is no regu. 
lar daily puja servioe. It із performed only 
twieea week, On oaensions of pollution in the 
Pujari’s family риа is suspended. It is not 
condusted by a substitute, The Pajari here , 
unlike the ordinary Pujaris in other temples, 
is not a paid servant. He is supposed to 
possess supernatural powers and all offerings 
are intended for him. The management of 
temple lands has been in the first defendants 
line. There ara no prosessions in streets and 
no hundtal is Көрі for eolleetions. All these 
show that itis а private family temple to 
whioh seetion 92, Civil Procedure Code, does 
not apply. 

Whatever may be the language of the 
Inam register, the Pujari was the objeot of the 
endowment, The Pojari is the real institu- 
tion avd persons Яозк to have their blessings 
from the Pujari to whom super-human powers 
are ascribed. He ooeupies the position of a 
Matadhipathi. 

See Selhuramaswamtar v. Meruswamsar (1). 
In the previous suit’ by members of the family 
the right of the publia was not asserted, 

Mr, T, Narasimha Atyangar, for the Re- 
spondente,— The nam grant and Exhibit E, 


(1) 43 Ind. Cas. 806; 41 M. 296; 7 1, W. 22; 4 
Р.І. W. 91; 84 M. L, J, 1£0; 16 A. L. J, 118; 27 C. 
T, J. 231; 22 О, W. N. 457; 20 Bom. L. R. 614; 45 I, 
А l1 (P. 0). 
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theextraet from the Іпат Register eonola- ` 
sively show that the goddess Kamakshi was 
the objest of the grant. The nam was son- 
firmed by the Government in the name of the 
deity. It was unlikely that the donor who 
was a Pujeri would have made а gift tos 
family temple. ` i 2, 

The saeredness in whioh the Pujari was 
held by the worshippers does not show that the 
institution is private. Тһе management by 
the members of the defendant’s family only 
shows that the donor eonferred on them that 
right or that they acquired it by preseription, 
The extent and area of the temple permires 
and the faot that a number of subsidiary 
shrines are attaebed to it bring it within the 
presumption in ‘Subramanta Atyar v, Laksh- 
mana Goundan (2). 

The absence of the exercise of a right by 
the publis to get the Pujaris to assount for the 
insome is asoountable by the general publio 
в paltry in these matters, 

Selhuramcawamtar v. Meruswamtar (1) does 
nob apply to this aate. That was a вава of 
a grant to a Qura and the Privy Oounoil ex- 
presely held itto be a grant to a specified 
person. ч 
JUDGMENT. - 

Авров Raxim, J.—The first and the most 
important question in this appeal ir, whether 
‘the temple to whieh the suit relates, known 
‘as the Kamakshi temple, situate in the village 
‘of Omandur in the Trishinopoly Distrist, is a 
‘public temple within the meanting of seotion 
92, Civil Prosedure Code, or a private temple 
belonging to the defendant Puraviya Goun- 
dap. А 
тре two plaintiffe who instituted the suit on 
behalf of the publie aleo belong to the defend- 
ant's family. 16 is an ancient temple and 
“appears to enjoy considerable reputation. At 
the earliest period of which we have evidence 
it was more or less of an uopretentions eharas- 
‘ter but it has undoubtedly been expanding 
‘and growing in prosperity? and fame for the 
‘Jast several generations. It basa number of 
subsidiary .temples and shrines attached to 
it, The Distrie& Gazetieer says that ‘the 
temple has some claims to arohitestural beauty 
and points ont, what ів an admitted feature 
of this temple, that if has no image or idol, 
the goddess Kamakehi like the deity in the 


` (2) 54 Ind. Cas. 177; (1919) М.Ү, М, 899; 27 M. 
L T, I1 : 
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great temple at Chidambaram being repre: 
sented by émptiness or Akasam,’ itis visited 
by numerous pilgrims even from other 
districts on certain festival days, such as 
Pongal and Sivarathri, 


Another notable feature of fhis institution 
is the spécial veneration and sanctity in whioh 
the Pujari is held by the worshippers. The 
defendant is the present holder of that office 
and the evidenee, together with the desisions 
in the previous oases in eonnestion with this 
temple, establishes beyond question that the 
offise has always devolvad on the eldast male 
member of the eldest line in the defendant's 
family, This bas been the ease ever sinse we 
know anything abcut the institution. 


The Ројагі is the most important person in 
the institution next only to the presiding 
deity. Some of tbe worshippers who are appa. 
rently resruited mainly from the poorer and 
illiterate classes even regard him as slothed 
with divine powers, Some of the letters ad- 
dressed to him by the votaries evinse an 
ànlimited faith in his oeeult powers no doubt 
derived from the goddess Kamakshi, Many 
people known as Kudis, literally ryote, or 
devotees of the temple, believa in the power 
of the Pujari to bless them with health, wealth 
and ehildren and on fulfilment of their vowa 
they make presents which form а aonsidera- 
ble souree of income to the institution, The 
Puajri alone ean perform the worship whioh 
is performed only on two days of the week, 
Mondays and Fridays. If he goes on tour, 
the inner.shrine or the garbhagrahom ia shut 
and wherever he goes he oarries on worship 
similar'to that in the temple, None but the 
Pujarifor the time being ean perform the 
regular worship. The puais suspended for 
15 days on the death of. a member of the 
Pnjari's family, The Pajari doe: vot perform 
the funeral seremony of his father like an 
ordinary Hindu but а deputy performs it on 
his behalf, 

The Pujari is installed with sonsiderable 
seremony and, as already mentioned, the 
offise is confined to the oldest male member 
‘of the eldest line among the dessendants of 
the Pujari, Ina previous litigation in whieh 
the other members of the family claimed a 
share in the offiee of the Pujari and ifs emola- 
ments it was held that the ове and: the 
emoluments.appertaining to it were not diyi- 
sible in tho family. Мо hundi is kept in the 
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temple. The offerings are made to the Рајагі, 
These mostly take the form of saah, ghee ar 
melted butter, vessels, oloth, eooked food, 
sattleand grain, О? these, the ghee is utilis: 
ed for maintaining the lights ia the temple, 
and the defendant claims that oash is offered 
to the Pojari for services rendered by bim to 
the worshippers though the Pujari has been 
devoting such insome to the maintenanse and 
improvement of the temple. Of the other 
offerings the Paricharakas reoeive at least a 
share, 

The Pajari doas not Езер any essount, and 
until the date of the institution of the auit 
the publio did nobin any way question his 
administration althongh the other members 
of ibis family, as already mentioned, uo- 
sussessfully songht to establish their right 
to a share in the ofise of tho Ројагі and its 
emoluments, Thereis no hundial or box 
kept for solleotions вв in most temples. 
There are no regular publie preesssions as in 
the naso of idols in ordinary temples; but 
that fast would be aosounted for by the 
absense of any idolin this temple. There 1s 


evidence that Bairavan worshig in the form, 


ofa festival used to be celebrated until at least 
seven or eight years ago by а seation of the 
villagers who oolleated subscriptions for the 
purpose, the Pujari sondueting the Puja on 
their behalf before the Bairavan shrine. 
The Jatra worship in connection with the 
Mariamman festivalin the village ia also 
sondueted there by subsoriptions raised 
among the villagers, The  Kallars and 
Nadans aleo celebrate a spesial form of 
worship at the temple known as Perum Puja 
and this Pujari forma a aubstantial source of 
indome to the temple, The tonsura sere- 
mony ів alco performed here and the deity 
Kamakshi to which the temple is dedicated 
has been adopted as the Kuladevi, or family 
deity, of many families. Я 

The temple and its subsidiary shrines 
psoupy an enclosed area of 22 acres. The 
land ів elassed as Gramanatham Poramboke, 
that is to say, village site, but admittedly 
it is an ansient temple and Т attash no 
spesial significanee to the olassifiontion, The 
asheme of conatrustion of the temple and 
its shrines does not differ from that of 
ordinary temples and воще portions of tke 
buildings at least were built, according to 
the evidence, from sash offerings made by 
devotees for ifrupani or temple works, 
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The temple does kot enjoy any large 
landed erdowments but iu or prior to 1794 
a member of the Poligar family of Thoraiyur 
granted certain Punja lands to the temple. 
This is evidenced by ап inscription on the 
ssiling of the Mantapam  whiob, as the 
Subordinate Judge thinks, is probably the 
most aroien& part of the - building. Except. 
ing this intoripticn, there is no sannad 
forthaoming as to this grant. In Hehibit 
E, whioh is an extraot from the Inam 
Register, there із в mentioa of an inam of 13 
serea made to Omandur Kamakshi Amman 
Goddes ғ, worshipper Devaraya pujarz" 
The inam is confirmed to the tnamdar, 
namely, the goddess Kamakshi, represented 
by the anoestor of the defendant, worship. 
per Devaraya Pujari. There was no sannad 
forthsomipg at the date of Exhibit А but 
the inam is stated to be an old inam 
belonging to the olass cf De athayam Artha. 
maniyam, that ir, a gift to God, half rent- 
free, These inam landa are nob now in the 
possession cf the temple but are in the 
posression of ceveral members of the family 
and some strangers. Besides tke ingoription 
already mentioned, there are inseripiionsg of 
a later date on some other parts of the 
temple buildings showing that they were 
construeted by the ancestor of the defend- 
ant, 

These are the main features of the insti- 
tution and the question whether the 
temple is a publio institution or the private 
property of the defendants family is в 
matter of inferense to be drawn from these 
facts, The origin of the temple ів shrouded 
in obseurity and, apart from tke vague and 
unwritten tradition spoken to by the defend- 
ant, there is no evidense on which the 
Court oan find as to who was the founder 
of the temple. This much is eertain that 
it ia one of the ansient temples of Southern 
India and it was in existence before 1793, 
the date of the infeription on the Mantapam, 
bow long before it ia not possible to deter- 
mine, The family of the defendant have 
been exelueively associated with the manage» 
ment of the institution and the oonduot of 
worship therein, All that this shows is, that 
the right to condust the worship in the 
temple was  eonferred on the defendant's 
family by the founder whoever he was or 
has been acquired by them by usage. Some 
of the buildings appertaining to the institu. 
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tion’ were eonetrusted by the defendant's 
grandfather, who was the Pujari at the 
‘time, but the main building, as the Subordi- 
-nate Judge finds, was in existence before that 
time. : 
The earliest piece of evidense with refer- 
ense to this institution, namely, the inam 
grant evidenced by the stone inseription of 
. 1794 and inam statement of 1203, pointes 
to the temple being æ publie institution 
and not the private property of any indi- 
vidual, It is extremely improbable that 
the Poligar—who was more or less a 
Ruling Ohief—the donor of the inam dealt 
with in Exhibit E, would have made an 
endowment to a private temple; and the faot 
that the inam was confirmed by Govern- 
ment in the name of the presiding deity 
of the temple is a strong sirenmatanoe in 
support of the plaintiffs’. ease that the 
institution at that period was regarded 
as a publics religious trust and the Pujari 
at’ the time was treated merely as the 
manager or ounstodian of the inam property. 

‘Considerable emphasis has, however, been 
rightly laid by Mr. A. Krishnaswami Aiyar, 
the learned Vakil who argued the defend. 
ants oase, on sertain special sharacteristios 
of this institution distinguishing it, aaeording 
to his sontention, from the ordinary temples 
in Southern India. . Those are, as already 
mentioned, “that no Puja is performed except 


on two days in: thé week,. and: that when - 


' the Pujari goes on tour there is no substitute 
to perform the Pujs,.on the огопггепве of 
a death in hia family the Puja is sus- 


pended for some days owing to pollntion. 


and the Pujari, unlike the Pujaris at the 
ordinary temples, is held in speeial veneration 
by those who resort to the temple and in fact 
he is oredited with supernatural powers as 
the intermediary of the presiding ponani 
Kamakshi, te 

The learned Subordinate’ Judge, who is a 
Brahmin, says that thou£h the system of 
‘worship earried on in the suit temple ів 
peculiar in some partieulars it ia not different 
in essentials from the worship -oarried on 
in the ordinary temples of Southern India; 
Tt eannot be. seriously sontended that there 
is any spesial form of Puja whiob is known 
exelusively to the Pujari, for it is in 
“evidence that the observances and the formula 
fre noted down in a book kept by. the 
Pujari. 2 M 
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' The pésuliar fasts in eonnestion with the 
institution, sush as they are, do undoubtedly 
indicate, however, that the worship conducted 
there derives considerable significance from 
the personality of the Pujari; butit would 
be going too far to hold, relying on the 
exaggerated expressions of some of the 
devotees oscurring in several letters, and 
in the deposition of some witnesses, that 
the Pujari is the real institution and the 
temple is only a please where he eomes on 
his ministrations to an invisible deity; or, 
in other words, the temple is the private 
property of the Pujari built in order to 
erable him to carry on his own devotions 
and not for the spiritual benefit of any 
Beebion of the Hindu publie. That, in faot, 
is the gist of Mr, А, Krishnaswami Atyar’s 
arguments, He wants us to hold that the 
Pujari in this ease holds the position of a 
Matathipathi, and tha sc-oxlled Kamakshi 
Temple із like a mutt, But the primary 
funetion of the institution known asa mult 
is the imparting of religious and spiritual 
instrustion.and that could not be predisated 
of the present temple, In this sonneation 
а. resent desision of the Privy Couneil in 
Sethuramaswamiar v. Meruswamtar (1) has 
been pressed upon our attention, "That was. 
а case of-a grant of  sertain properties 
made -by the Rajah of Tanjore to’ a holy. 
шап whom the Rajeh brought to Tanjore 
as his Guru. Some of the grants were 
for non-religious purposes and they were 
held to be ordinary рав property. 
Others were for religious and  oharitable: 
purposes in oonneotion with the mutt founded 
when ‘the Guru eame to Tanjore, and their 
Lordships of the Privy Counsil held, with 
respest.to the · properties of the latter 
desoription, differing on this point from the 
High Oourt, that the · intention of the 
founder was that they should be adminis. 
tered by the man who was the head of 
the’ muit to whieh offiee the eldest son of 
the previous holder would naturally susseed; 


‘the offise being indivisible among the mems 


bers of the.family. Therefore, they same 
to -the eonelusion that there was no jurisdio- 
tion in the Indian Courta to settle a asheme 
the only eífeet of whieh would be to take 
away the sole power of management from 
the eldest son. In this case there wasno 
question raised as to whether the property 
granted for religious and оһагібаріе pure 
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poses did not form a publie trust and аз 
such whether  seation 92, Civil Procedure 
Code, would not be applicable. The soheme 
that was songht for was only for the purposes 
of the management of the property by the 
different members of the family it being the 
ease of the plaintiffs that all the membara 
of the family were entitled to a share in 
the management, Their Lordships did not 
$onsider whether, in the interests of the 


publio, a soheme should be framed under the 


provisions of section 92, Oivil Proeedure 
Code, No such olaim was made by the 
plaintiffs, who sought only to establish their 
right of management aa members of the 
defendants family. 

Muoh relianes was also placed on the fast 
that the members of the publie never 
asserted a rightto the supervision of the 
affairs of this temple and that the Pujari 
never kept апу seaount, acd in fast dealt 
with the property of the temple and its 
inoome in any way he chose without any 
interference on-the part of the publie, Ме. 
A. Krishnaswami Aiyar speoially pointed 
out the fact that in, the previous litigation, 
in whish certain members of the family to 


whioh the defendant belongs and of whieh 


the plaintiffs themselves are members, 
there was no speoifio allegation that it was 
a publie temple, As regards the inaetion of 
the publie, I think 16 is correctly observed 
by Seshagiri Aiyar, J., in Subramants Atyar 
v. Lakshmana Goundan (2) that “a Hindu, 
after having made an offering to tha deity, 
never troubles himself about its applica. 
tion. He sonsiders that his duty is ended 
and that if the persons who sre entrusted 
with the control of those offerings, do not 
behave as they ought to, the deity wonld 
look to their punishment and that he has 
no further soneern with it. This is the 
general attitude of the people.” “In the 
previous litigation the members of the family 
were only soncerned in asserting their 
private rights to the offerings and ‘other 
insomes and not in proteoting the interests 
of the publio. The plaintiffs in those suits 
failed, in establishing their right to the offise 
of the Pujari as against the defendant's 
father, aud it was held that they were only 
entitled to the оое of Paricharakas while 
the eldest male member of the family in the 
eldest line was alone entitled to the office of 
Pujari. 


INDIAN OAREN, 


659 


- Considerable signifieanse must be attached 
to the inom grants already referred to 
whieh, in my opinion, furnish very sogent 
evidence that the temple is a publio in. 
stitution. The whole of the evidense un- 
doubtedly shows that ths members of the 
publis aro freely admitted to the temple 
subject, no doubt, to guch' regulationa ан 
are either sanstioned by usage of the in- 
stitution or imposed by the Pajari who is 
in charge of the management for the 
proper conduct of the worship Even when 
the Pujari is absent, the devotees. some to 
the temple and take holy ashen from & 
pit in tbe temple. That tha publis had 
always been freely invited to the temple 
for the purpose of worship is abundantly 
slear and cannot be disputed. Festivala 
ate aelebrated on a large soal and 
pumerous worshippers  resorb to if оп 
вос ововвіопв from  remole places, This 
ean hardly be said to bs an ordinary 
charaoteristia of a private family temple. 
A private temple ia generally attashed to 
the dwelling-house of the founder so that his 
family and his deseendanta бап sarry on 
their worship there. This is fully explained 
in the Kallipatti case. The temple to whioh 
the suit relates is not connected with the 
residenee of the defendant. It caeupies a 
large area, of ground and numerous shrines 
are attached to it all being enelosed by a 
wall. I am of opinion that the fast that 
members of the publio have all along been 
invited and freely admitted to this temple 
for purposes of worship affords’ a prima 
facie inference of dedieation to tha publis, 
even withont resorting to sush general 
presumption as is referred to In the judg- 
ments of Sadasiva <Aiyar and Soshagiri 
Aiyar, JJ., in the Kallipatti ense. referred 
to, namely, that in the Southern Presidansy 
exoept perhaps the West Coast the presump- 
tion is that a temple builtin the ordinary 
style with Prakarams and Mantapams ів в 
publis temple until the oontrary is proved, 
This inferense is strengthened by the exiat- 
ense of fhe inam granta, Neither the pecus 
liar mode of worship prevailing in the 
institution nor the faot that the management 
follows a partisular line of dessent in the 
Pujaris’ family or that the Pajari for the 
time being attrasts considerable personal 
devotion, either singly or eollestively, would 
bo sufficient to rebut this inferense and tg 
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indieate that tbe temple is the private prop- 

.erby of the defendant’s family, The suit, 
therefore, as instituted under  sestion 92, 
Civil Prosedure Oode, is maintainable, 

With referense to the question as to 
the properties in Schedule B, subjest of 
Appeal No. 157 of 1918, whether they belong 
to the temple or are the private properties 
of the defendant, there is really no evi- 
dense in support of the plaintiff? slaim. 
The mere faet that the defendant did not 
keep any вовоппё ef the offerings would 
not justify the Oourt in presuming that 
whatever properties were acquired by him 
were acquired from the temple funda. 
The defendant and his father and grand- 
father had properties of their own apart 
from the offerings made to them as Pujari 
of the temple; and there is nothing to 
suggest that the properties in Schedule 
B sould not have beenacquired out of the 
ineome of their own properties. The title- 
deeds do not rhow that they were acquired 
on behalf of the temple. No doubt in 
some of them the defendant’s father is 
deseribed as the Pajari of the Kamakahi 
temple, but that is nothing more than a 
desoription. 

Of the value of the offerings, the evidense 
is diserepant and, as the Subordinate Judge 
points out, they consist mainly of perishable 
articles whioh are distributed among the 
worshippers and the servants of the temple 
aecording to the prevalent usage, The Trial 
Judge also rightly points out that sometimes 
large money presenta are reeeiyéd from the 
worshippers when their vows have been 
fulfilled and these reseipts together with 
the moneys eolleeted for the sonstruetion 
and improvement of the temple might 
well be aesounted for by the considerable 
additions and improvements effeoted by the 
defendant's father, The value of the temple 
buildings, as we find them now, is estimated 
at a lakh of rupees or so айа there вап be 
little doubt, therefore, that the offerings in 
sash as well as the other available income 
must have been largely, if not entirely, utilised 
in improving the temple, 

The defendant took over sharge of the 
temple on the death of his father in April 
1914, The plaintiffs claim that he should 
ascount not only for the period for whieh 
he has been in management but aleo for 
the period of his father’s management, 1 
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do not reo how the defendant вар be 
called upon to render an asoount of his 
father’s management as it bas not been 
shown that he was meddling in the man- 
agement of the temple during his father’s 
time. So far as his own period of office 
is soncerned, the Subordinate Judge finds 
that nothing definite has been proved against 
him, There ise, further, the broad fast in 
the defendant's favour that during his 
management and also that of his father 
and grandfather tke temple bas been 
eonsiderably improved and augmented. The 
fast that neither the defendant nor his 
predesesssrs-in-offca kept апу aseount is 
no doubt attributable to their belief, how: 
ever erroneous, that the temple was the 
private property of the Pujari, Apart from 
that, no sase of mismanagement has been 
proved against the defendant, 


The Subordinate Judge has dirested а 
soheme for the future management of the 
temple and its affairs, the main feature 
of whieh is to be that the Pujari should 
maintain proper assounts of the income 
and expenses of the temple and that proper 
safe-guarda are to be provided to prevent 
misappropriation or misapplisation of the 
temple funds. Onee the temple is found 
to be a publie institution the Court was 
justified in framinga ssbeme of this nature, 
At the same time, sare must be taken rot 
to impair in any way the prestige or the 
privileges whieh the Pujari enjoys in thia 
institution and the seheme must also have 
due regard to all the usages prevalent in 
the temple. 

The desree of the Subordinate Judge 
will be confirmed, and Appeals Nos, 25 
and 157 of 1918 dismissed with costs. 


OLDFIELD, J,—I agree with my learned 
brother that the suit temple muat- be re- 
garded as publio and, therefore, refer only 
io eertain portions of the case, dn whieh 
the view 1 take differs to some extent 
from his, 

Firstly, I respeetfully doubt the relevaney 
of his reference to the eharacteristios of a 
private family temple, if, as I understand 
it, it implies that no third olass of temples 
besides publis and private family temples 
is sonoeivable. For there seems to me no 
diffeulty in the eoneeption, whieh is well. 
understood in England, of a private plaeg 
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of worship unsonnested with any family 
and owned by an individual. Ibis, how- 
ever, guffisient that the law, as laid down 
in the judgments of a Baneh of three Judges 
in Subramanta Atyar v. Lakshmana Goundan 
(2), will cover the present ease. It may 
be doubtful whether the broad dictz whieh 
those judgments eontain, ara to be read 
literally, For, when, for instanas, Seshagiri 
Aiyar, J. says that "it would undoubtedly 
be regarded as a fraud prastised upon the 
publie that the income derived with re- 
ference to the sanctity and holiness of a 
shrine should be regarded as the perquisites 
of the persons in oharge,” and that “it would 
strike at the very root of religionin India 
to hold that the person who is permitted 
by the worshippers to reseive the offerings 
is the owner, and not simply the trustee, 
of the insome,” it is diffisult to see how 
the existanse of any private temple at all 
san claim legal resognition. But the rule 
whish the judgments undoubtedly support, 
that elaims to temples as private are to 
be regarded with  disfavour and proved 
by those who make them, is snffisient 
for the deeision of the present база and 
entails a deoision in plaintiffa! favour, 

I have mentioned my learned  brother's 
reference to the sharasteristios of a private 
family temple, in view of the argument based 
on the olassifisation of the site of the suit- 
temple in the Ssttlement registers as village 
Bite, that thia is inconsistent with its being 
part of or attashed to defendant's dwelling. 
house. The point of the reference tə those 
registers, Exhibits Н, HI, is that at suoses- 
give Settlements the larga extent of 22 aoras 
comprising the site is shown as Poramboke 
Gramanattam, not as the sites of other təm- 
ples are shown and as оре would expest it to 
be shown, if it resembled them, as Pagoda or 
village templa Poramboke, Gramanattam is 
the generis term for village site, inslading 
that on whioh the houses of private residents 
stand; and there i8 no doubt some forse in the 
argument that these deseriptions are sonsistent 
with an aoquisition and holding by defend. 
ant’s predeoeasors and defendant as ordinary 
private site and not, like the sites of other 
temples, for a specified eommunal purpose. It 
is, however, d #9015 to assume that the regis. 
tration necessarily represents any full aon. 
sideration of the eireumsíanses or may not 
have been aosepted by the superior author- 
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ities without serntiny in consequence of the 
influense probably exerefsable by defendant’s 
predesessors over the village offisers, It is 
important that no registry oonsistent with 
defendant's ownership was obtained for the 
temple inam land, In the oireumstanses, 
the entries in the Settlement registera deserve 
very little weight, 

° The other point, on whieb I desire to sup- 
plement the judgment just delivered, is the 
position of the Pujari, at present defendant; 
his eontention beirg in»parlieular that ha 
possesses the attributes of the superior of a 
muit and in general that the sanetity and 
popularity of the institution and the sonduat 
of its worship depend direotly on his parsonal 
hereditary qualifications for hia position and 
that, therefore, the worship and the temple 
itself must be supposed to be onder his unfet- 
tered sontrcl. As regards the first point, the 
analogy between him and the head of a mutt 
rests on slight foundation, For, witbout 
attempting an exbauetive definition of institue 
tins of that kind, I san see nothing here 
resembling the provisions for religions study, 
whioh is ordinarily among a mutts definita 
objests, or the initiated disciples, from whom 
the superior of a mutt is ohoren. And onthe 
seeond, althcugh the ritual cf the temple is 
esoteric, in the sense that itis preserved in 
the memory of the Pujari or in а note-book 
in his possession, and the performance of 
that ritual is not in fast seen by the public, 
it is nof, I believe, uneommon for particular 
temples to have their partioular uses, of the 
detaila of which the publio will not be aware; 
and, if, as the evidence indisates, come of the 
very irdistinotly qualified elass of kudis or 
votaries are in the babitof using language 
consistent with the Pojari’s own possession of 
supernatural powers, that, it may be suggested, 
is not without presedent, as a confusion bet. 
ween the respect paid to the efficacy ‘of tke 
priest’s intercession and veneration of the 
deity, to whom “his prayers are dirested. In 
the preeent oase that deity is the Goddess 
Kamekshi, a wellkrown member of the 
Hindu Pantheon; and there isnot any sreh 
question as there was in Subramania Atyar v, 
Lakshmana Goundan (2), already referred to, 
of devotion to the founder of the temple or 
his relies. 

Tt is in faot the absence of evidence of suoh 
devoticn and of anything in the present sare 
regarding the foundation of the temple or its 
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founder, whioh is strongly against defendant: 
and there ara also against him the inam 
registry inthe name of the deity aud the 
continuous free aesess of the pablis to the 
premises, Suoh access, I regard as in no 
degree insonsistenf with the regulation of 
services by defendant or their performance 
on partioular days of the week; and it is not, 
in my opinion, shown to be true that worship 
is confined to those regular services and is 
never performed as it is in other temples, 
in eonnestion with the offerings of particular 
devotees. That the publie have hitherto 
made no attempt to assert rights of oontrol 


over the temple and its revenues and that’ 


previous litigation, to whioh defendant's 
family, inslading plaintiffs, were parties, 
insluded no sush assertion, is merely aon- 
sistert with the prevailing apathy in respeot 
of religious trusts and justified по inference, 
especially when, ав ів the ease, there is no 
direst or publis mismanagement of the trust 
established. With these observations, I воп. 
eur in my learned brother's finding that the 
Institution is publia. 

I eoneur also in the remainder of his 
judgment, ineluding the observations he has 
made regarding tke further course of the 
proeeedings. ` 

M O, P, 

Apgeals dismissed, 


CALCUTTA HIGH COURT. 
Appeals FROM ÀPPELLATE Dgckkgs Nos, 10 
AND 20 cr 1920, 
April 19, 1921, 
Fresent :—Justiso Sir N. В. Obatterjea, Kt., 
and Mr, Justise Panton, 
Іх No. 10 or 1920 
SRISH CHANDRA BANERJEE-— 
PrirNTIFF— APPELLANT 
167518 
PROTAP CHANDRA DAS ann OTHERS 
— Devenpansrs — RE8PONDENTR, 
In No. 2) cr 1920 
PROTAP CHANDRA DAS AND OTHERS 
— Drrsrparts—APPELL: NTS 
VETSUS 
JAMINI КАМТА GHOSE axp orHERg— 
Derevpants anD SRISH CHANDRA 
BANDOPADHYA—Puaintirr— 
RerPoaDenty, 
Bengal Land Revenue Sales Act (XI of 1859), в, 36 
- —Interpretation—Person olaiming through certified 
purchaser. 
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Section 36 of the Bengal Land Revenue Sales Aot 
ought to be construed strictly. Ib does not apply to a 
case where а person is not a certified purchaser himself 
but а person who claims through a certified pure 
chaser, [p. 664, col. 2. ] ; 

Raj Chunder Chuckerbutty ү, 


Dina Nath Saha, 
2 О. W. М. 483, followed, 


Appeals against the desrees of the First 
Additional Distriet Judge, Daaea, dated the 
18th of September 1919, modifying those of 
ihe Officiating Munsif, First Court, af 
Munshiganj, dated the 18th of June 1918. 


FAOTS appear from the judgment. 


Mr, Ramesh Chandra Sen, for the Appel. 
]ant.—The plaintiff is the appellant. The 
appeal arises out of а suit for dealaration of 
titie and eonfirmation of pcssersion. There was 
а previous suit for rent in which defend. 
ants Nos, 1—5 denied plaintiff's itle. 
That suit having failed the present suit 
has been brought. The case for the plaint- 
iff shortly is this. There is a Taluk 
No. 7020 of the Dasea Collestorate of 
whieh lanna 3-gundas and odd share 
belovged to plaintiffs father, and another 
1-вопа l- krant share belonged to the 
Gangulis. The entire taluk was sold for 
arrears in 1891 acd was purehased on 26th 
June 1891, in the name of Kamini Kumar 
Bose, the real purchaser being, according to 
plaintiff, the father of defendants Nos, 1—5, 
Sale certificate was issued to Kamini. - On 
28th Ostober 1891 Darga Charan Das, 
father of defendants Nos, 1—5, by a kobala 
sold l.anna 3 gunda share to plaintiff's 
father and took a patni lease of the same along 
with other properties on the same date, at 
в rent of Hs. 18.9.9 undertaking to pay 
revenue for his share. By the same trans. 
astion the  Ganguli's share was also sold 
back, Darga Charan continued to рву rent 
till 1317 sometimes himself, sometimes 
through his son, In April 1916 the plaint- 
iff instituted а rent guit for 1319—22 against 
the defendante, Darga Oharan denied plaint- 
iffa right and set up title of defendants 
Nos. 6 ka, kha and ga. The suit was, how- 
ever, withdrawn on 12th Mareh 1917, and 
the present suit was inatitnted on 2¢th June 
1917. [n the meantime, Darga Oharan got a 
kobala executed by Kamini in favour of his 
son, Pratap, defendant No, 1, on 4th Septem. 
ber 1903, Plaintiff's oase is that this 
kobala was without consideration and a 
sham transaction. On the strength of that 
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kobala defendant No. 1 himself executed 
another Кораја 


kha and ga. The first Court desreed the suit. 
On appeal, however the suit has been dis- 
missed, Plaintiff's name was resorded under 


the Land Registration Aot, Afterwards, 
Pratap and then, subsequently, Mahamaya 
also got their names registered, The lower 


Appellate Court held that the defendants 
were absolved from proving the passing of 
the eonsideration under seotion 28 of Ast 
ХІ of 1859. -Assuming that Darga Charan 
had no interest when be sold the land to me, 
І submit he had &equired intereat by possas- 
sing it for more than 12 years. The kobala 
by Kamini to Pratap is without eonsidera- 
tion, The question would arise, therefore, 
whether the subsequent purshaser for value 
would be sfiected by dofest of vendor's title. 
This would raise the question of notice. 
There is no finding on this question. Durga. 
Charan’s son would be eatopped from ques- 
tioning my title if it be held that he had no title, 
as he had noties of my purchase, Seation 28 of 
Ast XI of 1859 applies between the purchaser 
and the benefiotal owner and not впзваѕзога of 
the benefisial owner. Tha custody of the 
sale certifiaate has been much relied on by the 
Judge. Refers to seation 55 (3) of tho Trans. 
fer of Property Act. All thetransaotions by 
Pratap and Mahamaya oannot be valid as 
they are affested by nofise of my purchase. 

Dr, 
Nos. 1 5.—My elients were no parties to tha 
kobala exesuted by defendant No. 1 in favour 
of Mahamaya. 

Dr. Sarat Chandra Basak (with him Mr. 
Parkash Chandra Pakrast), for the Razpond- 
ents (Defendants Nos. 6 ka, kha and g4),— 
Most of the grounds urged are opposed to the 
statements in the plaintiff's plaint. Plaintiff 
has charasterised the two kobalas as fraudulent 
and without eonsideration. Now thay say 
that the kobalz by Kanini is genuine. That 
is inoonsistent. In order to apply the 
dostrine of estoppel there must be some 
foundation for it in the plaint. Tha finding 
is that Kamint was a real owner, Darga 
Oharan had nothing to sonvey to. plaintiff, 


І submit there is no question of feeding the . 


estoppel. The sum of Rs, 18.9.9 ig 
payabls for this estate as well as other 
estates. That is apparent from tha Sattle. 
mens Rosord which does not show thas any 
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in favour of Mahamaya.. 
whose sussessors are defendants Nos, 6 ka, . 
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ront was payable for Taluk No. 7020. This is 
explaiued-by the fast that в purahaser at a 
revenue sale is not required to apply for 
mutation of names, The question of adverse. 
possession was not pressed before the Courts, 
below. It has been found that my elienta 
have been in possession from their purchase 
till date of suit, Realisation of rent from 
Dorga Charan does not go to the appellant's 
advantage. Svotion 28 of Act XI of 1859 
sovers the purchase of Kamini, ` s 

Mr. Ramesh | Ohanjra Sen, in reply.— 
Section 23 must ba vary atristly aonsirued. 
Refera to Ruy Ohundor Ohuckerbulty у. Dina. 
Nath Saha (1). This oase has been followed 
in numerous later oases, 


JUDGMENT. 
In 8. A, No, 10 or 1920, 


The suit out of whioh this appeal arises 
relates to 1 anne, 3 gandas odd share of & 


revenue paying estate whieh originally 
belonged to the plaintiff's father, The estate 
was Bold on the “б: June 1821, There was 


a controversy between the parties as to who 
was the reat purohaser. The plaintiff says that 
is was Durge Oharen, the defendants say 
that it was Kamini Kumar, the ostensible 
purchaser. Oa the 78th Ostober 1891 Durga 
Charan exeeuted a kobala in favour of the’ 
plaintiff in rempeot of 1 аппа, 3 gandas odd 
share whioh originally belonged tə his 
father, aod on the very same day obtained a 
putni lease of the plaintiff's share along with 
sore other properties ef a rent of He. 16 
odd underteking to pay the Gavernment 
revenue payable inthe share of the plaintiff. 
The plaintiff's sase ів that Durga Charan paid 
the said rent from 1821 to 1910 and then 
stopped payment, Thereupon, in April 1916, 
the plaintiff instituted a suit against Durga 
Gharan for rest for the year 1319 to 1322, 
Durga Charan denied the title of the plaintiff 
and set up the title of defendants Nos, 6 ka to 
6 ga, The suit was thereupon withdrawn and 
the present suit for deslaration of title, and 
confirmation of possession, was instituted on 
the 29th June 1917. 

It is alleged that Durga Oharan, after 
executing the conveyance in favour of the 
plaintiff in 1891, obtained a conveyanee from 
Kamini Kumar, the sertified purchaser at the 
revenue sale, in the name of his eldest son 


(1) 20. W. N, 433. 
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Protap, the defendant No. 1, on the 4th 
September 1903, and that this kobala was 
exeouted in the name of Darga Charan’s son 
without eonsideration. The defendants say 
that 16 was for sonsideration and that the 
real purchaser was not Durga Charan baut 
his son Protap, Onthe 2nd February 1906 
the defendant No. 1 exesuted a kobala in 
favour of Mohamays, a relation of defendant 
No. 6 ga, and the defendants Nos. 6 (ka) to 6 
(ga) olaim the property as sucoessor to 
Mohamaya E 

The Court of first instanss gave a deeres 
to the plaintiff. On appeal that desree was 
set aside and the suit dismissed, and the 
plaintiff has appealed to this Couct. 

The Oourt of Appeal below has found, 
agreeing with the Court of first instance, that 
the sonveyanece by Kamini to Protap was 
without consideration, and 16 is contended on 
behalf of the appellant that that being во, 
even if the purshase of Mahamaya, the 
predesssacr of the defendants Nos. 6 (ka) to 
6 (ga), was for sonsideration, it sould not 
eure the defest in the vendor's title. It is 
further sontended that if Durga Charan 
purehased the property from Kamini in the 
benamt of his son, Protap,and if Kamini was the 
real owner, then the subsequent acquisition 
of the title by Darga Charan might have the 
effeot, of curing the defest in the plaintifi’s 
title on the principle that subsequent авапіві. 
tion feeds the estoppel. 

lt ia eontended on behalf of the respondent 
that no oase of estoppel was set up іп the 
Court. below. The question does not appear 
to have been expressly set up in the Court 
below; but itis urged.on behalf of the appel 
lant that the fasts upon whioh the estoppel 
arises were stated and gone into in the Oourt 
below. These questions should be gone into 
by the Court below. 

The next contention is that, even if Darga 
Oharan was not the real purehaser, the 
plaintiff still acquired a statatory title as he 
was in possession for 12 years under his 
purolase from Darga Charan, Oar attention 
has been drawn to в finding by the Court of 
frat inatanee to the effeot that the sollestion 
papers show that putni rent was realised 
from Durga Charan upto 1817 B, S. The 
plaintiff's рогеһаве from Durga Charan was 
in the year1591, and if the plaintiff was in 
possession up to 1910,Ch st is, for more than 12 
years, the plaintiff acquired astatatory title, 


but the question does not appear to have 
been gone into by the Court of Appeal below. 
The question appears to have been raised 
in the plaint but not speeifisally in the issues. 
The Court of first instanos dealt with the 
question of possession but поё in sonnestion 
with the question of title. If, however, the 
plaintiff was really in possession for a period 
of more than 12 years from the date of tha 
kobala from Durga Charan, he would asquire 
a title against the defendants. This question 
ought to be gone into by tha Court of Appeal 
below. 

It is eontended by the learned Ploader for 
the respondent, that there'was one lease for all 
the properties, and that, in these sireum- 
stances, the mere faot that there was sollestion 
of rent under the lease will not be sufficient 
to constitute adverse possession with respast to 
the diaputed property. This question also will 
be considered by the Court below. 16 will 
be open to the lower Appellate Court to allow 
both parties to adduse further evidense on 
the question of adverse possession. 

The learned Subordinate Judge seems to be 
of opinion that the defendants were relieved 
from the necessity of proving the passing of 
eonsideration for the kobala exesuted by 
Kamini in favour of Protap and also the title 
of the oertifisd purchaser by reason of the 
provisions of seation 28 of Ast XI of 1859, 

So far as the certified purahaser himself 
wag eonoeerned, there ів nodoubt that seation 
28 says that the certifisate shall be deemed in 
any Court of justice suffisient evidence of the 
title to the estate or share of an estate sold 
being vested inthe person or persons named 
from the date specified; and sestion 36. 
provides that any suit brought to oust the 
certified parshaser as aforesaid on the ground 
that the purehase was made on behalf of 
another person not the eertified purshaser, or 
on behalf partly of himself and partly of 
another person though by agreement the 
name of the sertified purehaser was used 
shall be dismissed with eosts. But it has 
been held that the section ought to be con- 
stroed strictly and it does not apply to a 
саве where a person is nota sertified purehaser 
himself but a person who olaims through a 
certified purshaser [әзе the ease of Raj 
Ohunder Chuckerbutty v. Dina Nath Saha (1).] 

The ease is assordingly remanded to the 
lower Appellate Court for re hearing of the 
appeal in ageordanaa with the  direetiona 
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given above and for disposal of the oase 
aecording to law. f 
Costs to abide the rəsalt, 
In 8, A. No. 20 of 1920, 

It is eontended on bshalf of the apvallant in 
this oasa that there should ba apportionmont 
of rent if ihe suit of the plaintiff oat of whieh 
Second Appeal No. 10 of 1920 has arisen, is 
dismissed, { 

Bat it was ће appellant/'s father, Darga 
Charan, who aold tha property to the plaintiff 
. in the firet instanoe on the representation 
that he was the raal ownar of the property, 

We do not think that the appellant is 
entitled to olaim apportionmeat in the event 
of the plaintiff's anit being dismissed,- on the 
ground that the defendants Nos. 6 ka to 6 ga 
have gota valid title to the property when 
such title was trausfarred to them by the 
appellant notwithstanding that .his father 
had previously conveyed to the plaintiff the 
property in dispate along with other properties 
of which the appellant ia in possession. 

Under these sireumstanoes, the appeal must 
be dismissed with costs to be paid to the 
plaintiff-respondent. . 


Appeal No. 10 remanded ; 
Appeal No, 20 dismissed. 





{LAHOBH HIGH COURT. 
LITTERS Patent ÁPPESL No. 114 or 1920, 
February 11, 1921, 
Present:—Mr, Jastica Leslie-Jones and 

Mr. Јавђіве Broadway. 
MEHRA —DzrzsDiNT —APPELLANT 
versus 
[DEVI DITTA MAL —PLAINTIFF AND 
ALLAH DAD ano oravas—Deraypants 
— RESPONDENTS, 
Hes judicata between co-defendants, when arises— 


Estoppel—Admission by opposite party—Party aware 
of facts and not misled. 


Where an adjudication between the defendants 
із necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata be. 
tween the defendants as well as between the plaint- 
iff and defendants. But for this effeot to arise, 
there must be a conflict of interest between the 
defendants, and a judgment defining the real rights 
and obligations of the defendants ínter se. Without 
necessity, a judgment will not be res judicata 
amongst defendants, Nor will it bo res judicata 
amongst them by mere inference from the fact that 
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they have been collectively defeated in resisting в 
claim to a share made against them as a group,” 
[p. 668, col. 1.] 


, Where а party is fully cognizant of his own 
rights and position, an admission mado by the 
opposite party which has not the effect of influenc. 
ing either the beliefs or the actions of the former, 


cannot operate as an estoppel against the latt " 
[p. 668, col, 2 ] ` клап di 


"Letters Patent Appeal from the following 
judgment and deoree iof Mr, Justioa Abdul 
Racof, dated the 20tbMay 1:90; — 


"This was a claim for possession of 15 kanals 
16 marlas of lard and mesne prcfite, on the 
allegation that the plaintiff was the owner of 
the land and that the defendants had taken 
wrongful possession sometime in 1912, Defen. 
dant No. J, Mebra, воп of Roda, was impleaded 
as the prinsipal defendant while the remain. 
ing defendants were impleaded as persons 
holding a portion of the land in guit aa eultiva- 
lors under the prinoipal defendant. The 
following faote, whieh are either admitted or 
found by the Court below, are material for the 
deoision of this sesond appeal:— 


On the 8th of July 1£80 Devi Ditta, the 
plaintiff in the enit, who is the appellant 
before me, purchased from one Molaim 
uncle of Mebrs, the defendant No. 1, 16 
kanals, 16 morlas, out of the fields Nos, 1596 
605 and ©84, On the basis of this sale- 
deed Devi Ditta in 1882 ened for possession 
of 16 kanals, 16 marlas, and obtained a 
decree. On the 5th of Maroh 1887 Devi 
Ditta purchased 45 kanals, 12 marlas, from 
Mulaim and Roda, unele and father cf 
Mehra. It is said and proved that, in son. 
sideration of this sale.deeó, the plaintiff restor- 
‚ва the land 16 kanals, 16 marlas which he 
had purehased in 1:80 and for which he 
had obtained a decree in 1882, The rest of 
the terms of the zale. deed need not be eon. 
sidered as they are not material for the pur. 
pore of the deoision cf the question arising 
in this appeal. One fast, however, may be 
mentioned, namely, that under the sale-deed 
of 1887 the plaintiff purahased the whole 
No. 605, one fcurth of whioh had been pur. 
chaced by him under the sale deed of 1820 and 
which he had returned un?er the arrange. 
ment which led to the sale of the oth of 
March 1887. This fast is relied оп as a 
strong piese of evidense Proving that the 
plaintiff had returned 16 kanals, 16 
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marlas whieh he’ bad purshased under the 
sale-deed of 1880, It has been found as a 
fact, which cannot be oballenged in sesond 
‘appeal, ‘that under the sale deed of 1887 
Devi Ditta had parted with his rights in the 
lands Nos. 1596, 605 and 2684, 

Sometime before 1893 Devi Ditta had 
obtained a mortgage from Mehra and one 
Umra of 137 kanals, 19 marlas insluding the 


lands Nos, 1596, 609 and 2684, and this is 


rightly held to be another evidence of the 
faot that thé sale-geed of 1t80 relating to 
16 kanals, 16 marlas had been eanselled and 
the land had been returned. This land 
was sold on the 21st of November 1t98, 
subjest to the mortgage just mentioned, to 
Ghulam Моһі-па Din, Naranjan Das and 
Kalu Mal, In 1908 the vendees, as the pur: 
chasers of equity of redemption, sued for the 
redemption of the mortgage held by Devi 
Ditta, The suit was originally brought 
against the mortgagee. Devi Ditta, alone, bui 
at his request Mehra was also added as a 
defendant to the suit. In that suit Devi 
Ditta, amongst other grounds, raised the plea 
that out of the land sought to be redeemed 
16 kanals, 16 marlas had been acquired by 
him under the sale of the 3th of July 1880 
and the decree of. 1882 and that, therefore, 
with respeet to that portion of the mort- 
gaged lands he oesupied the position of an 
. owner and not that of a mortgages. Ts pnt 
it more olearly, the plea in faot was that on 
the 2180 of November 1593, the date of the 
sale of: the equity of redemption іо favour of 
Ghulam Mobi-nd-Din, Naranjan Das and 
Kala Mal, the mortgagors, were not the 
owners of the 16 kanale, 16 marlas and that 
the vendees, therefore, had no right to claim 
redemption with .respeet to that portion of the 
land. This plea was given effeat to by the 
Court and the land in suit in the present 
ease was exelnded from the deoree for 
redemption passed in favour of Ghulam 
Mohi-nd-Din, Naranjan Dae and Kalu Mal. 
Another fast whieh has been found. by the 
Courts below is that in 1909 Devi Ditta, 
plaintiff, brought a rent-suit with respeat 
to the land 16 kanals, 16 marlas, against the 
Mehra, Qatbs, Fazal, Allah Dad, Fazal Dad 
and Mahandu in whieh suit Mehra and 
the other defendants admitted the faot 
of the tenanoy and pleaded payment 
‘of rent, The Tahsildar who decided this 
rent-anit mentions in hie judgment the faot 
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of the admission of the terianey by the defend. 
ants in thatease. The examination of the 
array of the parties to the rent suit shows 
that some of the present defendants and the 
ancestors of the other defendants had been 
impleaded as defendants in the rent-suit. The 
Tahsildar found that the defendants were 
tenants; but that they had already paid the 
rent in respest of the land in suit, This 
judgment. was upheld in appeal by the 
Collestor on the finding that the rent of the: 
land 16 kanals, 16 marlas, had already been 
paid, This suit for possession of the land in 
question was contested -by the defendants 
upon the main plea that the land in suit, 
though- sold to the plaintiff by the sale deed 
of the 8th of July 1880, had been re-transfer- 
red by him under the sale-deed of the 5th of 
Магер 1887 and that, consequently, the plain- 
tiff was not the owner of the land in suit. 
The Court of first instance held that this 
defenes was barred by the rule of res judicata 
and that the admission made in the rent-snit 
estopped the defendants from denying the 
title of the plaintiff.. The elaim was aacord- 
ingly deoreed. Onan appeal to the lower 
Appellate Court the judgment and deeree 
of the Court of first instance were reversed 
and the suit of the plaintiff was dismissed. 
He has accordingly preferred this gesond 
appeal to this Court. 

The question whieh hes heen argued before 
me, and whish I have to deside; is whether the 
desision in the redemption suit of 1908 aa 
regards the question of ownership of the 
land, in suit operates‘as res judicata, and whe. 
ther the admission of the plaintiff's title іп 
the rent suit estops the defendants from deny- 
ing the title of the plaintiff. 16 bas been oon- 
tended on bebalf of the respondents that in 
the suit for redemption the plaintiff and the. 
defendants were arrayed on the same side as 
eo-defendante and that, although the question 
of plaintiff's ownership of 16 kanals, 16 marlas 
‘was desided in favour of the plaintiff against 
Ghulam Mohi-ud Din, Naranjan Das and 
Kala Mal, the plaintiffs in the redemption 
suit, no deeision on the preeise question now 
raised was arrived at as between the ао. 
defendants in the case. 
question which is to be desided now is, whe. 
ther by the subsequent sale.deed of the 5th 
of Maroh 1887 the land had been-reconveyed 
by the plaintiff. It is apparent, however, 
from the pleadings that in order to give an 


It is urged that the ` 
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appropriate relief to the plaintiff it was 
neeessary for the Courts to ‘deside whether 
the vendors under the sale-deed of the 21st 
of November 1893 in favour of Ghulam 
Mohi.ud.Din, Narajan Das and Kalu Mal 
had an existing right or title in the 16 kanals, 
16 malas whioh they could have sonveyed to 
the vendees or whether Devi Ditta was still 
the owner of the land aoquired by him under 
the sale-deed, dated the 8th of July 1880. The 
question whether the land had been reaoveyed 
by the subsequent deed of the 5th of Maroh 
1887 was ueeessarily involved in the issue, 
What | have to decide, therefore, is whether 
the plaintiff in the redemption suit could 
have got af their right without the trial and 
the deaision of the question arising between 
the so-defendants in the ease, My answer is 
in the negative, 

In the ease of Ramchandra Narayan v. 
Narayan Mahadev (1) it was held that 
“Where an adjudisation between the defend. 
ants ія nesessary to give the appropriate relief 
to the plaintiff, there must be sueh an ad- 
judisation, and in such а oase the adnjdication 
will be res sudzcata between the defendants 
as well as between the plaintiff and 
defendants.” This rule of law appears to be 
generally aesepted by all the High Courts in 
this eountr;, The prinsiple governing sueh 
eases is taken from the Hngligh oase 
Cottingham v, Harl of Shrewsbury (2) where 
the rule was stated thus :— 

“Ifa plaintiff «annot get at his right 
without trying and desiding a ease between 
eo-defendaute, the Court will try and deside 
that ease and the co-defendants will be bound, 
But if the relief given to the plaintiff does 
not require or involve в decision of any case 
between co-defendants, the eo-defendants will 
notbe bound as between eash other by any 
proceeding whieh may be necessary only to 

‘the deoree the plaintiff obtains,” 

Both these oases were quoted and relied 
upon in the sase of Ahmad Ай v. Najabat 
Khan (8). Applying this prinoiple I must 
hold that the desision in the redemption suit 
as to the title of the plaintiff in respect of 
the land in suit operates as res judicata as 
against Mehra, 1 also hold that the aeknow- 

(1) 1 В, 216; 11 Ind. Jur. 801; 6 Ind, Deo. (N. в.) 


142, . 

(2) (1843) 3 Hare 697 at p. 688; 15 L.J. Oh, 
411; 67 E. R. 680. 

(8) 18 A. 65; А, W, N. (1895) 166; 8 Ind. Deo, 
(м, в.) 749. 
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ledgment of the plaintiff's title as landlord 
in the rent-suit estops the defendants from 
questioning his title in this suit. The deeree 
of the first Court, therefore, was sorreot and 
that of the lower Appellate Court is wrong. 
І assordingly allow this appeal, set aside the 
desree of the lower Appellate Court and 
restore that of the first Court with sosts.” 


Dr. Shuja ud-Din, for the Appellant. 
Mr. M. L. Puri, for the Respondents, 
JUDGMENT OF DIVISION BENOH, 


In 1880 Devi Ditta bought 16 kanals, 
16 marlas, of land, тё, that now in 
dispute, from the uncle of Mehra who is 
the principal defendant in the present sass. 
In 1857 the father and unele of Mehra sold 
other land to Vevi Ditta, a part of the ооп. 
sideration being the re-transfer to them of 
the area sold in 1880. Sometime before 
1893 Mehra and another mortgaged to Devi 
Ditta an area of 187 kanals, 19 marlas whieh 
ineluded the land sold in 1880 and recovered 
in 1887, In 1898 the land thus mortgaged 
to Devi Ditta was sold to Ghulam Muhay-ud- 
Din and two others who thereupon instituted 
в suit for redemption against Devi Ditta. 
At the instanse of the last named, Mehra was 
impleaded as a defendant and he joined Devi 
Ditta in pleading that tha land in dispute 
had been sold outright in 1880, the faat of the 
re- transfer in 1887 being aoneealed through. 
out the suit. The resnlt was that Ghulam 
Muhay-ud Din, eto., lost their suit as regards 
this area of 16 kanals, 16 marlas of whieh Devi 
Ditta was held to be the owner, 

Subsequently, in 1909, Devi Ditta brought 
a suit ina Revenue Court against Mehra and 
a number of others for the rent of this area 
again alleging that he was the owner by 
virtue of the sale of 1880. The defendants 
at first admitted that they were his tenants 
but also pleaded that they had paid their 
rent, and it was found by the Assietant 
Collestor that they had done so. Devi Ditta 
appealed to the Colleotor who diseovered that 

-he was not really the owner of the land but 
dismissed the appeal as he agreed with the 
Assistant Oollestor as to the rent having 
been paid. Now, Devi Ditta has sued Mehra 
and & number of others who set up no title 
for possession as owner and his auit has been 
desreed on two grounds, (1) that the faet of 
his ownership is res judicata by reason of the 
desision in the suit brought by Ghulam 
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Muhay-ud.Din, ets, aud (2) that Mehra is 
estopped from setting up his own ownership 
by reason of his original admission in the 
rent-suit of 1909. 

Against this desision there is now an appeal 
under tha Letters Patent. 

Two of the respondents— Karam Dad and 
Fazl Dad—have died during the pendenay of 
the appeal. Karam Dad was, however, 
given up before his death and Fazl Dad was 
not really a neeessary party. He alleged no. 
title and representation is, therefore, un- 
neoossary. 

The law is no doubt sorrestly laid dowa in 
Ramchandra Narayan v. Narayan Mahadev(1), 
ihe ruling on whish the learned Judge in 
Ohambers has relied regarding the question 
of wes dudicuta, 

“Where an adjudisation between the de- 
fendants is nesessary to give the appropriate 
relief to the plaintiff, the adjudieation will 
' be res judicata between the defendants as 
well as between the plaintiff and defendants, 
But for this effest to arise, there must be а 
sonflict of interest between the defendants, 
and a jugdment defining the real rights and 
obligations of the defendants inter se. With- 

out,,nesessity, a judgment will not be ves 
judicata amongst defendants, nor will it be 
ves judicata amongst them by mere inferense 
from the faat that they have been eollestively 
defeated in resisting а elaim to a share made 
against them as а group.” 

In the present ease there was no doubt an 
adjndisation that Devi Ditta was the owner 
of the land in dispnte but it had Баер ob. 
tained by a fraudulent seonsealment of the 
true fasts and Mebra was nof a neeessary 
party. It ів slear that he was only joined 
in order to support Devi Ditta in resisting the 
elaim of Gbulam Muhasy-nd Din, eto. Не 
himself had no legal interest left in the 
land and if he was interested at all, it 
was Only besause he expected to geb some- 
thing out of Devi Ditta as а reward for helping 
to defeat the elaim of Ghulam Muhay ud.Din, 
ete. There was, therefore, по eonflisb of 
interests in that suit hetween Devi Ditta 
and Mehra and even the adjudisation of 
the rights of Devi Ditta was founded on a 
frand, 

In Ramchandra Narayan v. Narayan Maha. 
des (1) the faots on whioh the plea of res 
judicata was seb up are nob fully stated, 
but it was held that there wag no sugh 
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bar and it appears to us that the fasts i in 
Brojo Behari Mitter v. Kedar Nath Mozumdar 
(4) and Balambhat v. Narayanbhat (5), in 
both of whieh the pleas of res judicata failed 
to suessed, are analogous to those in the pra- 
sent ease, In the absence, therefore, of any 
demonstrable sonflist of interests in the former 
snit we must hold that Devi Ditta’s ownership 
is not res judicata, 

Nor do we find ourselves in agreement with 
the finding on the question of estoppel. Devi 
Ditta, who was a Pleader's agent, had him- 
self been a party to all the transactions and 
was fully eognizant of his own rights and 
position, The original statement of Mehra 
in the suit for rent did nothing to influensa 
either the beliefs or the astions of Devi 
Ditta and eonsequently there san be no 
estoppel, 

For these reasons, we muat allow the 
appeal апа dismiss the suit of the plaintiff 
whieh was brought for possession as owner 
but we direst the parties to bear their own 
costs throughout. 

Appeal accepted. 


(4) 12 С. 580; 6 Ind. Deo (м. в.) 394. 
(5) 26 В, 74; 2 Bom. І, R, 511. * 





PATNA HIGH COURT. 
AP Ear F om ORIGINAL Dec«gg No, 179 
or 191€. 
June 13, 1941. 
Present:--Mr. Justiso Das and 
Mr Justies Adami. 
Srimatti BAR KUARIN ALAK 
MANJARI KUARI AND ANOTHER-— 
DEFENDANTS — APPELLANTS 
versus 
SIROAR BARNARD & Зо, — 
PrsixrIFFi—HREgSPONDENTS, 
Transfer of Property Act (IV of 1882), s, BQ- 
Mortgage. deed, validity of —Attesting witness—Signature 


dn .approval | of transaction—Atlestation—Contract 
—Novation, essential elements of. 


In order to establish the validity of a mortgage. 
deed against the mortgagor, two conditions must 
be satisfied, viz, first, there must, at least, be two 
persons who saw the dooument actually executed, 
and, secondly, these persons mus} subscribe ag’ 
witnesses, [p. 669, ool, 1.] 
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A person who signs a mortgage-deed nob ав в 
witness but as only giving his approval to the trans- 
action is not an attesting witness, [p. 670, col. 2.] 

The essential element in novation of a contract 
is that the right against the original contractor 
is relinquished’ and the liability of the new con- 
tracting party accepted, provided the substituted 
сша is опе capable of being enforced. [p. 671, 
col. 2, 

Nundo Kisore Lall у. Musammat Ramsookhee Kooer, 
5 О. 215; 4 Ind. Jur. 625; 40,1. В. 331; 2 Ind, Deo, 
(x. з) 747, referred to. 


Appeal from & desision of the Subordinate 
Judge, Ranchi. 

Messrs, Sultan Ahmad, К, Sahat, A. Р. 
Upadhyaand Murari Prasad, for the Appel- 
lants, 

Massrs, Manuk, S, M. Mullick aud В, О, De, 
for the Respondents. 

JUDGMENT. 

Das, J.—This was a suit instituted by 
the respondents against tha appellants to 
enforse a mortgaga-bond exəsuted by the 
latter on the 6th April 19023, Jhe suit 
was oontested by the appellants on two 
grounds, first, on the ground tbat the 
mortgage-bond not having been attested 
assording to law was nob enforesable against 
them, and, secondly, on the ground that 
the mortgage was not intendedto be acted 
upon and that the plaintiff Company by an 
agreement entered into by and between them 
and Maharaja Kumar Jagat Mohan Nath 
Sahi Deo, the husband of the defendants, 
in eonsidération of a lisense granted by the 
Maharaj Kumar to the plaintiffs exonerated 
the defendants from all liabilities under 
the deed of mortgage. The learned Sub. 
ordinate Judge has rejeoted the sontentions 
adyanosd on behalf of the defendants and 
has given the plaintiffa a desree for the full 
amount claimed, ў 

I wil first examine the contention based 
‘on section 59 of the Transfer of Peoperty 
Aot. That sastion provides that "where 
the principal money sesured is one hundred 
rupees or upwards, a mortgage aan be 
effested only by в registered instrument 
signed by the mortgagor and attested by 
at least two witnesses,” Tae meaning of 
the word “attested” has been oonsidered in 
various eases. It is suffigient to refer to 
Burdett v, Spilsbury (1) where the Lord 
Ohaneellor stated the law in these words ;— 
The party who sees the Will exesuted isin 


(1) (1842) 10 Cl. & Hin, 340; 59 Б.В, 103; 8 М. 


a s 


~ 


faet a witness to if; if be subseribes as a 
witnesr, he is then an attesting witness,” 

It will appear, then, that two sonditions 
muet be satisfied before the validity of the 
document is established as against the 
mortgagor; first, there must be at least 
two persons who see the document actually 
exesuted, and, secondly, these persons must 
eub&oribe вә wilresses, Ав Abdul Rabim, 
J, said in Muntappa ОАейїат v. Vellachamy 
Mannadi (2;; “Attestation does not eonsist 
merely in eeeing the exesation of a doou- 
ment. It requires a further ast, that is, 
subseribing the name of the witness on the 
doaument as having seen the execution,” 
Ín the ease before his Lordship, the mort- 
gage-bend was exeeuted by two persons. 
One of them exesated it in his own house 
in the presence of two attesting witnesses, 
Afterwards, the dconment was taken to the 
jail, when the other exeoutant exeonted it, 
The attesting witnesses, who had already 
altested the dosument, went to the jail and 
saw tbe exeaution of it by the other exeout- 
auf, but they did not subsoribe their names 
again as attesting witnesses after the doou- 
ment was exeonted by the second exeoutant 
in jail, It was held by his Lordship, with 
the corsurrenee of Oldfiled, J., that the 
mortgage-bond sould not be enforced as 
against the exeontants, It seams to me 
that if, as has been suggested, the rule 
stated by the Lord Chancellor in Burdett 


‚у, Sprlsbury (1), and reeognized in seation 


59 of the Transfer of Property Act, was 
deliberately adopted to serve as а barrier 
against perjury and fraud, [See Ellis v, 
Smith (3)], it must be established that the 
persons, alleged to be attesting witnesses, 
not only saw the exeoution of the doeu» 
ment, bub also subseribed their names on 
the document as having seen the execution. 
Any other view would open the door to 
fraud and perjury and enable a party to 
produce witnesses to speak to the fasotum 
of exeoution in their presence when their 
names do not appear in the dosument as 
attesting witnesses. This is at the bottom 
of the rule enuneiated in Ram Bahadur Singh 
v. Alodhya Singh (4) that a psrson whose 


(2) 49 Ind, Cas. 278; (1918) M, W, N. 853; 25 M 
L. T. 19, 9 L. W. 5. 

(8) (1754) 1 Ves, Jur. 11; 80 E, R. 205, 

(4) 84 Ind, Cas, 870; 1 P. L. J.4129; 20 0.3 WIN, 
699; 3 P, L, W. 93, 
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name appears on the deed merely as soriba 
is nob such a witness as is required by 
sestion 59 of the Transfer of Property Ast, 
although he may have actually seen the deed 
executed, 

Now, how does the ease stand on faeta? 
On a mere inspeation of the document, it 
does not appear that 16 was attested by 
at least two. witnesses. The point is of 


gush vital importance to the plaintiffs that: 


I think it necessary to set cut that por- 
' bion of the doofiment whioh sontains the 
gignaturea on the margin. That portion ів 
as follows 


"Signature........Srimati Alangamanjari 
Kueri Barkuerain Sahib, By my own pan, 
"Signature......... Srimati Mohan Manjari 
Kueri OChotkuerain Sahib. By my own 
en. 
рен Signature... ...... Mabaraj Kumar Jagat 
Mohan Nath Sah Dao of Chota Nagpur, 
Witnessed by......... Sabral or Saphal (This 


is due to the inability of the translator to 


read the name correctly in the verne- 
sular). 
Tha frat two signatures are of the 


appellants, the actual exesutanta of the дово. 
ment, The third signature is of their hus- 
band, and the last signature is of the attest- 
‘ing witness. ` Prima facie, the document was 
attested by only one witness, Sabral or 
Sapha), but it was urged on behalf of the 
‘respondent that, as the Maharaj Kumar was 
not one’ of the exeeutants; he "must hava 
signed the doeumentas an attesting witness. 
The answer of the defendants to this argu. 
‘ment is that he does not purport to sign 
the document as an attesting witness as 
Sabral or Saphal does, and they rely upon 
the recital in the mortgage-bond as воп. 
elusively establishing that be put his signa- 
ture on tbe doeument in another sapasity, 
That resital whieh hasbeen more correctly 
translated in the judgment of the learned 
‘Subordinate Judge runs as follows:— "Тһе 
deed is exeouted by us with consent and 
permission of our busband so that he may 
not in future raise objeation to realization of 
-debt ‘by-sale of mortgage property (villages), 
‘Our husband -signed as witness in the bond 
in evidenee of the above fact.” In my judg. 
ment this resital eonolusively establishes that 
the Maharai Kumar did поё siga the doou- 
ment as an attesting witness, but as giving his 
eonsont to tho transnotion, T 


It was strongly eontended on behalf -of 
the respondents that as the evidenee estab- 
lishes that the Maharaj Kumar signed the 
'dosument after seeing the execution of the 
dosument by his wives, it must follow that 
he signed as an attesting witness, The 
evidenee on this point is corflisting; but I 
entirely accept the evidence of Mr. Ambler 
that the Maharaj Kumar took the document 
to the ladies who sat behind the purdah 
and brought it baek after exesation to tha 
Sub: Registrar. It was open to the learned 


Subordinate Judge on this evidenss to find, 


аҹ he has found, that the Maharaj Kumar 
saw the execution of the dosument by the 
ladies, I will also aesept the fiading of 
the learned Sabordinate Judge that the 
Maharaj Kumar signed the doaument after 
exesution of the same by the ladies, Ваё 
these findings of faot do not, in my judg- 
ment, establish that the Maharaj Kamar 
was an attesting witness b3 the dosument. 
In the first plaoo, he does not. purport ёо 
sign the document as an attesting witness, 
In the second plasa, the dosument establishes 
that he signed the dosument as giving his 
approval to the transastion, and nob as an 
attesting witness, I eannot distinguish this 
case from the ease of a scribe who signs 
в dosnment after seeing its exesution by the 
exeautants. То hold otherwise would be to 


‘open the door to perjury and fraud whieh it 


waa the intention of seotion 59 of the Transfer 
of Property Aot to prevent, I hold that the 
Maharaj Kumar, not having subseribed as & . 
witness, is not an attesting witness. It follows 
that the mortguge-bond was not attested by at 
least two witnesses, and that it sannot be en- 


foreed against the mortgagors. 


The sonelusion at which [have arrived on 
this point is sufficient to dispose of the appeal, 
but, as the other question raised by tha de- 
fendants has been argued at great length 
before us, I will shortly state my reasons — 
for agreeing with the view taken by the 
learned Subordinate Judge. The appellants 
strongly rely upon the deed of agreement 
between their husband, the Maharaj Kumar, 
and the plaintiffs (Exhibit O) and contend 


‘that, by virtue of that agreement, the plaint- 


iffs exonerated the defendants from their 
liabilities under the deed of mortgage. But 
it must be remembered that that dosument 
rests on the hypothesis that the estate of the 
Maharaj Kumar had heen released from the 
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operation of the provisions of the Chota Nagpur 
Enoumbered Estates Aet and that the Maha- 
raj Kumar was competent to enter into an 
agreement in respsot of the minerals lying 
under his Zemindari. The substance of the 
transaction appeared to be this, the plaintiffs 
were anxious to вввцге а prospesting license 
from the Maharaj Kumar in respest of soal 
and other minerals and stones lying under bis 
Zemindari, but it was clearly impoasible for 
them to secure any lisense or lease from the 
Maharaj Kumar until hia estate was released 
frora the operation of the Chota Nagpur En- 
eumbered Estates Aot, The plaintiffs acaord- 
ingly lent the money neaessary to seoure a 
release of the estate from the operation of 
the provisions of Chota Nagpur Hnenmbered 
Estates Act, on the aeonrity of the Khorposh 
properties belonging to the defendants, and 
then entered into an agreement with the 
Maharaj Kumar whereby the Maharaj Kumar 
granted a prospesting license to the plaintiffs 
and agreed to grant lease or leases to the 
plaintiffs whenever, within twenty years from 
the date of the agreement, they might apply 
for the same, and the plaintiffs on their part 
exonerated the defendants from all liabilities 
under the deed of mortgage and agreed or, 
rather, assumed that the money had in faot 
been paid to the Maharaj Kumar, and поі 
to the ladies, The appellañts strongly rely 
upon olanses 1 and 2 of the deed of agreement 
whieh run as follows :— 

“I. That the sum of one lakh five thousand 
rupees is fixed as the sonaideration for this 
agreement, the said sum being payable by 
the Company to the Kuwar Saheb.” 

"2. That with the mutual consent of the 
parties hereto,the said sum of one lakh five 
thousand rupees is applied .in satisfaction of 
the debt due to the Company by the said 
Ranis Srimati Bari Kumarain Alang Manjari 
Kumari and Srimati Chhoti Kumarain Saheb 
Mohan Manjari Kumari under the herein- 
before recited instrument of mortgage and 
aesordingly the Company doth hereby exone- 
rate the said Ranis from all liabilities under 
the said dead of mortgage and the Kumar 
Saheb hereby admits receipts of the sonsider- 
ation of one lakh five thousand rupees in 
the manner above stated," 

They sontend that the essential reality of 
the loan is alearly resogniasd, namely, that it 
was а loan made to the Maharaj Kumar and 
nol to his wives, and that the plaintiffs ox- 


pressly exonerated the defendants from their 
liabilities under the deed of mortgage upon 
the Maharaj Kumar admitting receipt of the 
consideration of one lakh five thousand rupees 
in the manner provided in the deed of agree- 
ment, 

The weakness of the argument seems to be 
that the entire agreement rested on the hy- 
pothesis that the debts due by the Maharaj 
Kumar had bean repaid and his estate released 
from the operation ofthe provisions of the 
Ohota Nagpur Hnoumbered Estates Ast. Until 
the estate was so released, ths Maharaj 
Kumar was clearly insompetent to enter into 
any agreement in respect of his estate, Now, 
this agreement gave no right whatever to the 
Plaintiffs a3 against the Maharaj Kumar; upon 
the release of hia estate from the operation 
of the Ohota Nagpur Enceumbered Estates 
Ast the Maharaj Kumar might repudiate 
his obligation under the deed of agreement, 
In other words, the agreement was not сар- 
able of being enforeed against tha Maharaj 
Kumar. Now the essential element in nova. 
tion of a eontraet is that the right against 
the original sontraator is relinquished and 
the liability of the new aonírasting party 
aesepted, provided, and this is important, the 
substituted sontraat is one capable of being 
enforeed. Nundo Kisore Lall v. Musammat 
Ramsookhee Kooer (5). Here the substituted 
eontraot was not eapable of being enforsed 
and, in my view, was not intended to take 
effast until the release of the estate of the 
Maharaj Kumar from the operation of the 
provisions of the Ohota Nagpur Eineumbered 
Estates Act. lregretthe consiusion at whieh 
I have arrived on this point, because the oor- 
respondenoe leaves no doubt in my mind that 
ihe Maharaj Kumar, in pursuance of another 
agreement between him and the plaintiff 
(Exhibit C) spent no less than Rs, 41,000 in 
securing ihe rights in certain jagtrdartea 
whieh under the agreement was payable to 
the Maharaj Kumar ont of the salamtes which 
the plaintiffs were required to pay when taking 
lenses. The evidense establishes that, far from 
repudiating theagreement, the Maharaj Kumar 
waa always ready and willing to abide by the 
terms thereof, but that the plaintiffs, owing 
to their own diffisulties, found ib impossible 
to take the leases from the Mabaraj Kumar, 


(5) 5 О. 215; 4 Ind. Jur. 625; 4 0. L, R. 861; 2 
Ind, Deo, (х. в.) 747. 


672 
CHULBI DPADKYA V, BADRI UPADHYA, 

But this is entirely irrelevant, as, under the 
law, the Maharaj Kumar was incompetent 
to enter into any agreement in respect of his 
estate at a time bis estate was being managed 
under the provisions of the Chota Nagpur Еп. 
eumbered Estates Aot, While I agree, tbere- 
fore, with the learned Subordinate Judge that 
the defendants cannot take advantage of 
olause 2 of the agreement between their bus- 
band and the plaintiffs, the snit must never- 
theless fail on the ground that the validity 
of the mortgage-bond has not been established 
as against the mortgagors, I must allow the 
appeal, set aside the judgment and decree 
passed by the Court below, and dismiss the 
plaintiffs’ suit with sosts in both the Courts. 

Apam, J.—-I agree, 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Seconp Олт, Аррвлі, No. 207 or 1918, 
January 15, 1921. 

Present :—Justice Sir George Knox, Km, 
and Mr. Justice Ryves. 

CHULHI UPADHYA —PraisTIFF— 
APPELLANT 
versus 
BADDRIUPADBY A AND OTA4ERS— 
Derenpanta— RE8PONDENTS, 

Civil Procedure Code (Act V of 1908), s. 68—Allah- 
abad High Court General Rules of 1911, Chap. IY, 
v. 9—Ewecution of decree—Decree sent to Collector— 
Procedure trregular—Suit to contest Collector's order, 
maintainability of. 


A deoree was transferred to the Collector for execu- 

tion. At the sale which took place the Collector 
accepted the highest bid, but coming to know, subse- 
quently, that the property was worth much more, he 
ordered its re-sale after fresh proclamation adding 
that the first sale would stand ino higher bid was 
made, The auotion-purchaser filed a civil suit to 
contest the order: 
' Held, that the suit was not maintainable, as 
under rule 9 of Chapter IV of General Rules of 
the High Court, a Civil Court had no power to 
interfere with the procedure of a Collector in the 
execution of а decree transferred to him, under 
section £8 of the Civil Procedure Code, 


Second appeal from adeeree of the Addi- 
tional Judge, Gorakhpur, dated the 29th 
January 1918. 


TH DIAN CASH, 


(192i 


: Mr. Radha Kant Malaviya, for the “Appel. 
ant. 

Dr. Surendra Nath Sen and Mr. Iswar 
Saran, for the Respondents. 

JUDGMENT.—The fasts of this appeal 
are somewhat complicated but the appeal 
may be decided on a short point. In 
execution of a deoree cartain Zamindari 
property was attached and asit was ancastral 
property the record was sent to the Col. 
lector of the District for exeaution. He 
directed a sale to be held. The offieer 
reported to him that the highest bid was 
Rs. 1,005. The Collector accepted that bid, but 
before the sale was confirmed it was brought 
to his notiee that the bid was mush less than 
the property was worth, Thereupon the 
Colleator passed the following order, "Re sale 
will take place on the 20.h June 1914 after 
proclamation; unless there ia a higher bid 
the sale of tbe 20th Maroh 1913 will 
stard.” Objeation was taken to tlat order 
and an appeal was made to the Commissioner. 
The Commissioner dismissed the appeal, 
heroa this suit. The relief sought by the 
plaintiff ie, "Ihe sale dated the 20th of 
March 1913 be confirmed and a decree 
awarding possession over а one anna share 
in Mauza Khola Jhonga, Tappa Ghosi, 
Pargana Bansi (East), District Basti, and also 
meene profita, шау be passed in favour of the 
plaintiff against the defendants." The first 
Court desreed the snit. The lower Appellate 
Court has dismissed it, It seems to us that 
the desreo of the lower Appellate Court жав 
right. We are not concerned with and 
have uot got to decide whether the order of 
the Collestor was a good order ог a bad 
order, Under rule 9 of Chapter IV of the 
General Hules passed by this Court under 
the provisions of the Code of Civil Procedure, 
“A Civil Court has no power to interfere 
with the prosedure of a Oolleetor in the 
execution of a deoree whioh has been trans- 
ferred to him under seotion €8 of Act No, 
V of 1908,” ў 

In this view the appeal fails and is 
dismissed with eoste whish in this Court will 
inolude fees on the higher seale. 

Appeal dismissed, 
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BOMBAY HIGH COURT. 
First Orvin АррРк%ъ No, 207 оғ 1919, 
January 10, 1921. 
Preseni:--Sir Norman Masleod, Кт, 
Obief Juatise, and Mr. Justise Shah. 
DAMODAR TUKARAM DHARNE 
AND OTHERS —PLAINTIFFS— APPELLANTS 
versus 
SEORETARY or STATE ror INDIA 
AND ANOTHER— DEFENDANTS— RESPONDENTS. 
Government of India Act, 1915 (6 &^ 6 Geo. V, c. 61), 
8, 66—IndianLegislature, powers of —Hight of suit against 
Hast India Company, whether can be taken away, 


Allthat was decided in Secretary of State v. 
Moment, 18 Ind. Cas. 22; 15 Bom. L R.27; 13 M. D. 
T. 68: 17 C, W. N. 169; (1913) М. W. N. 45; 11 A. L. J. 
40; 17 O. L. І, 194, 6 Bur. L. T. 14; 24 M. L.J. 450; 
40 С. 39]; 7 L. B. R. 10; 40 I. A. 48 (P. O.*, was that 
if aparty had aright of action against the Hast 
India Company, that right could not be taken away 


by any Aot of the Indian Legislature after the- 


possessions of the Company were vested in the 
Orown. [p. 673, col 2.] 

First appeal from a decision of the Distrist 
Judge, Poona, in Snit No. 40 of 1915. 

Mr. Nilkané Atnaram, for the Appellants. 

Mr, 8, 5, Раат, Government Pleader, for 
the Secretary of State, 

Mr. К, H, Kelkar, for Defendant No. 2. 


JUDGMENT. 

Масікор, О. J.—The plaintiffs prayed for 
a desree for a deslarafion of their absolute 
right over the respeative lands, as stated in 
the schedule to the plaint, to the exolasion 
of the defendants other than defendant No. 1, 
that the orders of the defendant No. 1’s 
officers were not binding on the plaintiffs, and 
that the second defendant was entitled only 
to reseive the assessment from the plaintiffs 
in respest of the said lands. The plaintiffs 
elaimed to be oosupants, But in 1914, the 
Collestor, at the instance of the sesond defend- 
ant, made an order that the lands should be 
resumed and restored to him ss the holder 
of a Sanad granted to his predeaessors in 
1841. Issues were raised, bat the suit was 
dismissed by the learned Distriot Judge on 
his finding on Issue No, 1: Is the suit 
barred under sestion 4 (а) of the Bombay 
Revenue Jurisdietion Ast? No doubt the 
plaintiffs would have to get the Colleetor’s 
order set aside, in order to get possession of 
‘the lands whish they slaimed to hold as 
‘oseupants, and elearly it would be a suit 
to set aside or avoid an order under Bombay 


Ast ІЦ of 1874 passed by an officer of 
48 


Government duly authorised.  Assordingly 
the jurisdietion of the Civil Courts would be 
ousted, unless the plaintiffs sould show that 
with regard to their ease the Legislature 
had no power to oust the jurisdiation of the 
Civil Courts. The plaintiffs relied in the 
Court below npon the desision in Secretary 
of State v. Moment (1) and sontended that the 
whole of the Bombay Revenue Jurisdietion Ast 
was ultra vires, Ido not think the real effest of 
the decision in Secretary of State's case (1) was 
appreeialed ip the lower Court. All that was 
decided in that ease was that if a party had 
a right of sotion against the Hast India 
Company, that right could not be taken 
away by any Aot of tha Indian Legislature 
after the possessions of the Company were 
vested in the Crown, The question must arise, 
whenever this argument is raised, whether 
the partieular suit wasa suit whieh sould 
have been filed against the East India Com- 
pany. if, then, the plaintiffs are the sucees- 
sors in-title of the oultivators who were in 
ocsupation of the sait lands in 1841 when 
the Sarad was granted, and if those sulfti- 
vatora at that time would have had a right 
of astion againt the Hast India Company, in 
the event of their being dispossessed, to assert 
their rights as ossupants, then it would 
appear that any order made at the present 
time by Government dispossessing the sue. 
sessors of those oesupants воша be tha 
subjest-matter of a suit in the Civil Courts, 
and no Aet of the Legislature воша oust the 
jurisdietiou of the Oivil Courts, 

The question what was the position of tha 
then oasupants of the land in 1541 has never 
been considered in the Court below. It 
would appear that before the Sanad was 
granted, the Government intended that a eon- 
dition should be annexed to the Sanad that 
the grantes would recognise the rights of the 
existing оввпрапфв, but when the Sanad eame 
to be drawn up there was no  sondition 
attashed to it, and alearly there is a grant 
of the land, and of the produee thereof, and 
it was the intention of Government to put the 
grantee іп sotual possession of the land. 
The fact that after the Sanad was granted 
the aultivators appear to have remained in 
possession, paying assessment until 1914, 


(1) 18 Ind. Cas, 22; 16. Bom, L. В. 27; 18 M. L, T. 
58, 17 0. W. N. 169; (1918) M. W. N. 46; 11 A. L, J. 
49; 17 C. L, J. 194; 6 Bur. L. T. 1; 24 M. L, J, 459; 
40 o, 89]; 7 І. В, R 10; 40 I, А, 48 (Р, Q3, 
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wculd not affect the question, what was astu- 
ally granted to the predecessors of defendant 
No, 2. The ease, therefore, must be remand: 
ed to the lower Court to enable the plaintiffs 
to kave an opportunity of showing that their 
predecsssors.in title were in osoupation of 
the suit land at the time of the grant of the 
Sanad, and that they bad the right to remain 
in oceupation as Jong as they paid assessment, 
and that if they had been dispossessed they 
would have had a right to file &' suit against 
the Hast Índia Company. If the then culti- 
vatore had that right, then we should be in 
a position to decide whether that right to 
guy still remains with the present plaintiffs 
in spite of the order of the Colleator in 1914. 
The issue we send dowr, therefore, will be 
this:— Whether the individuals oultivating the 
guit lands in 1841 had euch rights of оввпрапву 
thatif dispossessed by the East India Com- 
papy, they would have had a right to sue the 
Company оп assount of sueh dispossession? 
Finding to be returned in two months. 
Saan, J.— I agree, 
: lssue sent йот, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 17:8 or 1919, 
dune 1, 1921. 

Present :— Sir Lancelot Sanderson, 
Kr., Chief Justice, and Mr, Justice 
Rishardson, 

AKSHOY RUMAR SAHA AND CTHRR£— 
PrLAINTIFFi— APPELLANTE 

| i versus 
BROJENDRA CHANDRA DUTTA 

AND OTHERS— DEFENDANTE— RESPONDENTS, 

Muhammadan — Law— Wakt—Permanent lease by 
mutwalli, validity of. 

According to Muhammadan Law a permanent 
lease granted by the mutwalli of a wakf property 
cannot be regarded asa valid lease, unless it can be 
shown by the lessee that the,lease came within 
me ce and spirit of the endowment, [p. 67%, 
col. 1. 


Per Richardson, J.—Aparb from express autho- 


rity, a lease in perpetuity granted by a mutwalli i 
void on the face of it, Гр, 676, ool. 2.] x Mx 


. Appeal against a deoree of the Additional 
Subordinate Judge, Ohittagong, dated the 
9th of June 1919, reversing that of the 
Maunsif, First Court at that plase, dated the 
19th of February 1918. 4 
~ FACTS appear from the judgment, 
© Mr, Narendra Kumar Das, ior the Appel- 
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Jants.— The question for your Lordships’ de- 
termination in this appeal is whether the 
plaintiffs got a valid lease of the property in 
dispute from the mutwalli of a wakf, My sub- 
mission is that the permanent lease of the 
property by the muétwallt was not void but 
was only voidable. 

Refers to Ameer Ali's Muhammadan Law, 
4th Edition, page 478; Tayabji’s Muhamma- 
dan Law, 2nd Edition, page 625; Baillie’s 
Digest, page 596, and Shoojut Ай v. Zumeer- 
ooddecm (1), If the lease was voidable, it had 
to be avoided in a proper suit. So long as it 
ів rot avaided,. I am entitled, by.virtue of my 


rights under the lease, to get rent from the  .- 


defendant. The validity of my lease eannot 
be questioned in a rent- euit, 


Mr. Sasadhar Roy (Sr.),for the Respondents: 


was not called upon to reply. 


JUDGMENT. 

SANDEREON, О. J—In this appeal, which 
is an appeal by the plaintiffs from the 
judgment of the learned Additional Subordi- 
nate Judge of Chittagong, the only question 
with whieh we need два), is whether the 
leaze upon whieh the plaintiffs relied was 
a valid learo, It appears that the plaintiffs 
had been in роввеввісо of the land in ques- 
tion- as tenants of the defendants and that 
the defendants. sueseeded in ejesting the 
plaintiffs from this land by means of в suit, 
and the learned Judge who tried the ease 
same to the eonelusion that the lease which 
the plaintiffs obtained from their lessor was 
not в bona fide опе. BatI do not base my 
judgment орою that point. The plaintiffs’ 
lessor was a muiwalli of wakf property, The 
lease purported to be a permanent learo and 
it was stated that the rental was Re. 13 per 
The defendants and their predecesscrs 
bave been in possession of this property, at 


‚вту rate from 183, when a lease had been 


gianted by the father of tke plaintiffs! letscr 
before the endowment, and that in 1910 the 
defendants were resognized as tenants by the 
plaintiffs’ lessor, Abdul Aziz, and the rent 
whieh was payable by the defendants and 
their predesessors was at the rate of 
Rs. 14 per year, so that the mutwalli, the 
plaintiffs’ lessor, not only, purported to 
gront в permanent lease to the plaintiffs 
but the plaintifs were to pay rent whieh 
was less than the one anna which the 


-. (1) 6 W, R, 168, * К Эл 
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defendants were paying. The learned Judge 
held that, uoder these ciraumstances, the 
lease to the plaintiffa was invalid, and that 
consequently the plaintiffs had not proved 
their title and were not іп ө position to sue 
{Бе defendants for rent. In my judgment, 
without entering into the general question of 
the extent to whioh the mwutwalle of wakf 
property, assordisg to the Muhammadan Law, 
вап. grant a lease, and confining myself 
entirely to the partioular faats of this ose, in 
my judgment, in view of the fast that the 
lease by the mutwallt to the plaintiffs purport 
ed to bea permanent lease and was ata rent 
which was less than that whioh the defendants 
were paying, aosording to Mubammadan Law, 
that eannot be regarded as a valid lease, unless 
it ean be shown by the plaintiffs that the 
lease whieh was granted to them by the 
mutwallt came within the варе and spirit of 
the endowment. There is no evidenss of 
that, The wakfnama was not proved in 
Oourt; sonsequently, in my judgment, the 
learned Judge was right in his sonolusion 
that, having regard to the terms of the lease, 
and the absense of any proof to show that 


this particular laase sama within the ваоре. 


of the endowmeat, he was bound to hold that 
it was invalid and that the plaintiffs had no 
title to sue the defendants for rent, Con- 
sequently, in my judgment this app3al should 
be dismissed with возів. 

БК:онавовон, J.—1 agres. The learned 
Vakil for the appellants has relied on a 
passage in Mr, Tyabji’s Pcinsiples of 
Muhammadan Law, 2nd Hiition, at page 
625, where the learned Author saya: “where 
the twa.? property consists of a house 
dedieated to the poor or other sharitable 
objeat, the mutwali may validly grant a 
leass of it for a year, and where it oonaiste of 
lands, he may validly grant а lease for three 
yeare, and the laaga is not determined by his 
death ; provided, first, that where the 
mutwallé purports to grant a lease for в 
larger term than of а year or three years 
respectively, it ia not void bat voidable; and 
seaondly, that where it 1з nesessavy for the 
pursoses of the wakf, the Court may authorise 
a lease to bos made for any longer term, 
notwithstanding that the declaration of wakf 
exoressly provides that th» lease shall not 
рз mide for alooger tern than a period 
therein spesifia]l" N.w i: ganaort of the 
proposition that a laaie by a лаба for a 


longer term thin oae yaar or {гөз yaara i8 
not void but voidable, the learned Author 
relied upon a passage in Baillie's Digost, 
That passage, howavar, із oited at length in 
the julgmeot of this Court in Shaojat 
АН v Zumezrooldeen (3) to whieh 
my Lord his already referred, and the 
learned Author's statemant of tha law 
sontains, at any rate, no express referanse toa 
leasa in psrpatuity; further than that the 
learned  Aathor doesrefer in a foot-note to 
Shoojat Ali's case (1) and ha saya in that note 
that it was then held that ths trustees of an 
endowment oannot ereste a valid mirast 
(perpetual, and heritabla) tenure ata fixed 
rent by granting a lease of any portion of a 
wakf property. The learned Author, therefora, 
resognizas that whatever may ba the sase in 
respest of leases for a term, there is aathority 
in the Oaleutta High Court in the view 
that apart from express authority, a lease 
in perpetuity granted by a mutwalli is void 
on the fase of it. That observation 
ssem3 to mə saffisient to dispose of the present 
саза, whera the lease purporta to bs a 
permanent lease, 

I, therefore, agrae that this appaal shoald 
ba dismissed with sata. 

Appeal dismissed. 





BOMBAY HIGH COURT. 
Civi, Rereranca No, 6 or 1921, 
January 12, 1991. 
Present: —Sir Norman Maaleod, Kr, 
Chief Justiae, and Ме, Justisa Shah, 
SEORETARY or 3TATE rog INDIA = 
PLAINTIFF — ÁPPELUANT 
versus 
DILSUZIAS FRERES AND огни 48 
DEFENDANTS — RESPONDENTA. 
Contract Act (IX of 1872), 8. T4, Exception, cons 
struction of—Bond executed in favour of Government, 


breach of condition of—Penalty, amount of, to be 
levied —Court, power of, to reduce amount, 


Although the Exception to section 74 of the 
Contract Act says that the person entering into 
the bond shall be liable upon breach ‘of the bond 
to pay the whole sum mentioned therein, that, in 
ordinary legal language, does not mean that "the 
Court is bound to exact the whole of the liability to 
the extent of the amount mentioned in tha bond 
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and to pass & decree for the whole amount, General. 
ly, when it is said thata person renders himself 
liable toa particular penalty in the case of his 
having broken any condition or committed any 
breach of what he was obliged to do, then the 
meaning ig that the sum of the penalty is the 
total, of the amount of his liability, beyond which 
his liability cannot be stretched. 16 does not mean, 
generally, that’ all disoretion is taken out of the 
hands of the Court, so that it cannot reduce tite 
amount of the penalty according to the circum- 
stances of the case. [p. 677, cols. 1 & 2.] 

"The defendants were aaxious to export from 
Aden fifty bales of piese-goods to Djibouti on the 
African Coast. The Government were anxious that 
goods exported from Aden should not be diverted 
from the port of destination and smuggled into 
enemies’ territory. Therefore, they exacted a bond 
from the defendants of the amount of Hs. 45,600, 
the condition of the bond being that if the defend. 
ants should produce a certificate from a proper 
and responsible officer at the port of destination as 
to the arrival at such port of the vessel and ав to 
the due landing of the goods in question and as to 
such goods not having been there re-shipped or 
transhipped to some other port, or should give, in 
default of such certificate, good and sufficient reason 
to the satisfaction of the Port Trust, in whose name 
the bond was taken, for the non-production of such 
certificate, then the bond should be void; otherwise 
it should be enforcible. The defendants produced 
а certificate for forty cases only, and failed to give 
a gool and sufficient reason for the non-production 
of the certificate for the remaining ten cases. Ina 
suit by the Secretary of State it was claimed that 
the defendants became liable for the whole amount 
of the bond by reason of their failure to produce 
a certificate in respect of ten bales: . 

Held, that in the circumstances of the case it 
would be reasonable to exact only one-fifth of the 
penalty. [p. 677, col. 2.] " . 

Civil referenee made by the Politieal Resi. 
dent at Aden. 

Sir Thomas Strangman, Advoeate-General 
(with him Mr. S. S. Раат, Government 
Pleader), for the Appellant, 

Mr. Ooliman (with him Messrs, Crawford, 
Bayley & Оо.), for the Respondents, 


. JUDGMENT, 

Maoron, О, J.—The plaintiff, the Sesre- 
tary of State for India in Oounoil, filed this 
suit in the Resident's Court%t Aden against 
the three defendants to resover Ra. 45,600, 
alleged to be due on a bond signed by the 
defendants, Exhibit P-l, on the 15th of 
Marah 1918. The defendants were anxious 
to export from Aden fifty bales of piese- 
goods to Djibouti on the African Coast. 
The Government were anxious that goods 
exported from Aden should not be diverted 
from the port of destination and smuggled 
into enemies’ territory, Therefore, they 
exaoted bonds from exporters,’ the. condition 


of the bond being that if the exporter should 
produee в certifisate from a proper and res- 
ponsible offieer at the port of destination as 
to the arrival at such port of the vessel and as 
to the due landing of the goods in question 
and ав to sueh goods not having been there 
re-shipped or transhipped to some other port, 
or should give, in default of auch sertifieate, 
good and suffisient reason to the satisfaction 
of the Port Trust, in whose name the bond 
was taken, for the non-production of suoh 
certifieate, then the bond .should be void. 
It was olaimed that the defendants beeame 
liable on their bond to the extent of 
Rs, 45,600, beeause they were unable to 
produce в eertifieate ibat the fifty ences were 
landed at Dejibouti. They produeed а eerti- 
ficate for forty cases only. Therefore, they 
bees me liable on their bond, unless they could 
give a gcod and sufficient reason for the non- 
produetion of the certificate for the remainirg 
ten sares. 


In the first Court the suit was dismissed, 
but on appeal to the Court of the Politieal 
Resident it was held that the onus of prov. 


. ing satisfactory reasons for the non-produa- 


tion of the certifieate lay on the defendants, 
and the defendants had not discharged the 
burden of proof, The ease was then referred 
to this Court under seotion 8 of the Aden 
Courts’ Aot, 


The plaintiff in the plaint olaimed that he 
was entitled to suaeced, Еевапве no certifionte 
had been produeed with regard to the ten 
oaser, and olearly the Politioal Resident was 
right in saying that the onus lay on the 
deferdants to give good and sufficient reasons 
why the certifioate was nct produced. They 
might have shown that the goods were aotu- 
ally shipped on board somplete as to their 
number and that it was absolutely inexplicable 
why they were not landed out of the ship at 
Djibouti, and it may very well have been, if 
they had proved to the satisfaction of the 
Court that all the fifty вағев had been shipped, 
the Court wculd have taken a different view. 
The Trial Court, as a matter of fast, thought 
that the evideree of the shipment of fifty 
eases was sufficient to prove what the defend- 
ants were required to prove, But I think 
that the Political Resident was perfectly 
oorrest in holding that there was no 
evidenoo at all that these ten oases actually 
arrived on board the 89, Cetriana, 
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There was по direat evidense, sueh as the 
evidenae of the wharfinger or the lighterman 
who astually put the goods on board, or the 
Ship's Officer who reeeived the goods on 
board, There was only the presumption arising 
from the faot that the bill of lading produeed 
was for fifty bales, but it must be noted that 
the bill of lading was made out withont the 
mate’s reseipt. The defendants! evidence 
does not exolude by any rneans the possibility 
that these ten oases had not been diverted to 
some other destination, I think, therefore, 
that the defendants have become liable on 
their bond, But the defendants’ Counsel 
argued that, although under the Exoeption 
to seetion 74 of the Indian Contrast Aot 
they are liable to pay the whole amount 
mentioned in the bond, it is elearly open to 
the Court to pass a desree for a lesser amount, 
I think it is olear that this bond comes under 
the Exeeption to seotion 74, a8 the bond was 
given under the orders of the Government of 
India for the performanes of an act in whish 
the publio were interested. It is not likely 
that when the Indian Contrast Ast Was passed, 
the Legislature soutemplated eireumstanses 
arising suah as those in whioh this bond was ex- 
aoted in this form from exporters, Bat elearly 
the defendants gave the bond for their pro- 
ducing а oertifoate that these goods had 
arrived at their proper destination, and that 
certainly was an ast in whioh the publie were 
interested, considering the state of war whioh 
existed when the bond was passed. But 
although the Exeeption says that the person 
entering into the bond shall be liable upon 
breach of the bond to pay the whole sum 
mentioned therein, that in ordinary legal 
language does not mean that the Court is 
bound to exaet the whole of the liability to 
the extent of the amount mentioned in the 
bond and to piss a deeree for the whole 
amount, Considering the nature of this 
bond it sertainly would be moat inequitable 
for the Court to pass a deeree for the 
whole amount, whatever the  siraum- 
stanees might be, leaving the defendant 
to the merey of the plaintiff to relax what 
he was entitled to under the deseree. Here 
in this ease the whole of the terms of the 
bond have not been broken, but from the 
Advosate General's argument it would follow 
that even if one bale had been missing and 
B Bertifionie had been issued for forty-nine 
bales, still the Court would have been bound 


to pass a deeree for the plaintiff for the whole 
amount of the bond. There is no direot 
authority on the eonstrustion of the Exsep- 
tion, But generally, when it ig said that a 
person renders himself liable so а partisular 
penalty in the ease of his having broken any 
oondition or eommitted any breach of what he 
was obliged fo do, then the meaning is that 
the eum of the penalty isthe total of the 
amount of his liability, beyond whieh hia 
liability cannot be stretehed. lt does not 
mean, generally, that all diseretion is taken out 
of the hands of the Court, so that it oannot 
reduce the amount of the penalty aosording 
to the oireumstanaes of the case. 

We think, therefore, that in this oase ва 
the plaintiff has shown that the ocertificate 
for ten oases was not prodused, and the 
defendants have not shown why 16 was not 
prodused, they are oertainly liable on their 
bond to the extent to whieh they failed to 
perform its sondition, and, therefore, it would 
be reasonable fo exact one-fifth of the 
peralty. 

The papers, therefore, will be returned to 
the Politiea] Resident with this expression of 
our opinion, 

Costa will be eosts in the appeal, 

Saas, J.—I agree. | 

References answered, 


a ——Ó 
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CALCUTTA HIGH COURT. 
Appeal F2om ÁPPELLATE кове No. 21C2 or 
1919. 

May 17, 1921. 

Present: —Sir Laneslot Sanderaon, Kr, 
Ohief Justiae, and Mr, Justios Richardson, 
GOBINDA CHANDRA GANGULI 
AND #NOTHER— DEFENDANTS——À PPE LLANTS 


е versus 
MANMATHA NATH PAL CHOUDHURY 
AND OrHEE8 —PLaiNTIFF3— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1886), ss. 60 (2), 
106, 1094 (3)—Presumption as to fixity of rent, when 
arises—Proceeding for settlement of vent — Decision of 
Special Judge, when not merely “a decision setiling 
rent —Appeal to High Court, competency of, 


Where in ап appeal before в Special Judge 
arising out of a proceeding under section 105 of the 
Bengal Tenanoy Aot for settlement of rent, the 
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position taken" by the landlord was that the tenants 
were merely raiyats whose rent was Hable to be 
enhanced, whereas the case of the tenants was 
that they were raiyats with a fixed rent which was 
not liable to be enhanced: 

Held, that as the point was one which had to be 
decided by the Special Judge before he could make 
up his mind whether he was to apply the provisions 
of section 1C5 of the Bengal Tenancy Ас to the 
саве in question, his judgment disposing of the 
appeal was not merely «а decision settling a rent” 
within the meaning of section 100A (8) of the 
Act and that consequently, there was a right of 
appeal in Su of that matter to the High Court. 


[p. 679, col, 2, 
In deciding whether a tenant ів entitled to the 


benefit of the presumption as to fixity of rent 
under section 50 (2) of the Bengal Tenancy Aot, the 
question for the consideration of the Court is not 
whether the same rent has been paid for a period 
of 20 years before the institution of the suit, but 
the question is whether the tenant or. his pre- 
decessors-in-interest have held ata rent or rate of 
rent which: has nob, been changed during the 20 
years immediately before the institution of the suit 
or the proceeding in which the question arises. [p. 
679, col. 2.] 

Appeal against a deeree of the District 
Judge, sitting asa Special Judge, Nadia, dated 
the 2nd of July 1919, modifying that of the 
Revenue Officer, Krishnanagore, dated the 6th 
of June 1917. 


FAOTS appear from the judgment. 

Mr. Hiralal Chuckerbutty for Mr, Amerendra 
Nath Bose, for the Respondents, took a pre- 
liminary objection that the appeal was in: 
eompetent under section 109 A (3) of the 
Bengal: Терарву Aot, inagmuoh ав the 
desinion of the Special Judge was one merely 
* settling a rent.” 

Mr, Fepin Behary Ghose (with him Mesera. 
Brojalal Okuckerbut'y and Bankim Ohandra 
Mukherjee), for the Appellante.— The desision 
of the learned Spesial Judge cannot be said 
{о be merely в decision rettling a rent. 
Although the proceeding was one for the 
settlement of rent, the question before the 
Special Judge was whether the tenants were 
ratyats at fixed rates or were merely raiyats 
whose rents were liable to be enhansed. 
Before he could settle a rent, the learned 
Spesial Judge was bound to some to a 
finding on this iesne.. That being so, this 
appeal is perfectly competent.. 

As tothe meritr, the learned Speosial Judge 
ought to have held that the tenants were 
ratyats at ixed rates and in this connection 
he ought to have given them the benefit of 
the presumption arising under Beetion 50 (2) 
of the Bengal Tenancy Aot. In desiding whe- 


ther the tenants were entitled to the benefit 
of the presumption arising under sestion 50 
(2) of the Aat, the question for the sonsidera-. 
tion of the Court ia whether the tenants held 
the Jand аф an uniform rate, and not whether 
they satually paid rent at that rate for the 
presoribed period, In arriving at his decision 
tte learned Spesial Judge ought to have 
followed the rules laid down in the Act, 

Mr. Hiralal Chuckerbutty, for the Respond- 
ente. —As a matter of faot the learned Spesial 
Jndge has found that the tenants failed to 
prove that they: were holding tbe land at 
an uniform rent for more than 20 years, 
That being co, seetion tO (2) of the Bengal 
Tenanoy Act would be of no avail to tLe 
appellants. 

JUDGMENT, 

8ахривео s, C. J.—This із an appeal from 
the judgment of the learned District Judge 
of Nuddea, sitting as a Special Judge 
within the meaning of sestion 109A of the 
Bengal Tenaney Act and, the learned Judge 
was hearing certain rent appeals from the 
Revenue Officer of Krishnapagore. In this 
appeal we have to eonsider one only of those 
appeale, namely, Spesialy Rent Appeal- 
No. 380 of 1917 in ease No. 157 of 1912 13, 

Before the learned Judge the tenants 
Gobind Chandra Ganguly and Gopal Ohander 
Ganguly were''the appellants, and ‘the 
Jandlords or the landlords’ representatives 
were the respondents and in thia Oourt the 
position is the same, namely, the tenants are 
the appellants, At the commeneement of the 
argument we directed the reeord to be 
amended by adding one of the exeoutors 
of one of the deceased respondents, whose 
name had been omitted by inadvertenee. 

Mr. Chuekerbutty, the learned Vakil for 
the respondents, took & preliminary point 
that in this oase there was no right of 
appeal to the High Court by reason of 
section 109 A (3) of the Bengal Tenaney 
Aot, I will frst read sub-seation (1), which 
runs as follows: "The Local. -Government 
shall appoint one or more perscns to be a 
Special Judge or Speoial Judges for tbe 
purpose of hearing appeals from the desisions 
of Revenue Offieers under seotions 105 to. 
10& (both inolusive).” Sub-sestion (3) provides 
as follows: "Subject to the provisions of Chap- 
ter XLII of the Codoof Civil Prosedure (ges. 
tions 100 —103, Aet V of 1908) an "appealshall 
Jie io the High Court from the decision of 
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Special Judge in any onse under this section 


(not being a desision settling а rent) as if 
he were a Court subordinate to tha High 


Court within the meaning of the first gestion’ 


of that Chapter.” The learned Vakil urged 
that the learned Judge's judgment in Appeal 
No, 380 was merely “ 
a rent," 

The learned Vakil for the appellanis urged 
two points in this appeal, first, that his 
slients were ratyats holding tha land 
aud premises at a fixed rent and that 
the Icarned Judge had oome to a wrong 
decision upon that point, Ву section 
105, sub sestion (4), it was . provided 
that—“In settling rents under this sestior, 
the Revenue Officer skall presume, until 
the eontrary is proved, that the existing 
rent is fair and equitable and shall have 
regard to the rules laid down in this Act 
for the guidance of the Civil Court in 
inereasing or reducing rents, as the sase 
may be." And, the second point the learn- 
ed Vakil for the appellants urgel was 
that although the learned Judge had had 
regard to the rules laid down in the Aot, 
in&smueh as he had referred to them in his 
judgment and had oovsidered them, he had 
gone beyond them, and the learned Vakil 
argued that that sub-sestion meant that 
the Revenue Officer in the Appellate Court 
was absolutely bound by the rules whish 
were laid down in the .Ast, 

In my judgment it is not nesessary for 
us (o deal with this point, beoause in my 
judgment the learned Vakil for the appel- 
lant is entitled to sueseed on the first 
point: aud, I would merely add this that 
if the appeal had been -limited to this 
sesond point, in my judgment there would 
have been по right of appeal, beonusethe 
'"deeision of the learned Judge would have 
been "a deoision settling a reni" and no- 
thing more, within the meaning of seation 
109 A (3). Having regard to the. first 
point which the learned Vakil has taken and 
which was olearly in issue before the learned 
Judge, in my judgment the appeal does 
lie. The position was that the . landlord 
war, on the ore side, urging that the tenants. 
were merely ratyais whose rent was liable 
to be enhanced: on the other hand, the 
tenante, (the appellants in this Court), were 
urging that they ware rajyaís with a fixed 
rent whioh wag not liable to be enhanced, 


а deeision settling 


In my judgment, that was a point which 
had to be desided by the learned Judge, 
before he oould meke up his mind whether 
he was to apply the provisions of gestion 
105 of the Bengal Tenansy Aset to the 
ease in question, In my judgment, having 
regard to that point, the judgment of the 
learned Judge was not merely “a decision 
settling a rent," Oonsequently, thera is a 
right of appeal, in respeot of that matter, 
to this Cours, 

On the merits the learned Judge's de. 
sision on thia part of tht sage is sompriaed 
in five lines. It runs as follows: '* в the 
tenants’ appeal: In Nos. 380, 384 and 385 
the reosipts filed in these eases do not 
show that the same rent has been paid 
for a period of 20 years before the iu- 
stitution of the suit, go there is no pre. 
sumption of fixity of rent under sestion 
59 of the Beugal Tenansy Aot,” 

The learned Vakil for the appellants has 
urged upon this Court that the lanrned Judge 
bas miro»neeived the question which arises 
under section 50 of the Bengal Tenanoy 
Ast. It is urged that the question is not 
whether the same rent has been paid for 
a period of 20 years before the institution 
of the suit, but the question is whether 
the tenants or their predeoessors in-interest 
have held at а rent or rate of rent whioh 
has not been changed during the twenty 
years immediately before the institution of 
the suit or proceeding. It is possible, it 
is urged, thatalthough the tenants may haya 
been holding at a partieular rate of rent 
during a period of 90 yeara prior to the 
institution of the suit, whish rate of rent 
has nof been ohanged, they may not have 
paid that rent for the period of 90 years, 
Therefore, the two questions sre not the 
same. The learned Vakil on the other 
side urged that the learned Judge was 
not mistaken as to the question and that 
he in effest degided that the tenants had 
not been holding at arate of rent whioh 
had not been changed for twenty years before 
the institution of the suit. In my judgment 
the contention of the learned Vakil for the 
appellants is corres*, because when we look 
towards the end vf the judgment, the learned 
Judge in dealing with another оазе 
has put the point more slearly, He has 
said: “The existing rent as shown by the 
khatian is the same and there is noreason 
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to suppose that the rent varied between 
1313 В, 8. and the institution of the suit: 
at е. same time the onus was on the 
defendant to show positively that the rent 
was paid for a period of 20 years previous 
to tha institution of the suit." Consequent- 
ly, in my judgment, this appeal must 
guseced on- the ground that the learned 
Judge has not stated sorrestly the point 
whieh he had to deside, 

Then the only question whioh remains ів, 
whether we ean deeide the question ourselves 
upon the record as it stands, or whether, 
on this question, it is nesessary for this 
Court to remand the oase to the lower 
Court, I regret that it is  neeessary to 
remand it,for this reason that gub. seation 
(2) of section 50 provides that "if it is 
proved in any suit or other prosseding 
under this Ast that either a tenure-holder 
or raiyat and his predesessors-in-interest 
have held at a rent or rate of rent whieh 
has not been changed during the twenty 
years immediately before the institution of 
the suit or proceeding, it shall be presumed, 
until the eontrary is shown, that they 
have held at that rent or rate of rent 
from the time of the Permanent Sotile- 
шепі:” and aub-seetion (1) provides, “where 
a tenure-holder or raiyat and his 
desessors-in-interest have held ata rent 
or rate of rent whish has not been changed 
from the time of the Permanent - Settlement, 
the rent or rate of rent shall not be liable 
- to be inereased exeept on the ground of 
au alteration in the area of the tenure or 
holding,” It is to be notised that there 
are the words “until the sontrary is shown.” 
Now it appears that the only witness who 
was called for the plaintiff in oross-ex- 
amination stated, with regard to, the three 
holdings of these tenants, that “the rent 
payable for these holdings,” whieh were in 
possession of Gobinda and Gopal (who are 
the tenants), “has not been shanged within 
my knowledge, č. eu within ‘the last 25 or 
26 years," If the matter had stopped 
there, we would have been able to deside 
the question ourselves. But the learned 
Vakil for the respondents has pointed out 
that one of the defendants in his evidende, 
whieh has been read to us, stated that 
his father had taken .a lease from the 
landlords, We do not know when that 
lease was taken, we do not know its 
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terms and it may be that that lease, the 
terms of it and the evidenoe with regard 
to it may be sufficient to rebut the pre. 
sumption whioh would arise in sonsequense 
of the above-mentioned evidence of the 
plaintiffs’ witness: On the other hand it 
may not be sufficient. At the present 
moment we have no materials before u8 
to deside that question. Therefore, although 
I mueh regret it, there i8 no alternative 
but to remand this question for further 
consideration by the lower Appellate Court. 
Consequently, in my judgment this appeal 
mast be allowed, the deeree of the lower 
Appellate Court set aside and the matter 
must be remitted to that Court for the 
purpose of desiding the issue (and that 
issue only) whieh I have intimated in my 
judgment, and having regard to the ob- 
servations in my judgment. 

All ooste, that is to say, the eosts of 
this appeal, those which have been insurred 
in the Courts below and the sosts whieh 
will be ineurred in the re-hearing, will be 
in the diseretion of the learned Judge in 
the lower Appellate Court. 

Ricaagpsox, J.—I agree. 

Appeal allowed; 
Case remanded, 


BOMBAY HIGH COURT, 
Frat Олуп, Apezat No, 181 or 1920, 
January 13, 1921. 
Present:——Sir Norman Maeleod, Kr., 
Chief Justiee, and Mr. Justiee Shah, 
GANGABAI JOSHI—PraiNTIFF— 
APPELLANT 
versus 


HARI GANESH JOSHI—Devexpaxt— 


RESPONDENT. 

Hindu Law-—Adoption by female — Agreement by 
adopted son motto claim amy right in property, effect 
of—Reversioner, interest of, whether vested or con. 
tingent-~Reversion~-Surrender 


During ‘the life of a Hindu widow the reversion 
remains contingent, and there is uo one who 
possesses a vested interest in the remainder which 
сап be disposed of by any means known to law, 
Therefore, a widow cannot, by obtaining an agree. 
ment of surrender from the nearest reversioner, 
enlarge her life-estate into an absolute estate, 
[p, 681, col, 2.] 
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Plaintiff, a Hindu female, adopted the defendant, 
who was а major.’ Before his adoption the defeni- 
ant executed an agreement in favour of the plaintiff 
to the effect thatin the event of his being adopted, 
he would not claim any right to the suit property. 
After the adoption a further agreement was enter- 
ed into ratifying the previous agreement: 

Held, that as soonfas the defendant was adopted, 
he became the nearest reversioner on the death 
of the plaintiff, but that his interest being con- 
tingent, he had no right to surrender the reversion 
in favour of the plaintiff so'as to enlarge the latter's 
estate into an absolute estate, 


First appeal from the desision of the First 
Olass Subordinate Judge at Poona, in Suit 
No. 802 of 1918. 

Mr. Jayakar (with him Mr. W, В, Pradhan), 
for the Appellant, 

Messrs. G. 8, Rao and А. S. Parulekar, for 
the Respondent, 


JUDGMENT.—The plaintiff sued for а 
declaration that the plaint property was of her 
fall and absolute ownership, and that the de- 
fendant bad no sort of interest in it, and for an 
injunstion restraining him from interfering 
with her possession or entering upon the pro: 
porty. The fasts are not in dispute. The suit 
property originally belonged to the plaintiff'a 
father, who devised i$ by Will, dated the 5th of 
December 1892, to the plaintiff for life, and 
after her death to her son Trimbak Ganesh, 
and any other sons that might be subsequently 
born to her. The testator died twonty six or 
twenty-seven years ago, and Trimbak, who 
was then alive, took a vested remainder in the 
suit property. When he died his mother, 
the plaintiff, besame his heires, Then the 
plaintiff determined to adopt the defendant, 
who was а major. Before the adoption the 
defendant exeouted an agreement in favopr 
of the plaintiff to the effect that in the event 
of his being adopted, he would not olaim any 
right to the suit property. After the adoption 
a further agreement was entered intoratifying 
the previous agreement. It is quite olear 
that as soon as the defendant was adopted, 
he would be the nearest reversioner on the 
death of the plaintiff, but he would have no 
right to sarrender the reversion in favour of 
. the life-tenant, and so block out the interests 

of any one. who might at the date of the 
widow’s death be the nearest reveraioner, 
The ense does not seem to have been viewed 
Írom this, aspest by the learned Judge in the 
Court below, who considered that although а 
eonditional adoption was allowed by law and 
the rights of the adopted son eould be 


curtailed by an agreement, it sould nob in 
any way enlarge the estate of the adoptiva 
mother, Dafendant’s admission sould not 
give the plaintiff an estate which she did not 
possess, Undoubtedly, if the adopted son 
had taken a veated remainder in this property, 
he sould have conveyed that remainder to 
his adoptive mother so as to enlarge her life- 
estate into an absolute estate. But it makes 
all:the differense if the defendant took only 
a aontingent interest in the property after his 
adoption. 

The Court was right in refusing the deelara- 
tion asked for by the plaintiff that she was 
the absolute owner of the suit property, 
besause undoubtedly she was only a life. 
tenavt, and there was no one in а position to 
make her an absolute owner, During the 
life of a Hindu widow the reversion remains 
sontingent, and there is no one who posses: 
ses а vested interest in the remainder whish 
ean be disposed of by any means known to 
law. Ib will be suffisient for the purposes 
of this саве if we amend the desree of the 
lower Court by giving the plaintiff an ine 
junotion restraining the defendant from taking 
possession of the property or interfering with 
the plaintiff's possession or enjoyment thereof 
during her lifetime. 

Bach party to bear her and his own 
aoats, 

Decree amended, 


OALOUTTA HIGH COURT. 
APPEAL PROA ÁPPELLATR 40 :ЕЕ 
No. 1097 or 1919, 

May 17, 1921, 

Present :—Sir Lanselot Sanderson, Kr., 
Ohief Justise, and Mr, Juatiaa Rishardson, 
NILADRINATH MUKHERJEE awp 
ANOTHER— DarEsDiNTS Nos, 1 AND 3—~ 
APPELLANTS 
versus 
SAROJNATH MUKHERJEH, мімов, 
BY als Moraar AND ÜRATIFICATZD 
Gaarpian Srimati AMALA DEBY A — 
PLAINTIFF AND ANOTHER —D &FENDANT No, 2— 
RESPONDENTS, 

Will, construction of —Qrant of annuity charged on 
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immoveable property, whether prepetual and heritable 
—LHnpress words of perpetuity, if essential—Suecession 
Act (X of 1865), s. 1600— Hindu Wille Act (XXI of 
1870), 5.2. 7 


A Hindu by his Will directed that his second 
son was to give Rs. 500 perannum to the fourth 
son out of the profits of the property demised to 
the former: 

Held, on а construction of the Will, that the grant 
of the annuity in favour of the fourth son was per- 
petual and heritable and was not a grant only for 
the life of the legatee, [р. 282, col. 1.) 

Section 160 ofthe Indian Succession Act, which 
is made applicable to Hindus by the Hindu Wills 
Act, does not require ghat the contrary intention of 
the testator to which it refers should be indicated 
by express words in the Will. It is sufficient if the 
contrary intention appears sufficiently from the 
ms of the Wil read as a whole. [p. 688, 
col. 1, 


Appeal against a:dearee of the Distriet 
Judge, Hooghly, dated the 26th Marah 1919, 
affirming that of the Officiating Sabordinate 
Judge, Second Court of that district, dated the 
lith of April 1918, 


FAOTS appear from the judgment, 


Mr. Dwarkanath Chakravarty (with him Mr. 


Upendra Narain Bagchi), for the Appellante, 
—The question for your Lordebips’ sonsidera- 
tion in this appeal is whether a sertain 
annuity- granted by a Hindu testator to a 
son of his ia perpetual and heritable. My sub. 
mission is that the mere fact that the annuity 
is made payble out of the іпсоте of а oertain 
immoveable property is not suffisient to make 
it а perpetual and heritable grant. То make 
the annuity perpetual and heritable there 
must be express words in the Will to that 
effeot. See section 160 of tha Indian 
Suecessi;n Aot, whish is made applicable to 


the Hindas by the Hindu Wills Act, sestion - 


2, А mere suspision of an intention is not 
enough, The intention to make the annuity 
perpetual and heritable must be expressed 
in the Will by apt words. Rsfers to Pancha. 
gopal Mookerjes v. Kalidas Mukherjee (1), In 
the Will under «consideration there is по 
indieation that the grant was either per. 
petual or heritable, The: construstion of the 
Will in the light of seotion 160 of the 
Босвеввіоп Aat clearly shows that the grant 
was only for the life of the legatee, 

Mr. Shib Ohandra Palit, for the Respondente, 
was not salled upon. 


(1) 54 Ind, Cas, 140; 24 C. W, N. 592, 


EY 


JUDGMENT. Я 

RICHARDIN, J.— This is а seeond appeal 
from the appellate judgment and decree of. 
Mr. Roy, the Distrist Judge of Hooghly, 
affirming the judgment and desree of the 
Subordinate Judge, Babu Hem Chandra 
Bore 7 

The question arises on the sonstrustion of 
the Will, dated the 201 Febrnary 1891, of 
the late Bejoy Krishna Mukherjee, The Will 
isin Bengali aud we bava been furnished 
with a translation. 

It appears that the testator left him sueviv- 
ing sevensons and several daughters. With 
the daughters we are not sonserned, As 
regards the sons, by his Will the testator 
divided his estate into seven shares or 
portions of unequal value and allotted one 
portion to esoh of his sons, Among the 
properties allotted to the two eldest sons was 
a property known as Lot Darbasini, bearing 
Touzi No. 6 in the Revenue Roll of the Рівітіві. 
The two eldest sons eaoh obtained a moiety 
of that property. : 

Clause 2 of the Will recites that "the profits 
from the Lot Darbasini are much larger than 
those from the mahals allotted to my other 
вбпв, and outof the makals allotted to my 
other sons certain portions of the mahals 
(naming them) are under water.” Then the 
testator sontinues:— So in regard to the 
profită of the aforesaid Lot Darbasini, I 
make’ this provision that my eldest son 
Norendra Nath Mukherji shall, year. after 
year, go on paying tomy third son Nogendra 
Nath Mukherji the sum of Rs, 500 per 
annum out of the inoome from the mahals" 
allotted to bim. Similarly, further on, the 
clause provides that the sesond son Surendra 
Nath Mukherji shall, after the testator's death, 
pay from the profits of the mahals allotted 
to him within Lot Darbasini, a sum of 
Rs, 1,000 per annum in equal moieties to the 
fourth and fifth sons. The same clause also 
provides that after the testator’s death the 
firat and second sons were to exeeute agree- 
mente, in favour of the sons to whom the 
annual payments were given. to make the 
payments as direated by the Will. 

Then in the third olause the properties 
allotted or devised to the third amd fourth 
sons are specified, Ав to the fourth son the 
testator says:— I also allot to my fourth son 
Satyendra Nath Mukherji oertain Monzahs 
somprised within the said lot (referring to a 
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lot named Pandre) and Rs. 500 per annum 
out of the profits of Lot Darbasini as well as 
certain other properties вресібед in Sehedule 
No 4 and the said Satyendra Nath Makherji 
shall obtain the same after my death.” 

The sesond son Surendra and the fourth son 
Satyendra are both dead. The plaintiff in 
tbe suit, Saraj Nath Mukherji, is the son of 
Satyeridra and the three defendants are the 
sons of Surendrs, The plaintiff, it appears, is 
a minor suing by his mother and guardian as 
hia next friend. 

The-suit was brought for arrears of what 
the plaintiff claime as the annnity devised by 
the testator to the plaintiff's father on the 
footing that the annuity was perpetual and 
heritable, Both the Courts below found in 
the plaintiff’s favour and this appeal is ргө. 
ferred by defendants Nos. 1 and 3. The 
Cefendant No. 2 for some reason or other baa 
not appealed. 

Mr, Dwarka Nath Chakravarty, arguing 
the osse for the defendants, sontends that the 
Courts below are wrong, and he founded him- 
self in the main on the provisions of section 
150 of the Indian Suseession Aot whieh is 
made applicable to Hindu Wills by the Hindu 
Wills -Ast and runs as follows: "Where an 
annuity ia oreated by. Will, the legatee is 
entitléd to reseive it for his life only, unless 
a contrary intention appears by the Will, 
And this rule shall 
sireumétanoe that the annuity is direoted to 
be paid out of the property generally or that 
a sum of money is bequeathed to be inveated 
in the purohase of it,” 

The provisions of this seetion were present 
tothe minds of the learned Judges in the 
Courts below. The District Judge, on 
appeal, dealt with the matter in this way. 
As tothe law he says: “The argument is 
that the annuity must be considered to be a 
grant only for the life of the legatee, because 
it is not expressly stated that it was given in 
perpetuity, I do not think, however, the 
law really imposes sush а limitation. Tke 


intentions of the testator must be judged from- 


the context," So far, in my opinion, the 
learned Judge is perfeatly right and has 
sorreoily stated the law. Seation 160 does 
not require that the oontrary intention of the 
testator to whish it refers should be indioated 
by express words. It is suffoiont if the 
eontrary intention appears safüsiently from 
tke language of the Will read as в whole, 


not be varied by the. 


Then the learned Judge in the  eourse 
of this judgment gives several reasons for 
the conslusion at whioh he arrived. He 
refers in tbe first plase to the distribution of 
the property made by the testator. Then he 
goeson: "The testator then stated that as 
the distribution was опєд 2а], the first and 
second sons were to pay certain annuities to 
the cther three sens out of the profits of 
the properties allotted to them.” Then farther 
down he makes а sesond point, as follows: — 
“In paragraph 3 of the Will, the testator 
enumerates the properties giyen to the third 
and fourth sons. He mentions first the 
immoveable properties allotted tc them and 
then the annuities and then again other 
immoveable properties. Thera ia no differ. 
entiation made as regards the immovyaable 
properties ani the annuity.” The same 
point was put ina alightly different way a 
little later, where the learned Judge says: 
"He did not use any words of inheritaneo, 
when he was giving away absolute interest in 
the lands he allotted to the different sons,” 
And finally, the learned Judge says "The 
word annuity is English, The testator did 
not contemplate an annuity as is understood 
by the English word. Ніз direstion waa 
that the second son was to give Rs. 500 per 
annum to the fourth son ont of the profits 
ofthe moiety of Darbasini demised to the 
former. The grant was made a sharge on 
these properties, Thore wasa direetion that 
the second son was to execute an agreement 
to psy the sharge.” For these various reasons 
the learned Judge states that he is in asaord 
with the deeiaion arrived at by the Court of 
first instance, 

The reasons whioh the learned Judge gives 
for finding thab the intention of the Will is 
eontrary to what I may oall the prima facie 
statutory intention is, firstly, that he found in 
the language of olanse 2 an intention on the 
part of the testator to level up the shares 
given to the third, fourth and fifth sons and to 
equalizs them to some extent with the larger 
shares given to the first and the second sons, 
Then he says that in devising the immoveable 
properties, the testator uses no words of 
inheritanae, and the annuities are not given 
separately but they are given in the same 
breath with the immoveable properties ; and, 
thirdly, the learned Judge does rely in soma 
measure on the fast that the annuities were 
ebarged on the immovenble properties devised 
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to the first and seaond sons and that those 
sons were directed to exeeute an agreement 
to pay the annuities. No doubt, section 160 
does say that the mere eireumstanae that the 
annuiiy is direoted to be paid out of the pro- 
perty generally is. not to vary the rule whieh 
the section lays down; and this further 
may be said perhaps that the direction 
that the first and the second sons should 
execute agreements for annuities does "nof 
sarry the ease mush further one way or the 
other, besause if any dispute had arisen about 
the exesution of.the agreements the same 
question of sonstruetion would have arisen 
whioh arises now in this appeal. But re: 
membering all that, I still think that the 
language of the clause and the language 
in which the annuities were, in fast, devised 
makes the interpretation put upon this Will 
by the Courts below not an unreasonable 
interpretation. І ought to say here that I 
am dealing with this case on the footing 
that these annual payments eharged upon 
the immoveable properties given to the 
first and second sons are annuities within 
the meaning of section 160, I deal with 
ihe ease on that footing, and in regard 
to the interpretation of the Will the question 
does not atop where I have just left it. 
Presisely the same question with regard to 
this very Will has already some before the 
High Court and has already been aon. 
sidered in the sare of Panchergopal Mooker. 
jee v. Kalidas Mukherjee (1) by two 
learned Judges of this Court, Mr. Justioe 
Chatterjen and Mr. Justice Duval The 
judgment in that ease, whioh related to the 
annuity devised to the third son, was deliver- 
ed by Mr. Justice Chatterjea and the learned 
Judges eonfirmed, as I gather, the concurrent 
decisions of the Courts below that the annuity 
was perpetual The ease was decided after 
the Distriet Judge gave his decision in the 
present case, So we have this that every 
Hindu Judge who has dealt with this Will, 
the Will of a Hindu written in the Bengali 
language, has construed it in the same way, 
In the present oase, we have the concurrent 
opinion of the Distriet Judge and the Sub. 
ordinate Judge, both Hindus. In the former 
gage we are informed that the two Judges in 
the Trial Court and the lower Appellate Court 
were both Hindus and their деоіьіоп was 
eonfirmed by two Judges of this Oourt of 
whom one was a Hindu, In my opinion, the 
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osse referred to is binding on us ава prese- 
dent but apart from that, in face of this 
sousensus of authority, T, for my part, should 
not be disposed to sey that the conelusion 
arrived at in thia ease by the Court below is 
wrong and ought to be set aside, 1 would, 
therefore, dismiss this appeal with costs. 

Sanpexsson, О, J.—I agree and I have 
nothing to add, 

Appeal dismissed, 


——— 


ALLAHABAD HIGH COURT, 
First CiviL Appeat No, 247 or 1918, 
February 1, 1921. 

Present: —Mr, Juatise Ryves and 
Mr. Justice ©: ко] Prasad, ` 
Saiyed MURTAZA HUSAIN AND OTHERS 
— PLAINTIFFS — APPELLANTS 
versus 
ZIAUL HASAN—Derenpaxtr— 
RESPONDENT, 

Agra Tenancy Act (IF of 1901), ss, 164, 201 
(8)—8Swit for profits —Title, question of—Decision of 
Revenue Court, when can be questioned by Civil sutt.— 
Civil Court, jurisdiction of —~Res judicata, 


A plaintiff cannot by framing a suit anew get 
round an order of a Revenue Court in a matter 
which it had jurisdiction to decide, Гр. 695, col. 2.] 

Where a Revenue Court has jurisdiction to decide 
a question of title and it decides it, a Oivil Court 
should not interfere with that order. The only oir- 
cumstance under which a civil suit can be brought 
to question the correctness of a Revenue Court's 
decision on title in a suit for profits is one in 
which the Revenue Court proceeds upon an entry 
of a certain person’s name inthe revenue papers 
as conclusive on the question of title. [р: 685, col, 
1.) . 
Where a suit for profits brought under section 
164 of the Agra Tenancy Act is dismissed by the 
Revenue Court on the ground that the defendant 
has acquired title by adverse possession, a sub- 
sequent suit in the Oivil Court for the recovery of 
ossession is barred by, the principle of res judicata, 
p. 685, col. 1.] 

First appeal from a deoree of the Addition- 
al Subordinate Judge, Meerut, dated the 
26th February 1918, 

Mr. Баға Ali, for the Appellants, 

Dr. S, M. Sulaiman, for the Respond. 
ent. 

JUDGMENT.—The oireumstanees under 


whieh this appeal arises are briefly as 
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follows:--One Mohammad Ali died about 
thirty years ago leaving as his heirs а son 
Zia-ul-Hasav, four daughters, one of whom 
was Nathia Begam, and a widow. He was 
a Shia by persuasion and Nathia Begam 
besame entitled to 7 out of 48 shams in 
his estate and her name was entered over 
that share. Musammat Nathia Begam died 
in November 1915 leaving the plaintiffs as 
her heirs. The plaintiffs applied for muta- 
tion of names over the share resorded in 
her name, but were met with an objeotion 
of Zia-ul-Hasan, ber brother and Lambardar 
of the Mahal, The plaintiffs also bronght 
в Suit for profits for the years 1321 and 
1322° Faslis against the said Lambardar. 
The Revenue Court disallowed the appliea- 
tion on the ground that the plaintiffs were 
-not in possession, The suit for profits was 
also dismissed on the ground that the 
Lambardar had asquired title to the property 
by adverse possession, This deoree dis- 
missing the suit for profits was upheld 
on appeal by the Additional Distriet Judge 
of Meerut, on the grourd that the defend- 
ant had been in adverse proprietary posses- 
sion for more than twelve years, The 
plaintiffs, treating this astion of the Reve- 
nue Court as giving them a cause of action 
for possession, have brought this suit for 
possession over 7 out of 48 sihams in the 
estate of Mohammad Ali, One of the pleas 
raised in deferee was that the suit was 
barred beaause of section 11 of the Code 
of Civil Proeedure or in any event by the 
general prinoiple of res judicata, The Court 
below has dismissed the suit on the ground 
that it was во barred. The plaintiffs some 
here in appeal, We think that the Court 
below was right in its sonoelusion, The 
only oireumstanee under which a civil suit 
ean ke brought to question the sorrestness 
of æ Revenue Court's decision on title in a 
Suit for profits is one in which the Revenue 
Court proceeds upon an entry of а eertain 
pereon’s name in the revenue papers ag 
eonelusive on the question of title. See 
seotion 201, elause (3), and cestion 99 of the 
Tenaney Aat, In other oases, for instanse in 
a casa where the Revenue Court proceeds to 
deside the question of title itself, no sush 
right is given. In the present oase tho Reve- 
nue Oourt did proeeed to deside the questicn 
of title, Ап appeal waa taken to the District 
Judge under geotion 177 of the Tenansy Act 
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and the question was desided adversely to the 
present plaintiffs. Prima facie having regard 
to the provisions of seotion 201 of the 
Tenanoy Aot referred to above, no right of 
suit in the Civil Court sould aesrue in favour 
of the plaintiffs We have been referred to 
& larger number of oaser, but we do not enter 
inte them in detail because we do not think 
it nesessary to do so. 1% has been laid down 
in the Full Benob ruling in Mollo v, Ramlal 
(1) that & plaintiff eannot by framing a 
suit anew getround an order of a Revenue 
Oourt in a matter whieh it has jurisdietion 
to deside, Inthe present ease the Revenue 
Oourt had jurisdietion to deeide the question 
of title. It has desided it,and we do not 
think that а Civil Oourt should interfere with 
that order, The result is that the appeal 
fails and we dismiss it with sosts, inoluding 
in this Court fees on the higher seale, 
Appeal dismissed. 
(1) 68 Ind. Cas, 772; 18 A, L. J. 1030; 43 A. 191. 


OALCUTTA HIGH COURT. 
APPEAL FROA4 APPELLATE DEORER 
No. 1891 or 1919, 

May 19, 1991. 

Preseni:— Justice Sir N, R, Ohatterjea, Kr., 
and Mr. Justice Panton- 
JOGENDRA NATH SEN AND OTHERS— 
DEFENDANTS—~APPELLANTS 
versus 
TORIANTNESSA BIBI AND orners— 
PLAINTIEE3 AND OTHERS—Pro forma 


Derenpaxta—Responpents, 
Court-fee-—Suit to set aside fraudulent decree and 
sale thereunder and for injunction—Valuation put on 
plaint, Court.fee payable on~Suit, when not maintain. 
able without prayer for recovery of possession. 


e 

In a suit for a declaration that a deoree and the 
sale of immoveable property held thereunder are 
fraudulent and for an injunction but without а 
prayer for recovery of possession, the plaintiff can 
put his own value on the plaint and the Court-fee 
is payable on that value. Гр. 687, col. 1.] 

Hari Banker Dutt v. Kali Kumar Patra, 82 О, 734: 
9 C. W. N. 690, followed. ч 

Where the plaintiff, claiming a declaration that a 
decree and the sale of immoveable property held 
thereunder are fraudulent, is notin possession of 
the property sold, he cannot proceed with the suit 
woah a claim for recovery of possession, [p. 657, 
603, dy, 
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Appeal against a deeres of the Subordi. 
nate Judge, 2nd Court, Bakarganj, dated 
the 25th of July 1919, reversing that of the 
Мапа, First Court at Bhole, dated the 27th 
of June 1918., 

FAOTS appear from the jaigmant. 

Mr. Bepin Behari Ghose (with him Mr. 
Prokask Ohandra Mazoo ndar), for the Appel. 
lants.—The defendaots are appellants. The 
appsal arises ont of а suit to set aside 
an ez parte decreo obtained іа a rent suit 
by landlord defendants Nos, l—3 against 
plaintiffs and their во sharers, defendants 
Nos. 4-19, to set aside the sale held there 
under and to resover possession of the lands 
sold. The’ desree-holdera were the austion. 
purehasers and they have settled the land 
with some of the defendanta. Tho first 
Court desreed the suit, The lower Appellate 
Gourt desreed the appeal but remanded the 
саве for re-trial on the question of fraud. 
My  sontention is that the sut is not 
maintainable under seation 42 of the Брезібз 
Relief Aet, ав no aeonsequenbial relief was 
prayed for, The plaintiff wa: admittedly 
dispossessed of parts of the holding. The 
plaint is elear on this point. Ав there is 
no prayer for resovery of possession, the 


suit is nof maintainable. The plaintiff in . 


his plaint states the valae of the land to 
be Rs. 4,000. Under the sircumstances 
Court fees ought to have been paid on the 
whols amount and the first Court had no 
jurisdiction to try the suit, Refers to 
Raj Krishna Dey v. Bepin Pehary Dey (1), 
Umatul Batul v. Mami Koer (2), Deokali Koer 
v. Kedar Nath (3). 

Mr. Suresh Chandra Talukdar (with him 
Mr. Jotindra Nath Sanyal, for Mr, Muk.ni 
Lal Roy Ohowdhary), for the Respondents.— 
In the plaint there is в prayer for injunetion, 
therefore, consequential, relief has been 
prayed for, From the subsequent petition 
of the plaintiff it would appear alearly 
that the statement regarding disposaession 
was made through mistake. So the prayer 
for resovery of possession was deleted. Ia 
a suit to set aside a fraudulent dee:ee the 
value of the relief is the sum sought to 
be realised under-the decree, Refera to 


(1) 17 Ind, Ces. 162; 40 О. 245; 160, L, J. 194; 


17 О. W. N, 691. 
(2) 11 C. W. N. 705 at p. 710; 60.1, J. 427 at p. 


D 


436. 
(8) 15 Ind. Cas. 427; 39 O, 704, 16 C. QU. N, 
98; AS 
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Umatul Batul v. Manji Kom (2), Thakur 
Prosad v. Punkal Singh (4), Jagatdhar Narain 
Prasad v, Brown (5). Thus the suit is pro: 
perly vilued, for the degree songht to be 
set asida was Rs. 57 5 annas, Again the value 
of the relief siated in the  plaint should 
be assepied for the purposs of valuation 
and jurisjistion, See Hari San'tar Dutt v. 
Кай Kumir Patra (8) апі also Umrao Singh 
v. Hardeo (7) The ease of Raj Krisina 
Dey v. Bepin Ввчату Dsy (1) does not apply. 


Mr, Ben Behari Ghose replied in brief, 
Mr. Biraj Moh n Mazoomdar, for the 
Dapaty Registrar. 


JUDGMBNT.— This a»psal arises ont of 
a suit for deslaration thas the desrea for 
ren) pissed ex parie was frandalant ani 
for setting aside the said dexsros and the sale 
held thereander on the ground of frand.:Thera 
was originally also a prayer for resovery of 
possession. That, however, was subsequently 
Btrusk oat, 

The Court of first instanas dearead the suit, 
Oa appeal, the learned Snbordinate Judge haa 
remanded tha ease for desision оп tke qubation 
of fraud. 

‘The defenianta 
Oourt. 

The frat eontention raised on behalf of 
the &ppellants is that the suit is not one 
for a deslaratory deeree within the meaning 
of sestion 42 of the Spesifis Relief Act. 
That is so, bat eonsequential relief was 
olaimed, аз the plaintiffs prayed for an injuna:. 
tion. 

That being so, the only question would be 
whether ad valorem Oourt-fee was paid or not. 

If the suit be held to have baen valued 
at Rs. 57 annas 5, then ad valorem Court. feo 
waa paid. 

The seaond contention is that the suit 
ought to have been valued at Rs. 4,000 and 
that in that oase the Munaif had no juriadio- 
tion to deside thesase. But the plaintiffs 
valued the relief slaimed at Rs. 57 annas 5 
only; they did not value their suit at 
Rs, 4,000. It is true that in one portion 
of the plaint the plaintiffs stated that the 
prieg of the property sold was Rs. 4,000. 
That statement was made in sonnestion with 


have apoaslel to this 


(4) 8 C. L. J. 485 at p. 488. 
(6)'33 О, 1188; 10 О. W. М, 1010; 4 C, 1, J, 121. 
56) 82 C. 784; 9 C. W. N. 6:0. 

- (7) 28 А, 418; A. W. N, (1907) 112; 4 A. L. J. 392, 


Vel. LŽI) 
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the case set up by the plaintiffs that the 
property was sold at a low prise and 
probably was exaggerated. However 
that may be, so far as the value of 
the. suit was concerned, it was laid at 
Hs. 57 annas 5, that being the amount recover. 
able under the desree, and after the prayer 
for resovery of possession had been struok 
cut, the olaim was only for а deslaration 
that the deoree and sale were fraudnlent and 
for an injunction. Тъ вооћ a oase, the party 
ean put his own value on the plaint: see Hari 
Sanker Dutt v. Kali Kumar Patra (6). 

The ease of Rof Krishna Dey v. Bepin 
Behary Dey (1) is distinguishable, as the 
plaintiff valued the relief claimed at Re. 11,000. 
He was, therefore, bound to pay Court fee on 
that sum. 

As already stated, however, in the present 
ease there was а prayer for  resovery of 


possession in the plaint as originally framed, . 


There was an allegation in the plaint that 
the plaintiffs had been kept out of posses- 
sion by the defendants. 


whieh it was stated that those statements 
had been made by mistake, and the prayer 
for resovery of possession was struck ont. 
If, however, the plaintiffs were oub of posses 
Bion, we do not see how they ean proseed with 
the suit without а elaim for resovery of ровкев. 
sion, 

This question has not been gone into 
by either of the Courts below. As, how- 
ever, the ease has been remanded by the 
Court of Appeal below to the Court of 
first instanse for re-trial on the question 
of fraud, we direst that Court to find out 
whether the plaintiffs were out of possession, 
If that is found against the plaintiffs, it 
will befor that Court to sonsider whether 
any, and if so what, amendment should be 
allowed. 

Coste to abide the result. 


Appeal dismissed, 
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appears that an npplisation was put in, in. 
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ALLAHABAD HIGH COURT, 
Огт, Revon No, 29 o 1999. 
January 14, 192]. 
Present:—Mr, Justioe Gokul Prasad. 
Ohaudhry BRAHM SINGH AND anoraer 
— PE£TITIONERE-——A PPELLANTS 
versus 

- BHANDU—Opposire Partr— 


Reapoxvaar, 
Execution of decree—BSale by officer ignorant of 
order of postponement by Court, validity of. 
». 


An execution sale after an order of postponement 
by Courbis a nullity, even though the officer con. 
ducting it was not aware of the order.[p. 688, ool, 1.] 


Civil revision against an order of the 
Sub Judge, Meerut, dated the 7th of Febru- 
ary 1920. 


Mesars. G. W, Dillon and Katlash Chandra 
Mittal, for the Appellants. 


Mr, Hartbans Sahat, for the Respondent, 


JUDGMENT,—This application in reyi- 
sion arises under the following  sireum. 
stanses, It appears that the austion-pur- 
chasers, deerea-holderr, applicants, obtained 
a deoree for about Rs, 215 from a Court 
of Small Causes. They put in an appliea- 
tion for transfer of the desree to a Munsif, 
inasmnuah as they wanted to sell some of the 
immoveable property belonging to the 
judgment-debtor to satisfy the amount due to 
them. After eertain proeeedings the 3rd 
of September 1918 was the date eventually 
fixed forsale of the property. On the 30th 
of August 1918 the jndgment-debtor de- 
posited Rs, 59-in cash and asked for a 
postponement of the sale to enable him 
to pay up the decretal amount. ‘The dearea. 
holders’ Pleader received this money and it 
was agreed that the judgment-debtor 
should have three months’ time to pay up 
the deeretal amount, that the sale should be 
postponed and that the Amn should ba 
informed aosordingly. By some mistake or 
other information oou.d not be given to the 
Amin and he sold the property on the 6th 
of September 1918, This sale was nulti. 
mately sonfirmed and on the 9th of August 
1919 the deeree-holders, auation purahasers, 
got possession of the property. On the 
15th August 1919 the judgment debtor 
in an epplieation, praying that the 
cecres-holdera had committed a fraud upon 
him iu obtaining possession, This applies. 


gss INDIAN 
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tion was dismissed by the Court of first 
instanee in rather a summary way. It 
proceeded on the ground thatthe judgment- 
debtor had been very late in making this 
appliesfion. The learned Judge of the Court 
of Appeal has, however, set aside the sale 
on several grounds whieh it is not noses» 
sary for me to вопвійег, In my opinion 
the sale whieh took plase. after the order 
of the Court- postponing it was & nullity, 
notwithstanding‘ the faot that .the Offtcer 
sondusting the sale did not reseive the 
order in time to enable him to act acsord. 
ing бо it. Having regard, however, to the 
eireumstanees of this ease, to the laches of 
the judgment-debtor and to the equitable 
principle laid down by their Lordships of 
the Privy Oounoil in the ease of Ganga 
Pershad Sahu v. Gopal Singh (1), I think 
the most proper order in the present case 
would be to direst thatthe judgment debtor 
respondent be put in „possession of the pro- 
perty sold on his paying to the deoree- 
holders, auotion-purehasere, the sum due on 
their deores with interest up to the date 
on whieh they obtained possession of the 
property sold minus the sum of Rs. 59 
admittedly paid on the 30th of Angust 
1918. The interest will be at the usual 
rate mentioned in the deeree, that is, Rs. 6 
per cent, per annum. The judgment-debtor 
respondent is allowed four (4) months time 
“from this date within whieh to make the 
payment, and in sase such payment is not 
made within the time mentioned above, the 
jadgment debtor will be debarred of all the 
rights of taking possession of the property, 
Having regard to the eireumstanees of this 
ease, } make no order ав to oosts, 


Application dismissed, 
(1) 11 0, 136; 11 I. A. 234; 8 Ind, Jur. 687; 4 Sar, 
P. О, J, 578; 5 Ind. Deo. (м. в.) 849 (P, C.). 
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CALOUTTA HIGH COURT, 
APPEAL FROM ОврЕв No. 289 or 1920 
AND Rute No, 641-M. ов 19920, 
May 23, 1921. 
Present:—Justise Sir N. R. Chatterjea, Kr, 
d and Mr. Justise Panton, : 
SITALA DAS MUKERJEE, MINOR, 
BY RIS MOTAER AND NEXT FRIEND 
Srimait BIRAJ LAKSHMI DEVI, 
AND ANOTHER— Opposite PARTY— 
APPELLANTS 
3 versus 
BHUT NATH NASKER— 
PETITIONER — RESPONDENT. 


Civil Procedure Code (Act V of 1908) 

u O. XXIII, 
т. 8—Oompromise on behalf of minor—L à { 
not expressly recorded, effect F x ru а 


Where in a proceeding against а mi 1 
purchaser for setting aside a FS о 
rule 90, Civil Procedure Gode, a compromise is 
entered into on behalf of the minor by his guardian 
without leave of the Court and nolesve is express 
recorded in the proceedings, the compromise is na 
a lawful one within the meaning of Order XXIII 
a is the Code, and the Oourt cannot and 
n. M to record' the compromise, [p. 689, cola, 


Appeal against an order of th 
ordinate Judge, 2nd Court, PE 
dated the 30th of Jure 1920, reversing that 
of the Munsif, 4th Oourt at Diamond Harbour 
dated the 27th Marsh 1920, i 


FAOTS appear from the judgment. 


Mr. Amarendra Nath Bose, for the Appel- 
lants.— This appeal arises out of an appliea: 
tion nnder Order XXI, rule 90 of the Code, for 
the ета aside of the sale of sertain’ 
immoveable properties. The fasts s 
are these, While the p oo id 
pending, the judgment-debtor put in an 
applisaiion stating that the ease had been 
settled between the parties. Subsequently 
however, the deerce-holder eame in end 
denied that any sompromise was ever effeoted 
The first Court held that no compromise bad 
been made. On appeal, however, it has been 
held that there has been а compromise 
Hense this appeal by the deeree. holder who 
bas also purehased the property. My ‘peint 
is that one of the deeree-holders being a 
minor, the guardian appointed on his behalf 
had no power to effest apy sompromise 


` without the expresa permission of the Court, 


whieh must be expressly reeorded in the 
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proeeedings. Here neither any permis- 
sion was obtained in that behalf, norwas it ex- 
pressly recorded in senordaneo with law. Henae 
there has been в violation of Order XXXII, 
rule 7 of the Code of Civil Prosedure. Under 
the eirsumstanees the learned Subordinate 
Judge was wrong in holding that there was 
a lawful agreement to aompromiae under the 
provisions of Order XXIII, rule 3 of the Ciyil 
Prosedure Code. 

No one appeared for the Respondent. 

JUDGMENT,—This appeal and the Rule 
eonneoted with 16 arise out of proseedings 
taken upon anapplieation under Order XXI, 
rule 90, for setting aside the sale of eertain 
immoveable property. 

While the application under Order XXI, 
rule 90, was pending, the judgment.debtor 
made ап applisation to the (Court to the 
effest that the ease had been sompromised 
: between the petitioner and the deeree- holder, 
who was the purshaser, On the 20th Feb- 
ruary, the latter putin a petition repudiat- 
ing such sompromise. 

The Court of first instanee by its order, 
dated the 27th Mareh 1:29, held that there 
was no adjustment or sompromiae as alleged 
on behalf of the petitioner, and aosordingly 
refused to resord the compromise. There 
was an appeal and the learned Subordinate 
Judge on sppeal, differing from the view taken 
by the Maunsif, held that there was a sompro- 
mise and gave sertain direations in the matter. 

The deeree-holder purshaser has preferred 
this appeal ard obtained a Rule. 

The main contention raised on behalf of 

the appellant is that the Court below is wrong 
in holding that there was a compromise under 
Order XXIII,rule3, That rule provides for 
recording a sompromise or adjustment where 
a snit has been adjusted wholly or in part 
by any lawful agreement or eompromise. 
It is urged before us that, apart from any 
other question, there was na lawful agree- 
ment or eompromise, besause the deoree-holder 
(auetion-purebaser) was a minor and the 
guardian had no power to enter into any 
agreement or sompromise on his behalf 
without the leave of the Court expressly re- 
sorded in the prossedings (See Order XXXII, 
rule 7). 
* Itis to be observed that the words “express- 
ly recorded in the proseedings” have been 
added inthe new Codeand that there were 
no впеһ words in the old Code, 


44 


, money. 


In the present sase, no leave was obtained 
from the Court and no leave was expressly 
recerded in the proseedings, and in faet it 
does not appear that the attention of the Court 
was drawn tothe faot that the sompromise 
was оп. behalf of а minor and was being 
entered into by his guardian. 

Тһе agreement or sompromise, therefore, 
was not в lawful one within the meaning of 
Order XXIII, rule 3, and that being so, the 
Court sould not and ought not to have ree 
corded the compromise. 

The order of the Court below is assording- 
ly set aside, and the applisation under Order 
XXI, rule 90, will be heard on the merits by 
the Court of first instanoe. 

Ав the matter comes up before us in appeal 
and in revision, it is unnesessary to consider 
whether the order appealed from is an appel- 
late one. 

Costs one gold mohur to abide the result. 


Order set aside. 


ALLAHABAD HIGH COURT. 
Олуп, Rav.sion No. 14 or : 920, 
January 24, 1921, 
; Present: — Mr, Justiee Tudball. 
FIRM BASDEO RAM SARUP THROUGH 
RAM SARUP amp OTHERS—D£FENDANTS 
— APPLICANTS 
versus 
Fieu Fei MULOHAND NEMICHAND 
TBE0UGH Seth TIKAM CHAND— 


Praintizs—Oprosita Party. 
Provincial Small Cause Courts Act (IX of 1887), 
в. 1%-—Decretal amount incorrect—Deposit of decrelal 
amount, if sufficient. 


Tt is the duty of the Court to enter correct figures 
in its decree and if a defendant deposits the amount 
stated therein under section 17 of the Provincial 
Small Cause Courts Act, he must be deemed to have 
complied with the lay. p. 690, col. 1.] 

Civil revision from an order of the Judge 
of the Court of Small Causes at Agra, dated 
6th November 1919. 

Dr. E. N. Katju, for the Applicants, 

Mr. N. P. Asthana, for the Opposite Party. 

JUDGMENT.— This is au application in 
revision under sestion 25 of the Small Oanse 
Courts Ast. The fasts are as follows :—The 
plaintiff-opposite: party brought а suit against 
the applicants to resover a certain sum of 
In the plaint, as it stood first, that 
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sum was Вз. 285.12.0. He also asked for 
-interesó pendente lite апд ` eubsequent to the 


;deereo. The deeree was passed єл parte and 
‚тап as follows :—~ 
Date uw: 20th August 1919, 
In whose favour .., Plaintiff. 
Against whom .. Defendants, 
Amount decreed Rs, 265- 12.0, 
Costs -: ,.: Rs. 88.14.0, 
By whom payable ... Defendants, 


Under these the words written were—''The 
claim of the plaintiff together with aosts and 
.future interest is desreed,” 

. Now after the institution of the euit the 
plaiotiff amended bis plaintand hie slain was 
astually for Hs, 293-8-5 and Rs, 43 40 ooste. 
The decree was passed on the 20th of August 
1919, On the 26th of August, six days 
afterwards, the defendants deposited Ra. 320 
under section 17 of the Ast and asked fora 
re hearing: Their application for re hearing 
has been rejeated on the ground that the 
deposit was insuffiaient besause it did no} 
include a suffieient amount to adver the 
interest on-tne claim from the date of the 
suit, up ёо the date of .the deeree. The 
total figures in the deoree are 319.10 0. They 
deposited ‘Rs, 320, one аппа more than what 
was nesessary to esver the interest for six 
days on Rs. 819. The lower Court has held 
that the words "D wt muddai mat kharcha 
wa sud ainda degree ho" ought to have put the 
defendants on their guard and made them 
deposit a sufficient amount to sover the 
interest from the date of the suit up to the 
date of the decree. The Cour) below has 
taken a very téchnisal view of the, whole 
‘matter, probably beeanse the learned 
gentleman who represented the defendants in 
the Court below was a little bit too insistent 
‘on bia view of tke case and lost sight 
eonsiderably of his elients' interests, If the 
Cour& below did not ‘wish .to mislead: вру 
person, it ought.to have npt into its deeree 
correst figures, 16 is all very well to say 
that the plaintiff’s slain ia deareed in full and 
then to add, under or above that statement, 
details of figures whieh are insorreet and then 
to ssk the defendants to make a oalsulation 
for themselves to sce whether those figures 
were correst or nob, Itis the duty of the 
Oourt to enter eorrect figures in its deoreo and 
if a'defeodant deposits the amount stated 
therein, under seotion 17 of the Small Cause 
Qourts Aet he must be deemed to have 
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somplied with the Jaw. The desree drawn up 
by the Court below was carelessly drawn up, 
Jt was ineorrect in figures as well as in 
details, and it is impossible to say on the face 
of that deeree that the deferdonts had not 
complied with the law. Asa matter of fact 
the deereo has sinee been amended оп the 
20th of Deeember 1919 and the figures have 
been altered. T, therefore, allow the revision 
and set aside the order of the Court below. 
The defendants will be allowed two weeks 
from the date of the reseipt of the record by the 
Court below to deposit а sum of Rs. 336-12-3 
plus interest from the 23rd of June 1919 
to the 26th of August 1919. Intimation of 
the reseipt of the record shall be given to the 
Pleader for the defendants within twenty-four 
hours of ite arrival. Оозёв оЁ this applieation 
and all eosts incurred by either party up to 
the present mmomsnt will bə- возів in the 
gauge and will abide the result. Any sum : 
alréady deposited ^ will go to make np the 
gum of R3. 335.1283, 


Application allowe i. 





CALCUTTA HIGH COURT. 
АррвАт, Frou ÁPPELLATE Deces No, 1630 
or 1919. 

Maroh 15, 192", 

' Present :—~Juatioa Sir N. R. Chatteries, Kr, 
and Mr, Jnatiae Subrawardy. 
ARMAN PEADA-—Dzezr£gSDiNT— 

APPELLANT i 
versus 
MANIK SARKAR ахо OTRERS— PLANTERS — 
REBPONDENTA, 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 8 
—Dispossesston of tenant by landlord —Dis possession 
by third party —Constructive dispossession, doctrine 
o. 


Where a raiyati tenant has been dispossessed by 
another, who subsequently takes settlement from, 
or is recognised as tenant by, the landlord, and the 
landlord has had no hand in the ouster, “such dis- 
possession, does поб amonnt to dispossession by 
the landlord and in such a case a tenant’s suit for 
recovery of possession is not governed by Arbicle 3 
of Schedule III of the Bengal Tenancy Act, nor in 
a case where the’ landlord simply ` fayourad the 
disposaeasion by a third-party. [p. 092, ool, 1.}- 


p> 
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Ramijulla v. Ishab Dhali, 6 C. W. N.702; 29 C. 
610 (F. B.), Basanta Kumari v. Nanda Ram, 20 Ind. 
Cas. 350; 17 О. W. N. 1149; 18 О. L.J. 88, fol. 
lowed. 

The doctrine of constructive dispossession should 
not be extended [p. 692, col. 1 ] 

In determining what Article 3 of Schedule IIT 
of the Bengal Tonancy Act means, the purpose and 
scope of the Act, which governs the relation of 
landlord and tenant only, must nob be left oub of 
sight, It isnot the design of the Act to deprive 
a tenant ofthe rights that he otherwise possesses 
against a third person between whom and himself 
there is no relationship of landlord and tenant: ib 
is only intended to deal with such rights as exist 
between landlord and tenant. [p. 69°, col. 1.] 

Bat where the landlord of the plaintiff granted 
a settlement of the holding to his peons and tho 
dispossession of the raiyati tenant from the holding 
was effected by them with the help of the land. 
lord’s burkwndazes (servants), and at the instigation 
of the landlord, all of them acting in concert: 

Held, that under the circumstances the plaintiff's 
suit to recover possession of the holding was 
governed by Article 3 of Schedulo III of the Bengal 
Tenancy Act. [р. 692, col, 2.] 


Appeal against the degree of the Offiaiating 
Subordinate Judge, First Court, Mymensingh, 
dated the [6th of May 1919, affirming that 
of the Munsif, Third Court at that place, 
dated the 47th of July 1918, 


FACTS appear from the judgment. ; 

Babn Jogesh Ohandra Roy (with him Babu 
Satish Chandra Bhattacharjee), for the Appel- 
lant,— The appeal arises out of a suit for 
reeovery of possession. The question of law 
involved in this appeal is whether the suit is 
barred by the spesial law of limitation as 
provided by seotion 3, Sshedule III, of the 
Bengal Tenancy Aot. In the plaint the 
plaintiffs allege that defendants Nos, 1-2 with 
the assistance of defendants Nos, 4—7, who are 
the servants of the Raja, instigated by the 
defendant No. 2, Raja Jagat Ківоге, the land. 
lord, dispossessed the plaintiffs, Upon their 
own allegation in the plaint if was a ease of 
dispossession by the landlord and the speoial 
law of limitation would apply. Refers to 
Ohintamont Sahu v. Upendra Nath Sarnokar 
(1), Aminuddin Munshi v, Ulfutunntssa Bibi 
(2), Bheka Singh v. Nahchhed Singh (3), 
Feary Mohan Mukheree vy, Arunodoy 
Ghose (4). My sesond point is that the 
present suit is barred under sestion 109 


` (1) 40. W, N, 326, 


: (2) 3 Ind. Cas. 315; 18 О, W. N. 108; 9 C. L.J. 
81 


(3):24 C. 40; 12Ind, Dec. (м. s.. 692. 
(4, 58 Ind, Cag. 581; 25 О, №, N, 168, 
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of the Bengal Tenauey Aot, Previous to tha 
present suit the plaintiffs instituted a suit 
under section 108 of that Aot, whieh waa 
dismissed for default. Hense this suit is 
nct maintainable. Refers to Abeda Khatun 
v. Majubali Ohowdhury (5). 

Babu Annada Charan Karkcon, for the Res- 
poudents,—- Whatever might have been tha 
allegations in the plaint, the Court of Appeal 
below distinstly fndstbat the diepossession 
was not by the Raja or by his people, but waa 
by defendant No.1 after he obtained settlement 
from the Raja. Upon this finding the spesial 
Jaw of limitation oan have no application. 
Refers to Sheikh Bradut v. Daloo Sheikh (6), 
The ease of Ohintamont Sahu v, Upendra 
Nath Sarnokar (1) bas been overruled by tha 
Full Benoh sage in Ramijulla у, Ishab Dhalt(7). 
Tho tendensy of modern desisions is against 
construstive dispossession by tke landlord, 
Refers to Basanta Ката v, Nanda Ram 
(8), Rudra Narain Matty v. Natobar 
Jana: (9), Krishna Ohandra Bagdi v, Sotish 
Chandra Banerjee (10), Kedar Nath Mcndsl v. 
Mohesh Chandra Khan (11), Panchoo Карау, 
Jajneswar Majhi (19). It this point be held 
“against me, the other points do not arise. 


Babu Jogesh Chandra Roy replied in brief, 

JUDGMENT.—The main question involved 
in this appeal із whether the suit out of 
whish thia appeal arices is barred by the 
spesial limitation under Artiola 3, Sehedule TIT, 
of the Bengal Tenanay Aot, The plaintiffs 
alleged that they bad been dispossessed in 
Pona 1323 of their ratyati land by defendants 
Nos, l and X, at the instigation of the Raja, 
the defendant No. 3, and with the help of 
defendants Nos. 4to 7. The suit has been 
deorsed by the Courts below, overruling the 
objection that the zuit waa barred. The 
lower Appellate Court held that the special 
law of limitation had no applisation to the 
сева, ав the disposgersion was by defendant No, 1 
after the settlement by the Raja and after 


(5) 59 Ind. Cas. 760; 24 О, W. N, 1020; 830, L. І, 
804; 48 C, 127. j 

(6) 1 C. W. N. 673. 

(7) 60, W, N; 702; 29 C. 610 (Е. B.). | 

(8) 20 Ind, Oas. 350; 17 О. W. N.1119; 18 C. L. 
J. 88. 

(9) 21 Ind, Сав,. 48:; 18 O. W, N. 253; 41 O. 52 
18 C. L, J. 89. 

(10) 85 Ind. Cas. 865; 20 О, W. N, 872. 

(1 46 Ind. Сав. 787; 28 О, L. J, 210. 

^ - (2) 68 Ind, Cas, 844 82 C. L, J, 9, 
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the execution of the kabultyat in favour of 
the Баја. It is found, however, that the 
dispossession took place in 1317, and not in 
1328 as alleged in the plaint. 

- As stated above, the plaintiffs aome to 
Court on the allegation that the defendants 
Мов, 1 and 2 with the assistance of the 
defendants Nos. 4 to 7, who have been found 
to be the burkundazes of the Raja, and insti- 
gated by the Raja (defendant No. 3), foreibly 
and wrorgfully dispossessed the plaintiffs 
from the land. 

There is no doubt that where a person has 
been dispossessed by another who subsequently 
takes settlement from, or is reeognized as 
tenant by, the landlord; and the landlord has 
had no hand in the ouster, such dispossession 
does not amount to dispossession by the 
Jandlord, and in such а ease the plaintiff will 
not be barred by Artiele З of Sehedule ITI, 
[See Ramijulla v, Ishab Dhali (7) , nor in а 
saso where the landlord simply favoured the 
üispossession by a third party [See Basanta 
Kumari v. Nanda Ram (8)]. In the ease of 
Kedar Nath Mondal v, Mohesh Ohandra Khan 
(11) the learned Judgés were iuelined to hold, 
on the authority of the above ease, that the 
Artiele does not apply where the dispossession 
was by а person under an authority from the 
landlord. And where tbe landlord himself 
had ло hand in the ouster and some person 
on his behalf, without having any authority to 
do so, gives an amalnamah to a person who 
dispossesses the ratyat, it has been held that 
the ease does not come under Artisle3, See 
Sheikh, Eradut v. Daloo Sheikh (6). 

"The дооітіпе of sonstruetive dispossession 
Bhould not ba extended, as was observed by 
Sir. Lawrence Jenkins, O. J, in Basanta 
Kumori v, Nanda Ram (8) and Rudra Narain 
„Майу v. Natabar Jana (9) and as was pointed 
out by him in the ease of Krishna Ohandra 
Bagdi v. Satish Ohandra Banerjee (10) that 
in determining what Artiele 3 of Sohedule 
ILL of the Bengal Tenaney Aot means, the 
purpose and the coope of the Ast, whieh 
governs the relation of lardlord and tenant 
only, must not be left out of sight, and that 
it was not the design of the Aet to deprive 
a tenant of the iights that he otherwise 
poscesses against a third person between whom 
and himeelf there was no relationship of 
landlord and tenant and that 16 was only 
intended to deal with such rights as existed 
between landlord and tenant, The learned 
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Pleader for the respondent relied upon this 
саве, and also the otber esses mentioned 
above. But in the present ease the Raja, 
the landlord, granted а settlement fo defend- 
ants Nos. 1 and 2 who were his peons, and 
the dispossession was effected by them with 
the help of the Raja’s barkundazes (defend. 
ants Nos. 4 to 7), and at the instigation of 
the Raja, the prinsipal defendant No. 3, all of 
them aeting in eoneert. We think, under 
the ojroumstances, that itis a oase which 
comes under Artiole З of Sshedule III of the 
Bengal Tenanay Ast, That being so, it is not 
nesessary to consider the other points raised 
in the ente. 


The deerees of the Court below will be set 
aside and the plaintiffa’ suit will be dismissed 
with costs iu all Courts, 


Appeal allowed, 


CALOUTTA HIGH COURT, 

APPEAL FROM Apprntate DkcgEE No, 2217 © 

or 1917. 
August 24,1920.  . 
Present: —Sir Asutosh Mookerjee, KT., 
Acting Chief Justies, and Justise 
Sir Ernest Fletoher, Кт. 
ABBAS ALI SARKAR —PrArxsTIFF-— 
APPELLANT 
versus 
SALIMUDDIN SARKAR—Dsrexpant— - 
RERPONDENT. 

Mortgage by way of conditional sale— Mortgagee, 
if trustee for morigagor-—Renewal of lease by morigagee 
— Occupancy holding, non-transferable, mortgage of 
~—Sale of equity of redemption—Mortgagee taking 
new settlement from landlord without taking ad. 
vantage of his position as mortgagee in possession— 
Setilement, if for benefit of purchaser—Transfer of 
Property Act (IV of 1832), s. 65, 


A mortgagee is not a trastee for his mort. 
gagor except in a very special and modified sense; 
but if а mortgagee renew а lease, prima facie he 
‘doth but graft upon his stook, and it shall be for 
the mortgagor's benefit’ The mortgagee, however, 
stands in а different position to the trustee; the 
trustee cannot acquire the renewed lease for him. 
self, the mortgages can, for as against him there is 
only a presumption that he acquires for the mort. 
gagor, and that may be rebutted. Oonsequently, a 
new lease obtained bona fide by a mortgages, 


Voi. LXII} 
ABBAS ALI SARKAR 0, SALIMUDDIN SARKAR. 


after giving all parties interested notice, and an 
opportunity of renewal, is not in trust for the 
mortgagor. [p. 694, col. 2,] 

An occupancy raiyat, who had executed a mort- 
gage of his non-transferable holding by way of 
conditional sale, conveyed the holding to the plaint- 
iff. Thereupon the mortgagee, apprehending that 
the landlord would be entitled to treat the tenancy 
as forfeited and would be competent to re-enter upon 
ejectment of the mortgagee in possession, entered 
into negotiations with the landlord and obtained a 
new lease from him on payment of a premium. In 
a suit by the plaintiff for redemption and for re- 
transfer to him of the ocenpancy holding which 
had been mortgaged tothe defendant previous to 
the latter's taking settlement of the holding from 
the landlord : 

Held, that as the mortgagee did not obtain 
settlement from the landlord by taking advantage of 
his position as mortgagee in possession and that as the 
original tenancy was not subsisting when the mort- 
gagee took settlement from the landlord, the benefit 
of the settlement lease obtained by the 
mortgagee did not belong to the plaintiff and that 
he was not entitled to a decree for redemption. 
[р. 695, col. 1.] 


Appeal against a desree of the Distriat- 


Judge, Daces, dated the llth of June 
1917, reversing that of the Munsif, Fourth 
Court at Naraingunge, dated the 9th of 
Dasember 1916, ^ 


FAOTS appear from the judgment. 

Dr. Sarat Chandra Basak (with him Mr, 
Prokash Chandra Pakrashi), for the Appellant, 
—"The plaintiff is the appellant, The appeal 
arises out of a suit for гевоуегу of possession 
on redemption. The mortgage is dated 
August 1906. It was a mortgage by way of 
conditional sale of a non-transferable осоп. 
panoy holding. In Desamber 1912 the mort- 
gagor Bold the property to the plaintiff, On 
26th January 1916 the mortgagee-defendant 
obained a new lease from the landlord on 
payment of a premium, Thereupon on 27th 
January 1916 the present suit was instituted 
by the plaintiff, The premium was paid to 
the landlord by the defendant on 26th Jan- 
пату 1916, and he was recognised as tenant, 
Now the effast of the sale is that the tenaney 
is determined, Оа appeal to the High Court 
the sasa was remanded for desision on two 
questions, vèz., whether the original tenancy 
was subsisting when the defendant took settle. 
ment or whether the landlord was aware of the 
gale to the plaintiff,and whether the defendant 
obtained settlement taking advantage of his 
position as mortgagee, АП these questions 
have basn answered in the negative by the 
Distrist Judge. I submit the sasos of renewal 
of leases would apply to the present oasa, 
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When the lease terminates, the landlord is at 
liberty to make а fresh settlement. Iam the 
purohaser from the mortgagor and my title 
accrued from the date of the eonveyanoe.. I 
submit equity does поё consider the position 
of the mortgagor safe if the mortgagee is 
given the power to buy up the mortgaged 
leasehold, As between the mortgagor and 
the mortgagee if the latter obtains а renewal 
of the lease whish has been terminated, 
he makes his position sesure, Refers 
to White and Tudors Leading Cases, 
715. The mortgagee’s duty is to protest the 
moriígagor's interest. The mortgagor was 
perfeotly aware of the infirmity of his title to 
the leasehold, We were sertaialy entitled to 
notieecf the mortgagee’s acquisition of interest 
in the leasehold for his own purposses, In this 
view I submit the suit ought to be desreed. 

Mr. Jitendra Kumar Sen Gupta, for the 

Respondent, was not called upon to reply. 
JUDGMENT. 

Moogersex, Аста. О. J.—This isan appeal 
by the plaintiff in a suit for recovery of 
possession on redemption. The  subjest. 
matter of the litigation is в non-transferable 
osoupansy holding, whieh originally belonged 
to ons Kamal Obanga. On the 23th August 
1906 the оавпрапву , raiyat exeonted a mort» 
gage of the holding by way of conditional 
sale to the present defendant. On the 14th 
Desember 1912 the mortgagor conveyed tha 
holding to the plaintiff. The result Was 
that as against the landlord the subjeat- 
matter of the transfer was extinguished 
aud the plaintiff did not as against him 
aequire a valid title to the holding „оп the 
basia of his sonveyanse. The position of 
the mortgagee was also imperilled, „Бвевове 
the mortgagor, so long as he retained tha 
tenaney, would ba held liable for the rent 
by the landlord, but as soon as he had 
parted with his interest in the holding, 
the landlord would be entitled to treat the 
tenancy as forfpited and would be aompetent 
to re-enter upon ejestment of the mortgagee 
in possession. The defendant apprebended 
this danger, entered into negotiations with 
the landlord and obtained a new lease from 
him on payment of a premium. There- 
upon, on the 27th January 1916, the plainte 
iff inatituted the present suit for rédemp- 
tion and for re-transfer to him of the 
ossupanog holding whish had been mort. 
gaged to the defendant on the 26th August 
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1906, The answer of ‘the defendant was 
that the ворјевё matter of the mortgage 
was no longer in existenoe, that 16 had been 
extinguished when the tenaney was for. 
feited and that there was no property in 
regpest whereof the plaintiff sould olaim 
to exercise a right of redemption. The 
plaintiff contended ihat, he was entitled to 
invoke the aid of the dostrine of equity 
whieh was reeogniz d in the саве of Keech v: 
Sandford (1), whieh furnished an illustration 
of a sonstruotive trust arising upon renewal 
of a lease by а trystée in his own name 
and for his own benefit. Тһе Court of first 
instanse gave effect to this contention and 
made в deeree for redemption, The Distrist 
Judge has reversed that’ deoision and has dis- 
missed the snit. 

On the present appeal, whieh was heard 
in tke first instance ky Mr. Justice Chat- 
terjea and Mr, Justice Newbould, it was 
eontended that the plaintiff was entitled 
to treat the new lease as taken for hia 
benefit and consequently to olaim redemption, 
Tte Ccurt thereapcn held that before the 
question raised sould. be desided, if was 
ресєвгагу to have an express finding upón 
two pointe, namely, first, whether the original 
tenaney was subsisting when the defendant 
tock settlement from the landlord or whether 
the landlord was aware of the sale to the 
plaintiff when be assepted rent from tke 
defendant in the name cf tke original tenant 
and, secondly, whether the defendant obtained 
* the settlement frem the landlord by taking 
advantage of his position as mortgagee in 
poscession, 

Upon the first point the Distriot Judge 
has Leld ‘that the original tenancy was not 
subristing when the deferdant tock settle- 
ment fiom tke landlord and that the 
landlord was then not aware of the sale 
to the plaintiff. Upon the seedid point 
the Distriot Judge bas held that the defend- 
ant did not obtain settlement from the 
landlord by taking advantage*of his position 
ag mortgagee in porression and, that, on the 
other hand, the settlement with him was 
made on the usual terms, and he same in 
on exaeily (Le came eorditions as ару other 
person applying for a settlement. The 
propriety of these conclusions has not been 

(1) (1726) 2 White and Tudor's Leading Cases in 
Equity 706; Select Сав. Ch. 61; 2 Eq. Cas. Abr, 741; 22 
E, R, 629, 
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questioned in sesond appeal.. But the aps 
pellant has urged that he is entitled to a deeree 
for redemption, even though the questions 
remitted to the Distriot Judge have been 
answered against him. We are of opinion 
that there is no foundation for this contention. 

The principle ‘applicable to oases of this 
character із well-eattled. The mortgagee 
ів nota trustee forthe mortgagor exeept ina 
very special and modified sense [Turner v. 
Walsh (2), Oholmondeley v. Olinton (3)], but 
if a mortgagee renew а lease, grima ficte 
he ‘doth but graft upon his stook, and it 
shall be for the mortgagor’s benefit’ 
| Ru shworth’scase (4), Ranestraw v. Brewer (5)]. 
The mortgagee, however, atands in a different 
position to the ‘trustee; ihe trustee cannot 
acquire the renewed lease for himselt, the 
mortgagee вар, for as against him there is only 
a presumption that he aequires for the mort- 
gagcr, and that may be rebutted [ Biss, In ve, 
Biss v. Biss (6) ]. Consequently,a new lease ob- 
tained bona fide Бу the mortgagee, after giving 
all parties interested notice, and an opportunity 
of renewal, has been held-not to be in trust 
for the mortgagor, see Nesbitt v. Tredennick 
(7), where it was pointed ont that in, all 
previous eases {he pariy had obtained re- 
newal by heing in possession, or it was done 
behind the back or by some contrivance 
in fraud of thoee interested in the old 
lease, and there was either а remnant 
of the old lease, ofa tenant right of renewal, 
on wbieh the new "lease sould be ingrafted, 
but that here no part of the mortgagee’s 
condust showed & sontrivanee, nor was he 
in postession ard all that the mortgagee 
treated for wae a new lease, giving full 
oprortunity ќо the lessee to dispose of his 
interest, or to renew, if able. to do so. 
The same principle has been held appli. 
sable in «ages «f partneres, and it bas 
been decided, more than опое, that if one 
partner obtains in his own name, either 
during the partnership or before its aesets 
have been sold, & renewal of a lease of 
the partnership property, he will not be 
allowed to treat this renewed lease as hia 

(2) (19:9) 2 К. B. 484 at p. 496; 78 D, J, К. В, 768. 
100 L. T. 837; 26 Т, L, В. 605, 

(3) (1820) 2 J. & W. 182; 22 R, В. 84 37 Е, В. 627, 

(4) (1676) 2 Freeman 13; 22 Е. R. 1026. 

(6) (1728) 2 P, Wms. 511; 24. E.- Rv. 839, 

(6) (1908) 2 Ch. 40 at p. 58; 72 L.J. Ch, 473; 88 
L. T. 403; 61 W. В. 504. 

(7) (1808) 1 Ball. & B, 29; 12 E, R. 1, 
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own and as one in whioh his oo-partnera 


have no interest [ Featherstonhaugh v. Fenwick - 
(8) and Olegg v. Féshwick (9)]. At the same. 


time, the purchase of a reversion on a 
lease stands on a different footing. It cannot 
be said that.& person buying a reversion 
prima facis does во by virtue of any interest 
in the lease. Hense, in Peran v. Webb (10), 
where there was no evidence that the pur. 
chase of the reversion had been obtained 
by virtue of the purehaser being interested 
in the leare and the lease was not renew. 
able by eustom or by sontrast,9 partner 
. who had purchased, outof his own money», 
the reversion of a lease which was assumed 
. to belong to the partnership, was held to be 
entitled to retain it for his own benefit (See 
Griffith v. Owen (11)]. 

In the oase before us, it is manifest that 
there is no room for applisation of these 
equitable prinoiplea in favour of the plaint- 
iff. It has been found that the defendant 
did not take advantage of his position as 
‘mortgagee in possession, to obtain a new 
‘lease from the superior landlord. Не was 
driven to take that step by reason of the 


'eonduet of the plaintiff and his vendor, who 


acted in eoniravention of the provisions of 
.Beation 65 of the Transfer of Property Aot. 


The mortgagor was bound to protest the. 


interest of the mortgages, bnt notwith- 
standing this implied sovenant, he procesded 
to transfer a non-transferable ossupansy 
holding in favour of ‘the’ plaintiff, with the 
result that the defendant was brought into 
direst contact with the landlord who became 
entitled to sject him as a trespasser. In 
these. sirsumstanees, the benefit of the lease 
obtained by the defendant unquestionably 
did not belong to the plaintiff, In our 
opinion, the Subordinate Judge has eorreotly 
held that the plaintiff is not entitled to 
a deeree for redemption, and hia view ia 
supported by the judgment of this Court in 
Radha Kant Ohakravarit v. Ramananda Shaha 
(12), The desree of the Subordinate Judge 


(8) (1810) 17 Ves. Jur. 298; 11 R.R. 77; 34 Е, В. 
118. У 


(9) (1849) 1 Мас, & G. 294; 1 Н. & Ту, 898; 19 L, 
J. Ch. 49; 18 Jur. 698; 84 В. R. 61; 41 Е. В. 1278. 

(10) (1905: 1 Ch. 620; 74 L, J. Oh. 800; 93 L. Т. 
298; 63 W. В. 651, 

(11) (1907) 1 Ch. 195 at p. 204; 761. J. СЬ, 92; 
96 1. Т. 6; 28 T. L. R. 91. 

(12) 18 Ind, Cas. 6-8; 39 С, 513; 16 О, W. N. 475; 
1 0, L. J. 309, 
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ie, therefore, affirmed and this appealdismiased 
with вовёв of the two hearings in this-Court , 
as well as of the hearing on remand before the 
Distriet Judge. i 


Fustcase, J, —I agroo. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Ovin APPEAL No, 205 or 1191F. 
January 17, 1921, 

Present :—Sir Grim wood Mesre, Kr., Chief 
Justise, and Justies Sir P. C. Banerji, Кт, 
Pabu GULZARI GAL—Darenoast 
— APPELLANT 

resus 


Sheikh MAQBOOL AHMAD—Puatatize 


— Rs PONDENT 
Limitation Act (IX of 1£08), Sch I, Art. 120—Suit for 
declaration — Right previously denied before чїй years— 
Plaintiff in possession - No — suit — Partition — Right 
again questioned —Fresh cause of action. 


In 1991 the defendant obtained a decree against 
the plaintiff, in which by mistake 11 biswas, 17 
biswansis, 22 kachwansis were entered as defendant's 
share instead of LL biswas, 7 biswansis, 22 kachwansis, 
and he got a mutation of names with respect to the 
share in the decree. In 1905 the defendant sued 
the plaintiff, who was the Lambardar, for profits раб 
failed to get profits for the extra 10 biswansis. 
In 1903 the plaintiff .got the decree amended by the 
High Court and in 1910 obtained formal possession 
over the extra 10 biswansis, but was refused mutation 
with respect to that and was asked to have the matter 
cleared up by the Civil Court, The plaintiff, being him- 
self the Lambardar, appropriated the profits and did 
not commence proceedings in the Civil Court, In 1917 
the defendants applied for partition onthe basis of that 
incorrect khewat entry and the plaintiff objected, 
whereupon he was again referred to the Civil Court, 
The plaintiff sued the defendant and was met with' 
a plea of limitation : 

Held, that the suit was not ‘barred by time, inasmuch 
as the plaintiff w&s himself in possessionin 1910 
and had the corrected decree of the High Court in 
his favour and that, therefore, there was no need for 
him to embark on litigation then, but that in 1917 
by the partition suit he got a fresh cause of action, 
which was not in any way in continuation of the 
original cause of action as the two matters of 
1910 е 1917 were separate and distinct, Гр 696, 
col. 2 


Firat appeal from a decision of a 


Subordinate Jndge, Aligarb, dated the 27th 
February 1918, 
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Mr. Radha Kant Malaviya, for the Appel- 
lant. - 


Mr. Mott Lal Nehru, for the Respondent. 


JUDGMENT,—This is a lamentable matter. 
Twenty years ago, in 1901, the defendant ob. 
tained a desree against the plaintiff for posses- 
sionofashare in village Mahrehra. In thedesree 
the defendant’s share, instead of being put, 
as if should have been, at 11 biswas, 7 biswansis 
and 2 kachwansts, was by mistake entered as 
11 Biswas, 17 biswansis and 2 kachwansis. In 
due eourse the appedl вате before the High 
Court who affirmed the order of the lower 
Court, and no point was taken in the High 
Court as to any error in dimension. The 
defendant, Gulzari Lal, obtained mutation of 
names and got ап entry made in the khewat 
of the share in the holding as-of the exact 
amount desreed by the Courts. That inelud. 
ed the 10 btswansis to whieh in fast he was 
. not entitled, In the year 1905 а suit for 
profits was brought by Gulzari Lal against 
Makbul Ahmad. In that suit he slaimed 
the profits which attashed- to the extra 10 
biswansis. He failed in that suit, and in 
1909 anapplieation was made to the High 
Court to have the mistake eorrested and the 
desree of 8 years before reduced by 10 
béswansts. It became olear on the application 
to the High Court that there had been a mis- 
take, and the deeree was amended, giving to 
Gulzari Lal 11 biswar, 7 biswansts, 2 kachwanis, 
It happened that Makbul Ahmad was the 
Lambardar of the villaga and ata little later 
date than this, according to Makbul Ahmad, 
he obtained formal possession of the share. 
That was on the 21st of February 1910. By 
an order of the 25th of July 1910,the Assistant 
Collector of the Etah District refused Makbul 
Ahmad's applisation that the khewat entries 
should be altered во as to eorrespond with 
the deeree of the Court, The objestions taken 
were that the brewansi shares were situated 
in another mahal and a question might also 
arise as to how many biswansis the 10 
biswansis of 1901 then represented, That is, 
the applieation appeared tothe Assistant 
Colleotor of the Etah Distriat to be something 
more than formal, and he ordered that the 
matter should be first cleared up by a Oivil 
Court. Now, the position in July 1910 was 
that Makbul Ahmad obtained a sorrested 
deeree, He was also Lambardar of the 
yillage and from that date forward ho 
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appears to have himself taken the profits 
whieh were apportionable to this 10 brswansis 
share. Therefore, in 1910 although the 
Asgistant Collector had said that he should 
have the matter eleared up by the: Oivil 
Court, Makbul Ahmad did not вага to 
sommenee proceedings, and he allowed the 
khewat entry to remain, and it continued to 
remain in aesordanse with the  ineorreotf 
deeree of 1901. In 1917 Gulzari Lal thought’ 
of another method and he, knowing that the 
khewat entry was in aeaordance with the 
ineorrest deeree of 1901, applied for partition 
on the basis of that khewat entry. The less 
said about the good faith of an applieation 
of that kind the better. There was naturally 
an objection raised in that matter, and it waa 
pointed out that the khewat entry and the 
deoree in the High Court differed inasmuch 
as the kkewot entries were taken from the 
original decree in the High Court which had 
been modified in 1909. The Revenue Court 
again said that this matter should go to a 
Civil Court for desision, and thereupon the 
objector waa told that within three months 
he should institute a ease in the proper Court 
and have this question determined, There 
was no difficulty about the determination of 
that question and the learned Additional Judge 
who tried this matter has given а deeree in 
favour of the plaintiff, and has supplied the 
name of the mahal whieh, if it had been 
supplied 20 years ago, would have saved a 
good deal of trouble, That deeree, however, 
does not satisfy the defendant and he has 
now appealed to this Court and has taken the 
point that this ation is barred by limitation, 
and he says that as soon as he made an attack 
upon the title of the respondent, it was the 
respondent's duty within the time limited 
by Statute to take action. The respondent, 
however, by way of answer says that although 
an attack was mads on his title in 1910, 
nevertheless he was at that moment in 
possession of the rents and profits, and he 
had behind him the duly sorrested deareg of 
the High Court, and with those two fasts to 
support his title there was no need for him 
to embark on litigation. But in 1917, he 
says, the position beeame materially different, 
because then there was by the partition suit 
an entirely diseonneoted fresh attack upon 
him—whieh was an attack upon title so far ав 
this 10.bíswansis share went, and that un. 
eonneeted fresh attack did give him thg 
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right to bring this matter up for decision. 
We think that heis right about that, and 
by the partition suit he did geta fresh oause 
of action which could not be said tobe in 
any way а eontinuaticn of the original eause 
of astion, and that the two matters, that of 
1910 and of 1917, are separate and distinet, 
That seems to us to be the distinotion between 
this case and the ease of Akbar Khan v. 
Turaban (1). We had brought to our 
attention the ease of Allah Jilat v, Umrao 
Hussain (2). We are of opinion that the 
prineiple that should govern us in this oare 
ів the one laid down in the oase last mention. 
ed, That being so, this is an appeal whioh 
has no merits in faot or in law, and is an 
appeal whioh must be dismissed with aosts 
and fees on the higher ssale, 


Appsal dismissed, 


(1) 1 Ind. Cas. 557; 31.4.9; 6 A, L. J. 687; A. W, 
М, (1908) 262; 4 M. L, T. 441, 

(2) 24 Ind, Cas. 685; 86 A. 492; 12 A. L. J. 
810. 


OALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Юксвек No. 832 
or 1919, 
May 2, 1921. 
Present: —dustice Sir N. В. Chatterjes, KT., 
and Mr, Justise Panton, 
HARENDRA KUMAR ROY OHOW. 
DHURY AND OTHERS —PLAIRTIFFS 
— APPELLANTS 
corsus 
DURGA OHARAN SAHA AND OTHEES 
—DEFENDANTA— RESPONDENTE, 
Evidence Act (I of 1872), s. 114, Illus. (g)— 
Non-production by plaintiff of original title-deed, effect 
of-—Presumption—Appellate Court's duty to consider 
evidence relied upon by Court of first instance, 


Where in a suit to recover possession of land a 
document, which is the origin of the title under 
which the plaintiff claims, has not been produced 
in the Court of first instance, an Appellate Court 
might draw the inference that ifthe document had 
been produced it would have gone against the plaint- 
ift. [p. 699, col. 1.] 

In &suib for recovery of possession of land on 
declaration of title thereto, the Court of first 
instance in giving a decree to the plaintiff relied 


upon a sale-certifioate along with other matters. 
The Appellate Court reversed the decree without 
considering the sale-certificate : 

Held, that the Appellate Court ought to have 
taken into consideration the sale.certifionte alon 
with the other evidence in the case. Гр, 698, col. 2] 


Appeal against a deeree of tha Additional 
Subordinate Judge, Baekergunj, dated the 
llth of November 1918, reversing that 
of the Munsif, Sesond Additional Court at 
Barisa), dated the 26th of January 1917, 

FACTS appear from the judgment, 

Dr. Sarat Chandra Basak (with him Mr, 
Bhagirath Ohandva Das), for the Appellants, — 
The plaintiffs are the appellants, The dispute 
is with regard to a certain tank whioh ad. 


‘mittedly belonged to one Behari Lal Roy. In 


execution of a decree against the said Behari 
there was an austion-sale at whieh plaintiffs 
and defendants purshased different properties 
belonging to him. My sase is that the tank 
appertains to my falw+.The defendants say that 
it belongs to them. The first Conrt held that 
plaintiffs were entitled to 8 annas and defend. 
anta to 8 annas of the tank. Both parties 
appealed against that deeision and in the 
result the suit has been totally dismissed. 
The firat Court proaeeded to adjudieate проп 
the sale.sertifioate to whish the lower Appel- 
late Court did not at all advert, My submis- 
sion is that the ease ought to be tried on the 
basis of the sale-sertifiaate. The learned Judge 
relied on oertain proceedings under the 
Bengal Tenansy Act, Those settlement 
proseedings are ultra vires and irreleyant-ins 
asmushas the Bengal Tenaney Aet has по 
applisation to the present sase, The pre. 
sumption drawn against me for the non-pros 
duetion of a oertain dosument would not 
arise, inasmuch as the other side never called 
for it. Refers to Bilas Kunwar vw. Desraj 
Ranjit Singh (1), 1t was perfestly open to 
them to oall for it, 


[Онаттивзвл, J.—.In that oase the books 
did not form anyepart of the plaintiffs’ oase. ] 
In the present oase also the doeument in 
question is not part of my oase. I rely on 
the sale-sertifionte to show what properties 
I have purohased, The Trial Court gave a 


(1) 80 Ind. Cas. 299; 87 A. 567 at p. 566; 19 0, 
ҮҮ. М, 1207; 29 M. L. J. 835; 21, W. 880; 18 М, 
L. T. 248; 18 A. L. J, 991; 17 Bom. 1, B. 1006; 
z Су J. 516; (1915) M. W.N, 767; 421. A. 202 
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decision relying on certain dceuments. Tha 
lower Appellate Court, without even alluding- 


for onee to those doeumente, upset the first’ 


Oourt’s decision. I submit that is wrong. 


As regards my second point, viz, the admis.” 


sibility of the cettlement papers, tbe land in 
disputa is situate within the Munisipality of 
Barisal and ів surrounded by pucca buildings, 
Refers to Bipradas Pal Ohowdhury v. Azam 
O.tagar (2). There it was held that Chapter 
X of the Bengal Tenancy Aot, section 105, does 
not apply to non-agrionlinral lands, The 
finding is that the land із within the Munioi- 
pality. The result would be that the ргө. 
sumption of oorrestness of the entry in the 
Reoord of Rights would not arise, Whatever 
view.the Court of Appeal below might have 
taken of the original title, I submit when 
the sale-certifisate shows:that the tank formed 
part of both the howlas, they cannot now claim 
it in its entirely. 


Mr, Bro;olal Chackerburtiy for Mr. Mohendra 
Nath Roy (with him Mr. Suresh Оһап ға 
Talukdar), for the Respondents.— Tho sale. 
sertifieate is no better than a rettIoment of the 
plaintiffe’ predecessor. They are the represen- 
tatives of thé original deeree-bolder. The de- 
fendants are.strangers. Hense it is inadmis- 
sible. Refers to Ramani Pershad Narain Singh 


v. Mahanth Adaya Gossain (3), ‘Bastr Ай v, 
The Judge has considered all. 


The ssle-certificata ~dooument of title of the plainiiff's predeces- 


Nazir Ali (4). 
the important thinge, 
does not mention whether the tank was sold. 
Only it mentions the tank as forming a 
boundary of one of ihe properties sold. Ав 
regards the applicability of the Bengal 
Tenanoy Act, no question was raised as to 
whether the lands were non-agricultural 
holdings. Under section 1 (8) of that Aot 
the mere faot that the lands are within a 
Munisipal area would not bar the applisation 
of that Ast, As regards the presumption 
under section 114 of the Indian Evidenae Act, 
the ease of Bilas Kunwar v. Desraj Ranjit 
Singh (1) is distinguishablee from this oasa, 
Farther the settlement papers were admitted 
without objection. 

Dr, Sarat Ohandra Basak, in reply.—As to 
the value of the csale-oertificate, see Rcgi 


(2) 52 Ind. Cas, 412; 46 O. 441, 
(8) 31 0; 380. 
(4) S0 Ind. Cas, 406; 43 О, 124 а р, 129; 19 C. 


W. N, Blr. E 


Thakur Barmha v. Jiban Bam Marwari (9). 
This oase ought to go back, i 


JUDGMENT.—The dispute in this endi 
relates to a tank, 

The appellants before us olaim ig hava: 
purohased it as part of Howla Hurai Shaik; 
the defendants, on the other hand, olaim it as 
part of Howla Golam Nabi. 

The Court of first inatanse held that the. 
tank belonged to both the howles and assord- 
ingly gave a decree to the plaintiff in reapast 
of an eight-annas share. Both -partiea 
appealed and the learned Subordinata Judge 
on appeal ваше to the sonolusion that the- 
plaintiff had failed to make out his right to- 
ihe dispnted tank and dismissed the suit 
entirely. The plaintiffs have preferred an 
appeal to this Court. 

Three contentions hava been raised bafore 
us in tbis appeal, The first is that the 
learned Sabordinate Judge has failed , to 
consider the sale-certifieate, whieh was one 
of the mattera reoliad upon by the Court of 
firat instanes in giving a dearee to the plaintiff 
in regpeot of hie eigh'-annasshare. We think 
that the sale-osrtifisate ought to have been 
taken into consideration along with the other 
evidence in the case. 


It is contended by the learned Pleader for 
the respondent that the learned Judge has 
proseeded upon the ground that the original 


sor in-title, namely,-tha kabala ‘relating to 
Hurai Shaik, had not been prodused, that the 
learned SubordinateJudge hae relied upon that 
faot, ав also upon the fast that the: plaintiff 
had not taken soy steps to hava the entry in 
the Resord of Rights which was against him, 
eorreeted upto the institution of the suit 
and that it was unnecessary’ to refer to the 
certificate of sale because the origin of title ia 
not the sale certifisate but the kabala relate 
ing to Hurai Shaik, Е 

The Court below no doubt raferred to sartain 
facts and siraumstances whiah go against the 
plaintiff; but in arriving at the eonelusion 
whether the property in dispute belonged to 
the one Aowla or the other and in reversing 
the deerce of the Court of first instance, the 
lower Appellate Oourt ought to have taken 


(8) 21 Ind. Cas, 938; 411. А, 88 atp. 47; 18 C. 
W.N. 312; 15 M. L. Т. 137; 12 A. L. J. 156,19 €. L. 
J. 161, 26 M. L. J. 89; 16. Bom. L, Е. 156; 41 О. 690; 
(ом), W.N, 118 8 (р, c). 
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into eonsideration the certificates of sale of 
both the parties (along with the other evi- 
denee) whish, ав stated above, were relied upon 
by the Court of first instanoe, 

The next sontention is that the presump- 
tion under gestion 1C3 (b) of the Bengal 
р Тепапеу -Aot eannot be raised in respeot to 
the'tank, as the land is non. agriaultural land 
within the Barisal Municipality, But in the 
first place, there is no elear finding that the 
land ів non-agrienltural; and even if it is во, 
the learned Subordinate Judge has not proseed- 
ed: upon. any presumpticn based upon any 
entry in-the Resord оѓ Rights, but has merely 
referred: to the fast that although there is an 
entry in the Record of Rights, the plaintiff did 
not take any steps to have that entry, which 
is now challenged, eorreoted. 

The last contention is that no presump- 
tion arises against the plaintiff for non- 
produation of the original title-deed relating 


to'Howla Harai Shaik ав the dosument was ` 


not called for from the plaintiff. 

Bat that is the origin of the title under 
whieh the plaintiffs elaim, and the Court of 
Appeal below might draw the inferense that 
if this 'doeument had been prodused, it would 
have gone againat them, 

We do not think, therefore, that the last 
two sontentions should prevail, But we 
think. ‘that the ease should go bask to the 
lower, Appellate Court for a consideration of 
the sale certifiostes along with other evidence 
in the оазе and for disposal of the oase ao- 
eording to law. 


Costs will abide the result. 


Case sent back, 
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OALCUTIA HIGH COURT. 
APPzAL Pom ÁePziLATE Decagg No. 174 cv 
1920. 

May 10,1921. 
Fresenti—Justice Sir М, R. Chatterjea, KT, 
and Mr, Justice Panton. 

INDU BRUSAN SARKAR ABD 
OTHERB— PLAINT: FF4A—APPELLANTS 
08781456 
ЈАТО MALLIK AXD OTAERS— DEFENDANTS 
— RESPOXDENTS. 

Bengal Tenancy Act (VIII of 1885), s, 52—Suit 
for additional rent for excess area g- Burden of proof — 
Civil Procedure Gode (Act V of 1908), О XXIII, 


v. le- Withdrawal of suit with permission to bring 
fresh suit. 


` In & suit for additional rent on account of excess 
area under section 52 of the Bengal Tenancy 
Act, the landlord is bound to prove what the 
area of the land was at the ‘inception of the 
tenancy, by what standard the area was found 
and that by the same standard of measurement there 
has been an excess. [p. 700, col. 2,] 


Where in œ suit for enhancement of rent the 
plaintiff also claimed additional rent оп account of 
excess area under section 52 of the Bengal Tenancy 
Act, 1:85, but gave no evidence as was necessary 
under that seotion : 

Held, that under the circumstances of the case 
the plaintiff could be allowed to withdraw the claim 
with regard to additional rent with respect to the 
additional area, with liberty to bring a freeh suit 
in respect of the same subject-matter. [р. 701, 
eol. 1.] 


Appeal against а decree of the Officiating 
Subordirate Judge, First Court, Faridpur, 
dated the Sh september 1919, affirming 
that of the Мапа, Additional Court at that 
place, dated the 26th June 1519, 


FAOTS appear from tbe judgment. 

Mr. Surendra Ohandra Sen (with him Mr, 
Ajit Kumar Ghosh), for the Appellants.— 
Plaintiffs are appellants. The appeal ariees 
out of a suit for enhancement of rent under 
geotion 3C (a) (b) of the Bengal Tenanoy 
Aot, as well as for additional rent for 
additional area under a aontraet under section 
$29 of that Ast. The defence was that he 
was a fixed ryot. it bas.been found that 
the cefendant is an oecupanoy rycé, The First 
Court decreed enhancement on the ground of 
a rice in the priecs of staple food агора, but 
dismissed on {ће other points, Defendant 
admittedly exeented а kabuliyat for t annas 
undivided sbare cf а certain holding in my 
Í&vcur. fukcequently Le took cettlement of 
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the rest, The Appeal Court held that no 
suit would lie in respect of an undivided 
share of the holding under seotion 52, My 
point is that the word in the sestion is 
‘land’ and not ‘holding’, ТІ applied for losal 
investigation as to the prevailing rate, but 
the first Court refused, Refers to Safaruddi 
v. Fazal Нид (1). Section 52 would not apply, 
besauce there was а contrast whioh would 
take the ease out of the Statute. Refers to 
Whyte v. Bhatrab Majhi (2), I submit the 
faet cf there being no kabultyat with respect 
to an 8-annas ¢hare would raise the pre- 
sumption that the rent waa also the same as in 
the oase of the other half under a kabuliyat, 
The learned Judge did not assspt this view. 
The tenant agreed to pay enhanoed rent 
if thelands be found to be in exeess on 
measurement, Refers to Baidya Nath Dev. 
Sheikh Jhin (3), Haribole Brohmo v. Тавітий. 
din Mondul (4), Harnandin Rai vw. Kesho 
Prasad Singh (5), Parbotty Debya v. Mathura 
Nath Baner ce (6), Hari Oharn Pose у. Runjit 
Singh (7), Jardine Skinner § Оо. v, Rani Surut 
Soondart Debi (8), Baidya Nath Mondal v, 
Sudharam Misri (9), Banku Behary v. Benode 
Kumar Pal (10). 

There onght to be а losal investigation. 

Mr. Rama Kanta Bhattacharj, for the Re- 
spondents.—The suit is barred under sestion 
188 of the Bengal Tenancy Ast, inasmuch 
as the holding is undivided, It is поб 
known when and how the subsequent settle 
‘ment was made, He may bring a separate 
anit on the basis of the contrast, if there be 
any, 

Mr. Surendra Ohandra Sen, in reply. 

JUDGMENT.—In the suit out of which 
this appeal arises, the plaintiffs slaimed 
enhaneement of rent under sestion 30 of 
the Bengal Tenansy Aot on the ground 
that the rate of rent paid by the tenant 


was below the prevailing rate, and also 
11) 80 Ind. Cas, 414; 21 C. L. 7, 692. 
(2) 58 Ind. Cas. 872; 80 О.І, J. 121. 
(3) 2 0. W. N. 44 26 О, 917913 Ind, Dec. (м, в.) 


597. 
4) 2 0. W. N. 680, 
КУ 40 Ind. Cas, 585; 2 Р. І, Т, 658; 1 P. L.W. 


98. 
D (6) 15 Ind. Cas 458; 40 0. 29; 160. W.N, 877; 
6 C. L. Ј, 9. 
; (7) 25 0. 9177; 1 О, W. N, 621; 18 Ind Deo, (м, в.) 
598. t 
= (8) 80, І. В. 140; 6 І. A. 164; 8 Sar, P, О, J. 847; 


(9) 8 C. W. N. 761. | | 
(10) 8 Ind, Cas, 850; 18 C, W. М. 204 (colxiv.) 
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on the ground of there being a rise in the 
ргізея cf staple food erops. The plaintiffs 
also slaimed additional rent on aecount of 
exosss area under section 52 of the Bengal 
Tenanoy Act. 

Tbe Court of first instance gave a deorece 
for enhancement on the ground of a rise 
in the prices of staple food erops, disallowed 
enhancement on the head of prevailing 
rate, and also disallowed the olaim for 
additional rent for additional ares, 

Both parties appesled to the lower Ap- 
pellate Court, but the deoree of the Court 
of first instance was maintained on appeal, 
The plaintiffs have appealed to thia Court. 

It appears that Ishan Chandar Siroar, 
the plaintiffs? predecessor-in-title, acquired & 
kaimi mourast mokarart (ое by auation: 
purchase, and the defendants’ predecessor, 
Таро Mullick, took settlement of an 8-annas 
share of the said land at arental of Rs. 7-10 
on execution of a registered kabuliyat 
in favour of Teban in Aughrohagan 1295, 
Subsequently Teco took settlement of the 
remaining Sannas at а rent of Ra, 7.10, 
The defendant, who is the euacessor-in: 
interest of Івоо, is, therefore, now in ров» 
session of the entire laud dessribed as 22 
pohhts in the plaint at Re. 15.4, The 
plaintiffs аву that the area. of the land 
on measurement at a resent settlment ` 
proceeding was found to be 414 --pakhis 
and that the defendant, therefore, was liable 
to pay additional rent for the exoess ares, 

Ifthe sase aomes under seation 52 of the 
Bengal Tenaney Aat, the landlord is bound 
to prove what the area of the land was 
at the ineeption of the tenanoy, by what 
standard the area was found and that by 
the same standard of measurement there 
has been an exeess. In our opinion, theres 
fore, the Court of Appeal below ia right 
in holding that the plaintiff sannot sucaced 
if the olaim for exeess rent on aseonnt of 
excess area is based upon gestion 52 of 
the Aet. 

It has been sontended before us that 
there isa written aontraot in the present 
ease and that the plaintiffa are entitled to 
additional rent on the basis of the said 
contrast, and relianceis placed on the oase 
of Whyte v. Bhatrab Мам (9). The 
written contrast, however, is with respect 
to the 8 annas share only. There is na 
written oontraet with regard to the other 
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8-annas, Butit -is eontended that the 
habuléyat with respect tothe 8-annas share 
might be treated as evidense of the terms 
under whieh the other 8-annas share is 
held. The suit, however, has not been 
framed upon the basis of any sontrast; 16 
was really based upon the provisions of 
sestion 52 of the Bengal Tenaney Aat. 

Under the oirenumstanses, we think that 
the plaintiff may be allowed to withdraw 
the elaim with regard to additional rent 
with respest to the additional area, with 
liberty to bring a fresh suit in respeot of 
the same aubjeat-matter. 

With respeet to the enhancement of 
rent slaimed on the ground that the rate 
of rent paid by the tenant is below the 
prevailing rate, it is to be observed that 
the plaintiff applied to the Oourt of 
first instanae for inquiry by a Commissioner, 
That applisation was disallowed and the 
learned Subordinate Judge on appeal says 
that there was no applisation to have 
an inquiry made by а Revenue О ааг as 
preseibed in avstion 31 of the Bengal 
Тепапоу Ast. In these sireumstanaes, the 
plaintiff may be allowed also to withdraw 
the slaim with regard to the enhande- 
ment of rent on the head of prevailing 
rate, with liberty to bring a fresh suit 
in respeet of the same subjeat-matter. 

As stated above, the plaintiff has ob- 
tained a decree for enhansement of rent 
on the ground of a rise in the prises of 
staple food crops, That deeree will stand, 

The result is that the plaintiff will be 
allowed to withdraw the elaim for addi- 
tional rent for additional area and also the 
élaim for enhansement of rent on the 
ground that the rate of rent paid by the 
tenant is below the prevailing rate, with 
liberty to bring a fresh suit with respeot 
to the same subject-matter. The deoree 
of the lower Appellate Court with regard 
to enhancement of rent on sesount of rise 
in the prises of staple food oropa will 
stand. Subject to the above direction, the 
appeal stands dismissed. 

The plaintiff-appellaat must pay the 
respondent’s sosts in all Courts. The sosts 
must be paid to the defendant bafore any 
fresh suit ia brought The amount of 
costs in all the Courts wil be embodied 
in the deoree, 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Sgconp Оту, Appmat No. 1814 or 1918, 
September 30, 1919. 
Present :— Mr. Justice Spenser and 
. Мг. Justice Krishnan, 
VISWANATHA SASTRIGAL лир OTHERS 
—Dsrennants Nos, 5, 11, 12 anp 13— 
APPELLANTS 
3 versus 
VALAMBAL AMMAL—PLAINTIFF AND 
Derenpants Nos. 1 & 2—RESPONDENT. 
Hindu Law—AlienationNecessity—Part considera- 
lion not for valid purpose—Sale to be upheld or 
set aside—Equities, adjueiment of, 


Where the major portion of the consideration for 
a saleis found to be valid and only a fractional 
part is invalid, the sale will be upheld on the 
purchaser paying the plaintiff the portion of the con- 
sideration that is found to be not binding on him, 
[р. 702, col. 1.] 

In raising an equity in favour of the purchaser 
when the sale to him is not wholly valid, adequacy 
or otherwise of the price paid and the necessity or 
otherwise to sell the property asa whole are rele. 
vant considerations. [р. 702, aol. 1.1 

Thalagara Ramanne v. Kalagare Gangayya, 26 Ind. 
Cas, 178; 27 M. L. J. 182 and Rukmani Sundarammal 
v. Muthammal, 26 Ind. Cas, 489; (1915) M. W. N.8, 
followed. 

Gur Narayan v, Sheo Lal Singh, 49 Ind. Cas. 1; 46 
С. 566; 17 A. І. J. 66; 36 M. L. J. 68: 9 L. W. 335; 
28 О. W, N. 521; 1 U. Р.І. R. (Р. С.) 1; 12 Bur, L. Т, 
192; 46 1. A. 1 (P. C.), and Banwari Lal v. Mahesh, 
49 Ind. Cas. 540: 41 A. 68; 21 О. C. 228; 28 О. W, N. 
577; 6 О, L. J. 168; (1919) M. W. N. 490; 45 1. А. 284 
CP, C.), explained. 

But where the consideration found to be good is 
only a small fraction of the total consideration, no 
equity arises in favour of the purchaser to allow 
him to keep the property sold, [p. 702, col. 1.] 

Sesond appeal against a desree of the 
Subordinate Judge, Kumbakonam, in Appeal 
Suit No. 142 of 1917, preferred against в 
deoree of the Court of the Distriet Munsif, 
Valangiman, in Original Suit No. 29 of 
1915, 

JUDGMENT.—This seeond appeal refers 
only to the alienationg under Hxhibita 11 and 
Ill. The sales were for Rs 735 and Rs. 355 
respestively, The lower Appellate Court finds 
that, out of the eonsideration paid in the two 
eases Rs. 600 were for valid purpose under 
Exhibit I) and Re. 144120 under Exhibit 
ш. 

It is cbjeoted that the finding that portions 
of the consideration were not valid and 
binding on the plaintiff is erroneous, But 
we must accept that finding as one of fact, 

Itis next urged that the lower Appellate 
Gourt was wrong in setting aside the sales 


702 


INDIAN OASES, 


(1921 


MABAYTUD MASO? MAHMUD MBA 0, ZI FUS, MAHMOD 


on its ndinga, bus that ib should have only 
dirested the purehasers to pay the plaintiff's 
share of the sonsideration foand to be not bind- 
ing on her and upbeld the sales, and relianse 
is plased on Thalegara Ramanne v. Kalagare 
Gangayya (1) and  Butaani  Sunlarammal 
v. Muthommal (2). The learned Vakil 
for the respondent draws cur attention to 
the resent Privy Oonnoil oases in .Gur 
Narayan v. Bheo Lal Sing (3) and banwart 
Lal v. Mahesh (4), where sales were sot aside 
though -major portions of the consideration 
were found to be.birdiog. . Bat the question 
вв. {о the adjustment of equities between the 
reversicner -and the purchaser ^ was not 
raised- ow aonsidored in them. We oannof, 
therefore, take ther as- overruling ihe 
decisions of this Court on the póin*,. ^ 

In-the case of the. ialà-undar Exhibit JII 
tlie consideration found.to be good is only а 
$mall fraption of the total soasideration and 
no equity, therefore,. „arises in favour ої the 
purehaser to allow him to keep tha plaintiff's 
share of the land. Bat as ragarda the sale 
under Exhibit 1, the major portion of the 
consideration ів found to ba valid. No doubt 
in raising aon eqaity in favone of the 
purchaser whan ths sale to him is not 
wholly valid, the adeqasoy or otherwise of 
the prise piid and the neosasity or otherwice 
to sell the property as a whole are relevant 
sonsilerations, In this oase, however, these 
questions were not properly raised іп the 
lower CGovrts. Tie fact thas both the 
eiaters of ihe plaintiff and thair hasbands 
attested thdssle-dead, Exhibit I, indicates that 
the sale was probably for a prios adequate at 
the time and all tha items had to bs sold. Wa 
are not inclined, in th:sa cirsumstanoas, to оз] 
for findings on those points now, Following 
the Madras rulings sited abave, we muatuphold 


the sale under Ezhibit IL and direst the pur. - 


chaser t» pay to plaintiff her one third share 
of the consideration found to be not binding 
on her, viz., Bs, 45, with interest on it from 
date of suit up to date of payment, at 9 par 
cent. per annum. The amount payihle 


(1) 28 Ind, Cas. 178; 27 M. L. J. 182. 

(2) 26 Ind. Cas. 489; (1915) M. W. N. 8. 

(3) 49 Ind. Cas. 1; 46 C. 566; 17 A, L. J. 65 
36 М.І. J.68; 9 L. W. 385; 23 О, W. N. 621; 10, 
P. L, В. (P. 0.) 1; 18 Bom. L. T. 122; 48 L A. 1(P. 0.). 

(4) 49 Ind. Oas, 640; 41 А. 63; 2LO. 0, 223; 23 
0. W. N. 671; 60,1, J. 168; (1919) M. W. N. 490; 


45.1. А. 284 (Р, 0.). . è 


by plaintiff for Exhibit Lil will be set off 
pro tanto against the amount payable to her 
for Ezhibit 11, The deorse of tha lower 
Appellate Court will be modified- assordingly. 
Each patty will bear his coats here. 


м, C. P. 
Decree v. ied. 


OALOUTTA H.GH COURT, 
Aprin From Оврек No. 308 or 1919, 
July 9, 1940. 

Present:— Mr. ИРА Walmsley 
and Mr. Justise Greavea, 
MAHAMUD M&SOR MAHMUD MEA~ 
Dror? &-HoLpER—A PPRLLAMT 
versus 
7AFUR MAHMUD axon отпввз —/йр@мкңт. 
Disross— RESPONDEATI, 

Evidence Act (I of 1872), s. 93—Compromise 


decree, construction of ~Hvidence as to ordinary meaning 
of expressions in document, admissibility ‘of, 


Where the question was whether a provision in 
a compromise decree providing for interest at 2 
per cent. meant that the interest was payable ab 
that rate monthly or annually: 

Held, that if the Court which passed the РА 
was unable to construe its own decree unaided, 
it was open to that Court, by virtue of the 
provisions of section 95 of the Evidence Act, to 
hear evidence as to the ordinary meaning of such 
expressions in documents of that nature, [p. 70°, 
cols. 1 & 2.] 

Appeal against an order of tho Distriat 
gone 'Rangpur, dated the 15th of September 
19 9, sffirming that of the Subordinate 
Judge of that district, dated the 10th of ыы 
191), 

FACTS appear from the PEN 

Mr, Atul Ohendra Guzta, for the Appel. 
lant —The expression, I submit, means per 
month. lt somes to this that the Court says 
that it won't sonstrue the deores, If in 
construing the desree evidence ін neaded for 
il rowing light, ree Protap Chandra’ v, Muham. 
el Ali (1), Manmatha Nath v. Nabin Ohanira 


a) 20 Ind. Cas. 443; 18 О, W. N, 592; 41 C312; 
19 O.L. J, 66, 1 


Vol, LXIT) 
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Sanyal (2). The Court is bound to sonstrue 
the deed, The case of Protap Ohandra v. 
Mohañied Ali (1) bars direst oral evidenae 
ав to the proving of a eontrast, but it does not 
bar evidense for sconstruing the doeument, 
Refers to Watcham v. Attorney.General on 
behalf of the Government of ihe Hast Africa 
Protectorate (8), I wanted to  adduoe 
.Svidensee that that 2 per cent. means per 
"mensem,  Evidenee is admissible, It 
sannot be said that no kind of evidense is 
admissible. 


Mr, Mohini Mohun Bhattacharjee, for the 
Respondent.—If the deeree is regarded as a 
deoree of Court, in seation 152, Civil Ргоав- 
dure Code, it is provided that oleriaal errors 
may be eorrested, It is evidently a slip that 
‘monthly’ is omitted. He ought to have ap- 
plied to the Court for sorrestion. Under seetion 
93 of the Indian Evidenee Aot, no өуідепве is 
admissible if it islooked upon as а soutract 
between parties, The illustrations in the 
Evidense Act nnder.seetion 93 shows that 
evidense is not admissible to explain patent 
ambiguity, The oase of Manmatha Nath v. 
Nabin Chandra Sanyal (2) followed a Weekly 
Reporter oase whish was before the Evidence 
Act, and so that case oan have no applisation. 
The Execution Court sannot go behind the 
dearee. It is not а eustom or oustom of trado 
that 2'per sent. means 2 per sent. per mensem. 
They never eontended that 2 per sent. means 
2 per eent. per mensem. 

Reply was not called. 


JUDGMENT, 

Greaves, J.— The question that ar’saa inthis 
appeal is, as to whethera provision in a com 
promise desree providing for interest at У 
per sent. means that interest: is payable at 
that rate monthly or annually. Both the 
lower Courts have declined to admit evidence 
to eonstrue the meaning of the expression. 
We think the proper course із to send baok 
the sase to the Court of first instanoe, in 
order. thit that Oourt, whieh passed 
the deeree, may eonstrue the deeree whioh 
it itself passed. If the Court is npable to 
do do unaided, it seems to us that by virtue of 
the provisions of seation 9. of the Evidence 
Aot, it wil be open to the Court to bear 


` X2) 7 Ind. Cas 214; 
J. 97. 
` (8: (19.9) App Cas. 588 at p. 58°; 87 L.J, P. C. 
150; 34 T. L. В, 481, 120 L, T, 268, 


140. W. N. 1100; 140. D, 
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evidense as to the ordinary meaning of sush 
expressions in dosumenta of this nature, 

The result ia that we remand the case 
tothe first Oourt to ke dealt with on the 
line indicated by us, 

Costs in all the Courts are to abide the 
desision of the Court to which the oase 
is remanded, 

We assess the hearing fee in this appeal 
at two gold mohurs, 

WALMBLEY, J.—I agree. 


. 
Oase remanded 


MADRAS HIGH COURT, 
Srconp Civit ArpsaL Мо, 566 оғ 1920. 
January 4, 1920. 
Present:—Mr, Justice Sadasiva Aiyar 
and Mr. Justioe Napier. 
VASTAD MUSHKIN SAIB— 
Окт р унт No, 2—APPELDANT 
versus 
Karnam OHOWDAPPA A\D GTHERS— 
Ргиктіғе No, 1 ляр Leagan REPRESENTATIVES 
or РозінтівР No. 2—Respospests 
Review--Competency of Court to entertain different 
views on question of law at different stages of same 
case—~P ractice, 


Tt is not open toa Court to take two different 
views of the law in different stages of the same 
case. [p 704, col, 1.] 

The same Appellate Court cannot pronounce 
(except when it is moved by an application for 
review) a different opinion on a relevant question 
of law from that which it held in a previous stage 
of the same case and on which earlier opinion it 
based its decision remanding the suit to the lower 
Court. Гр. 704, col. 1.] 

Subbalakshmamma v. Venkatarayadu, 2 Ind, Cas. 
525; 82 M. 318; 6 М L. T. 76, followed. 

Seshu Gurukkal y. Somasundara Mudaliar, 5 Ind 
Cas. 764 7 M.L.T. 92, Vitta Tayaramma v, 
Chatakondu Sivayya, 48 Ind. Cas. 50; 41 M. 1078; 
85 M. L. J. 3817: 24 M. L, T, 183; (1918) М, W. N, 625; 
8 L W.48) (Е. B.) aud Кайават Pillai ү; Nataraja 
Tambiran, 40 Ind. Cas, 627; 92 M. Г, J. 271, refer. 
red to, 


Sssond appeal against.a deeree of the 
Distriot Oonrt, Bellary, in Appeal Suit 
No. 87 of 1915, preferred against a-deasree 
of the Court of the Distriet Muusif, Bella:y, 
in Original Suit No. 194 of 1913, 


704 
ENDAJ ALI BISWAS €. ARJUN CHANDRA BISWAS, 


Mr, T, В, Venkatarama Saséri, for the Ap- 
pellant. 

Mr, B, Somayya, for the Respondent, 

JUDGMENT. 

Sapasiva Aryan, J.—I agree with the deoi- 
Bion in: Subbalakshmamma у, Venkatarayadu 
(1) to this extent that the same Appellate 
Court eannot pronounce (exsept when it is 
moved by an  applisation for review), в 
different opinion on в relevant question of 
Jaw from that which it held in a previous stage 
of the same oase and on which earlier 
opinion it based its desision remanding the 
suit to the lower Court. 

The other diatum laid down in Swbbalak. 
shmamma у. Venkatarayadu (V), namely, that 
the High Oourt, sitting on further appeal 
from the sesond desision of the remanding 
Court, sould not eonsider the sorrestness of 
that opinion when it somes before it in the 
same case besause the remand itself had not 
been set aside by appeal or otherwise, has 
been doubted in Seshu Gurukkal v. Soma- 
sundara Mudalíar (2)], but it is unnecessary to 
sonsider that other distum for the decision 
of this second appeal. 

1f the desision of this Court on the 
former ossasion on the question of limitation 
is binding on us now [ав I hold it is on the 
strength of Subbalakshmamma v. Venkota. 
rügadu (1), this second appeals fails, there 
being no other arguable poist in it. 

I would, therefore, dismiss thie sesond 
appeal with costs, 

Napian, J,—Mr. Venkatarama Sastri asks 
the Court now to apply the law as settled in 
Titia Tayaramma v. Ohatakondu Stvayya (3) 
at thie final stage of this ease, the previous 
ruling in the remand judgment having been 
held not to be good law by the Fall Beneh in 
the latter ease. 

I adhere tothe view expressed by the 
learned Ohief Justiee and myselfin Katlasam 
Pillai v. Nataraja Tambiran (4) that it is 
not open to a Court to take two different 
views of the law in different stages of the 
same’ oase, I think that that was- the 
view taken by the High Court of Bombay 


(1) 2 Ind. Cas. 525; 32 M. 818; б M. L, T.76. 

(2) Б Ind. Cas. 765 7 M. L. T, 98. 

(8) 48 Ind, Cas. 50; 41 M. 1078, 86 M, 1.4. 817; 
24 M. L. T. 188; (1919) M. W. N.625; 8 L. W. 480; 


(F. B.). 
(4) 40 Ind. Cas. 627; 32 M. 1, 7, 271. 
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in Balvant Ramchandra vw. Secretary of 
State (5), though they allowed a eorrestion 
whieh, in their opinion, would have been 
made at the date of the first judgment if 
the attention of the Conrt had been drawn 
to the error, With regard to Suryanarayana 
v. Venkataramana (6) I sannot find any 
desision in the first order on the point 
desided on the final judgment. The langu- 
age of the Privy Oouneil in Juggodumba 
Dossee у, Tarakant Banerjee (7) seems 
fo me to assume the same proposition and 
then to lay down that that it will not 
beaffested by the fact that the party who 
wishes to sontest the воггевёпеви of the first 
decision was then ex parte. 

The second appeal is dismissed with gosts. 

М, 0. Р. 

Appeal dismissed, 
(5) 82 B. 432; 10 Bom. L. R. 531. 


(6) 26 M. 681. 
(7) 6 0.1, R. 121 at pp. 125; 126 (P. C.); Bald, 212, 
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CALOUTTA HIGH COURT. 
ArP&EAL FROM APPELLATE Decree No, 1060 
or 1919. ' 
August 5, 1990, ' 
Present: — Mr. Justise Teunon and 
Mr. Justice Abdul Majid. 

ENDAJ ALI B SWAS AND ANOTHER— 
Derenpanrs Nos. 1 anD 2— APPELLANTS 
versus 
ARJUN CHANDRA BISWAS AND OTHERS— 
RESPONDENTS. 

Bwecution— Occupancy holding, sale of, in mortgage- 
decree —Previous sale in rent-decree — Sale set aside 
against landlord purchaser—Landlord’s lessee not 
made — party—Bengal Tenancy Act (VIII of 
1886), Sch. III, Art. 8—Occupancy holding sold and 
purchased by landlord— Possession of landlord от 
lessees, if dispossession. 


In exeoution of a mortgage-decree an occupancy 
holding was purchased by the mortgagee decree. 
holder himself. In proceedings to take possession 
it was found out that the holding had already been 
put to sale and bought by the landlords in execn- 
tion of a previous decree for rent, The decree-holder 
purchaser got the sale set aside but failed to make 
the appellants, who were the subsequent lessees of 
the holding from the landlords purchasers, parties 
to his application. In a subsequent suit for posses, 
sion of the holding against the lessees: 


‚ = 


Yel, LXIi] 


` Held, that inasmuch as the landlords auction- 
purchasers by their lease to the defendants-lessees 
had already parted with the interest represented 
by that lease and to the extent of that interest 
- they could not represent the lessees, the plaintiffs. 
Yespondents (mortgagees) obtained no title as against 
the lessees. Гр, 706, col. 2.1, 

Obiter dictum:—When in execution of a rent- 

decree the landlord himself purchases the holding, 
it merges in the landlord's interest and when he 
or his lessee proceeds to take possession from the 
original tenants, the dispossession is necessarily by 
the landlord within the meaning of Article 3, part 1, 
of the Third Schedule of the Bengal Tenancy Act, 
1888, [p. 706, ool, 2.] 
. Appeal against & desres of the Additional 
Distrie& Judge, Jessore, dated the 7ih April 
1919, reversing a decree of the Subordinate 
Judge, Firat Oourt at Jessore, dated the 29th 
April 1418, 

FAOTS appear from the judgment. 

Mr. Surendra  Ohandra Sen (with him 
Mr, Surendra Nath Bose), for the Appel- 
lant.—I olaim through the landlord. The 
ossupanoy holding was поп transferable, 
I am, therefore, not affested by the mort- 
gage in favour of the plaintiff. I was a 
proper and necessary party to the proseed. 
ing instituted by the plaintiff for setting 
aside the rent sale, As І was not made 
a party, the order for setting aside the 
sale sannot affesb my interest. See Menaj- 
uddi Biswas v. Тоат Mandal (1), 
Lastly, the landlord purahased the hold. 
ing at the rent-sale in 1907 and settled 
with me in 1910, Therefore, the speoial 
‘period of limitation, iig, two years, oon- 
tained in Article З, Sehednle ILI of the 
Bengal Tenancy Act, having already expired, 
the plaintiff's suit was barred by limitation, 

. Mr. Narendra Kumar. Bose, for the Rə- 
spondent,—I musi concade that the lessea 
of the austion- purchaser was а пепезвагу 
‘party to the plaintiff's applieation for 
setting aside the rent-sale and in that view 
I eannt oppose the appeal, 

JUDGMBENT.—This appeal arises out of 
а suit brought by the plaintiff to recover 
possession on establishment of title of a 
merisin oseupansy holding. 

The plaintiff, it appears, was the mort- 
gagee from the original tenant and in 
exeeution of the decree obtained on his 
mortgage,  prosseded to put the property 
to. sale and himself became the purchaser. 
When he proueeded to take possession, he 
fotnd the defendauts Nos. land 2, wha are 

(1) 15 Iud, Cas, 176; 39 C, $81, 


бф 
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-for rent. 


the defendants Nos, lard 2. 


the appellants before us, in possession and 


aesording.to him, thereafter discovered that 
the holding whish he had purshased in 
execution of the mortgage deeree had already 
been роб to sale and bought by the land- 
lords in exeeution of а previous deeree 
He next proseeded to apply to 
have the sale set aside. He suceeéded in 
this application and had the sale set aside 
ontbe 5th Marsh 1919, But it transpired 
that though aware of the fast that the 
defendants Nos.l and 2 were in pcssession 
of the holding and in possession by virtue 
of .a settlement effected by the landlords 
in 1910, he did not make the defendants 
Nos. land 2 parties to his application for 
setting aside the sale. In the  Oourt of 
first instanse it, was beld that defendants 
Nos. i and 2 were necessary parties fo 
those proceedings and as againat them, 
therefore, the plaintiff had obtained no title. 
In the Court of first appeal the learned 
Additional District Judge took the view 
that the landlords, who were also auotion- 
pursbagers in the prcaeeding for setting aside 
the sale, sufficiently represented their lessees; 


This is slearly wrong. The  nuotion- 
purchasere, the landlords, by their lease to 
defendanta Nos, } and 2 had already parted 
with the interest represented by that lease to 
defendanta Noe, 1 and ?, and to the extent 
of- that interest they oan no longer represent 
their lessees, This is clear on prinoiple and 
if-euthority were nesessary, we may refor 
io the ease of Menajuddi Biswas v. Тоат 
Mandal (1). In this view it is perhaps 
unnecessary to disouss the sesond sonten- 
tion in support of this appeal, namely, that 
the suit ів berred by the two years’ rule 
of limitation to be found in Artiele 3, 
part l'of the Third Sehedule to the Bengal 
"Tenanoy Aot. In exeention of this rent. 
deoree the holding apparently was merged 
in the landlord’s interest and when the 
landlord or the lessee claiming from him 
proceeded to take possession from the 
original tenants,the dispossessicn is necessarily 
by the landlord and the two years’ rule will, 
therefore, appear to apply, It is, however, 
unneoessáry to diseuas this second sontention 
at length, as on the first «contention thia 
appeal must suaceed. 

The deeree of the lower Appellate Court 
ie, therefore, ret aside and that of the Ооп 
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of first instance restored with costs in all 
Courts. 
Appeal allowed. 
MADRAS HIGH COURT. 
. Snoop Orvit АРРЕАІ No, 1893 or 1919. 
January 21, 1921. =—s- 
Present :—Mr, Justioe Spenser and Mr. 
Justice Ramesam. d 
THIRUMALAI SAVURI NAIOKER 
— DEFENDANT No, 2—AÀPPELLANT 
«061818 ` 
ROYAR alias KAOHIRAYA THEVAR 
—PLAINIIFE—RESPONDENT, 

Contract Act (ІХ of 1872), ss. 69, 126, 140—Joint 
judgment-debtors— Payment of decree amount by surety 
for one of judgment-debtors—Right of surety—Appli- 
cation of s, 69—Debtors and surety — Privity of contract. 


Section 69 of the Contract Act applies to the 
case of a surety who pays a deoree-debt which 
other persons, besides the judgment-debtor for 
whose appearance he made himself liable, were 
hound by law to pay [p. 708, col. 1.] 

Venkata Simhadri. Jagapathiraju v. Sadrusannama 
Arad, 81 (Ind, Cas. 255; 89 M. 795; 29 M. L. J. 689; 
2 L. W, 1046; 18 M. L. T. 464, explained. 2 

А surety’s right stands on a higher footing than 
a right for contribution, He is bound by reason 
of his contract of guarantee to discharge the 
liability of the person for whom he stands surety 
in case of the latter's default, and he is not jointly 
and severally liable with all the judgment-debtors 
to pay the whole or any portion of the decree- 
debt. Гр. 708, col, 2.) ` 

Per Ramesam, J—There need not be privity be- 
tween the principal debtor and'a surety, and all 
debtors whose unpaid debis a surety promises to pay 


are the principal debtors, though they are not the 


objects of his benevolent intention, [р. 707, col. 1.] 

. Second appeal against a deoree of the 
Oourt of the Distriet Judge, Ramnad at 
Madura, in Appeal Suit No, 115 of 1919, 
presented against a deoree of the Court 
of the Distriet Munsif, Manamadura, in 
Original Suit No. 453 of 1918. 

Mr. К, К, Shenat, for the Appellant. 

Messrs. R, Rajagopala Atyar, R, Sethurama 
‘Sastri and T, V,. Ramanatha Aiyar, for the 
Respondent, ne: 

JUDGMENT. 

Senmomm, J.—Seetion 69 of, the Indian 
Contract Ast, in my opinion, applies to the 
ease of в surety who pays a deoree-debt 
which other persons, besides the judgment- 
debtor for whose appearance he made him- 
self liable, were bound by law to pay, 

I consider that the surety is not the 
less interested in the payment ofthe money 
(fe, the desree debt) besause tke decree- 


INDIAN OASÉB, 


(1921 


holder eould legally sompel him to pay 
the debt of the prineipal debtor. Ever if 
the other judgment-debtors are not to be 
regarded as principal debtors by а atriot 
interpretation of the words of sestion 126, 
in whieh ease section 140 would apply to 


. this ease, the surety's liability is not со. 
extensive with that of the other-judgment- 


debtors, besause he ‘is invested ‘by section 
140 with a right which they do not 
possess, namely, all the rights whieh , the 
‘ereditor had against the principal debtor, 
whereas the judgment-debtors have inter 
seonly the inferior right of sontribution, 
that is, a right to recover a proportionate 
amount of the joint debt from a so-debtor, 
It was held in Venkata `Ё?тһай{ Jaga. 
раћатаји v. Sadrusannama Атай (1) that 
aright of contribution did not come within 
sestion t9 of the Indian Contract Aet. ~ 

A surety’s right stands on в higher 
footing than a right for contribution. 

He is bound by reason of his вопігавё 
of guarantee to discharge the liabillity of the 
person for whom he stands surety in case of 
the latter’s default, and he is not jointly and 
severally liable with all the judgment- 
debtors to pay the whole or any portion of 
the deeree:debt. ‹ . 

The eases whioh have decided that a 
‘person “interested in the payment” in the 
words of sestion 69 must not be a person 
who is himself liable to pay have to be 
understood in this sense;and I understand 
Srinivasa Aiyangar, Ji; in Venkata Simhadri 
Jagapathiraju v. Sadrusannama Arad (1) to 
be referring to joint liability when he speaks 
of a “person interested in the payment of 
nioney being в person who is not himself ‘bound 
to pay the whole or any portion of the 
amount The lower Courts were right and 
the second appeal is dismissed with oosts, 

In the circumstances of the ease it will 
be equitable to add a direetion in the 
deeree as set out in my learned brothers 
judgment and the desree willbe amended 
Beoordingly, 

Remesam, J.—On а proper eonstrastion of 
the surety-bond, I am of opinion that the 
plaintiff was а surety for all the three 
defendants, The learned Counsel for the 
appellant eonoeded that any amount paid 
under the surety-bond goes in diseharga 


(1) 81 Ind. Cas, 258; 39 M. 795; 20, M, L. J, 689; 
2 L, W, 1046; 18 M, L. T, 464, | 


Vat LXİI) 
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of the deeree amount to that extent. In 
other words, the judgment-sreditor is not 
entitled to keep the money paid under 
the surety bond and yet execute the whole 
deoree, Conversely, if any amount bad 
been paid by ару of tbe judgment debtors 
befcra the surety was ealled upon to pay, 
the surety would not ba liable to pay it 
over again, Thus the liability of the surety 
under the surety-bond is to pay only the 
unpaid amount of the  deoree. 
regard to the main object of the surety-bond 
viz, the release of the 3rd defendant, it is 
true that the liability of the surely arises 


on the 3rd defendant’s failure бо appear, : 


And  plaintiff'a failure to везога his 
appearanss, The effeot of this olaice 
ie to make the band а oeonditional surety.» 
bond, bat this elanse has ro bearing on 
the resulting liability on the part of the 
Burety to pay only the unpaid balanoe of 
ithe- desree amount ог, in other worda, sush 
portion of the desree amount whioh the 
judgment.debtor had defaulted to pay up 
ёо the time when the surety may he 
ва1191 upon to pay. 

The motive for the iransastiop, vz., the 
release of the 3rd defendant, should not be 
allowed to oonfase the legal effest of the 
,surety.bond, whioh is to make the suraty 
liable, on default of 3rd defendant's ap- 
.pearanee, to pay only sash portion of the 
,desree amount as the judgment-debtors 
_might leave unpaid. 

, It is true these words about the balance 
‚ОЁ the deoretal amount are not in the 
, bond, bu& this is the obvious meaning of 
, the bond. So read, the  aurety.bond is a 
‚ bond on behalf of all the three judgment: 
debtors, who are all prinoipal debtors. 
‚| In my opinion there need not be privity 
between the prineipal debtor and a surety, 
, and all debtors whose ufipaid debts а 
_surety promises to pay are the principal 
, debtors, though they are not the objects of 
, his benevolent intention. 
In this view the plaintiff is entitled to 
, а decree under section 140 of the Indian 
. Contract Act and no question arises for 
, desision with referenoe to seolions 09 and 
_70 of the Indian Oontraat Act, though I 
‚аш inclined to agree with my learned 
. brother and uphold the decree even with 
. reference {о these sestions. The sesond 
. appeal fails and is dismissed with costs, 


DNDIAN OASES, 


Having - 
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In the eireumetanoes of the ease, the 
plaintiff will exeonte the ‘decree against the 
9nd defendant for more than one third of 
the suit amount only after he makes rea- 
sonable attempts to recover it from the 
3cd defendant or if the 8rd defendant is 
dead, or adjudicated insolvent. 

Appeal dismtseel, 

M, C. Р. 


CALCUTTA HIGH. COURT. 
APPEiLPFAOM Appectare Decuse No. 452 
or 1919. 

July 20, 1920. 

Fresert: — Mr. Justioo Walmsley 
апа Mr, Justice Greaves. 

UDAY MANDAL лхр 0 H£28— DEF2NDANTS 
— ÁEPELLANTE 
versus 
RAM DURLABH SARKAR - PLANTIFE-- 


R.EsPONDEST. 

Limitation Act (IX. оў 1908), Sch. І, Art. 142—Suit 
for possession of land—Plaintiff not im possession 
within 12 years of suit—Defendant, whether bound to 
prove 12 years! adverse possession. 


A suit for recovery of possession on в declaration 
of title is barred by Article 142 of the Limitation 
Act if the plaintiff fails to prove that he ever 
exercised possession within 12 years before the 
suit and there ig nothing 5o show that the land was 
‘not capable of ordinary occupation or cultivation. 
The defendant need not prove adverse possession 
for 12 years. [р. 708, ool. 2; р.:109, col. 1.] 

Appeal against a deeree of the Distrist 
Judge, Bankurah, dated the 18th Desem. 
ber 1918, modifying that of the Third Munsif, 
at Bankurah, dated the 28th May 1917, 

FACTS appear from the judgment, 

Mr, Bankim Ohandra Mukherjee, for the 
Appellants.—The defendants are the appel. 
lanta. The appeal arises ont cfa suit 
for reoovery of possession on deslaration of 
plaintiff's title. The plaintiff's ense is that 
he was in possession of the landa and has 
been wrongfully dispossessed therefrom by the 
defendants sometime before the suit, The 
Court of first instanoe dismissed the suib. 
The Court of Appeal below finds that a 
portion of the land in suit is ineluded 
within tke plaintiff's mouzak and that the 
plaintiff has failed to prove bis possession, 
but yet decrees the suit on the ground 
that the defendant has also failed to 
prove possession of adverse nature for 
twelve years. The defendants are ryots of an 
adjoining moucak and they have acquired a 
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right of osenpansy inthe village. This point, 
though found in onr favour by the first Court, 
was rejested on appeal. My point is that this 
ease comes elearly within the provisions of 
Artiele 142 of the Limitation Ast. It is 
an astion in ejectment. The plaintiff is 
bound to prove ‘his own title. Refers to 
Mohima Ohunder Mozoomdar v. Mohesh Chunder 
Neoghi (1), Dharani Kanta Lahiri v. Gabar 
Ай (2). My next point isthat the plaintiff 
cannot get khas possession unless he shows 
that the lands wer’ allotted to him on partition, 
The learned Judge. has vot set aside the find- 
ing that the story of в partition is false, 


The defendants, ‘further, are bona fide tenants. ` 


( — to Manjurs Bibi v, Akkel Mahmud 
Mr. Бат Ohoran Mazumdar (with him 
Mr, Krishnalal Banerji for Mr, Jyotish Chandra 
Sarkar), for the Reapondents,— With referenes 
to the question ‘of- limitation the finding is 
eonolusive. It has been found that the land 
in suit was а waste land before the defendants 
*ook.possession of it., It was not an agricul- 
_ tural land, as admitted. by the defendanta 
Ло their written .atatemente, at the time of 
:dispossession, , Therefore, it was nob then 
‘sapable of any physieal possession. There- 
“fore, the, presumption of law in regard to 
“possession would be in favour of the plaintiff, 
Therefore, aesording to the finding tha dis. 
possession must have heen within 12. years 
of suit, Therefore, Artiele 142 does not apply, 
Then as to the question of partition,. i6 waa 
:pever ralsediin any of the issues, As to the 
last sontention of the appellants, it was the 
subject-matter of an issue which bas been 
:diepored of:by the: Mansif as not requiring 
any finding. There were papers on the record 
which were prcved but the learned Muneif did 
поё diconss them, whieh he. should have done. 
Mr, Benkim Ohondra Moolerjee was heard 
in reply. . > 
s JUDGMENT, 
:WALMSLAY,J,— This appeal is preferred by 
defendants, In the suit from whioh it arisen 
‘the plaintiff sought to кевотег possession on 


a deolaration of bis title to five bighas of land; 


"Не said he had a share in the Mousah Diktosh 
(1) 16 C, 475 ab p. 479; 16 I, А, 28; 5 Sar, P. 0.7, 
321; 8 Ind Dec, (x. в.) 812, 

. 42) 18 Ind. Cas, 17;17 C, W, N, 880 at p. 894, 18 
M, L. T. 185; (1918) M. W. N. 157; 17 O. L, J. 277; 15 
Bom. І. В. 446; 26 M. L. J, 96 (P. C.). 

(8) 19 Ind. Cas 793; 17 O, L. 2,816 at p, 348; 17 О, 

W. N, 889, E 
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and that the land in suit is part of that 
village, On the otherhand the defendanta said 
that the land belonged to Shyampore, They 
also pleaded that ‘they had been in possession 
for more than twelve years and the plaintiff's 
suit is barred by limitation, Several other 
points were raised in the case but Ido not 
propose to enter into them. 

- The first Court found that the defendants” 
had proved their possession for long over 12 
years and also that the land did not lie in the 
village Diktosh and that the plaintiff had 
never had possession. ) 

The plaintiff then preferred an appeal, and 
the learned Judge on appeal held that a 
portion of the land did lie within the village 
Diktosh. He then proseeded to deal with 
the point of limitation, and he found that he 
was in agreenient with the Munsif in holding 
that the evidence whioh the plaintiff addused 
to prove his possession of the land was not 
at all reliable. But he eontinnes that that 
fact alone.was not sufüsient unless the de- 
fendants could show that they had held the 
land adversely for more than 12 years before 
the institution of the suit. And he soneladed 
that the .defendants had not saeceeded in 
proving that, `> | 

It is пгдей-оп behalf of the: appellants that 
the ease is governed by Artisle 142 of the 
Limitation Act and that the plaintiffs had not 
proved that-they had -ever exeroised posses. 
sion within twelve years before the anit, It is 
sonseded on behalf of the respondent that 
that Artiole is applioable, On the judgment 
ag it is recorded by the Judge it is olear that 
there ія no finding of fast whish would: make 
the suit within time under that Artiole, but 
the Јем пед Vakil for the respondent urges 
that what the learned Judge means is thig, 
that the plaintiff has proved hia title to the 
land, that the land was uncultivated land and 
not in oecupatión of any person and that it is 

а asee in whioh possession should be presumed 
to follow title, and that unless the Judge 
fonnd that the defendants had proved twelva 
years’ adverse possession, the inferenae ig that 
ihe plaintiff's presumptive possession was 
invaded at some point within 12 years before 
the suit. Т oan find, however, no trase in the 
Judge's judgment of anything to show that 
this was the manner in whish he approached 
the question of limitation and when we look 
at tke pleadings and the findings of tha 
Ücurts below aa to the nature of the laud, 
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thera seems to be nothing to warrant the 
view that it was not land oi»able of ordisary 
ossupation or cultivation. That being so the 
explanation offsred on bebalt of tha raspoul., 
entis inadeqiate and on the fialiugs of fast 
it appears to шэ that tho suit i» barrad by 
limitation, 

[ think, therefore, the appeal must ba 
desrest with easta in this Court and the suit 
dismissed with вэзіз in both the lower Courts, 

Gatavas, J.—I agros. 

Appeal decree 2, 





MADRAS HIGH' COURT. 
OataiNAL Sipe ApeEan "No. 70 оғ 1217. 
April 28, 1920, 

Рғевепі: —Sir John Wallis, Krt., Chie? Justice, 
and Mr. Justise Krishnan.  —— 

Tur BRITISH INDLASTEAM NAVI. 

GATION COMPANY, Lr»., sy Tang 
Aqants Masses, BINNY & Co.—DnRrENDANT 

— APPELLANT, 
2 versus 
V. T. KRISHNASWAMI AIYAR — Ролік. 
: ТІРЕ — RESPONDENT, 
Darrier—Carriaga of goods —Bill оў lading—Special 
clause excluding liability for short jdelivery —Notice 
—Damages, 
“Where in a bill of lading there is this special 
clause atamped witha rubber stamp in a different 
nk: “goods withinmentioned have not been tallied 
and it is agreed that neither the shippers nor the 
receivers of cargo have any claim under this bill 
of lading for shortage,” andthe bill is accepted by 
"the shipper, he cannot maintain an action against 
the shipping company for damages for short 
delivery on the plea that the clause was not 
properly brought to his notice, [p. 710, col. l; 
p. 711, col. 1.] 

Crooks д Co. v. Allan, (1879) 5 Q. B. D. 88; 49 L. 
4. Q. B. 201: 41 L. T. 800; 28 W. В, 304; 4 Asp. M. 
О, 216 and New Ühinese Antimoney Company Limited 
v. Ocean Steamship Company Limited, (1917) 2 
К. B. 664; 86 І. J. К. B. 1417; 117 L. T. 297, 
referred to. . 

Appeal from the judgment and dearee 
of Mr. Justiee Coutts Trotter, dated the 
30th September 1919, passed in the exersise 
of the Ordinary Original Civil Jurisdistion 
of the Ovurt. 9 7 i | 

 FAOTs appear from the judgment, 

Mr. D, Ohamier, instrusted by Mazars, 


Brightwell and Moresby, tor the Appallant, — 


The action for short delivery aannot be 
maintained. There i» an express recital in 
the bill of lading that the goods wera not 
tallied. This is supported by the form «of 
mate's reseipts. No liability an, there: 
fore, attach to the defendant for short 
delivery. New Ohinese Antimony Oompany 
е v. Осзап Steamship Oompany Limited 
1). m 
Mr. К, Narasimha Iyer, for the Respondent, 
—We do not say that the resital as to nan. 
tally is illegal, but as the learned Judge 
found it was not brought vividly to respond: 
ent’s notise, Ав the learned Judge found, 
is was published in small type in a eorner, 


The respondent ean enforse tho ‘claim, 
Crooks & Oo. v. Allan (2). E 
` JUDGMENT. Е 


i WaLurs, О. J.—This is au appeal from th 
judgment of Mr. Coutts Trotter deereeing A 
suit brought by the plaintiff to  resover 
damages from the defendant, the British 
Iadía Steam Navigation Company, Limitet, 
for short delivery. of.88 baga of grouni.nnt 
out of 50.-alleged to hava been shipped by 
the plaintiff on board the *Marsara! from 
Madras to Caloatta. The defenos is that the 
bill of lading eontains the following e!ause 
whieh is stamped with a rubber stamp on tha 
side of the bill of lading in purple ink: “Goods 
within mentioned have not been tallied and 
it is agreed that neither the shippers nor 
the reesivera of oarga have any slaim under: 
this bill of lading for shortage.” 

The learned Judge has some to the eon: 
olusion thet this slause in the bill of lading 
is not binding upon the plaintiff, because 
it is “printed in aush small type and struek 
on tbe bill of lading so muddled up with other 
matter that it is impossible to suppose thaf 
впоһ a oliu3ze could have been brought to 
the uotina of the shipper adequately,” 
relying on certain observations of the late 
Mr. Jnstise Lush in Orooks & Oo. v. Allan (3). 
I eannot help thinking that in soming to 
this oonslusion the learned Judge was to в 
eariain extent inflaensed by what hes regard. 
el as the hardship of а term lika this om 
the shipper. Bit I am unable on the 
materials of this ease бо como 62 che. sonsloe. 


(1) (1917) 2 К, B, 634; 86 L.J. К, B. 1417; 117 


L. T. 297. 
(3: (1870) 5 Q.B. D. 88; 49 L.J, ©, В. 201; 41; 


р, T. 802; 28 W. E. 30% 4 Asp. M. О, 216, 
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sion that this sondition was not properly 
brought to the notiee of the shipper. 


"Тоб eourse of business is for the shipper 
to get the mate’s reseipts for the goods and 
to get the bill of lading from the shipping 
‘agents in return for the mate’s reseipts. 
‘These mate's receipts suggest that thera was 
no tally. 16 is mentionéd tere “quantity 
said to be" (these words are underlined), and 
then the number of begs is given. That 
alone is sufficient to the person who took 
the mate's reseipt that the shipping agerts 
‘had not tallied the goods and had not satisfied 
themee'ves as to the actnal number of врв 
which had been put on Еовга. Then the first cf 
these mate'a reeeipts scntéins the follos ing 
entry (and it has heen struek out) :—~ ‘bags 
more or lees torn and slaok and slained," 
The shipper’s elerk who took the mate's 
receipt appears rot to have been willing to 
take itin this form besause these words 
are struck cut, and-below a mere particular 
of the damage is given, the following entry 
being substituted "95 bags torn"— then 
there is something whish I oannot read— 
"and 20 bags wet.” This last entry does 
not show that the goods were tallied. It 
only shows that on the objeetion of the 
shipper’s clerk the number of defective bags 
on toard wae eourted. The next mate’s 
receipt says generally “17 tage wet, Bags 

* more or less torn.” : 


As I said, these mate's reeeipta in this 
form themselves indicate {hat there has been 
no tally on the ship and- the shipper in 
exehürge for them was given a bill of ladirg, 
in wbieh there is this вревів! clause stamped 
in в sonspieuous place, “gocds within men- 
tioned have not been tallied and it ia agreed 
that neither the shippers nor the resesivers 
of sargo have any eléim, under this bill cf 
lading for shortage.” In:these cireumstanoes 
lam unable with, great | respeat to agree 
with the learned Judge ix® holding that this 
elause ‘is not binding проп the plaintiff. 
16 has not been argued before us that the 
elange itself is illegal if it is sufficiently 
biévgbt to the kcowledge of the shipper. 
"We have licen asked to direst fresh evidense 
to be taken as to wheiber there was a tally 
on board the ship or not. Now, in the 
sorrespondence whioh  paBsed before tbe 
„trial, it wae not alleged by the plaintiff that 
there was ‘avy tally on the ship, which ia 


directly eontrary to the statement made by 
the defendant company. 

What is said in Exhibit IIT is that the 
plaintiff "sould prove that the goods were 
taken on board after properly taking the 
same,” that is to say, that the goods were 
tallied on shore before they were put on 
board and, therefore, the same quantity must 
be delivered, Again in the plaint there is 
no allegation that the goods wera’ in faot 
tallied on board the ship ao as to render 
that elause inapplicable. It is not even 
shown in this ease how many bags were 
actually put оп board, because the only 
witners called for the plaintiff is unable to 
speak of his own knowledge to the number of 
bags actually shipped. Tke olause ia vo 
doubt ore whioh imposes considerable bard- 
ship on tha sbippers and I-am not in a 
position to say whether the вігоптвќапоёв ara 
sueh as to justify it, Bat it is there and, ia 
my opinion, it disoloses a olear defense to 
this euit, 

For these reasons the dosres of the learned 
Judge muat be reversed and the suib dismissed 
with sostas throughont, 

Квмвнкан, J.—I agree with the learned 
Chief Justioe that this appeal must eueceed. 
To start witb, the burden was on the plaintiff 
to establish the short délivery of the goods, 
acd for that purpose hé was nnder an 
obligation to show that he actually put on 
board 500 bags of ground-nut. As a matter 
ot fast there'is really no evidense’ to show 
that, beonuse the only witness salled by him 
ia unable to say that 500 bags were so 
put. Helianse was placed upon the mate’s 
reoeipts and the bill of lading as shifting 
the burden on to the defendant sompany. 
The mate's redeipts expressly say "said to be” 
so many bags, When the shipping sompany 
takes oare to give a reseipt of that sort 
so that it may not be used as an admission 
against them aa to the number of bags 
reosived by them, it seems to me . that there 
is no jastifieation for using it as making out 
a prima fac'e ease as to the number of bags 
actually put'on board. 

A ease aimilar to this was eited to us by 
Mr Chamier for the appellant, New Ohinese 
Antimonny Оотрлу Limited v. Ocsan Steam. 
ship Company Limited (1), wbiah, I think, 
eannot be properly distinguished from the 
present, although the question there was one 
of weight by tons and not of the number 
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of baga, as here. That, I think, does not 
make any differenae in prineiple. On this 
'View itself the plaintiffs ease must fail, 
There is further а elause in the bill of lad- 
ing whieh gives notioe to the respondent, 
the shipper, that the shipping company does 
not hold itself liable for the short delivery 
in the eiraumstanaes in whish the shipping 
took place in this ease. The plaintiff asespted 
that bill of lading without any protest, 
That clause in the bill of lading sannot ba 
trested as ineffestual on the ground that it 
was not properly displayed on it. Apart from 
the fast that it ia in a different ink and, there- 
foreconapieuoue,wo have also got the statemert 
of the plaintiffs themselves in Екы» IT, 
' whieh shows that they knew of this olauss in 
the bill of lading, for they refer to it. There 
is no other. ground alleged for treating this 
slause as ineffestual, for it is not sontended 
that it ia invalid in law. In these oireum. 
stances it will ba a serious interference with 
the sourse of business of the shipping вот: 
pany if we hold that the shipper was not 
.bound by the elause, for it is expressly put 
on thebilloflading to save the shipping 
eompany from liability. S, therefore, agree 
that this olanse also is a suffisient defense 
‘to the plaintiff's cuit and that the suit muat 
be dismisced with sosts throughont. 

M; С. P, 

Appeal allowed. 


CALOUTTA HIGH COURT. 
Appza. From Oapes No, 137 or 1920. 
Desember 22, 1920. 
" ' Present: — Mv. Justice Teunon and 
Mr. Justiae Pearson. 
RAJANI KANTA ROY-—DzongE Honpg& 
— APPELLANT 
versus 3 
. ANADI KINKAR ROY asp ormzggs — 
ey . Juoauest Drbrons — RESPONDENTA, 


,, Ewecution—Decree for rent—Decree-holder, whether 
Е “bound to proceed against land in arrears first. 


. Where a decree for arrears of rent places no 
restriction on the right of the decree-holder to. 
pxecute the decree in the manner in which any 
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. parties in the lease. 


‘gattah have not been embodied therein, 
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such destes may bə executed, the deoree-holder is 
not bound to proceed against the land in arreara 
first, even though such a restriction is contained in 
a pattak the terms of which have not been embodi- 
ed in the decree. 


Appeal against ап order of the Dis. 
trist Judge, Birbhum, dated the 21st January 
1920, affirming an ordar of the Mansif, 
Firat Court, at Bolpur, dated the 9th 
August 1912, 


FACTS appaar from the judgment. 

Mr. Bepin Behart Ghose (Jr) (with him 
Mr. Mohesh Oh*ndra Bayerit), for tha Appel- 
lant,—The desres.holder is the appellant, 
The appeal arises out of sertain prossedings in 
exeaution of adearee for arrears of rent in 
respesb of an 5 avo, The deoree ordered that 
the defandants “do pay the amonnt," The 
jadgment debtors objeated on the ground that 
it must ba exeanted in the manner preseribed 
in the tyar1 rattah. My роіпёіч that the 
deoree being а personal dseree, the Exesuting 
Court is bound by it. 


Mr, Hemendra Nat Sen, for the Roespond- 
enta.—Both Courts have prossedod to desile 
the табар under sestion 47 of the Civil 
Prosadure Code. My point із that the oon- 
dition in the pattah which provided that in вазе 
of a desree, the desree-holder should proseed 
against his share of lands held by the default. 
ing tenant, ought to be strietly falalled. The 
provisions of sestion 47 would be meaningless 
if these questions wore not settled by the 
Hxesuting, Court. Т submit the Court would 
поб: be going behind the deoree if it deta:- 
mined the method ofexssution. The Courts 
below were right in giving effect to the oon- 
into between tha 


Mr. Bepin Behari Ghosh repliad in brief . 


` JUDGMENT.—This appeal arises ont of 
oertain exesution proesedings taken in execu« 
tion of a deoree for arrews of rent. The 
deeree holder seeks to resliz> the deoretal 
amount by bringing to sala the homestead 
and two tanks belonging to the jadgment- 
debtors, The judgment debtors sontend that 


' they mut firat proseed against the land 


in arrears, They base this sontention upon 
the sontents of a pattakh, Exhibit 1. The 
dearee kas, however, been placed  Fefore 
us and we find that the terms of this 
The 
dearee as it stand: plassas no restriction on the 
right of the desres-holder to execute thedoebree 
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in the manner in whioh any sush deoree may 
be- executed. - 

We, therefore, deeree this РЕА with oosts 
in this Court and in both the Courts below 
acd дігевё that the record bereturned in 
order that the lower Oourt тву proseed 
with the exeoution in the manner provided 
by law. We assess the hearing fee in this 
Court at one gold mohur, in the Court of the 
District Judgeat Rs. 8 as assessed by him 
and in the Court of firat instance at the sum 
of Re. 8. 


Appeal dec eed. 


MADRAS HIGH COURT. 
Civit, Revision Petition No, 687: or 1920. 
February 11, 1921. 
_Fresent : —Mr, Justice Spenser and 
Mr. Justiee Ramesam. 
. RAMAKRISHNA PILLAI~ 
: PETITIONER 
. versus 
S. А. BALAKRISHNA AIYAR 
' AND ANOTBER— RESPONDENTS, 
1 Civil Rules of Practice’ Mad.), т. 277, scope of — Matter 
connected therewith’, meaning of—Pleader of paity, 
appearance of, for adner SATY. 


z Rule 277 of the Oivil Rules of Practice, which 
` prohibits a Pleader who has drawn pleadings or has 
“acted fora party in any suit from appearing for 
the party's opponent in such suit or in any «anatter 
connected therewith, is wide enough to include a 
subsequent ‘snitif it is connected with the earlier 
one, and the two suits will ordinarily be considered 
, connected ifthey have any issue in common or 
* involve substantially a determination of.the same 
o question of fact ог the same mixed question at law 
and fact, [p. 712, c01.2,] . 

‘Srinivasa Row v. Pichai Pillai, 21 Ind. Cas. 629; 
' 88; M. 650; 2b M. L J. 567, Little v. d 
Collieries Qonvpany, (1889) 20 Ch. D. 783; 5" L. J. 
Oh. 56; 47 L. T. 328; 81 W. R. 178, Pallonji 
Merwanji v. Kalabhai Lallubhai, 12 B. 85 6 Ind. 
Deo. (х. в.) 548, Government Pleader v Bhagubhat, 
16 Ind. Cas. TEB: 86 B. 606; 14 Bom. І. К. 700; 13 
Or. L. J. 918, referred to. 

Per Spencer, J It isan.elementary principle of 
professional ethics that it is not proper for a legal 
adviser to use knowledge obtained in one case to 
- the detriment of his client in another onse, [р; 718, 
во]. 2.] 

Petition, under seetion 115 of Ast V of 


‚1908 and sestion 107 .of-the . Government .of. 
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India Ast, praying the High Court to revire 
the order and judgment of the Court of the 
Subordinate Judge, Mayavaram, in Original 
Petition No. 36 of 1920, in Original Suit 
No 56 of 1920 

JUDGMENT. 

Spences, J,— The petitioner is at the same 
time the plaintiff in Original Suit No. 8 of 
1917 on the file of the Subordinate Judge's 
Court of Mayavaram and the defendant in 
Origing] Suit No, 56 of 1920 on the file of 
the same Oourt, and the respondents ere two 
Vakils prastising in that Court, The question 
we have to deeide is whether the respondents 
eap, consistently with rule 277 of the Civil 
Rules of Prastice, appear against the peti- 
tioner in the later suit, having already aeted 
for him in the earlier suit. Weare informed 
that koth suits are still undisposed of. 

Thé rule deelares that а Pleader who has 
advised a party in oconneetión" with -the 
institution of a suit, or has drawn pleadings 
in connestion with any sueh matter, or has 
acted for him, shal! not appear in such suit 
or in any appeal or applisation for revision 
arising therefrom, or in any matter connected 
therewith for avy person whose interest is 
opposed to that of his former elient. It ів 
only where a Pleader obtains the sonsent of 
the former olient or the special leave of the 
Court that an exeeption to this rule ‘is 
provided, Butit is always open to the 
Pleader to give his former elient an oppor- 
tunity of ergaging his services, and if the 
latter deslines to engage him, he may then 
accept an engagement from his adver- 
sary, G 

The lower Court dismissed the petitioner's 
applieation that audience should be refused 
to the two ` akils, respondenta. who have 
filed Original -Suit No, 56 of, 19.0 for the 
plaintiff in that enit against the petitioner. 
The Subordinate Judge’s main reasons for his 
o-cer appéar to be that he was not then 
aaticfied that there would be any eonftiat': 
between their duly in representing the 
plaintiff in Original Suit No. 8 of 1917 and 
in representing his opponent in Original Suit 
No. 56 of 1920.. 1t was argued before him 
that the eontentions that the respondents 
would as Vekile baye to put forward in the 
one guit wculd rót nesessarily be inconsistent 
witb their contenticna in the other. ‘ 

We are row їп possession of the written 
statement, and the issues in “hoth suiti, and 
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it seems to me impossible for the respond- 
ents to maintain that in supporting the 
plaintiff on Isanes Nos, 1 and 4 in Original 
Suit No. 56 of 1920 they would not have to 
take np a position insonsistent with that 
whioh forms the basis of the ease of the peti. 
tioner, plaintiff in Original’ Suit No. .8 
of oe upon Issues Noa 2, 3 and 4 in that 
sui 

In Original Suit No. 8 of 1917 the plaint. 
iff sued one Tirnnarayans Pillai for the po8- 
session of eertain properties belonging to the 
estate of one Venkata Krishna Pillai, asserting 
that a deed of indenture to whioh he was a 
party in 1905 sontained false reaitals as to 
Tirunarayaoa Pillai's relationship to the 
plaintiffs maternal unela Venkata Krishna 
Pillai and his adoption to Venkatashalam 
Pillai, 

In Original Suit No, 56 of 1920 the plaint- 
iff, who is the son of the plaintiff in Original 
Suit} No. 8 of 1917, sues the defendant for an 
aesount of the management of his estate. 
alleging that he got title to it under the suit 
indenture, 

In both suits questions arise as io the 
validity and binding oharaster upon the 
petitioner of the indenture and whether hé 
is estopped by reason of it from questioning 
the title of the defendant in the former 
зи and the title of the plaintiff in the sesond 
suit, . 

The attitude.of the Pleaders appearing for 
the plaintiff in Original Suit 56 of 1920 will, 
it seems to me, naturally conflict with the 
attitude they have taken up for the plaintiff 
in Original Suit No. 8 of 1917. 

The matter does not rest there. Tha 
petitioner has sworn in his affidavit, dated 
24th July 1920, that he has given confidential 
infórmation and disslosed to them the eon. 
tents of resords in his possession for the 
eonduot of Original Suit No. 8 of 1917 (sea 
paragraphs 16 to 19 of that affidavit). The 
18} respondent denies in paragraphe 12 and 
13 of his counter-affidavit, dated 23rd August 
1920, that he received any eonfidential som. 
munications in Original Suit No. 8 of 1917 or 
that he made use of sush information when 
he drafted the plaint in Original Sait No. 56 
of 1920. If his denial is true, I ean only 
sonelude ttat he did not do his duty towards 
his oliep', a part of that duty being to 
thoroughly familisriee himself with all the i ins 
and outs of his eliont’s ease and to study it 
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from every aspect, It is not reasonable ta 


‘suppose that in preparing the plaint in 


Original Suit No, 8 of 1917 this Pleader 
pisked up no internal information about the 
faats eonneoted with his olient’s ease and it 
will not ba in вовогбапве with human nature 
to expesb him to divest his mind of the 
knowledge he has so acquired. It is an 
elementary prineiple of professional ethiea 
that it is not proper for a legal adviser to use 
knowledge obtained in one ease to the detri- 
ment of his elient in another saso—eczde Lord 
Eldon's judgment in Oholiondeley v. Olinton 
(1) aud Pallonjt Merwan i v. Kallabhat Lallu- 
bhai (2). Iu my opinion there ia а danger of 
that ossuring in this instanoe, and 16 ean only 
ba avoided by not allowing the respondents 
to appear and sondnat Original Suit No, 56 of 
1920 for the plaintiff in that suit, 

In the lower Court a further doubt seems 
to have arisen whether Original Suit No. 56 
сопа be defined as a proséeding arising from 
the other suit, and in this Court also it has been 
argued that it must be something "flowing 
out of the former proeseding." These words 
are taken from the expression of Hall, V. О, 
in Little у. Kingswood Oollieries Oompany (8) 
and sre quoted by Miller, J., in Srinivasa 
How v. Pichat Pillai (4). 

In interpreting a rule of this Court we 
need not look beyond the language of that 
role. The rule prohibits a Pleader who has 
drawn pleadings or has asted for a party in 
any suit from appearing for that party's 
cpponent in steh suit" or in any matter son- 
rested therewith.” These words are wide 
eucugh to include a subsequent suit if it is 
e cuested with the earlier ore, and two anita 
wil ordinarily be sonsidered sonnested 
if they have any issne in sommon or involve 
substantially в determination of the same 
question of fast or the sáme mixed question 
of law and fect. 

In the lower Court and again in this 
Court an attempt, bas been made to make 
something outof a High Court QCireular, 
No. 679 of 1889, whiah is printed as a foot- 
note to rule 277 in the Civil Rules of Prastieo, 


(1) (18!8) 19 Ves. 261; 18 R. B, 182; 34 E. В. 616, 
(21 12 B. 85; 6 Ind. Deo. (х, в.) 643. ` 
(8) (1882) 20 Ch. D. 788; 62 1. J. Oh. 66; 47 L. T, 
823; 81 W. R. 178. 
(4) 21 -Ind, Qa, 629; 88 M, 650; 25 М. І, J. 
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The meaning cf this Cireular as abstracted 
is not quite clear, but it evidently дова not 
‘apply to oases in whish the sane parties 
'opposá:eash other in sussessive suits, Jf it 
purported’ to lay down anything contrary to 
the rule itself we should decline to be guided 
by it. 

In the result. the petitioner is entitled to 
suscead and the Subordinate Judge will 
be direated to refuse to allow the respondents 
to sondust Original Suit No 56 of 1920 for 
the plaintiff. 
© The parties will bear their own sosts in 
this Court 
"Rawzsaw, J.— The deeision of the revision 
‘petition before us depends on the sonstrustion 
of rule 277 of the Civil Rules of Ргасіїае, 16 
has been held in Srinivasa How v. Pichat 
Pillai (4) that " the rule is not to be given 
too narrow в seope, and should be interpreted 
as liberally os its language will allow,” and 
the " matter ” in the latter part of the rule 
'ineludes a suit. With tbiseonelusion I agree. 
ТА nuniber’of English decisions and tbe oases 
in Pallonji Merwanji v Kallabhat Lallubhai (2) 
"and Go“ernment Pleader у. Bhagubhat (5) have 
been sited before us as besring on the osn- 
'&truationof the words * eonneoted therewith.” 
I see no reason to interpret tke word in the 
light of those decisions or to limit its seope. 
‘The word is not aterm of art and І am dis- 


posed to construe it aesording to its ordinary - 


‘meaning. Any possible hardsbip on praati- 
tioners by such ап interpretation is avoided 
by the limitation in the rule v, that. it pro. 
‘hibits the Plasderfrom appearingonly for any 
‘person whose interest is opposed to that of his 
former client” and by the eonsideration that 
the proviso tothe rule oan be ao worked as to 
‘furnish a lodphole and that the Court ean 
‘glways authorize the practitioner to appear in 
а proper ease, One would expect that the 
Pleaders themselves would interpret the rules 
liberally in favour of the elients and against 
themselves in the intergsts of the pro. 


fession. ‹ , 
' On the fasta of this onse whish are set 


n 


(Б) 16 Ind. Сав, 788; 38 В, 606; 14 Pom. І, В 700; 
18 Cr, L. J. 918. 


INDIAN .OASEB, 


[1991 


Mr, Venkatarama Sastri, who ‘appeared for 
one of the Vakils, strenuously eontended that 
the fasts relatiog to the deed of indenture 
need not be gone into in the sesond suit, and 
it is the ease of the plaintiff that he.shovld 
susseed solely on the ground of estoppel. I 
do not express any opinion on the question of 
estoppel, But І may observe that the first 
issuə in Original Suit No. 56 of 1920. raises 
the validity of the deed apart from estoppel 
and thongh Mr. Sastri informs us that it is 
likely to be given up, we cannot assume it 
ав the plaintiff in Original Suit No. 56 of 
1920 is not represented before us. In my 
opinion the better sourse for the Vakils 
would have bsen nof to have anything to do 
with the framing of the plaint and the insti- 
tution of the suit, Original Suit No. .56 сї 
192), but to take up the sause of the plaintiff 
only if they are not éugaged by the defendant, 
lt is also eontended that, as tha Vakils were 
not engaged in the sriminal proseeding:, the 
proviso applies In my opinion, the applisa- 
tion of the proviso must ba eonfiaed to the 
civil case—apast from the faet that the 
question in the ariminal oase related to pos- 
session only and, therefore, its connestion with 
the oivil litigation was mush less than the 
eonneotion between tbe suits themselves, 

lagree with the order proposed hy my 
learned brother, 

М, 0. P. 

Petition allowed, 


OALOUTPTA HIGH COURT. 
APPEAL FROM ÁPPaLLA3E Deoaxe No, 2056 
or 1918, 

July 15, 1920, 

Present: —BSir Asutosh Mookerjee, KT., 
Acting Chief Justise, and Justies Sir 
Ernest Fleteber, Кт. 

KALI NARAYAN ROY OHOUDURY 

AED OTHERS— ÁPPELLANTS B 
versus : n 
HARAN CHANDRA GHOSE AND crazas— 
RgsPONDENTS, 

Civil Procedure Code (Act V of 1908), О. XXII, 
v, 4— Torts—Damages-—Appeal against joint wrong- 
doers-—Death of one wrong-deer—Representative of 
deceased necessary party. 

Appeal cannot proceed only against some wrong. 
doers at choice of appellant. 

Jf pending an appeal, arising out of а suit for 
damages against several joint wrong-doers, one of 


фе. wrong-doers (respondents) dies, his representa. 
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tive must be made a party. It is not open to the 
plaintifi-appellant to prosecute his appeal only 
against some of the wrong-doers (respondents) at 
his choice. 

Appeal against a deereeof the Additional 
Distrist Judge, Sylhet, dated the 19th cf 
‘August 1918, affirming that of the Subordi. 
nate Judge, Sesond Oourt of that distriot, 
dated the 22nd of June 1917. 

Messrs. Jogesh Chandra Roy, Oharu Ohandra 
Bhattacharjee and Ramani Mohan Ohatterjee, 
for the Appellants. 

Messrs, Sasadhar Roy (Sr.) and Gopal 
Ohandra Das, forthe Respondent. 

JUDGMENT. 

Moogerszz, Acia. О. J.—A preliminary 
objestion has been taken on basali of the re- 
spondent that in the events whish have 
happened the snit cannot prosead: It is pointed 
out in tha firat place that one of the respond- 
ents, Bann Chand Bibi, died more than six 
morths ago aud no one has been substituted in 
her place. ТЬ is further pointed out that two 
infante, Jahiruddin and Rajani Pal, are not 
represented here. · 16 is not disputed that 
these allegations are well founded, 16 has 
been suggested, however, that the appeal 
ean proseed in the absense of these parties. 
We are unable to entertain this view: The 
suit as framed was a snit for damages for 
tort against all wrong doers, and it is not 
open to the rlaintiff-appellant to eontend that 
he oan now proceed against some of them at 
kis shoise. І 

The result is that this appeal is dismissed 
with вовів. 

FrrrCBEB, J.— I agree, 

Appeal dismissed, 


— —— 


MADRAS HIGH COURT. 
. Sgconp Озуп, Aeezan, No. 1737 or 1918. 
f January 27, 920. 
Present :— Mr. Justioe Sadasiva Aiyar 
and Мг, Justise Spencer. 
VATTEKATTE VEZTIL CHOROTTL 
AMMA'S расантев AMMALU AMMAL 
alias MEENAKSHI AMMA 
—Derenpant No. 1— APPELLANTS . 
tersus 
К, A, KRISHNAN NAIR Ало OTAERS— 
PrüaiwmEE, DreFaNDANT No. 2 
AND Pagre Rg8PONDENT s— RESPONDENTE, 
Suits Valuation Act (VII of 1887), s, 11—"Over- 
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valuation,” "wunder-valuation," meanings of—Appeal’ 
objection to jurisdiction based on valuation. when 
can be entertained in—Suit for possession of mort- 
gaged property by Recewer on ground that mortgage 
was coliusive—Offer to pay such sum as found due 
by Court - Nature of suit—Redemption. 

The expressions “over-vuluation” and “under. 
valuation” in section il of the Suits Valuation Act 
include erroneous valuation caused by misapplica- 
Hee rf the sections of the Court Fees Act. [p. 717, 
col. 1. 

"Vedaji Baskara v. Tirwmal Rao v. Subramania 
Gurukkal, 52 Ind. Cas. 992, followed. 

Ghulam Akbar Khan v. Bakhat Bibi, 99 Ind. Cas. 
796; 116 Р. L. R. 1916, 229 P. W, В, 1915, dissented 
from. e. 

An objection to jurisdiction based on an erroneous 
valuation cannot be entertained by an Appellate 
Court, unless good reasons are given for considering 
that the wrong valuation has prejudicially affected 
the disposal of the suit on the merits. [p, 717, col. 1.] 

The Receiver of a trust property sued the mort. 
gagee of the property for its possession , alleging 
that its mortgage by the trustee was collusive. 
Inter alia it was stated in the plaint that the plaintiff 
was willing to pay to the mortgagee such amount 
as the Couré might find just and proper: 

Held, that the plaintiff's willingness to pay the 
amount found due to the mortgagee did not con- 
vert the suit into a suit for redemption, Гр, 716, 
cols. 1 & 2.] 

Sesond appeal against a deeree of the 
Dietrist Court, South Malabar, in Appeal Suit 
No. 408 of 1917, preferred against a deeree 
of the Court of the Distriot Munsif, Alatur, 
in Originel Suit No. 56 of 1916. 

Mr, T, Е. Ramachandra Aiyar, for the 
Appellants, i 

Mr. 0, Madhavan Nair, for the Respond- 
enis, 

‚ JUDGMENT, 

Sapasiva Aryar, J.— The first defendant is the 
appellant, The suit was brought for posses- 
sion of properties whish were mortgaged 
with possession for Rs, 3,000 in February 
1912 under Exhibit I by the former trustees 
of the Parakkat Devaswom, the plaintiff 
being the Reseiver appointed by the Tem. 
porary Subordinate Judge of Palghat for the 
Devaswom's properties. The plaintiff's onse 
is. that this Exhibit I was collusively got up 
between the fiet defendant and frst defend. 
ani's husband and the trustee, that it was 
not exeouted for temple nesessity or for the 
benefit of the temple and is, therefore, invalid 
and the plaintiff is aesordingly entitled to 
recover possession. То be on the safe side, he 
added olause (c) to paragraph 11 of the plaint 
that if on the facts the Court thinks 
that if there are any equities in favonr 
of the first defendant and that possession 


716 


AMMALU AMMAL 0, KRISHNAN NAIR, 


ought not to be granted to the plaintiff unoon- 
ditionally, any amount whioh the Court 
thinks is due to the firat defendant might be 
ordered to bə paid by the plaintiff before 
deoreeing posaession to the plaintiff. 


‘Ido not think that this will convert the 
suit into a suit based upon a distinot alter. 
native slaim for redemption of any admitted 
or àaknowledged mortgage and I might at 
onse say that the’ Distrist Judge was wrong 
in having treated the suitas based upon two 
alternative eauses of astion and dirested the 
Oourt-fàos to bs paid upon the suit ag brought 
for redemtion of the Rs. 3,000 mortgage. bond 
(Exhibit I). Oharges for sums eqaitably due 
to defendants are frequently allowed by the 
Court on fasts found at the trial as а sondi. 
‘tion of recovery of possession by-the plaintiff, 
for example, i in oases where а reversioner sues 
for possession of properties alienated by 
the widow or в son sues for possession of 
properties alienated by his father, such aliena. 
tions might ba sat aside, yet portions 
of the monies reosived under the alienation 
whieh went towards satisfastion of ansestral 
debts or other proper nesassities of the estate 
might be ordezed to ba paid by the plaintiff 
before possession is granted. Both the 
Distriet Munsif and the Distriat Judge hell 
that the mortgage under Exhibit І is not 
binding on the Devaswom and the plaintiff'a 
suit was gompetent. The Distrist Munsif 
(as I read his judgment) held (e) that there 
was no enquiry. àt all by the first defendant or 
her husband as to the necessity for exeouting 
either Exhibit L, the mortgage in dispute, or 
ihe prior deeds, Exhibits II and VII, for the 
diseharge of whioh Exhibit Í was executed: 
(b) that, .assuming that any enquiry was 
made, it was neither suffisient nor bona file 
and that there conld have been no bona fide 
belief as tô, the alleged neaessity аз the result 
of the enquiry when the alienation was 
made, 


е 

The appellant’s learned Vakil argued, firet- 
ly, that the alleged alternative relief tcok the 
ease out of the јпгівдівііоп of the Mansit, 
I have already pointed out that there was 
no alternative sause of astion made out in 
the’plaint: ‘and the expression of the will 
ingness on the part of the plaintiff to submit 
to any equitable terms whieh tbe Court 
might be disposed to impose upon him on 
the fact. sppearing at the trial eannot alter 
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the oharaeter of the suit or alier tha jurisdis- 
tíon of the Distrist Munsif over the claim on 
the fasts aa definitely stated in the first 10 
paragraphs of the plaint. Based on this ав. 
sumption that there was no jarisdistion in 
the Distrist Munsifand as an answer to 
gestion 11 of the Suita Valuation Aat, it 
was contended that seotion 11 010: пої apply 
to validate the judgment of a Court whieh 
sould have no jurisdietion if the proper mode 
of valuing the suit had been adopted and if 
that value elearly exeeeded the limita of the 
first Court's jurisdiotion.  Hslianee was 
plased on certain desisions in the Panjab 


‘Chief Court [one of the later of suah desisions 


being the aase of Ghulam Akbar Khan v. 
Bakhat Bibi (10031 in support of this sontention. 

Though in the view I have taken, namely, tbat 
the plaint was properly valued both as regards 
jurisdietion and Oourt-fees and the slaim was 
within the jurisdiotion of the Diatriet Munsif,it 
is unnesessary to deoide this question, I think 
it not inappropriate to give my opinion, sa 
the question has been fully argded and ав 
1 feel no reasonable doubt in the answer to 
be givea tothe question, As pointed ónt in 
Narayani Ammal у. Secretary of State (2) 
aud in Vedas Boskara Tirumal Hao v. Sub. 

ramanta Gurukkol (3) and also in the older 
ease Raghava Ohariar v. Raghava Ohariar (А), 
the language of sestion 11 of the Suits Valu- 
ation Aot is very wide and the reatristions 
sought to be imposed by the desisions of the 
Panjab Chief Court eannot, in my opinion: 
control the plain words of the secticn.: The 
point was expressly argued hy Mr, Govinda- 
raghava Ајуаг in the osse of Vedat Busiara 
Tirumal R10 v. Subramania Gurutkal*(3) on 
the line of the Panjab decision, but the argu- 
ment waa rejected by the learned Judge who 
desided that ease. 

Having disposed of the questions of law 
arising in the ease, the last contention of Mr. 
Ramachandra Aiyar was that the District 
Дайте has not given suffiaient weight to 
certain items of evidence and fell into an error 
in ‘supposing that the enquiry, which the first 
defendant's husband alleges in his evidence 
(hat he made about the necessity for the 


(1) 29 Ind Cas. 79°; 116 P. L. B. 1915; 299 Р, W, 
R. 1915. . 


(2) 41 Ind. Cas. 167, 
(8) 52 Ind. Cas. 992. 
(4) 8 Ind. Cas. 645, 20 М, L, J, 726; 8 М.І, Т. 404, 
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exesutiónof Exhibit J, was not suffieient in 
law to validate the alienation. [ am, however 
not satisfied that the Listriot Judge fell into 
any error of law in sonsidering the evidense 
or that he intended to dissent from the 
opinion of the Distriet Munsif that it is not 
establighed that any enquiry was made hy 
or on behalf of the alienee as to the necessity 
of the alienation. I think that he held with 
the District Munsif that there sould have 
been no bona fide belief in the mind of the 
first defendant or her husband that the deed, 
Exhibit T, was exeeuted by the Pattars. for 
the purpose of the Devaswom певеввібівв or 
benefit, The nature of the nesessity whieh 
would justify a trustee's alienation of the 
immoyeable property of an endowment has 
.been laid down in striot terms by their 
Lordships of the Privy Couneilin the важе 
of Palaniappa Ohetly v. Sreemath Detvastkamony 
Pandara Sannedhi (5), whish has been rightly 
followed by the learned District Judge. I 
would, therefore, dismiss the second appeal 
with’ ‘costs, 


As regards the memorandam. of objestions 
it cannot be seriously pressed and it is dismiss- 
ed with вовів, 


Spencer, J.—I would shortly answer the 
objestion as to want of jurisdietion, as а 
similar objection was answered in Narayani 
Ammal v, Secretary of State (2), namely, by 
referense to sestion 11 of the Snits Valua- 
tion Aot, whieh requires that before an Appel. 
late Court oan entertain sunah an objection, 
good reasons should be given for eonsider- 
ing that the over- valuation or uuder. valuation 
bas prejudisially affested the disposal of the 
suit on the merits, I agree with the opinion 
of Mr. Justiee Kumaraswami Sastriar in 
Vedajt Baskara Tirumal Rao v. Subramanta 
Gurukkal (3) that the words over- valuation or 
under. valuation in that sestion inolude errone- 
ous valuation aaused by misapplioation of the 
sections of the Court Fees Act, and I respeot- 
fully dissent from the eontrary opinion of a 
Single Judge of the Punjab Chief Court in 
Ghulam Akbar Khan у. Bakhat Bibi (1), 
whieh was a deoision based upon the praotice of 
that Court in sueh matters, 16 has not been 


(5) 59 Ind. Cas. 722; 40 M. 


102; 21 C. W. N. 729; 
15 A. L. J. 485; 1 Р.І, W. 697; 83 M. L. J. J; 19 Bom. 
L. R. £67; 22 M.L. T. 1; (1917) М, W. N.507; 260, 


T, J. 158; 6 L. W. 222; 44 L A. 147 (P. C.). 
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shown that the appellant’s ease has been pre- 
judicially affested by the disposal of the suit by 
the Distriet Muxvsif, On referring to Issues 
Nos. 9, 10 and 11, I find that the Distriot Munsif 
has desided these against the first defendant. 
Issue No, 11 is the issue üpon whieh the suit 
turns, and it relates to«a question of faot, 
namely, whether the mortgage was exeonted 
by the mortgagors for any purpose binding 
on the Devaswom, and upon this issue the 
Distrieb Judge agrees ' with the  Distriet 
Munsif, for reasons whioh appear to be sound, 
in answering it in the negative. The appeal, 
therefore, fails and must be dismissed with 
costa. 
м, б. Р, 
Appeal dismissed, 


MM 


CALCUTTA HIGH COURT. à 

APPEAL FROM APPELLATE ОЕСВЕЕ No. 1048 

or 1919, - 

July 2%, 1920. 

Present:—Mr. Justiae Walmsley and 
Mr. Justies Greaves, 
SURENDRA NATH CHATTERJER— 
Praint. РР APPELLANT 
versus 


JOGENDRA NATH ADHIKARI— 


DargNDANT-— RESPONDENT, 
Contract Act (IX of 1872), s. 74—Stipulation to 
pay interest by way of penalty—Burden of proof. 


The Privy Council decisions reported as 
Khan v. Duni Chand, 48 Ind, Cas. 933; 25 О, 
W. N. 150; 101 P. R. 1938 165 P. W. R. 1918 
(P. О.) and Balla Mal v, Ahad Shah, 48 Ind. Cas. 
1; 23 О. W. №. 288; 35 M. L. J. 614; 16 А. L. J. 905; 
124 Р. R. 1918. 25 M, L. T. 66; 180 P. W. R. 1918; 
Е O. L, J. 165 1 U. P. L. В. (P. С.) 26; 21 Bom. L. 

R. 658 (P. O.', according to which a creditor is, in 
the absence of updue influence, entitled to realise 
interest at the contract rate even where the 
same is hard and unconscionable, do not deprive 
a debtor of his right to the benefit of section 74 
of the Contract Act, but the debtor must show 
that there is aterm in the contract which brings 
the case within the provisions of that section. To 
determine whether anagreement to pay compound 
interest falls within section 74, the real question 
is, whether the agreement is in itself a stipulation 
by way of penalty independently of the results to 
which continued default on the debtor's part to 
pay interest, as it falls due, willlead, [p. 718, 
col, 2.] 


Axia 
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Appesl against a desrse of the Additional 
Judge, Hooghly at Howrah, dated the 4th 
.of Maroh 1919, modifying that of the Munsif, 
Firat Court at Uluboria, dated the 2.th of 
August 1918, 

FAOTS appear from the judgment. 

. Mr, Brojolal Ohakravarty (with him Mr. 
Kshitish Ohandra Ohakravarty), fcr the Appel- 
Jant.—I submitthat I ought to have besn 
decreed compound interest, whieh is provided in 
the bond, in'theevent of default. 1 rely on two 
decisions of the Judicial Committee of the 
Privy Council which make my point un- 
answerable. Refers to 4212 Khan v. Duni 
Chand (1) and Balla Mol v. Ahad Shah (2), 
Why should tbe learned Judge in the lower 
Appellate Court look to the result alone 
which has been sondemned by their Lord. 
ships of the Privy Council Р The stipulation 
for sompound interest has been mistakenly 
understood to be a penalty, It is nothing 
- of the tort bere under the law. if the 
learned Judge had not locked at the 
result, ke could not have acme to the 
eonelusion that the stitpulation was by way 
of a psnaity. 

Mr. Sarat Ohandra Roy Ohoudhury (with him 
Mr, Indu Bhusan Roy), for the Respondent.— 
The decisions reported as Azie Khan v. Duni 
Ohand (1) and Balla Mal v. Ahad Shah (2) 
and referred to by the learned Vakil on 
the other side have no bearing to the present 
ease, вв they do not deal with oases where 
seotion 74 of the Indian Oontrast Aot is ap- 
plioable. I submit that the learned Judge 
ig right in saying that the stipulation is 
by way of apenalty. From the terms of 
the bond itis olear that the party charged 
heavy interest, 16 ів unsonseionable. 

Reply not called. 

JUDGMENT.—This appeal arises out of 
& 6016 on a mortgage bond. The learned 
"Judge in the Oourt of Appeal below has 
‘given the plaintiff simple interest at the 
rate provided for inthe borfd. The plaint- 
if .has preferred an appeal to this Court 
asking for compound interest which is pro. 
‘vided in the event cf default, and on bis 
behalf reliance is plased upon the two recent 


- (1) 48 Ind. Сав, 988; 28 O. W. М. 130; 101 P. R. 
918; 165 P, W. Е, 1918 (P. О,). 

(2) 48 Ind. Oas, 1; 28 С. W. М. 288, 35 M. L. J. 
614; 16 A. І, J, 905; 124 P, Е, 1913; 25 M. L. T. 65; 
80 P. W. B.1918; 20 0. L. J. 166; 1 U.P. L К, 
(P. 0.) 25; 21 Bom, I В, 668 (Р, C). 
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desisions of their Lordships of the Privy 
Counsil reported as -deis Khan v. Duni 
Chand (1) and Balla Mal v, Ahad Shah (2) 
respectively. ‘the learned Judge quotes those 
desisions and he says: "These cases, however, 
were deeisions with reference to the appli. 
eation of sestion 16 of the Contract Act, and 
do not deal with the law relating to cases 
where sestion 74 is applicable.” 

The learned Vakil who appeara for. the 
respondent has adopted the same argu. 
ment. i 

Tnis line of reasoning seems to me very 
like an attempt to whittle away the effect 
of the desisions to whish the learned Judge 
referas, 

In the sase of Balla Mal v, dhad Shah 
(2) their Lordships said: “It is not enough— 
indeed it is misleading—to lock atthe result 
alone.” Then they pointed out how son- 
tinued defanlt on a debtcr’s part to 
pay interest as it falls due will lead to 
results that look oppressiva even where 
the terms are reasonable, and they refer 
to the prae!ios of Bankers in regard ta | 
overdrawn current ascounte. It is quite alear, 
therefore, that the results arising from an 
agreement to pay compound interest as 
affecting tha terms of a loan ware unler opn- 
sideration, 

The learned Jadga, however, is right in 
saying that those deaisions do not deprive 
a debtor of his right to the benefis of 
gestion 74 of the Contrast Aot, but the 
debtor must show that thereis a termin 
the sontract whioh brings the ване within 
the provisions of that section, Тһе learned 
Judge says that "in the esiroumstances the 
stipulation for sompound interest in addition 
with two monthly reste was undoubtedly 
a stipulation by way of penalty," In reach. 
ing this conclusion he has fallen into the 
error sondemned by the Privy Counsil; he 
has looked at the results and found them 
oppressive: and he has pioked out the 
agreement to pay compound interest as the 
cause that has sontributed most to the 
rapid growth of the debt, and-on that ground 
he has held it to be a stipulation by way of 
penalty, The real question was whether an 
agreement to pay compound interest is in itself 
a stipulation by way of penalty independently 
of the results, 


I think, therefore, that the appeal must be 
allowed; tho Judge's desision is reversed, and 
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the девгев of the first Court restored, with 
costs in all Courts. i 
Appeal allowed, 


` ALLAHABAD HIGH COURT. 
Отг, Revision No, 48 cr 1920, 
January 25, 1921. 

Present :—Mr. Jastioa Gokul Prasad, 
MADHO PRASAD ано ANOTHER— 
PETITIONERS 

es . versus 
_ PEARBY LAL AND ANO1HE2— ОРРОВІТЕ 
PakTiES, 
Civil Procedure Code (Act V of 1908), s. 145, 
О. XXI, r.:48-—Swrety for attached moveables, whe- 
ther can be proceeded against in execution proceedings. 


A person to whom the moveable property attached 
by fan Attaching Officer is entrusted as a surety 
and’ who.agrees to produce 16 when called upon 
to do so, can be proceeded against in execution 
if he fails to produce the property and the provision 
of rule 48 of Order XXI, Civil Procedure Code, 
will nob affect his liability. 


Civil revision from an order of the Judge 
of the Court of Small Causes at Allahabad, 
dated the 17th Desember 1919. 

Messrs, Baleshwart Prasad and Harnandan 
Prasad, for the Petitioners, 

Messrs, N. Р, Singh, Samiuddin and 
‘Manmohan Banerji, for the Opposite Parties. 

JUDGMENT,—The only point raised 
before me is whether the deeree-holders 
should in exeoution of their desree prooeed 
against the applieants by an application 
to the Exeention Department, What hap- 
pened was that the deeree-holders put in 
an &pplieation for өхвопіїоп and in exesu- 
tion of the deeree oertain moveables belong- 
ing to the judgment-debtors were attached. 
They were put in the oustody of the 
petitioners by the Amin, and they exesuted 
a sseurity bond on plain paper agreeing 
to produee the moveables when the Court 
demanded them or to pay the prise there- 
of, The Amin, who wain charge of the 
ezeeutionNMproseodings, thereupon left tho 
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property with them and filed the agree. 
ment exeeuted by them in Court. When 
the petitioners wers asked to produoe the 
property, they stated their inability to do 
so on the ground that one Khalil, an agent 
of the judgment-debtors, had taken it away, 
The applicants, having given an express 
undertaking to the е есі that they would 
produce the movesbles when required by 
the QOourt to do so, ваппоё be allowed to 
plead that Khalil had taken away the 
property. The terms of the agreement 
clearly show that the  petilionera made 
themselves personally liable to produse the 
articles which had been attached in exe 
eution of the desree and whieh would 
have gone to satisfy the deeree in part 
or in whole. In my opinion this case 
clearly falls under the general rule laid 
down in gestion 145 cf the Code of Civil 
Presedure and 1 think the Court below was 
perfestly justified in prosceding against trem 
in the execution proesedirgs. In my opinion 
if the law is supposed to mean something 
else than what has been stated above, section 
145 had better not been eraeted and the 
procedure of с озгв of the Court leaving 
properties in the onstody of rerpestable 
persons after taking cecurity from them had 
better been abandoned. I think that Order 
ХХІ, rule 43, only makes distinot the liability 
of the Amin so far as the Court із con. 
eerned. It does not affect in any way the 
liability of a person who expressly takes 
sharge of property taken in exeeution to 
either the Oourt or to the deeree.holder. 
Rule 12% only confirms a  prastise whieh 
has been accepted for a long time and 
whish is really one in the interests of 
the judgment debtors and to prevent them 
from unvesessary disgrace and harassment, 
In my opinion the view taken by the 
Oourt below in this ease was oorreat, I 
dismiss the applisation in revision with 
вовів. е 
Application dismissed, 
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PATNA H GH COURT. 
ArPRaL From ÁrPELLATE Decrees No. 160 
or 1915. 
May 18, 1920. 
| Present:—Mr, Justice Das, 
BIKRAM AHIR AND OTHERS-—PLAINTIFFS— 
` APPELLANTS 
versus 
Lala RAJPATI LAL AND OTBERS— * 


. —DarkNUANTS— EESPONDENTS, 

. « Qivil Procedure Code (Act V of 1908), 66, scope 
of — Agreement'to convey purchased property, if enforci- 
ble-—BSpecific performance. 


` Section 68 of the Civil Procedure Code, 1908, 
bars the jurisdiction of the Court only when the 
plaintiff claims thatthe purchase was made on his 
behalf or on behalf of some one through whom the 
plaintiff claims; or, in other words it bars an inquiry 
on the question whether the certified purchaser 
js a real or nominal purchaser and provides that 
the certified purchaser shall be conclusively deemed 
to be the real purchaser and shall not be ousted 
on the ground that his purchase was really made 
on behalf of the plaintiff or on behalf of some one 
through whom the plaintiff claims. It does not 
. avoid benami purchases or render them illegal, but 
when such purchases are made at Court sales, it 
bars the legal remedies by which they might other. 
wise be enforced. [p, 720, col. 2; р 721, col 2.] 

Section 66 of the Code does not take away the 
jurisdiction of the Civil Courts to deal with a cause 
of action based on & contract between the parties 
andon the equities arising oub of that contract. 
Гр. 722, col. 1.) 

Muneshwar Dutta v, Lala Kailas Pati, 50 Ind. Cas. 
546, referred to. А 

“Where before an auction-purchase a contract is 
made between the plaintiff and the defendant to 


the effect that the property should be purchased: 


by the defendant in his own name and subsequent 
to the purchase the defendant should convey æ 
certain share of the property to the plaintiff, 
the equitable jurisdiction of the Civil Courts to 
decree specilio performance of the contract is not 
ousted by section 68 of the Civil Procedure Code, 1908. 
[p. 722, col. 23 . І 

. Appeal againsta desision of the Subordinate 
Judge, First Court, Arrab, dated the 27th 


September 1917. 


Mr. Khurshed Husnain, for the Appellants, ` 


Mr. Sant Prasad, for the-Respondents, — 

JUDGMENT.—The plaintiffs allege that 
by a sontrast between them and defendant 
No, 1 it was agreed that defendant No. 1, 
who at a sale held in execution of a mortgage- 
deeree purchased the property in his own 
name, should convey в oertain share of 
that property to the plaintiffs. The plaintiffs 
somplain that the defendant has not carried 
out his part of the agreement and they ask that 
the defendant should be sompelled to exesute 
a sale deed in their favour in terms of the 
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contrast between them. Тһе lower Appel'ate 
Court has dismissed the plaintiffs’ astion on 
the ground that seotion 66 of the Code of 
Civil Prosedure isa complete bar thereto. 
М Sestion t6 of the Ocde runs as follows :— 

No suit shell be maintained against any 
person olaiming title under a purehase 
sertified by the Court in such manner,as may 
be ‘prescribed on the ground that the purchase 
was made on behalf of the plaintiff or on 
behalf of some one through whom the plaintiff 
slaims.”” x 

Tt will be notised that the sestion bara 
the jurisdietion of the Court only ‘when ‘the 
plaintiff olaims that the purahase was made 
on his behalf or on behalf of some one 
through whom the plaintiff elaime; in other 
words, ection 66 bars an enquiry on the 
question whether the oertified purehaser is a 
real or a nominal purehaser, aud -provides 
that the certified purehaser shall be воп. 
elusively deemed to be the raal purchaser arid 
shall not be ousted on the ground that hia 
purehase was really made on behalf of the 
plaintiff or on behalf of some one” through 
whom the plaintiff olaima, The sestion was 
elearly intended to dissourage benami pur. 
chases at Court sales.. 
. In my view the plaint in the present suit 
is notof'the kind eontemplated in sestion 66 
of the Code. The learned Vakil on behalf of 
the respondents strenuously eontenda that the 
візіт as made in the plaint isin fast а olaim 
oh the austion-purshase made by the defendant 


No. 1, He spesifisally reliea upon his 7th 
paragraph. of the. plaint whioh rans as 
follows :— 


"Tila Rajpati Lal, defendant No. 1, who was 
now one of the purehasers ‘of ‘the mortgaged 
property, proposed that he would purahase at 
austion-sale thé entire 2 annas and &-pies 
share in his own nama, that all the previous 
purchasers would pay their respestive quotas 
of the earnest and purahase-money pro- 
portionately to their shares and that after 
the austion purchase he would again transfer 
under deeds `of absolute sale the said 
property to the purehasers to the extent of 
their respestive shares,” н 


It seema to me thatthe 7th paragraph of 
the plaint very clearly states the plaintiff's 
sause of astion, Не does not claim a title in 
the properties by virtue of the purehase made 
by defendant No. 1, but he slaims it by virtue 
of the sontrast made between him and 


Vol. LXIT] INDIAN 


BIKRAM ABIR V, RAJPATI DAL, 


defendant No, 1. There isa distinot allega- 
tion that the property should be purshased 
by defendant No 1 in hisown name and that 
Subsequent to the purehase the defendant 
No. 1 should convey a certain share of the 
property to the plaintiff, This is entirely 
different from в oase founded on the auotion. 
purehase of the defendant on the allegation 
that tke anction-purshase, though nominally 
made by the defendant, was really made on 
behalf of the plaintiff. In this oase what 
the plaintiff says to the defendant is as 
follows:—'I am not attacking your title 
based on your austion-purshase. I disclaim 
any interest in the property by virtue of the 
auotion.purehase made by you, but І rely 
upon a prior eontract batwean me and you by 
yirtue of which you agreed to transfer а 
portion cf the property to me. I rely upon 
‘the contraat, and not upon the uustion purchase 
:made by you," "That seems to me ёо be the 
plaint whieh has baen filed in thia case. 

Is tha equitable jariadistion of the Court to 

' dearee apsoifia performanee of tha agreement 
. alleged by the plaintiff ousted by section 66 
ofthe Oois? Thatis the question which I 
‘hava to determine in this өзвә. In the 
rasani oaas of — Mahimmed — Emartulla 
Strear v. Mahammed Didar Bue Sircar (1) 
' Sir Asutosh . Chaudhuri, dealing with this 
identisal point, ssid as follows :—'The object 
of that sestion," namely, section 63 of the 
‘Code of Civil Prossdure, "no doubt is to 
: discourage benamt purahases at Court sales, 
but not to render engh purehases illegal. 
Inasmuoh as the provisions of that sestion 
bar the equitable jurisdiotion of the Court, it 
has baen repeatedly held that the section 
. must be strictly construed and not extended 
: beyond its express terms.” The learned 
Judge then quoted with approval the obser. 
-vation of the Judges of the Allahabad 
. High Oourt in the ease of Bishan Dial v. 
Ghasiuddin (2) to the effeet that the seotion 
would not apply where the suit was based not 
on the grourd that the purchase was benami, 
but upon some other independent ground, 

It seems to me that we may apply the samo 
prineiple in dealing with eases under section 
66 of the Code of Civil Prosedure which the 
Oóurts of Equity in England apply in desling 


(1) 54 Ind, Cas. 127; 24 О. W, М, 51. 
(2) 28 A. 176; A. W, №, (1901) 45. 
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with the 4th seotion of the Statute of Frauds. 
That restion provides that “no astion shall 
be brought to sharge any person upon any 
contrast or sale of lands, tenements, or 
hereditamente, or any interest'in or eonoerning 
them, unless the agreement upon whish sush 
aotion shall be brought, or some memorandum 
or note thereof, shall ba in writing, and 
‘signed by the party to ba charged therawith, 
or some other person thereunto by him lawfally 
authorised.’ In other words, that seabion 
bara the juriadistion of the Court to try any 
action brought to charge a person upon any 
contrast for sale of land, unless tha sonicast 
or the memorandum thereof was in writing 
signed by the parson to bs sharged; but it 
has been seonsistently held that the 4th 
gestion of the Statnte of Frauds does not 
avoid parol agresments, but^only bars the 
legal remedies by whish they might other- 
wise have been enforsad. Adopting the same 
viaw we may say that ssation 66 of the 
Üade does not avoid bsnamz purahases ог 
render tham illegal, bat whan sush pur. 
shases ага made at Оопгі sales it bars 
‘the legal remedies by whioh they might 
otherwise be enforeed, Dealing with ssation 
4 of the Statute of Frauds the Oourts in 
England have repeatedly laid down that 
it is not arbitrary or unreasonable to hold 
that when the Statute says that no a:tion 
is to bs bronght to sharga‘auy person upon 
a sontraat sonserning land, it has in view 
the simple овче in which he is sharged upon 
the contrast only, and not that in whieh there 
are equities resulting from res geste subsequent 
to and arising out of the contrast, Adopting 
the same view we may say that it is not 
arbitrary or unreasonable to hold that when 
the Statate says that no suit shall ba 
maintained agains: any person slaiming 
titla under the purchase certified by the 
Court on the ground that the purchase 
was made on behalf of the plaintiff or 
on behalf of some one throngh whom 
the plaintiff olaims, it has in view the 
simple case in whieh the defendant ів 
sued upon his austion purshase, and not 
that in which there are equities arising out 
of the contrast, It is undoubtedly true that 
the equitable jurisdietion of the Court may 
be ousted Бу Statute; but it seems to me 
that it must be ousted by express words, 
and that, if in a partieular ease, the Statute 
by its express terms does not extend to 
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the ease, we are bound to try the ease on 
the ordinary Jegal and equitable principles. 
In my view, although you may not attack 
the title of the  purehaser based on his 
-austion-purshase, you may still say that 
there was a prior osontract between the 
parties by virtue of whioh one of them 
‘became entitled to вай] upon the purchaser 
.to exesute a eonveyenee in his favour. In 
such a ease, if there is something inequit- 
able in the contrast between tbe parties, 
‘the Court dealing with the fasts would 
have complete júrisdiotiou to refuse apesifia 
perfcrmanae of the sontrast; but I do not 
see any injustice at all in the Оопг{в asgum- 
ing jurisdistion to deal with the matter, 
having regard to the express sontrast bet- 
‘ween the parties, There is in my view 
nothing in seetion 66 of the Code to take 
‘away the jurisdietion of the Civil Courts 
to deal with a cause of astion tased on a son- 
trast between the parties and on the equities 
prising out of that sontrast, 

It was, however, urged by the learned 
Vakil on behalf of the respondents that 
in а ease of thia Court, Muneshwar 
Duita ч. Lala Kailas Pat (3), the 
point has; been sonslusively determined in 
his favour, There are, no doubt, certain 
passages in that desision, to whieh I was 
a party, which support thé argument of 
the learned Vakil, but the entire desision 
rested on our finding that the whole transae- 
tion, as disclosed by the plaintiff's plaint 
itself, was that the purehaser was to buy the 
land in suit nominally in his own name 
but in reality for the sole benefit of the 
plaintiff. On that view there was no option 
but to dismiss the plaintiff's aetion. But 
on a earefu) consideration of the plaint in 
this suit, I am unable to agree with the 
learned Vakil that the whole transaotion, ав 
disolosed by the plaint in this notion, was 
that defendant No. 1 was to buy the land 
in suit nominally in his own name, but in 


reality and effeet for tbe sole benefit of the . 


plaintiff, In my view, the plaintiffs 
do nos oshallengo the title of the 
defendant No. 1 baeed on his auotion- 
purchase. What they do say ia that 
there was а prior  coniraot between 


them and defendant No. 1 by virtue of whiah 
defendant No, 1 is] bound to exeonte а 


(8) 60 Ind, Сав 646, 
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eonveyanee in their favour. The learned 
Vakil argues that it is merely в devise to 
evade the provisions of sestion 66 of the 
Code.. The same argument has been advana- 
ed in England as to the oonstrustion whioh 
the English Courts have put on the 4th 
seetion of the Statute of Frauds, The 
whole point is this, Here is в Statute 
whioh is intended to oust the jurisdiction 
of the Court, 16 has been eonsiatently held, 
certainly in the Caleutta High Court, that 
the seetion must be strictly construed and 
not extended beyond its express terme, By 
the express terms of theseotion this Uourt 
is insompetent to entertain the suit against 
a person elaimipg title under a purshase 
sertified by the Court on the ground that 
the purchase was made on behalf of the 
plaintiff or on behalf of some one through 
whom the plaintiff slaims. That seotion does 
not bar a snit by а plaintiff against a 
defendant, not on the ground that the pur- 
ehase was made on bebalf of the plaintiff, 
but on the ground that there was a prior 
contrast by virtue of whieh the defendant 
is bound to sonvey the property ёо the plaint- 
iff. I, therefore, bold that  seotion 66 
is not a bar to the present action, As the 
appeal was disposed of by the learned 
Jadge in the Court below on a preliminary 
point, I must allow this appeal, set aside 
the judgment and deoree of the Court below 
and remand the oare to that Qourt for 
desision on the merits. The appellants are 
entitled to their costa insurred in this Court. 
The costa incurred in the Court below will 
abide the result and will be disposed of by 
that Court, 

As thisremand ia expressly made under 
Order XLI, rule 23 of the Code of Civil Pro. 


‘sedure, the appellants are entitled to a eerti. 


бовфе authorising them to receive bask from 
the Collector the full amountof fee paid on 
their memorandum of appeal, 


Oase remanded, 
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KUNBIMAI KUTTY BEARI v. HALEKOTE AIBABI. 


MADRAS HIGH COURT. 
Sxconp Отт, Аррват, No, 1706 or 1919, 
August 3, 1920, 

Present :—Justies Sir Abdur Rahim, KT., 
and Mr. Justise Oldfield. 
KUNHIMAI KUTTY BHARI AND ANOTBER 
—- APPRLLANTS 
Versus 


HALEKOTE AISABI лир orerss— 


RESEONDENTS, 

Mortgage, usufructuary—Deed, construction of~ 
Covenant to pay— Option to pay ajter stipulated time— 
Morigagee's suit for péssession—Limitation, starting 
point of— Transfer of Property Act (IV of 1882), s. 68 
(о —Limitation Act (IX of 1908), Sch. 1, Art. 182— 
Subsequent document —Covenant to pay after fixed 
period, effect от. 


A deed of usufructuary mortgage contained the 
following provision: “TiN the above stated time 
(vaida) you shall take possession, make improve- 
ments and enjoy and also pay the thirva due in 
respect of the property" : 

Held, that there was no covenant to pay, but 
that there was an option given to the mortgagor, in 
case he wanted todo so, to re-pay the mortgage 
"rd and get back the properties, [р. 728, col. 
2. 

Ranga Pillai v, Narasimma Ayyangar, 47 Ind, Cas, 
852; (1918) M. W. N. 672, referred to. 


Where a subsequent deed recited: “IfI fail to 
pay even then, I shall pay the amount of this 
document along withthe amount under the above- 
mentioned document after the vaida time of the 
aforesaid usufructuary mortgage ": 

Held, that there was an express covenant to pay 
after the period mentioned in the usufructuary 
mortgage. [p 724, col, 1.] 

Where in & usufructuary mortgage there is no 
covenant to pay by the mortgagor, the right of the 
mortgagee to gue under section 68 (c) of the Trans- 
fer of Property Act arises when the mortgagor fails 
to deliver possession of the property to the mort- 
gagee. [p. 728, col. 2.] 

Marturu Subbamma v. Gadde Narayya, 48 Ind. Cas. 
4% 41 M, 269; 38 M. L, J. 628; 22 M. L. T. 429; 6 І. 
W. 788; (1917) M. W, N. 828 (F. B.), referred to. 


Sesond appeal against a deeree of the 
Distriet Oourt, South Kanara, iu Appeal 
Suit No. 423 of 1918, preferred against 
a decree of the Court of the Distriot 
Munsif, Kasargod, in Original Suit No. 846 
of 1917. 

Messrs. О. Madhavan Nair and P, 
Nageswara Атџат, for the Appellants. 

Mr, B. Sitaram Row, for the Respondents. 


JUDGMENT.—The question of limitation 
relates to the sonsiruotion of a slanse in 
Exbibit A, the deed of uaufruoluary mort- 
RAEO, That slause ів in these words: “Till 
the akove stated vaida (time), you eLall 
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take possession, make improvements and 
enjoy and also pay the thirva due, in 
respect of this property, Warg No. 81.” 
It is argued that we must hold that the 
passage contains я covenant to рву and 
that, therefore, the mortgagee was entitled 
to rely on that covenant and that this 
‘suit i8 in time, ав it was filed within 12 
yeers of the breach of the orvenant, But 
we must ray that it ig difficult to find 
any sovenant to pay in this clause. What 
the mortgagor says is that the mortgagee 
ів to be in possession snd enjoyment of 
the land for 15 years, and, after the expiry of 
the 15 years, if he wishes to get back his 
land, he will pay the amount due to the 
mortgages. There is no unqualified promise 
to pay, It is an option given to the 
mortgagor, in oase һе wanted to do во, 
to re.pay the mortgage amount and get 
baok his properties. We have been referred 
to a number of eaces in whieh a similar 
question arose, as ќо whether sertain 
words in particular deeds of mortgage 
sontained a eovenaut to pay. But we do 
not think that much assistanse ean be 
derived from those desisions in aeonstruing 
the partionlar doeument before us. We 
might, however, mention that the oase of 
Ranga Pillai v. Narasimma Ayyangar (1) 
beara a alose resemblanca to the fasts of 
this ease, and there the learned Judges 
held that there was no ovvenant to pay. 
lf there was no covenant to pay on the part 
of the mortgagor, then assording to the Fall 
Bench deoision in Marturu Subbamma v, 
Gadde Narayya (2), the right of the mortgagee 
to sue under seotion 63 (c) of the Transfer 
of Property Ast arose when the mortgagor 
failed to deliver possession of the property 
to the plaintiff, Reokoning time from 
that date, the suit is olearly barred 
under Artiole 134 of the Limitation Aot, 
whioh undoubtedly applies. We are, there. 
fore, of opinion that the learned  Judge'a 
deeision on the question of limitation, so 
far as the suit relates to Exhibit A, is 
wrong. | 
As regards Exhibit B, the 

cannot be distinguished from 


case really 
that in 


(1) 47 Ind. Cas. 852; (1918) M, W. М. 672. 

(2) 48 Ind Cas. 4 41 M. 269, 38 M. І. J. 628 
22 M. L. T. 429; 61. W. 738: (1917) M. W, N. 898 
(F.B oc 
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Exhibit A, for all that it says is that, 
if the mortgagor fails to pay even in 
December 1899, he will pay the prinsipal 
and interest in arrears, with the kanam amount 
due, under the under-mentioned Ildarwar 
‘dooument, meaning Exhibit A, That does 
not necessarily refer to’ the period after 
the expiry of 15 years The olaim under 
Exhibit B must also be held to be barred. 
The language of Exhibit О, the other 
further document, 4°, howeyer, different. It 
says: “Jf I failed to pay even then, Т 
shall pay the amount of this doeument 
along with the amount of the kanam 
ander ‘the above-mentioned usnfrustuary 
mortgage after the taida (time) of the 
maid  usufrustuary mortgage document,” 
Here, there is an express sovenant, on the 
part of the mortgagor, to pay the amount 
sovered by Exhibit O, after the term of 
15 years mentioned in Exhibit A, and 
reskoning time from that date, the suit, 
so far as it is based on Exhibit C, is not 
barred. The plaintiff, therefore, will have 
a decree for the mortgage amount of 
Exhibit О, Ra. 290, at Ra, 12+ per sent. from 


the date of the dooument, until six 
months from this date, and thereafter 
at six рег cent, until realization. Time for 
redemption six months, The plaintiff's 


suit is otherwise dismissed. Costs in pro- 
‘portion here and in the Courts below, 
М, 0, Р, 
Appeal parily allowed, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Oaper No. 157 
or 1919, 
October 6, 1920, 
! Present :—Justise Sir Abdur Rahim, KT., 
and Mr. Justioe Odgers. 
MANIAN alias SUBRAMANIAN PATTAR 
~~ APPELLANT 
versus 

( 'KUTHIRUVATTATH EOTTAYIL 
RAMAN srvsxo KUTHIRUVATTATH 


NAYAR AND ANOTHER—~ RESPONDENTS, 
Malabar Compensation for Tenants’ Improvements 


D 


. INDIAN OASES, 


Trial, 


(1921 


Act (I of 1960), s. 5—Decree for ejectment—Tenant 
awarded compensation—Mesne profits, 


Under section 5 of the Malabar Compensation for 
Tenants’ Improvements Act, в tenant, against whom 
a decree for ejectment has been passed, is not 
entitled to continue in possession, and where such 
a tenant is awarded compensation under the Aot, 
he is not entitled to claim mesne profits from the 
person to whom possession has been given for the 
period between the date of that person taking 
possession and the date of payment by him of the 
compensation awarded to the tenant, [p. 726, col. 1.] 

Mesne profits are payable by a person who is in 
wrougful possession of another’s Jand; possession 
obtained under a proper and effective decree of 
Court is not wrongful, and the person obtaining 
such possession is, consequently, not liable for 
mesne profits. [p. 725, col. 1.] 

Appeal against an order of the Court 
of the Subordinate Judge, South Malabar, 
at Caliont, in Appeal Suit No. 26G of 1918 


(Appeal Suit No. 653 cf 1918 on the file 


of the ‘Distriet Court), preferred against 


an order of the Court of the Distriot 


- Munsif, Alatur, in Exeoution Petition No. 174 


of 1918, in Original Suit No. 391 of 1915. 
Mr. О, Madhavan Nair, for the Appellant. 
Mr. P. V. Parameswara Айрат, for the 

Respondents. 

JUDGMENT.— The  plaintiff-respondent 
obtained a decree for redemption of the | 


‘kanam properties against the third defend. 


ant and in exeeution of that deoree, obtained 
possession of the properties after paying 
to the third defendant the value of the 
improvements as settled by the Oourt of 
The third defendant appealed against 
the desree with reference to the amount 


-awarded for improvéments; but he did not 


take any objection to the deeree as to 


‘the right of the plaintiff to redeem, The 


-Appellate Court · enhaneed the amount 
payable on aesount of the improvements, 
and to that extent, modified .the decree 
of the lower Court. The third defendant 
now elaims mesne profits for the period 
from the date when the plaintiff obtained 
possession to the date when he deposited . 
the value of the improvements as fixed 
by the lower Court, In support of this 
claim the oontention is put forward 
by the third defendant that the decree for 
redemption of the Trial Court was guperseded 
by the deeree of the Appellate Court and ав 
under the Malabar Law, the kanamdars are 
entitled to remain in possession of the property 
until compensation is paid to them for the im. 
provements effected by them, the third defend. . 
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ant was entitled to remain in possession of the 
property until the plaintiff paid the enhansed 
amount as found by the Appellate Court. 
The answer to this contention is that 
under sestion 5 of the Malabar Compensa: 
tion for Tenants' !mprovements Ast, the 
ienant is not entitled to remain in posses: 
sion after a desree in ejeatment. Here 
there was в. deeree for sjsetment which 
was not even shallenged in appeal, and the 
plaintiff Jawf lly obtained possession under 
that desres. It is diffisnlt to see how the 
third defendant, the tenant, ean say that he 
was entitled under section 5 of the Malabar 
Compensation for Tenants’ Improvements 
Аоф to remain in possession, and  elaim 
raesne profits. Mesne profits are payable by 
& person who is in ,wrongful possession of 
another’s land but it is diffeult to under. 
stand how the plaintiff ean, by any stretsh 
of langusge, Бе said to be in wrongful 
possession of the lands in suit of whieh he 
obtained possession under a proper and 
effestive deeree of Court. 


, Relianse was plased on a judgment of 
this Court in Civil Missellaneons Second 
Appeal No. 123 of 1914, but the faeta of 
that sase were very different from those 
we have got to deal with in this ease. 
There, the desree of the first Court had 
been reversed by the lower Appellate Court 
and in the meantime the plaintiff had 
obtained possession, and the desrea of the 
lower Appellate Court was set aside by the 
High Ccurt in tesord appeal. 


- Tt seems to ke quite olear that the third 
defendant's olaim for mesne profits is quite 
unfounded. 

The appeal ie, therefore, dismissed with 
sosta, 

М. C. P, 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Finer Отуп, Arrear No. 25 or 1918. 
January 15, 1921, 

Present: —Sir Grimwood Mears, Kr., Chief 
Justiae, and Justise Sir George Knox, Kr. 
Kunwar MOHAMMAD ABDUL 
JALIL KHAN AND OTHERB— 
PLAINTIFFS — APPELLANTS 

. versus 
Kunwar MOHAMMAD UBEDULLAH 
KHAN ano OTHERS—DRFENDANTS— 


RIPON DENTS, 
Code (Act V of 1608), s. 66, 
of—Muhammadan Гало —Waykf, 


Civil Procedure 
vetrospective effect 
when complete 


Section 66 of the Civil Procedure Code, 1908, 
operates retrospectively, and a suit cannot be 
maintained against the transferee of a certified 
benami purchaser even though the tranafer took 
place while the Code of 1882 was in force, [p. 729, 
cols. 1 & 2,] 

Under Muhammadan Law a wakf becomes com- 
plete when (1) there is an intention to make a 
wakf, (2) the wakf is declared, (3) a mutwalli ів 
appointed, and (4) the possession is transferred to 
the mutwalli [p 729, col. 2; p. 730, col. 1.] 

When the wakif is himself the mutwallt, there 
is no пөй of a formal transfer of possession [p. 730, 
col. 1 


C Firat appeal from the desision of the Sssond 
Additional Subordinate Judge, Aligarh, dated 
the 18th of July 1917, 


Dr. S..M. Sulaiman, for the Appellants, 

Messrs, Iqbal Ahmad, В. E. O'Oonor end 
Ishaq Khan and Dr. S, N. Sen, for the 
Respondenta, 

JUDGMENT.-—The following pedigree will 
make elear tbe relationship of the parties to 
this appeal:— 


ZAHOOR iun KHAN 








f | | \ 
Abdul Rahman Abdul Abdullah, Abdul Shakur 
Khan, Ghafoor Khan, Khan, 

| (born 1£61). (born 1870) 
Abdul Latif 
Khan, e Obedullah Khan, 
(born 18715, defendant, . 
(died 1909). (born 1880), 
f 
f | m d ] 
Abdul Jalil Plaintiff Plaintiff Plaintiff Three 
Khan, No. 2, No. 8. No. 4, daughters 
plaintiff No. 1. not parties, 


The plaintiffs claim as heirs of Abdu} Sha- 
kur Khan and Abdu] Latif Khan sertain pro. 
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porties in villages Chakathal and Khaka- 
thal. 

The principal issue in the Court below 
was whether the greater portion of the 
properties in suit were acquired by Abdul 
Gbafoor Khan for and on behalf of Abdul 
Shakur Khan and Abdul Latif Khan and 
whether two persons, Mahmood Ali Kban 
and Serajul Наа, were benamidars for Abdul 
Shakoor Khan and Abdal Latif Khan and 
later whether Obedullah Khan, the defend. 
ant, oscupied the same position by virtue of 
sonveyanses from Mahmood Ali Khan and 
Serajul Haq. ` 

Though the defendant denied that any of 
thé transastions were tsmfarzt, he contended 
in the alternative that ifthey were, the 
plaintiffs were éstopped from claiming any of 
the properties ineluded in sertain anation. 
sales by reason of the provisions of seetion 66 
of the Code of Civil Proeedure, 1908, 

"In answer to this sontention the plaintiffs 
asserted that section 317 of the Code of Civil 
Prosedure, 1852, was the appropriate see. 
tion: by whieh the rigbta of the parties 


were regulated and that the disability ereated' 


by that section should be oonfined to an 
action brougbt against а oertified pur. 
sehaser and воша not inslude Obedullah 
Khan, who was в transferee from sertified pur- 
sahasers. 

- The learned Subordinate Judge deoreed 
the slaim in part. The plaintiffs appealed in 
respeot of those heads of slaim whish the 
Judge has desided against them and the de- 
fendant filed objeations in relation to sértain 
property alleged to be wakf, 

It is now necessary to set ont as sneainetly 
ав possible the histories of the properties in 
guit. 

On July 20th, 1:83, one Ata Ullah Khan 
mortgaged to Abdul Ghafoor Khan his rights 
and interesta in 20 b¢swas of Manza Khakethal 
and also a l9.biswa, 114-b¢swanst share in 
Mauza Chakathal for Rs. $5,000, 

On July 12th, 1884, Ata Ullah Khan 
agreed to exeoute a usufrostuary mortgage 
in favour of Abdul Ghafoor Khan, resiting 
an indebtedness to him of Rs, 80,000, and 
the share in villages Khakethal and Ohaka. 
thal were amongst the properties agreed to 
‘be eovered by the usufrnétnary mortgage. 
On July 2iet, 1884, Ata Ullah: Khan sold 
his share in village Khakethal and Obakathal 
to one Barkat Ali Khan, reciting that hg 


left Ry. 79,000 in the disc ofthe vendes , 
for payment ovər to Abdul Ghafoor Khan. 
That sum was not paid and Abin! Ghafoor 
Khan brought а suit for spesifie parformanas 
against Ata Ullah Khan based on the agree- 
ment ofiJuly 12th, 1884, and obtained a desree 
in his favour, Oa Dessmber 2!rd 1825, 
Ata Ullah Khan was ordered to pay Rs. 64,976 
within a given time or to exesute a mort. 
gage in terms of the agreement of July 12th, 
1884. 

Abdul Ghafoor Khan was not satisfied with 
thisamonntand appealed to the High Oourt . 
who awarded him on May 31st, 1887, a further 
sum of Rs, 18,125. 

On June 29th, 1895, Abdul Ghafoor Khan 
exeented a deed of transfer of mortgagee 
rights to the extent of one-half of his 
then interest in the mortgage bond of July. 

18:3 ia favour of Abdul Shakar Khan., 
Certain payments had been made and the, 
amount outstanding was said to be Rs. 58,000, 
and the reasons given for the transfer of. 
the moiety interest were that Abdul Shakur. 
Khan had advansed one-half of the original 
mortgage-money and that the Re. 58,600 sould 
not be resovered . without a fresh аш to 
whioh he, Abdul Ghafoor Khan, did not wish 
to be a party. On the same date Abdul 
Ghafoor Khan, by deed of gift in which 
he stated that he was the owner of one half 
cf the original mortgage money, made over to 
Abdul Latif Khan the other outstanding sum 
of Rs. 29,000, 
` Abdul Shakur Khan and Abdul Latif Khan 
brought an astion against Ata Ullah Khan 
and Barkat Ali Khan and othera and obtained 
оп June 29tb, 1896, a deoree for Ra. 18,705 
and an order that unless that amount 
were paid within 6 monthe, oertain mort- 
gaged properties inoluding the 9 biswa 
114.biswans? share in Chakathal should be 
sold, М 

On April 2nd, 1900, that desree was affirmed 
by the High Court. 

It is now nesessary to refer to other trans- 
notions relating to other portions of villages 
Khskethal and Obakathal. 

On August 2063, 1885, а share of. 14.bzswas 
odd in village Khakethal belonging бо Ata 
С Шаһ Khan was sold by auction to Mahmood 
Ali Khan for Rs, 5,720, and this sale was son- 
firmed on Maroh 2nd, 886. 

Оа September 15th, 1898, Abdul Ghafoor 
Khan after reeiting his ownership of а 
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moiely of. a 17 biswanst and 10 kaohwansi 
share in village Khakethal made a gift of his 
8-biswanst, 15 kachwansi shareto Obesdullah 
Khan, the-defendant. ` 

This was said to bave bean done with the 
object of making Obedullah Khan a во. 
вһагег in the village, it being intended to put 
him in as benamidar of the property in Khake- 
thal, then recorded in the name of Mahmood 
Ali Khan, 

The transactions as regarda village Ohaka- 
thal were as follows: — 


On Marsh 21st, 1892, Serajul Над vur-. 


shased at an austion-sale а 9 biswa, 24.bis- 
wansi share of Ata Ullah Khan and others in 
village Obakathal, being 34 sthams out of 74 
sthams, for Ra, 7,000, 

In 1894 Serajul Haq as a oo-sharer in 
village Ohakathal bronght a suit for pre-emp: 
tion and obtained a desree putting him in 
possession of Mahal Panjum on payment of 
Rs. 8,000. This amount was duly paid in 
November 1894, 

On July 7tb, 1900, Serajul Haq sold or 
purported to sell to Obedullah Khan, the 
defendant, the properties in Mauza Obakathal 
aaquired by him in March 1852 and November 
1894 for the sum of Rs, 40,000, 

Ou July 8th, 19C0, Mahmood Ali Khan, 
reciting himself to be owner by virtue of 
the purchase made at auction of 34 sihams 
out of 51 sthams in a 18 biswa, 10 biswansi, 
15 kachwansi share in Mahal Kunwar Abdul 
Shakur Khan in Mauza Obakethal, sold or 
purported to sell the same to Obedullah Khan, 
the defendant, for Rs, 38,000, | 

The plaintiffs sontend that the Rs, 55,000 
paid in 18€3 to Ata Ullah Khan in faot 
belonged to Abdal Shakur Khan and 
Abdul Latif Khan and that Abdul Ghafoor 
Khan had no benefieial interest in the 
mortgage but was merely aating on their 
behalf, 

They also say that the Rs. 5,750 paid by 
Mahmood Ali Khan in 1885 was similarly 


provided ont of their money -as also the. 


Ra. 7,000 and Rs. 8,000 paid by Serajul Hua 
in 1892 and 1894, 

They point out that in 1858, Mahmood Ali 
Khan and Serajol Haq were both elderly 
men and, therefore, it was sonsidered desirable 
that they should cease to aat as benumidars 
and that Obedullah Khan was chosen to be- 
come benamidar in plase of both of them, and it 
was under those oireumstansos that he was 


given in September 1898 the small share in 


' village Khakethal and the properties sub. 


sequently transferred to him on July 7th, 
1900, and July 8th, 1900, by Serajal Haq and 
Mahmood Ali Khan reapestively. 

We think that all these sontentions are 
sorrest,- 

We have examined the aseounts produced 
by the plaintiffs and we have studied the 
evidenaa, espeaially that of the defendant. 
We are quite unable to aesepb his testimony. 
На prodnaed no aseonnts, saying that his 
"ohttthas" whieh were more than three years 
old were destroyed. Не admitted that there 
had besn no alteration in the management of 
the properties after bis purehase, bat asserted 
that he reseived profita from Abdal Ghafoor 
Khan and Abdul Shakur Khan. Ohttthas 
bearing his admitted signatures (see Resord A, 
A124, A138 —143) show payments of Govern- 
ment revenue, irrigation dues, and various 
sash transastions in respest of villages 
Khakethal and Chakarhal. These entirely 
negative the suggestion that Obedullah 
Khan had any beneficial interest in the 
properties whieh were conveyed to him by 
Serajul Haq and Mahmood Ali Khan, There 
are also entries under the admitted signa- 
tures of Abdul Shakur Khan to the like 
effect, whilst at pages А158 and А159 thera 
are chittha entries over the alleged signatures 
of Abdul Ghafoor Khan, which apportion the 
Rs 55,000 advanced to Ata Ullah Khan in 
18:3 between Abdul Shakur Khan and Abdul 
Latif Khan and in like manner the Rs. 5,750 
(referred to in the assount as Ry. 5,752) ia 
apportioned between Abdul Shakur Khan 
and Abdal Latif Khan, A sum of Rs. 4,000 
salso appears in the acsounts of Abdul 
Shakur Khan on the 20th November 
1881 as money provided for the share in 
village Chakathal purchased by Mahmood 
Ali Khan by right of preemption. It is, 
of course, the plaintiffs’ ease that Abdul 
Latif Khan provided the other Rs. 4,000, Oa 
September lst, 1885, there is an entry 
debiting Serajul Haq with Rs. 1,555.8 0, "the 
amount having been given to him for 
depositing in Oourt in sonneotion with the 
auetion-aale of Mauzs Khakethal.” 

The purehase, as Mr. O'Üonor pointed 
out, was in faot made by Mahmood Ali 
Khan, and he bas cited this and another 
assount, to be found at А169, as spacial 
iastanees pointing to the assounts being 
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fabriested and bas also urged general 
grounds whieh should lead us to that 
eorelusion. The fast that the entry of 
September lst, 1885, describes Sarajal Heq 
as the man to whom the money was handed 
over, does not seem to us to’ be a sireamstance 
whieh aasts substantial doubt on the entry, 
Serajul Hag was a servaut of Abdul Ghafoor 
Khan and entrus‘ed -by him with matters of 
business, and it may very well have been 
that he did reseivo, thé money ani either 
handed it over to Mahmood Ali Khan or 
himself paid it into the hands of tha proper 
officer. : 

The eniry at А169 speaks of "expenses 
jnourred: in the pre-emption ease relating to 
Mauza o. hakathal through Hakim Sahob as per 
slip No. 2 out of Ra. 4J 1.3,.,,... Вз. 24 8 9," 

There is no doubt that this entry appears 
amongat those appertaining to Jaly 1335, 
The only pre emption matter with whioh this 
appeal i is sonserned book plaoein 1894. There 
is, however, to ba found over the admitted 
sigoature ‘of Abdal Shakur Khan an entry of 
August 10th, 1824, of expenses Re, 23.15.9 “in 
the pre-emption sase relating to Chakathal.” 
The slaims in this suit donot profess to 
eover each and every tranaretion, whieh the 
family had with Mavozas Khakethal and 
Chakathal, and it appears to us not unlikely 
that . the entry at A169 was put inthe 
resord by mistake, Extracts from {һе 
chitthas were being made for the purposes 
of the action from 1884 on warde, andthe i> 85 
рге: -emption entry may quite easily have been 
put amongst the dosuments by some one who 
knew that а olaóm was bsing made in respeot 
of в pre-empted ehare in village O 3akathel and 
who overlooked the faot of the date. There 
is, however, as has been said, an entry 
relating to the pre-emption tuit under the 
proper date of Auguet 1894, 

Mr. O'Conor pressed us оп broader 
grounds and challenged all the assounta 
purporting to bear the signatures of Abdul 
Ghafoor Khan as fistitions and he argued 
that the admissions of Mr, Quadri, the 
Counsel for the plaintiffe, were carefully 
limited to the mere admission that the 
signatures of Abdul Shakur Khan, Abdul 
Latif Khan and Obeduliah Khan were their 
sigcatures and did not extend to an 
admission that the assoonts which appeared 
on the same page were genaine accounts, 
Inform Mr, Quadri’s statements may bear that 


eonstruetion, but the evidense of Obedullah 

Khan, the defendant, makes it diffieult to insist 

on that limitatior. . 
The defendants Abdul Shakur Khan and 


Abdul Latif Khan admittedly signed 
certain pieces of paper. It is nob alleged 
that they were blauk at the time. To day 


they are shown to be пввопоёз apparently 
of the date they bear, and they give 
details of items of expenditure and receipt 
in respect of the villages Khakethal and 
Chakathal. From а perusal of the evidense 
in the lower Court it does not appear that 
any serious attack was made as to the 
genuineness of the chitthas whiah bore the 
signatures of Abdul Shakur Khav, Abdul 
Latif Khan and Obedallah Khan. Obadullah 
Khan saya it ia the onstom of the Dharampur 
estate to keep daily сч ав and the signature 
of the anditor is affixed to them. 

There is no doubt that the assounts whioh, 
purported to bear the signatures of Abdul 
Ghafoor Khan were oehallengei їп the lower 
Conrt and there is groand for doubting their 
genuineness. This doubt does поб urige from 
anything on the fase of the acsounts, buf 
from the fast that on previous osossiona false 
evidenee has been given by the plaintiffs and 
Abdul Shakur Khan. That із, false evidense 
if the present oase is & true one. 

On August 22nd, 1894, Abdul Shakar Khan, 
in an aotion brought by serajul Haq against 
Gol Muhammad Khan and others, swore 
definitely that he was not the owner of the 
share known as that of Kunwar Ata Ullah 
in village Chakathal, but that Serajul Haq 
was the owner. He thought that hia bro. 
ther Abdul Ghafoor Khan had no share in 
it. - The profits from the property were not 
received by him, nor did any tenants ever 
pay him arrears of rent. He stated Serajul 
Haq to be а man' of suffisient means to have 
bought the property. 

From the judgment, dated 25th Septemher 
1894, it appears that in addition to this evi- 
denee Abdul Shakur Khan produeed his books 
and proved that there were no entria; in 
them relating to this property. 

The question was again raised in 1896, 
when Abdul Shakur Khan and Abdol Latif 
Khan sued Ata Ullah Khan and others. The 
latter set up that Abdul Giafoor Khan had 
purchased Obakbatel through bis servant 
Ѕегајо] Haq and the plaintiffs had, therefore, 
no right left to sae for the mortgage money, 
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That issue was fought ont—the plaintiffs воп. 
tended that Serajul Hag and nos Abdul 
Ghafoor Khan was the real purehaser and 
they sueosaded in satisfying the Court as to 
this. 

. Both Mr. O’Oonor and Dr, Sulaiman have 
frankly agreed that ths prasent ease must 
be desided on the basis that either party 
will tell. any falsehood at any tima whieh 
will serve the immediate purpose. Tho ques- 
tion, therefore, is whetber on the issue as 
to who was the real purchaser, it does not 
happen.that in the present ease it suits the 
plaintiffs to tell the truth. We think that 
this is so. We agree with the learned Subor- 
dinate Judge in his findings of fact and we 
approve of his reasons, and we hold that the 
real purohasers throughout all these trans- 
astions were Abdul Shakar Khan and Abdul 
Latif Khan and that Mahmood Ali Kban, 
Serajul Haq and subsequently Obedullah 
Khan were benamidars for them. 


That being so, the next question that arises 


is whether there iy any statubory bar which 
prevents the plaintiffs from suesseding as 
regards those portions of villages Khakethal 
and Chakathal whish were pnrshased at 
auction. | 

Ав іё has been suvgasted that ssation 66 
of the Code of Civil Procedure of 1908 imposes 
a wider disability on the plaintiffs than sea- 
tion 317 of the earlier Code, we must firat of 
all decide by whieh seotion the rights of the 
plaintiffs must be determined, 

The transfers to Obadullah Khan were 
made in 1900. The astion was sommensed 
in 1916. 

Dr. Sulaiman aontends that the plaintiffs’ 
rights must ba judgad, not by sestion €6, but 
by seotion 317 and that oa tha proper воп. 
&truetion of that latter section, whilst Abdul 
Shakur Khan and Abdul Latif Khin woald 
have bən unable to maintain an astion 
against Mahmood Ali Khan and Serajul Hag, 
they are nevertheless entitled to bring one 
against Obedallah Khan, the transferea from 
Mahmood Ali Khau and Saraju! Над. 

He sontends that retrospestive effest muat 
not be given to the opening words of seation 
66; that the section relates to procedure and 
was not intended to eut down already vested 
rights of a plaintiff. 

With this view we do not agree, We are of 
opinion that the essential diferanae in the 
drafting of sestion 66 showa that the Legis. 


lature did not approve of the narrow eonstraa- 
tioa of sestion 317 given to it by desisions 
of which Sríbía Kunwar v. Bhagolt (1) is an 
example,- : 

We think that the seation intended to 
make it clear that the Legislature, disapprov- 
ing of benami transastione, meant to prevent 
astions against sertified purchasers and their. 
transferees, To that extent, the Legislature . 
did by sestion 66 deprive a plaintiff of а right , 
which possibly.was not previously negatived,. 


The plaintiffs’ rights must іп our view be 
judged by seation 66 [ Moon y, Durden (2)]. 


Dr. Sulaiman oonosdes that if this be so, 
he cannot maintain the suit against Obed. 
ullah Khan on the ground that the purshases 
made by Mahmood Ali Khan and Serajul 
Haq were for the plaintiffs’ benefit and he 
agrees that Obedullah Khan must be regarded 
аз а "person elaiming title under а purohase. 
esrtified by the Court." j 

The learned Subordinate Judge same to 
the вопв1пвїоп that the suit was barred, as 
far aa- the properties purohased at auction 
were soneerned, and we agree with him. 

There remains for deaision the question 
whetber the dosument purporting to be a 
wakf exesnted by Abdul Latif Khan is in 
faot a waif  whish is binding on the property 
to-day. . 

The parties to this litigation are Sunnzs and 
their rights are regulated by the Hanafi Law. 

luam Abu Hanifa and hia two disaiples 
Abu Yusuf and Muhammad have eash dealt 
with tbe sireumstanses under whieh а wa}f 
is complete. According to Abu Hanifa, it 
beoomes somplete when а Kazi has passed a 
deeree nesassary for extinguishing the wakit's 
power to resile from the wakf, Abu Yusnf, 
however, is of opinion that a mere deslaration 
of wakf operates as a transfer of the property 
from the wakif to the implied ownership of 
God. Muhammad lays it down that a valid 
wakf requires : 

(1) Deolarasion of the wakf. 
(11) Appointment of a mutialli. 

(100) Transfer of possession to the mut- 
walli, : 

Ses generally Wilson's Digest of Anglo. 
Muhammadan Law, 3rd Edition, раве 343, 


(1) 21 А, 196; А. ҮҮ. N. (1899) 80; 9 Ind. Deo, 
m в.) E84. ) 

2) (1848) 2 Ex. 22,12 Jur, 138; 76 В, В. 479; 
Е, R. 389,” з К 1 9; 154 


- 
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In the present case wa must follow the 
opinions of Abu Yrauf and Mubammad. . 

The facts as found by the learned Subor- 
dinate Judge are that Abdul Latif Khan did 
intend to ereate a valid waxf—did intend to 
make a gennine dadisation. He deslared the 
property to be wakf, he appointed a mutwalli 
(i.e, himself) and ав he himself was the 
mutwalli, there was no need of formal trausfer 
of possession, After the death of Abdal 
Latif Khan, Abdul Ghafoor Khan, in pur- 
wuance of the terms of the deed of wakf, 
appointed Obedullah Khan өв mutwalli and 
the latter ascepted the appointment and took 
possession. His subsequent conduct would 
not in our opinion invalidate the wakf. 

In these eiraumstances, we think that the 
. learned Subordinate Judge was wrong in 
restoring the plaintiffs to possession of so 
mush of the property as was eovered by the 
wakf and his desision on this point must be 
set aside, 

The result, therefore, i is that we dismiss the 
plaintiffs’ ‘appeal and allow the oross objee- 
tions of the defendant and deolare that ihe 
plaintiffs are not entitled to possession cf that 
part of the property eovered by the deed of 
wakf. The appeal is dismissed with sosta 
and fees on the. higher asale and the eross- 
objections allowed with costas and fees on the 
higher soale. 

Appeal dismissed; 
Oross objections allowed. 


Ганди 


MADRAS HIGH COURT, 
Овамаг біре Arrear No. 43 or 1920. 
December 3, 1920. 
Present:—Sir John Wallis, Kæ., Chief Justiee, 
and Mr. Justice Ramesam. 

О. М, AKILANDAMMAL —PrAINTIEF 

No. 2— APPELLANT 
versus 
V, RANGANATHAM OHETTY 
AND ANOTBER— ACOTION-PoacuaseR AND 
Devenpant No, 2-—RESPONDENTS, 
Partition Act (IV of 1898), ss. 2, 7—Partition - 
Sale--Consent— Withdrawal of consent —Hwecutiqn-— 
Auction-sale, 
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Jt is open to any ‘of the parties consenting to 
a sale under the Partition Act to withdraw such 
consent, but the withdrawal must be made before 
the order for sale is passed. [p. 732, col, 2.] 


Appes] from the order of Mr. Justice 
Contts- Trotter, dated ltth December 1919, 
and made in exercise of the Ordinary Original 
Civil Jurisdistion of this Oourt in Civil Suit 
No, 281 of 1916. 


Mr. P, Venkutaramana Rao, for the Хов: 
lant, 


Mr, V. V. Sri ànivasa Aiyıngar and Messrs, 
Short, Bewes ¥ Oo , for the Rospondenta, 


JUDGMENT, 


Чү млн, О. J.—This is an appesl from ап 
order in exeeution of Contts Trotter, J., holding 
that the austion:purehaser under the order 
dated: 21st Ostober 1919, whish guaranteed 
him a lease of the business premises No. 33, 
Popham's Broadway, was entitled to, have 
sertain premises at the bask whieh at one 
time were known as No. 17, Davidson Street, 
insladed in the lease. The question eame 
before the Court under the following sir. 
eunistanoes, Memsrs, Thompson & ac Mens 
on ' business a8 printers at 38, 
Popham's Broadway, in premises, la have 
inspected. They extend from Pophám's 
Broadway back to Davidson Street. At 
the bask the premises, where they ‘face 
Davidaon Street, appear to have been recon. 
struoted some time or other and extended to 
the north во as to inolude what was 'onae а 
separate house, No. 17, Davidson Street. 
Both premises now appear to form one build- 
ing and there is a verandah running along the 
whole frontage, in the middle of which is an 
aroh whioh,if filled in, woulddivide and seperate 
the building on the site of what was No. 17, 
DavidsonStreet, from the rest of the building. 
The verandah areh was probably eonstrueted 
in this way, beonuse at ihe time the owners of 
the printing press only had a lease of No. 33, 
Popham’s Broadway, while they had heeome 
the owners of No. 17, Davidson Street, aud it 
was possible that the two houses might again 
to oesupied separately. The upper part of the 
p remises in dispute is used for the purposes 
of the business aa a type foundry, and the 
downstair premises apparently for storage 
purposes, In this partition suit the printing 
business of Thompson & Oo., was pnt up for 
eale-and failed to find & bidder at the upset 
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prise. The difficulty was that the premises 
where it was sarried on did not go with it, 
In these oireumstanoes, it waa agreed by the 
parties to the suit that it should be put up 
again without a fresh proclamation, but with 
& guarantee of a 3 years’ lease from the 
owners of the business premises, Ose of the 
letters of the parties, Exhibit O, consenting to 
this courae says that the rent of the premises 
was to be Rs. 600 per mensem. The other 
letter, Exhibit O, says that the rent of the 
premises No. 33, Popham’s Broadway, was to 
be Rs. 600. Both parties seem to have 
meant the same thing and the eonsent order, 
whieh was made on 25th September 1919 on 


perusal of these letters, provided that the 


business should be sold " with a guarantee to 
the purshaser that he will sesure a lease of 
the business premises for a period of three 
years" No objection was taken tothislat the 


time, but asthe rent fixed was too high, a- 


fresh order was obtained on the 2186 Ostober, 
In this the guarantee was for а“ lease of the 
business premises No. 33, Popbam’s Broad 

way. It is not suggested that the variance 
was otherwise than assidental. In my opinion 
the intention atthis time was that the pre- 
mises in whieh the printing business was 
sarrjed on were to be insluded in the lesse, 
and au inspection of the premises has satisfied 
me that the deseription No, 33, Popham’s 
Broadway, may well have been regarded a: 
inelüding the whole of the premises at the 
back insluding what was ones а separate 
house No. 17, Davidson Street. When, how- 
ever, the papers went before the Official 
Referee who was to sonduat the nesessary sale 
he raised the question whether the lease was 
to inelude, No. 17, Davidson Street, for whish 
there were separate title-deeds, and the parties 
to the suit then eontended that No, 17, David- 
son Street was not covered by the order. The 
matter was mentioned to the learned Judge, 
who refused to deside the point at 
that stage and the ssle proeeeded and 
the business was knoaked down to the 
respondent, When the sale eame on for son- 
firmation, the plaintiff's agent filed an affidavit 
which was designed to show that No. 17,David. 
sou Street, should not be ineluded in the lease. 
The learned Judge, after inspesting the 
premises, rejested this contention, finding 
that what the parties meant and what the 
Court understood was that there should be a 
lense of all the premises in which the business 
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was being eondusted, and that the mantion of 
No. 33, Popbam’s Broad way, was merely а бане 
of falsa demonstratio, I am not satisfied even 
that there was any falsa demonstratio, Tha 
intention, no doubt, was to enable the business 
to be carried on as before, and as I have already 
said, from an inspestion of tha premises, I 
hava ena to the eonslasion that No. 17, 
Davidson Sirest, might well ba regarded as at 
present forming part of No. 33, Popham's 
Broadway. The fast that when the point 
was raised by the О Æoial Referee tho parties to 
the suit denied that No. 17, Davidson street, 
was included does not afford a suffisient 
reason for putting з different oonstruation 
upon the order, 16 is unneeessary to consider 
whether it wonld have been open to the 
parties to withdraw their aonsent to the order 
unless No. 17, Davidson Street, was exeluded, 
as they did not do so, bat left the matter to 
rest upon the constrnotion of the order, whieh 
has been rightly eonstrued by the learned 
Jadge, and I think the appeal fails, and 
should be dismissed with sosts, 

ҢАМЕЗАМ, J.—I have had the advantage of 
reading the judgment just delivared by my 
Lord the Ohief Justice and I do not repeat 
the faota stated therein. I will only 
add that the eastern fases of the house 
(No. 33, Popham’s Broadway) (and of the 
house to the south of it (No. 32, Popham’s 
Broadway) are so arranged ан to form 
the front of tha business premises of 
the firm (Thompson & Co.) whose signboard 
is on this side. The western fases overlook. 
ing Davidson Street are, unlike the other 
houses in that street, so prepared that they 
have the appearanoe, not of the front of a 
bongs or houses, but, of bask premises, The 
bask of No. 33, Popham’s Broad way, is olosed 
with wire in the form of a net and so also the 
western fass of No, 17, Davidson Streat. I 
also find that the doors were more or lesa 
psrmanently alosed and out of use and do ооё 
show the numbers of 17 and 18, while 
Nos. 16 and 19 of Davidson Street exiat— 
though in the absenee of evidenae to show 
when thesa things were done, weight sannot 
ba attashed to these facts. Tha result is 
that No, 17, Davidson Street, has no front at 
all but only а bask and в person working in it 
has to emerge into Popham’s Broadway only 
through the front door of No. 33, Popham’s 
Broadway. Thus No. 17, Davidson Street, haa 
become insorporated with No, 33, Popham's 
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Broadway. ` After it was so insorporated, 
speaking from the frent of Brondway point 
of view (asoppored to the bask of Davidson 
Street point of view), tha busineea premises 
of Thompson & Co, might be said to sonsist 
of No. 83, Popham's Broadway (whish ineludes 
No. 17, Davidson Street), where the printing 
is carried on and of No. 32, Popham's Broad- 
way (not ineluded in the plaint sehedule), 

where the Stationery Department was kept. 


It is agreed on all hands: that our sonelu. 
sion ought to depend on the intention of the 
parties when thé letters, Exhibit B and Ex- 
hibit C, were written on 25th{September 1919. 
If on that date " No. 38, Popham's Broad- 
way," inaluded, in the minds of the parties, tbe 
portion of the business premises that has been 
known ав No..17, Davidson Street, the aases 
relied on by the appellant, Brocket, In re, 
Dawes. v. Miller (1), !edley v. Dodds 
(2) and Webber.-v. Stanley (8) have no 
application. The diffisulty in this ease 
is due to the very ssanty material in it 

. throwing light on the intention of the parties 
on 25th September 1919. Now beth Exhibit 
B and Exhibit О some from the plaintiffs’ 
side, Exhibit О being written by the 2nd plain- 
tiff and Exhibit B by heragent. If the latter 
meant in Exhibit B differently from what 
the former meant in Exhibit C (which 
does not make any epesific referense to No. 33, 
Pcpham's Broadway), Exhibit О ought to 
override Exhibit B, . 


The only fast in favour of the appellant’s 
eontention is that the two housea wers deserib- 
ed not as one butas separate items (No. 2 and 
4) in tke plaint schedule, but this is explained 
by the-consideration thaton the date of the 
plaint, the right of the parties in respest of 
No. 33, Popham's Broad way, was only to tha 
anexpired residue of a lease hold interest with 
a right of sonveyanse, while they fally owned 
the other house (No. 17, Davidson Street). 


At one stage, І thought that the appeal 
might have to be allowed on a different 


(1) (1908) 1 Oh. D. 185; 77 D. J. Ch. 245; 97 L. TT. 


80. 
(2) (1866) 2 Eq 8:9; 12 Jur (м. в.) 75% 14 L. T. 
823; 14 W. Е. 881. 
(3) (1864) 16 C. B. (N. s.: 698 ab p. 752: 33 L. J. O. 
p.215 10 Јах, (к. в.) 6.7, 10 L. Т. мв) 415; 12 W. 
В. 838; 139 В, В. 672; 143 Е, B. 1301, 
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ground. The sages of Williams v. Games (4) 
and Drinkwater v, Ratcliffe (2) show that a 


` party who requested а sale under the Parti- 
‘tion Aot may withdraw. 


But the withdrawl 
of the request must be before the order for sale 
is made (Halsbury’s Volume XXI, page 645, 
paragraph 1580), In those eases the withdrawl, 
was apparently before the order. It ie not 
во inthis case. Again, the endorsement of 
the plaintiff's Vakil on the note of Ње Offi»ial 
Referee, dated 23rd Ostobar 1919, looks more 
like hig eonstruetion of the sale proseedings 
whieh are to go on as advertised rather than 
as а withdrawl of his request for sale іп · 
respeat of portion of the property to be 
sold. In these eirsumstanses I agree in the 
order proposed by the learned Ohief Juatiae, 
MO, P. 


Appeal dismissed. 


(4) (1875) 10 Ch. 201; 44 L.J. Oh. 2:5; 32 L. T. 


414; 93 W. В, 779. 
‚ (8) (1875) 20 Ед. 628; 44 L. J. Ch. 605; 88 L. T. 
417; 24 W. В. 25, - 


ALLAHABAD H(GH OOURT, 
Finst Аррвлі Fos Озояв No. 148 | 
oF 1920, 
January 21, 1921. 

Present: -—Mr. Justice Piggott 
and Mr. Justise Walsh, 
Masses, BHAGWAN DAS3S & Oo.— 

. Peririoazes— APPELLANTS 
versus 
CHUTTAN LAL anp ANOTHER— 
RESPONDENTI. 

Provincial Insolvency Act (У of 1920), ss. 54 
ББ—Туатзасиов with motive to benefit insolvent, if 
fraudulent preferance—“Creditor” in s. 54, if includes 
one in regard to transaction impeached as frawdulent 
preference—Scope of s. 65—" Bona fide transaction,” 
meaning of. 

Where the chief motive of & debtor in trans. 
ferring his property is to benefit himself rather 
than his creditor, the transaction cannot be con- 
sidered to be a fraudulent preference under 
section 64 of the Provincial Insolvency Aot. Гр. 785, 
eo], 1.] 
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A person who becomes а creditor only in respect 
of the transaction sought to be impeached as a 
fraudulent proference is a creditor within the 
meaning of section 54, Provincial Insolvency Act, 
[p. 733, col. 1.] 

Section 55 of the Provincial Insolvency Aot, 1929, 
protects all transactions, unless of course they are 
in themselves acts of insolvency or fraudulent pre- 
ferences, entered into with the insolvent by third 
persons for valuable consideration and bona fide, 
namely, bona fidein the sense that the person with 
whom such transaction takes place had not, at the 
time, notice of the presentation of any insolvency 
petition by the debtor. [р. 785, col. 1.] 

Firstappeal from an order of the Dis- 
triot Judge, Saharanpur, dated the 8th of 
May 1920, 


Mr, Nihal Ohand, for the Appellant. ` 
Mr, S, N. Gupta, for the Respondents. 


` JUDGMENT,—This is an appeal from an 
order of tke Distriet Judge, sitting in 
insolvecoy, deslaring invalid a transastion by 
whieh the insolvent transferred to one 
Bhagwan Das, в banker, his interest in à рау” 
ment warrant due to the insolvent from the 
Divisional Distributing Offiser for the month 
of June in respeat of the transport serviess 
rendered by motor ears by the insolvent. 
The transaction bas been deolared invalid as 
a fraudulent preferenee under section 54 of 
the Provineial Insolvenay Ао The only 
point desided by the District Judge was 
whether a new ereditor, who only became & 
ereditor in respect of the transastion whioh 
gave rise to the question as to whether it 
was а fraudulent preference, oan be a oreditor 
within the meaning of sestion 54, We agree 
with the District Judge that he eonld be a 
ereditor within the meaning of that seation, 
asfor example, where a transaction consists of 
two independent parts, firstly, the sonsidera- 
tion passing to the debtor, thereby oreating 
a debt from the debtor to the creditor, and the 
sesond part where the debtor independently 
and voluntarily makes a tranafer in reapeot of 
the debt, We think, however, that it is not 
possible to take that view of the facts in 
this oase, besauge our view is that the transac- 
tion which resulted in this transfer was one 
eomplete transaction in itself, but the oasə 
raises other questions whieh are not considered 
in the judgment under appeal and the real 
queation before us is, whether this transaction 
under the sirsumstanoes of the ease was а 
fraudulent proferenoe, or if not, whether 16 is 
protested by sestion 55, whioh protests bona 
fide transactions with the debtor іл spite of 
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impending insolvensy. It із quite olear that 
in the early part ofthe year in question, 
namely 1919, the insolvant Rodwall, who had 
been carrying on this transport business under 
the name of Smith Rodwell and Co., had got 
into terious diffisulties, His debts were 
ultimately ostimatad at something like a lakh 
and some thousand rupses. Нз came into 
oonțast with спе Chuttan Lal, the preaent 
respondent and а ereditor in tha insolvensy, 
who seska to upset this transastion, and the 
result of that association was an agreement 
under whieh, in substance, Chattan Lal 
basame the proprietor of the business, The 
relevant fasts relating to the arrangement bat» 
waen Chuttan Lal and the insolvent are set out 
in a very slear and able report by tho Ressiver 
in the iasolvenoy, dated the 28:h of February 
1920, the result of wbish is that, aosording 
to tke view of tha Offisial R3seiver, Chuttan 
Lal was independently running the transport 
business from about ths end of May 1919, 
Chuttan Lal and the insolvent hava bsen 
elsewhere desoribed as partnera, but wa do not 
think ib nesessary to express any opinion as 
to tha presise legal relationship created by the 
agreement between them, therolovant faot for 
this purpose being that, whether Chuttan Lal 
was fhe sole proprieter as the Reesiver seems 
to think, or the dominant partner, hs allowed 
the business to be sontinued just as it was 
before, so that members of the general publis 
who were not acquainted with the domestie 
arrangements of the business, and who did 
busineés with the frm, would suppose that 
Rod well was in faot the trae owner, In other 
words, the result of the arrangement was that 
Ohuttan Jal, although himself the owner, 
held out Rodwellas being still the owner of 
the business and of the oars. The result was 
that though as between Chuttan Lal and 
Rodwell the earnings of the business in the 
month of June, which ів the material month 
in this cage, belonged, as the Reseiver properly 
reported, to Chuttan Lal, the doaument under 
whioh Smith Rodwell and Co. were entitled 
to: olaim payment from the Divisional 
Distributing Ofiser was in the neme of 
Smith Rodwell alias Rodwell, so as to make 
him the legal owner thereof as regarda the 
debtor and the person entitled to olaim pay- 
ment, It is obvious that, armed with this 
warrant, Rodwell was ina position to make 
arrangements for his own benefit behind the 
back of Chuttan Lal, Rodwoll in fast 
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petitioned to be made insolvent on the lat 
of September and was adjudisated insolvent 
on the 22nd of November. He approashed 
the present appellants who deseribe themselves 
as bankers (Bhagwan Das & Оо, Bankers of 
Dehra Dav), and obtained in July at any rate 
the promise of a loan of Rs. 2,500, At that 
date the amount due from the Divisional Dis. 

iributing Offiser to the business of Smith 
Rodwell & Co. for the month of Juue was 
Rs. 5,401 and а dosument was filled up and 
signed by the parties on the 22nd of July 
providing for a cash loan, It appears, however, 
from what took plase between the 22nd of 
July and the 24th of July, on whioh date the 
eash was actually handed over to Rodwell, 
that Mesars. Ehagwan Das & Co, were not 
prepared to make а loan to Rodwell at all 
unless they sould obtain for themselves soma 
security, Telegrams passed between the D. 
D. О, and: Rod weli, namely, a telegram from 
Rodwell on the 22nd July, the date that 
Messrs. Bhagwan Das expressed. their will. 
ingness to.make the loan, requesting the D. D, 
О. to make payment to Bhagwan Das, and a 
reply from the D. D, О. to Rodwell, dated the 
24th of July, the date of the actual eash 
advanse, stating that there was по objeation 
Under these eireumstanoes the only possible 
inferenee to be drawn is that unless the 
Distributing Officer had eonsented to tbe 
geourity which Rodwell was prepared to make, 
namely, an assigoment of the debt due under 
the payment warrant, to Bhawan Das to 
seoure the loan of Rs; 2, 500, the loan would 
never have been made at all and Messrs, 
Bhagwan Des would never have become 
ereditors. This is the transaction whieh ia 
assailed by Ohuttan Lal and which the learned 
Judgé has held to be a fraudulent preference. 
It should be observed that the Offisial Receiver 
seems to have performed his duty in # proper 
way in investigating this matter, and he 
reported in favour of the transaction whieh 
appeared to him to be a bonaefide one. Now, 
the cestion provides that every transfer made 
by & person unable fo pay his debts who is 
adjudged insolvent within three months after 
the transfer shall be. deemed fraudulent and 
. void if made by him ' ‘with a view to giving a 
'ereditor a preferense over the other ereditors,” 

"Tbe ordinary inference to ba drawn from the 
"transaction which we have jast reoited is 
fairly olear, ‘So far from intending to prefer 
' Bhagwan Das at the time that be made this 
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transfer of payment wararnt, the dominant 
motive or objest which must have influensed 
Mr. Rodwell was the desire to possess 
himself of the oash whish Bhagwan Das was 
ready to advance, and inasmash as it is clear 
that Bhagwan Das & Co. would not have made 
the advanee without the -transfer of the 
payment warrant, it is impossible to say 
that the objest of Rodwell was to prefer 
them or to sonfer any benefit on them 
but rather to acquire the benefit for him. 
self in the shape of sash, 

Having regard to the importanee of the 
Courts of Insolveney investigating all suah 
transactions and satisfying themselves that 
they donot in faot offend against the insolvency 
law, we have taken the trouble to examine 
ihe history of thi? seation, whieh Кан 
been adopted from the English Law. The 
astual language of the sestion is taken 
verbatim from the English Bankruptey Asta 
and has been unaltered  sinoe the year 
1869 down to the present date. The case 
hefore us is very like the oase which was 
desided under the same sesbion, Hodgkin, 
Ез parie, Softley, In re (1), where a similar 
transaction was held not to offend againat 
the  sestion, The leading sase on the 
subjeet in England is reported as New, France 
and Garrard's Trustee v, Hunting (2) affirmed 
in the House of Lórds under the name of 
Sharp v. Jackson (3). In delivering judg. 
ment in the Court of Appeal in that ease the 
Master of the Rolls used this language:— ‘The 
question is whether in faot he had the inten- 
tion to prefer certain creditors, It haa been 
argued that the debtor must be tuken to 
have intended the natural eonsequenoss of 
hia act. I do not think that is true for 
this purpose, I think one must find out 
what he really did intend....[t appears to 
me obvious that he was not astuated by any 
feeling of bounty towards those in whose 
favour the deed was made, but was doing what 
he did for his own benefit." 

That dietam was approved by the Lord 
Ohaneellor in the House of Lords and Lord 
Masneghten used this expression in the course 
of his judgment: — 


a) (1878) 2 e. 748; 4% L, J. Bk. 107; 33 L, 
Т. 62; 24 W 

(2) (897) 2 Q. В. 19; 66 L. J. Q. B. 554: 45 W, В, 
577; Tò L. T. 742; 18 Т. т. R. 269; 4 Manson 103, 

(3) (1899) A. О. 419; 68 L. J. Q. В. 868; 80 т.т, 
841; 6 Manson 263; 15 T, L, R. 419, 
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“I doubt whether the debtor had any inteh- 
tion of praferring ereditors, I think he only 
regarded himself. If he regarded the ore. 
ditora at all it wasonly with a very seaondary 
view." 

Those authorities sompel as to hold that 
this fransastion annot ba treated аз 
having basn a fraudulent preferanca under 
seotion 54, 

lt is only  nesessary to refer to oue other 
point raised incidentally in the aouras of 
the argument, It was suggested at опе time 
that inasmush as this warrant for payment 
was the property of the insolvent or at any 
rate under his disposition, it neoessarily 
basame the property of the Reseiver; but 
it is clear that the appellants are within 
the protestion of sestion 55" of the Aat, whioh 
protests all transastions, unless of sourse 
they are in themselvas aets of insolvency 
or fraudulent prefereness, entered into with 
the insolvent by third persons for valuable 
eonsideration and bona fide, namely, bona 
fide iu the sense, that the person with whom 
Bush transaction takes plaoe had not, at the 
time, notise of the presentation of any 
insoclvensy petition by tha debtor, That 
section differs very material. from the 
correlative sestion in the English Ast, and 
differs in favour of the person sontraeting 

-with the insolvent. In England itis suffi. 
- sient to avoid a transaetíon of this kind to 
show that Rodwell was known by the sraditor 
to have sommitted an acs of insolvensy, 
which he undoubtedly had, by transferring 
the whole of his assets to Ohuttan Lal, 
but in India it has to be shown that there 
was notise of the ast of presentation of 
the petition; and inasmush as no petition 
‘was presented up to the Ist of Saptember, 
some six woeks after the transaction assailed 
in this ease, no objeoetion to the transas. 
tion would lie under that sestion, lt is 
a pity, but it eannot be helped, inasmush 
as it is provided by the Lagislature that 
. a sompsting oreditor should be allowed to 
endeavour to upset a fransaotion of this 
kind, This case af any rate shows that 
the Insolvenay Courts may, on the whole, 
well trust the Official Reseiver when he 
has investigated the transastion. The 
Offiaial Reasivar was quite satisfied that 
this was a bona fide transaction whieh sould 
not be upset. The learned Judge would 
hava done well to have taken that view 


` restraining redemption. AH 


‘of Order XXI of the Civil 
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ofthe matter. It is not desirable to encourage 
other oreditors to соте into the battle. 
field and endeavour to upset transactions 
between an insolvent and a sompsting oreditor 
when the Reseiver ів the person who is really 
empowered by law to investigate the matter 
and is satisfied that thera ів no ground for 
objection, 

The appeal must be allowed and the 
appellants are entitled to a declaration 
that the tranefer of the payment warrant 
of June 1919 is a good seaurity for the 
amount of the loan, and .interest thereon 
made by them on the 24th of July to the 
insolvent. The respondents must pay the 
costs of this appeal and in the Оопгё below. 


- Oosts in this Court will inslude fees on the 


higher soslo, 
Appeal alloweil, 


MADRAS HIGH COURT, 
Ontersarn S'pz Аррват No, 16 or 1920, 
November 10, 1920, 
Present:—Sir John Wallis, Kr., Ohief 
Justice, and Mr. Justiee Seshagiri Aiyar. 

:P. PONNUSWAMI AND ANOTHER — 
DzreNbDANTa Nos. 1 asp 2—APPELLANTS 


tersus 
А. ABDUL HAFIZ awp ANOTHER— 
PraixTIFF амо Deverpant No, 3— 


A RESPONDENTS, 

Pr vocedure Code (Act Y of 1908 О, 

T. 66—-Sale in ezecutión— Sale ы к 
subject to mortgage-—Clause im mortgage-deed restrain- 
ing redemption, not mentioned in sale proclamation— 
Omission, whether ground for setting aside sale—. 


. Misrepresentation at sale, evidence of, 


The fact that a sale proclamation i i i 
that the property for sale va de 
mortgages, did not disclose that by the terms of 
those mortgages thee mortgagor was not entitled 
to redeem them without redeeming other mort ев 
on other properties executed by him in favone of 
the same mortgagee on the same date, is not а 
ground for setting aside the sale, for it is not 
the. business of the attaching deocree-holder to 
inspect and peruse all the mortgage documents 
with a view to seeing if they contain any clause 
he is required to do 
mply yiti rule 66 (3) 
1 O rocedur 
then to file an affidavit in the form peered ne 
the Civil Rules of Practico, Гр, 787, col, 1] К 


in the first instance is to co 


"Mr. 
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A case of misrepresentation af a sale should be 
proved by the most clear and satisfactory evidence, 
Ср, 737, ool. 1.] | 

Appeal from the judgment and decree of 
Justice Contts-Trotter, passed in 


‘the exereise of the Ordinary Original Civil 


'Jurisdistion 


of this Court in Civil Suit 


“No, 483 of 1918, 


А 


‘exactly what they are bargaining for. 


- know, 
- Property Act is ‘sush a-material, 


, anoh knowledge, 


FACTS appear from the judgment . 

Mr. М. К; Mohanrangam Pillay, for the 
‘Appellants.—The attashing sreditor has no 
:doubt-to furnish all reasonable information 
with respect to һе property advertised for 
sale, so that intending purchasers may know 
The 
nature of his obligation is defined in Order 
XXI, rule 66, Civil Procedure Code, and if 
he complies with those provisions his duty 
is at an end. - Form No, 54 of the Civil Rules 
of Prastice makes it elearer still. He is not 
required ‘о peruse each and every mortgage. 
deed and cee what provisions it sontains. 
There ів no Conveyansing Counsel here, as in 
England, to help the Court in such matters. 
The auction purchaser ia not entitled to 
have the sale cet aside merely because he 
did not know of the terms of a particular 
mortgage, There was also an obligation on 
him to inspeot those dosuments, The max. 
im caveat emptor applies. 


Mesere, К. Narasimha Atyar’ and $ . Alas. 
garachart,- for the Respondents.—Sub-rule 
3 of Order ХХІ, rule 66, ia very elastis 
and casts on tbe-sttashing oreditor the 
duty of furnishing the: Court with every 
material information about the property 
“whieh it ig necesiary for the рогаһавег to 
‘A contrast to the contrary! within the 
meaning оѓ. eestion 61 cf the Transfer of 
"The par- 
chaser bas been damnified by the absence of 
lt-is a serious irregularity 
vitiating the sale, Mahomed Kala. Mea v. 
Harperink (1). 

. JUDGMENT, . 

Warns, О, J.—This is an appeal Kom 
the judgment of Mr, Justice Coutts Trotter 
deeresing & suit brought by the plaintiff to 


` Bel.eside a sale to him вз auastion purchaser 
by the:Qity Oivil Court, to which в Small 


(1).1 Ind. Cas. 122; 36 О. 328; 18 0. W. N. 249; 6 A. 
LJ. 24; 6 M. D. T. 126; 9 0. L. J, 165; 11 Bom..L. В. 
-227; 19 M. L. J. 115; 86 I. A, 82; 5 L B. В. 26 P. О,), 


‘make the neoessary erquiries. 
,SBYE! 


ot the debtor’s interest, 


ОАВЕВ, [192i 
-Canto Court deoreo had keen traneferred 
‘on the ground of misrepresentation, 

The ‘ввіз has been set aside on two 
grounds and the second of these grounds, 
with which Ishall deal first, 19 that the en- 
sumbranee certificate, whilst diselosing that 
the property for sale was subjoot to two mort- 
gager, did not dise'oge that by the terms of 
those mortgages the mortgagor was not 


‘entitled to redeem them without redeeming 


other mortgages on other properties exeanted 
by him in favour of the sama mortgagee 
and on the same date; in other words, that 
thera was a contrast to the aonbrary within 


‘the meaning of seotion 61 of the Transfer of 


Property Act. Undoubtedly that would be a very 
material matter for а purohaser to eonsider, bs- 
cause it would méan that to gst possassion of 
the property which be had purehased, ha would 


‘have to find money to redeem those other 


mortgages ond would then have the troubloof 
bringing to sale the ‘properties mortgaged 
under thore mortgages in order to get back 
that money. The question is, ia this’ a 
ground for setting aside the sale? After - 
hearing the question more filly argued than 
it appears to have been at the trial. I have 
come to the conelusion that itis not. In 
England where the property is sold under a 
writ of elegit the sale is by-an applieation to 
the Court of Chancery and under the Judg- 
ments. Act: of 1864 it is for ‘the Court to 
Section 4 
“the Court shal! direct all sueh enquiries ' 
to be made ав to the nature and particulars 
in such land, and: 
his title thereto; as shall appear to be neses» 
вагу or proper,” and the ecurse adopted’ 
is 67 send the abstraot of title to one of the 
Conveyaneing Counsel of the Court, I only 
quote that, beause the provisions of our own 
Code are on the same footing in so far as 
they throw the sonduot of the sale on the 
Court, The difference is of course that we 
have no Conveyánoing Counsel to advise the 
Court as the Court of Chancery has. Order . 
XXI, rule 66, says that the Court shall cause 
a proclamation. of the intended sale to be 
made and. that sush proclamation shall be 
drawn up after notice and shall: speosify the 
property to be.sold, the revenue assessed 
on the’ property, any enoumbranes to whieh 


,the property is liable,-the amount for the 


recovery of whieh the sale is held and "every 


.othor thing whieh the Court - considers 
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material for a purehaser to know in order 
to judge of the nature and value of the pro- 
perty,” Sub.rule8 no doubt sasís upon the 
attashing deeree-holder the duty of furnish. 
ing the Court with the nesessary informa. 
tion, This is what it says: "Every applisa- 
tion for an order for sale under this rule 
shall be  aesompanied by а statement 
Signed and verified in the manner herein 
before precaribed for the signing and verif- 
‘sation of pleadings and sontaining, co far 
ав they are known to or oan be assertained 
by the person making the verifisatior, the 
matters required by sub rule (2) to be specified 
in tbe proelamation;" and for the assistance 
of the Courts administering the Code of Civil 
Prosedure our Civil Rules of Practise pressribe 
what is to he done by the attaching deoree- 
bolder and they pretoribe a form (No. 54) 
of affidavit whieh he has to file aa to 
the nature and value of the property, and 
the affidavit follows largely the terms of 
rule 66, sub-rule 2, and says in paragraph 7: 
"А север has been made in the office 
of the Registrar of Assurances for the 
distriot or (sub-diatriet) ...,..... in whieh the 
property is situate ........................ ВОЙ 
the following doeuments were found to 
have been registered in respeat of the 
said ‘property:— Namely,” and in paragraph 
83." ‘The dceument now shown to me and 
marked with the letter 'C’ is the sertificate 
of the said Regietrar of the result of the 
said searah,” We do not think that the 
attaching deeree- holder can reasonably ke 
required to do more in the first instance 
in order to eomply with rule 66, aub rule 3, 
than to file an affidavit in the form pre- 
soribed in form No. 54 of the Civil Rules of 
Practice, whish may be taken to inolnde 
‘the matters on which the Court requires 
information. Jt would be too mash to 
throw upon him what would praatisally 
be the funetion of a Conveyancing Counsel 
in England, and require him to inspest and 
peruse all mortgage doouments mentioned in 
the certificate with a view to seeing if they 
contain any olanse like this. Under sub- 
rule (2), clause (е), read with snb rule 3, 
he has no doubt to furnish information 
abont "every other ‘thing’ whioh the Court 
considers material for a  purehaser to 
know." But prima facie the prescribed 
form of affidavit signifies what the Oourt 
éonsiderg reasonable to know, І do not 


4? 


- INDIAN OASES, RT 


think that the attaching  sreditor ean be 
081168 upon to do anything more than 


follow that form. 


Ав regards the саве referred to, the desision 
of the Privy Counoil in Mahomed Kala Meu 
v. Harperink (1), that was в quite different 
eate, In that ease the proclamation was 
read ouf in English for people who did 
not understand English and there were 
mistakes alto by the Ministerial Officer. 
There was nothing of that sort here. 
There was no doubt the loss which must 
fall on one or other of twoinnceent people, 
but on the prineiple cf caveat emptor, I 
think it should fall upon the purohaser, 
He had notice of these doouments and sould 
have perused them if hechose, That dis- 
poses of the question of law which arises 
in the ease. 

: * * * ж 

For these reasons, I think the appeal 
must be allowed and the suit dismissed 
with aosta throughout. 

SEsHaaIRI ÁiYan, J.—I agree and have 
nothing to add, 

М. 0, Р. 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDICIAL 
- COMMISSIONER’ S OcUAT, 
November 12, 1920, 

Present :— Lord Dunedin, Lord Phillimore, 
Mr. Ameer Ali and Sir Lawrence 
Jenkins. 

Roja ANAND RAO— APPELLANT 
versus 
RAMDAS DADURAM AND OTHERS— 
Responders, 
Civil Procedure Code (Act V of 1908), s. 92, O, ХХИ, 
т. 9— Sanction to institute suit given—Suit, if confined fo 


relief claimed in application— Death of original plaint- 
if Buit, whether abates, 


. Where sanction is accorded to the institution of 
a suit under section 92 of the Civil Procedure 
Code, 1908, that means any suit which may be 
raised under that section, and is not confined merely 
to one of the species of suits that could be raised 
upon ni application asking for sanction, [p. 738, 
eol 2 
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A suit under section 92 of the Civil Procedure 
Code, 1908, not being one which-is prosecuted by 
individuals for their own interests, but as re- 
presentatives of the general public, does not abate on 
the death of one of the original plaintiffs. [р, 748, col, 
2. 

Appeal from в judgment of the Court of 
the Nagpur Judisial Commissioner, delivered 
on the 29th April 1916, declaring the propery 
in suit to bea publie trust and settling a 
scheme for its management during appellant's 
«minority. 

Messrs. De Grugther, K. O., Dr. Н, S, бойт 
and Mr, Dube, for ¢he Appellant, 


JUDGMENT. 

Log» Duxepin.—In this ease there was а 
Sansthan known as the Sansthan of Shree 
Balaji at Peth Deolgaon in a Taluk of the 
Buldana District, The Rajahs of the family, 
who are at present represented by the appel- 
lant, Rajah Baji Rao, were the hereditary 
keepers of this shrine. Oertain mismanage- 
ment had taken plaee in the lifetime of the 
father of the present Rajah, and a suit was 
then instituted by certain of the worshippers 
at the temple, their application being for the 
appointment of new trustees, and the removal 
of the Rajah as trustee. In order to pro- 
seoute gneh a suit, a sanotion is neoessary, 
and the sanction was given by the Deputy 
Commissioner, in his oapaoity of Advoonte- 
General, on the 18th January 1904, That 
sanetion was in these terms: ‘As the appli. 
oants have filed an affidavit to show that they 
pay kangi and, therefore, they have an interest 
in'the temple; as for the purposes of this 
applieation, applisants do not insist on the 
removal of the trustee, I grant them permis- 
sion to institute a suit under seetion 539." 
A süit was then instituted in the Oourt of 
the Distriet Judge by two of the applisants, 
In that suit it was set forth that the Sans- 
than wasa publie, sharitable or religious 
trust, and that there had been mismanage- 
ment in the defendant's family, and the prayer 
prayed for a removal, and also that the Court 
wight settle a proper’ ssheme of manage- 
ment,’ Düring the: progress of ` the proaeed- 
ings the old Rajah had died, and, therefore, 

' there was no-more quéstion of removing him, 
The Court, after enquiry before the Distriat 
Judge, held that as a matter of faot the 
Sansthan was a publie, charitable or religious 
trust, and rejected the sontention that it was 
private.property of the Rajah’s family. It 
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also removed the Rajah from the trusteeship, 
and said it would proceed to settle a asheme. 
That judgment was taken by appeal to the 
Court of the Judisial Commissioner, and they 
саше to the sonolusion that the hereditary 
trusteeship was in the Rajah’s family, and 
that, therefore, as the present Rajah had not 
himself been guilty of mismanagement, his 
right to manage the affairs of the shrine on 
his attainment of the age of 21 years was 
sonditionally safeguarded, and as to the other 
points they upheld the judgment. Appeal 
has now been taken to this Board. The first 
point that is pleaded is that the permission 
to institute a suit under sestion 539 does not 
‘square with the applieation, whish was aa 
applieation eonseived merely for the appoint- 
ment of new trustees, hut it really had to be 
conceded, and their Lordships think it quite 
elear that, although the application as framed 
may have been for the appointment of new 
trustees, yet when they same before the 
Deputy Commissioner and explained the 
matter, it was quite within his power to grant 
the sanotion as he has granted it. 


The next point that is put is that when the 
sanetion gays: “I grant them permission to 
institute a suit under section 539," that 
does not mean any suit, whieh may be raised 
under sestion 539, but is confined merely ‘to 
one of the spesies of suits that sould be so 
raised, namely, the appointment of new 
trustees, Their Lordships do not think that 
any sush narrow reading вап be put upon the 
Sanstion as given. There was also a point 
that the persons who originally raised the 
suit and got the sanetion having died, the 
suit sould not go on, but there does not seem, 
any forse in that point either, it being а suit 
whieh is not prosesuted by individuals for 
their own interests, but as representatives of 
the general publis. Their Lordships are also 
of opinion that for the purpose of determining 
on а 8sheme, the suit was properly revived 
against the present Rajah, ` 


Then when their Lordships eome to the 
merits of the question, the appellant is un- 
fortunately fasad with the fast that there are 
eonsurrent findinga on what in the oiraum- 
&tanses of this aase ів а question of faet and 
nothing more, namely, whether there was a 
publie trust, or whether it was а private 
matter of the Rajah’s family, 
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For these reasons their Lordships will 
humbly advise His Majeaty that this appeal 
should be dismissed, 


Appsal dismissed. 


Solicitor 
Dalgado : 


for the Appellant—Mr, Е. 


——— 


ALLAHABAD HIGH COURT. 
SgOOND Civit Appzau No, 597 ov 1918, 
January 18, 1921. 

Present :— Mr. Justice Tudball and 
Mr. Justice Rafique. 

Sri Thakur RADHA МАРНО АЈ: 
THROUGH RAM DASS —PraINIIFF— 
ÁFPELLANT 
versus 
RAM SEWAK AND ANOTHER—DEFENDINTS— 
RESPONDENTS., 

U. P, Land Revenue Act (IIEof 1931), вз. 56, 86, 
applicability of, to permanently settled district of 
which no Settlement Records ewist—Gaon kharch, 


if part and parcel of rent—Recovery of gaon kharch 
in Revenue Courts, suit for, if maintainable. 


Sections 56 and 86 of the U. P. Land Revenue 


Act do nob apply to permanently settled villages 
for which no Record of Rights or Settlement Records 
have ever been prepared. 


“Gaon kharch,” although recorded iu the patwari's 
papers against each field along with rent and paid 
by the residents of a village for over forty years, 
is not parbaud parcel of the contract of rent and 
as such is not. recoverable as rent in the Revenue 
Court. 

Second appeal from a desree of the 
District Judge, Allahabad, dated the 9th 
February 1918, 

Mr. Badri Narain, for the Appellant, 

Mr, Nawal Kishore, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a snit for rent and the dispute before us 
relates to what is known in the case as 
“Gaon Kharaeh." The parties to this appeal 
are the Zemindar and certain agricultural 
tenants. The plaintiff, who is the appellant 
before us, brought a suit in the Revenue 
Court seeking to recover arrears of rant from 
the defendants on assount of their holdings 
of oultivatory land. In his statement of 
assount the plaintiff put down the rent of 
the land at a eertain figure and added to 
that amount another. figure under the head 
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of village expenses, whieh ig sometimes 
ealoulated at the rate of three pies and some. 
times at the rate of four pies a rupes on 
the rental of the land. There was also a 
slaim for asreage оваз, with whieh we are 
not eonserned in this appeal. The Court of 
first instanoe gave the plaintiff a desree for 
rent and also for the Gion Kharash. On 
appeal, the Jearned Distriot Jadge has held 
that it has not baen established before him 
that tbe Gaon Kharash is in faat part af 
the sontraet of rent. Ha found that the 
Gaon Kharach was a sess’ It was, therefore, 
not reeoverable in the Revenue Court. In 
addition to this he also held that sestions 
56 and 83 of the Land Revenue Act applied 
and as there had been по гевогӣ made by any 
Settlement Offiser, therefore, the sess was not 
resoverable, The villages in question lie 
in Pargana Saktishgarh in the Distriat of 
Mizəpur and are under Permanent Settle- 
ment. It is an admitted faot that no Settle. 
ment Reoord has been drawn up by any Ssttle- 
ment Offiozr, nor has any Resord Ofiser ever 
baen deputed by Government to draw up the 
Resord of Rights. Ths result is that sections 
56 and 85 of the Land Ravenna Ast do 
not operate or apply tothe present village. 
It is urged before us that the evidense on 
the record clearly establishes the fast that 
the tenants of this village have for tha last 
forty-five or fifty years been regularly paying 
this Gaon Kharach and that this fact olearly 
establishes that it was part of the eontraet 
of rent that they should pay this item. 
Attention has been oalled to the entry of 
rent in the patwart’s record. As against 
eaoh field of the tenants arent is entered 
and under the total of these rents there ia 
entered а figure for ‘Gaon Kharach'. The 
record, in our opinion, does not establish the 
faot that the Gaon Kharash was part and 
parsel of the contrast of rent, It may be a 
eustomary due whieh residents of the village 
have been paying, but as far as we can judge, 
it is not part and pareel of the eontrast of 
rent and as such is not resoverable in tha 
Revenue Court. We express no opinion ag 
to whether or not it is resoverable in a 
Civil Court, but eertainly it is no part and 
parsel of the oontraet of rent, and is not 
resoverable as rent in the Revenue Court. 
In this view, the appeal must fail and wa 
dismiss it with eosts, 
Appeal dismissed, 
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AHMADI-UL+RISSA V, NASIB-.UL-NISSA, 
LAHORE HIGH COURT, 
First Отуп, Apreat No, 2295 ок 1916, 
February 10, 1920. 
Present:— Mr. Justise Seott-Smith and 
Mr. Justice Wilberforae. А 
Musammat AHMADI UL-NISSA— 
PLAINTIFF— APPELLANT 
versus 
Musammat N ASIB. UL-NISSA— DEFENDANT 
— RESPONDENT, 


Custom—Succession among Salar Sayads of Rohtak 
District—Rights of sons and daughters—Right of re- 
presentation— Daughter,® if excludes father's brother 
or sister, 


In matters of inheritance the Sayads of Khar- 
khanda in the Rohtak District do not follow strict 
Muhammadan Law but are governed by custom 
prevailing in the family, under which when there is 
no son, the daughter succeeds by the right of repre- 
sentation just as if she were a воп, and takes the 
share pes her father could have taken, [р. 741, 
col. 2. 


First appeal from a decree of the Senior 
Subordinate Judge, Rohtak, dated the 8th 
May 1916, 

Mr. Devt Dayal, for the Appellant. 

Bakhshi Tek Ohand, for the Respondent, 

JUDGMENT.—This is an appeal from 
the deoree of the Senior Subordinate Judge 
of Rohtak dismissing the suit of Musammat 
Ahmadi ul-Nissa, plaintiff, for possession of 
sertain property left by Musammat Mumtaz 
Begum deceased, the property being at рге. 
sent in the possession of Alusammat Nasib. 
ul-Nissa, defendant. The pedigree table of 
the parties will be found ‘in the judgment 
of the lower Court at page 48 of the printed 
‘phper-book, It  will./be seen that Mir 
Abadullah was the sommon ancestor of the 
parties; Musommat Mumtaz Begum was the 
daughter of a grandson of. his, whereas the 
plaintiff is the great-granddanghter of 
Inayat Ali, son of Mir .Abadullah, and 
Musammat А тайт. п]. Nissa isthe great-grand« 
daughter of Hidayat Ali, another son of the 
same man. The parties tp the osse are, 
therefore, related in the same degree to 
Musammat Mumtaz Begum whose property is 
in dispute. The plaintiff had a brother 
Aimsyat Ali, and another brother Mansab 
Ali, both of whom have died, Himayat Ali 
being represented by his three daughters 
shown in the pedigree-table and Mansab Ali 
hy his widow Musammat Mustajawar. The 
lower Court has held that the parties do not 
follow the strict Mahammasdan Law bata 
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special eustom and that the plaintiff eannot 
rueceed in the presenee of her  brother's 
daughters, 16 nds that in this family if 
a man dies leaving sons and daughters, the 
cons inherit to the exelusion of daugbters and 
that daughters sueseed to the share of their 
deceased father by the right of representation. 
In support of the exiatenae of the right of 
representation the Court relied upon Kadir 
Ali v. Stkandar Ali (1) and Mir Mumtaz Alt 
v. Jawad Alt (9). These rulinge, however, 
only deal with the right of a ron to susceed 
to the ebare which his father would have 
sueceeded to had he been alive and do 
not touch ihe question of the right of eucece- 
sion cf daughters. Now, it. is quite elear 
from ihe evidence on bcth sides that the 
parties do not follow thg strict Muhammadan 
Law in questions cf succession, In the 
cases reported as Nustb-ul-nisa v. Mansur 
ДИ (3) and Jawad Ali v, Emna Bibi (4), the 
parties belonged to the same family as the 
parties to the present suit. In fact, the 
property in suit in the first of there two oases 
was the same as is now in dispute, the de- 
fendant being the same as here, though the 
plaintiffs were different. In both those 
eaces it was found that in the matter of 
succession the parties were not governed by 
ntriot Muhammadan Law. The plaintiffs 
own witnesses say that they follow custom, 
Thus P, W, No. 1 Musharraf Ali says (page 
18, lire 1, 23 of the paper- book): “we follow 
custom, We do not follow the Muhammadan 
Law.in matters of inheritanee.” P. W. 
Ко, 2 Intizar Ali says (page 21, line 1, 84 
of the printed paper-book). “There are four 
sects of Sayads, The parties are Solar 
Sayads. [ama иб Sayad. All these tribes 
follow the same custom in matters of inherit- 
anse, te, they follow custom, If а person 
has a son and a daughter, his heritage 
devolves upon his son only and not on his 
daughter This latter fast shows that the 
parties do not follow striat Muhammadan 
Law, for if they did, daughters would 
inherit as well as gons, esah daughter taking 
half tbe share of eaoh son. P. W. No. 3, 
Sakhawat Ali (page 24, line!) says: “In 
matters of inheritance we do not follow 
Muhammadan Law but we follow austom,” 


(1) 601. В. 1575, 
(2) 82 P. В, 1887. 
(8) 4 Ind. Cas. 005; 120 P. W, R. 1909. 
(4) 4 Ind, Cas. 967; 121 P. W. Б. 1909, 
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Tt is admitted that ip this family if a man 
dies leaving no son but a daughter, she 
inherits to the exelusion of brothers. It is 
also admitted that the sons of a predeceased 
Bon succeed. In both these respesta also 
the usage of this family is different from the 
rule of striot Mahammadan Law, for the latter 
does not allow the right of representation, nor 
do daughters exelude brothers, 

In Kir Mumtaz Ali v. Jawad Ali (2) the 
parties belonged to the same family as the 
parties to the present ease and it was held 
that they were bound by the u«val oustom 
among agrisulturists, whereby sons eusseed 
even though their parents may have 
predeseased them, lt ів, therefore, 
quite olear that in questions of inheritance 
the members of this family do not follow tha 
striot Muhammadan Law. It is also olear 
that whenever a man dies leaving a son and 
& daughter, the son excludes the daughter. 
It is further olear that where a son dies 
before his father, his son's son sueseeds авоогӣ- 
ing to the right of representation, 

In Nasib ul nisa v. Mansur АК (3) it 
was found that when a female suseceds in 
the absense of brothers, she is exactly in the 
same position as if she had been а son of her 
father. 

Turning to the " pedigrea-table at page 
48 it will be seen that Mardan Ali, the 
brother of Musammat Mumtaz Begum’s 
father, bad a daughter Musammat Fahiman. 
When Mardan Ali died be waa sneseeded 
by his daughter Fahiman, and when she died 
she was susceeded by Musammat Mumtaz 
Begum just aa if Musammot Mumtaz Begum 
had been the son of Wazir Ali, Another 
important instance is deposed to by P. W. 
No. 3, Sakhawat Ali, who at page 25, lins 
20, admits thet the inheritanee of Zabar Beg 
devolved upon Yakub Leg, Musammat 
Masuma Begum, Sikandar Beg and Amir 
Beg in eqnal shares, The importanee of 
this ease is that Musammat Masuma Begum 
tock the share which her father Bahawal 
Beg would have taken had he been alive. In 
other words, she sueseeded according to the 
right of representation and just as if she had 
been a son and not a danghter of Bahawal 
Beg. Ansther instance is referred to— Nasib. 
ul nisa v. Mensur Ali (8), at page 40), 
last paragraph, where it is pointed out that 
Rabmat Ali, son of Hidayst Ali, oud his 
widow Miro died withont issue and their 
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nephew’s daughter suaseeded toa share in their 
estate just as if she bad been a son, We, 
therefore, consider it established that by 
custom prevailing in this family daughters 
susceed to the share of their predeseased 
father, č. e, to the share to whioh their 
father would have sueaseded had he been 
Applying these principles to the 
present ease we find that had Himayat Ali 
been alive on the death of Musammat 
Mumtaz Begum, he would have sueseeded to 
her property to the exolution of his sister, 
the present plaintiff. He has, however, left 
three daughters and assording to the custom 
prevailing in this family they represent him 
just as if they had been his sons and will 
take the share whioh he would have taken 
had he been alive. The lower Ooart has, 
therefore, rightly held that the plaintiff is 
not entitled to susseed to the property in 
dispute in the presense of the daughter of 
her deseased brother. ` 

Though the plaintiff in the lower Court 
claimed the whole of Mwsammai Mumtaz 
Begum's property, she basin appeal elaimed 
only half, urging that she has equal rights with 
Musammat  Nasib-ul-Nissa, the defendant. 
Tt was argued by Mr. Devi Dayal that if she 
sould not prove any spesial eustom under 
which she sonld inherit, she was entitled 
to fall bask upon Muhammadan Law and say 
that she was as good an heir as Musammat 
Nasib.ul.Nissa and was, therefore, entitled to 
half the property. We have heard argu: 
ments on this point but we do not propose to 
decide it, becanse it is unnecessary in view of 
our finding that the plaintiff aannot sueseed 
in the presence of her brother's daughters. 
If we did decide it,the question would not 
be res judicuta in any subsequent litigation 
whish might ensue. 

We accordingly dismiss the appeal with 
costa, 


e. Appeal dismissed, 
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MADRAS HIGH COURT. : 
Rererrep Oase No, 18 or 1920. 
Mareh 15, 1921, 

Present: —Mr, Justieo Oldfield and 
Mr. Justice Ramesam. 
TARABCHAND--PzrHIONER— PLAINTIEF 
vereus 
Тнк MADRAS лхо SOUTHERN 
MAHRATTA RAILWAY COMPANY— 


Resronpent— DEFENDANT. 
Limitation Act (IX of 1908), Sch. I, Arts. 81, 62—Suit 
to recover surplus proceeds of sale held by Railway. 


A suit against a Railway Company to recover 
the surplus proceeds of agale held by it under 
section 58 of the Railways Act is not governed by 
Article 31 but by Article 62 of Schedule I to the Limi- 
tation Act, the’ proceeds held by it being received 
for the plaintiff's use. [p. 748, col. 1 ] 

Madras and Southern Maharatia Railway Company 
Limited v, Haridoss Banmali Doss, 49 Ind Сав, 69; 41 
M. 871 at p 877; 85 M. L. J. 26; 24 M. L, T. 28; 8 L. 
W, 340, distinguished. Р 

Case stated under sestion 61 of the Presi- 
deney Small Cause Courts Ast by the 
Presideney Small Cause Oourt in Suit 
No. 3721 of 1920 (Е. B. No. 118 of 1920.) 

Mr. P. Vencataramana Row, for the Plaintiff 
(Petitioner). 


Mr. R. N. Aiyangar (with him Mosers. 
Brightwell and Moresby), for tha Defendant 
(Respondent). 

JUDGMENT.—The plaintiff in this refer. 
enoe is the consignor of goods by the Madras 
Railway Company to a sonsignes at Bangalore, 
The goods were not delivered and there seems 
to have been а certain amount of sorrespond- 
ense and enquiry after them by plaint- 
if. Bat 16 eame 1o nothing apparently, 
beeause it is sommon ground that the 
goods had not on them his sorreot address 
and that he stated the station, at whieh he 
booked them, insorreetly, It has further 
been found that in the end the goode, whioh 
were in the Railway Company's possession, 


were sold in the exereise of their right under . 


aestion 56 of the Indian Reflways Aet, The 
plaintiff is now suing to resover the surplus 
proseeds of that sale whioh, in the words of 
the section, the Railway Oompany is bound 
to refund to the person who sent it. 

We are asked to deside what is the Artiole 
of Schedule I of the Limitation Aot applicable 
to this anit. The plaintiff contends, and two 
learned Judges of the Small Cause Court 
have held, that the Artiole i» No. 62; “ For 
money payable by the defendant to the 


plaintiff for money reseived by the defend. 
ants for the plaintiff's use," On the other 
hand, as one learned Judge has held, the 
Railway Company eontends for the applica. 
tion either of Artisle 30 or Article 31, the two 
Artisles dealing with suits against а oarrier. 
Artiole 30 may at опве be dismissed from 
eonsideration, besause there is no question in 
the present aase of loss or injury to goods, 
We, therefore, have to deside between Arti- 
eles 31 and 62, 

It is not disputed that Article 62 wonld 
apply in terms to the sale proseeds, The 
argument of Mr, R. М, Aiyangar on behalf 
of the Company is, however, that plaintiff, 
having a right of suit for sompensation for 
non delivery of the goods, must be supposed 
so be now suing to enforae that right and that 
Article 81 is applicable Mr, Aiyangar bas 
relied strongly on the faot that seation 56 of 
the Indian Railways Act is eontained in Chap. 
ter VI thereof dealing with the ‘ Working of 
Railways, whereas the responsibility of 
Railway Companies is dealt with in Chapter 
VII, and he has referred to the statement of 
His Lordship the Chief Justice in Madras and 
Southern Maharatia Railway Oompany Limited 
v, Haridoss Banmali Doss (1) thet Chapter 
VIL must be taken, and was intended to sover 
the whole liability of the Railway Oompany 
including, among other things, the responsi. 
bility of the Railway Company for mis. 
delivery by whatever reason oaused. It ig 
suffisient to observe that sestion 56 (2) and 
the prosedure authorised therein were not in 
question in that ease and there із no reason 
for assuming that 16 was present to the 
mind of his Lordship or that, if it had been 
brought to his notise, he would have used the 
same expressions, 

As we read sestion 56, it authorises the 
Railway Company to adopt a oertain pro- 
sedure and to hold a sale and gives a dires. 
tion as to the disposal of the proseeds thereof, 
We cannot hold that that direstion is merely 
moral or administrative. There is no reason 
why it should not sonfer а rightto the sur. 
plus proseeds on the person referred to in the 
sestion as entitled to them, That person would 
bein the present вазе the plaintif There 
is further no reason why that right should 
not be enforsed by a snit. Sush a suit could 
not be brought until after the sale, that ie, in | 

(1) 49 Ind, Gas. 69; 41 M. 871 at p. 877; 85 M. L, 
J. 85 24 M, L. Т, 23; 8 L, W. 840. 
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the words of the third solumn of the sshedule, 
until after the date when the money was 


received for the plaintiff's use. The 
argument for the  applieation of Arti- 
ele 31 вап be supported only on 


the assumption that what the plaintiff is suing 
for ів not merely thesurplus sale-proeeeds, but 
sompensation for the non delivery of goods, 
and that is not bow the plaintiff has desoribed 
his elaim. This distinetion is material, For 
sompensation for the non-delivery of the 
goods might very well ba, and in faet very 
frequently would be, mush more than 
the surplus sale.proseeds, Тһе two classes cf 
suits are entirely distinet, and beoause the 
suit to whioh Artiele 31 would apply might 
have been available for the plaintiff, that is 
no reason why we shoüld refuse to regard his 
suit as one for the money referred to in 
gestion 56 (2), to whieh Artiele 62 would 
apply. 

We hold that the suit is in time and 
answer the reference nesordingly. 

The costs of this referense will be provided 
for in the deoree, 

М, 0. P. 


Reference answered, 





OALOUTTA HIGH COURT. 
Å PPEAL FROM APPELLATE ОЕОВЕЕ No, 487 
or 1919, 
July 21,1999. 

Present; —Mr, Justise Walmsley and 
Mr. Justice Greaves. 
BRINDABUN BEHARI ROY— 
Devenpaat No. 4— APPELLANT 

versus ' 
BHUPALI BHUSAN ADHIKARI— 
PLAINTIFF AND QTHERS— Pro forma 
DEFENDANTS — RESPONDENTS, 


Bengal Tenancy Act (VIII of 1886), s, 174—Suit 
to set aside order made under s, 174, 


A suit does not lie to set aside an order assed 
wei 174 of the Bengal Tenancy Act, Гр, 744, 
сої, 1. 


Kabilaso Koer v. Raghu Nath Saran Singh, 18 C. 
481; 9 Ind, Deo. (N. в,) 321, followed, 


Appeal against a deeree of the First 
Subordinate Judge, Burdwan, dated the 
12th of Desember 1918, reversing that of 
a Munsif at Kalna, dated the 215% of 
February 1918, 

Mr. Samatul Ohandra Dutta (with him Mr. 
Durga Oharan Mitter),for Appellant.— Defend. 
ant No. 3 is the appellant, . The appeal arises 


‘ont of a 


suit for а deelaration that the 
order passed on 6th September 1916 in 
Rent Exeontion Oase No. 954 of 1916 ia 
null and void: and also for sonfirmation 
of sala whieh was set aside by thatorder 
under seotion 174 of the Bengal Tenanoy 
Aot, Tho first Conrt dismissed the suit, 
holding that the money was deposited 
under the authority of the defendant No. 2 
and that the suit was not maintainable. 
On appeal һе judgment was reversed and 
the suit was deoreed. The facts aro briefly 
these. ` Plaintiff is the purehaser of a hold- 
ing sold by defendant No. 5, the landlord, 
in exesutidn of a rent-decres against the 
recorded tenants, who are defendants Nos. 2 
and 3. Defendant No. 1 aeqnired коше 
interest in the holding by a private pur- 
chase. As he was not resognised by the 
landlord, he was not made a party in the 
Rent Exeeution Oase No. 252 of 1916, He, 
however, fabricated & Vakalatnama in the 
name of defendant No. 2 and made the 
deposit in his name. The sale was set 
aside on the 6th Saptember 1918. The 
plaintiff same to know of the fabrication 
on lith September 19.6. Hs took out 
the money but he is ready to deposit it: 
baek. On these allegations the plaintiff 
prayed for the setting aside of the sale 
on the ground of fraud. Defendant No. 3, 
on eoming to know that the holding was 
pub up to sale, sent the deeretal amount 
to the dearee holder's Pleader in the former 
exesution ease and also the sompensaticn 
money to be deposited in Court, but as tl e 
sole was set aside it was not acsepted. 
The plaintiff came to know cf the fraud, 
if there was any, on the llth Jone 1916. 
But his Pleader took away the deposit 
on 12th September 1916, So the knowledge 
of the agent amonnta to be the knowledge of 
the principal and as saeh he cannot challenge 
the prooeedings. The plaintiff having with- 
drawn the money, no suit lies for sonfirma- 
tion of the sale and the revival of the 
execution proseedings. Under Order ХХІ, 
rules 92, 98, Civil Procedure Code, such suita 
are barred. Seations 143 and 174 of the 
Bengal Тепапву Aot make the rules ap. 
plieable to sales under that Ast. 

Refers to Kabilaso Кот v. Raghu Neth 
Saran Singh (1). 


(1) 18 0, 481; 9 Ind, Deo, (м, s.) 321, 
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- A eonirary view, however, was taken іп’ 


Golab Ohaud Ray ч, Feda Hussain (2). 

(At this stage the Court ealled upon the 
Respondent to reply). 
- Me. Jyotiprosad Sarbadicary, for the Res- 
pondents.—I submit seotion 174 is по 
barto the present euit, The ohange in- 
troduced by the amended Bangal Tenancy 
Ast of 1UC7 do not affest my oase, 

í "^ JUDGMENT, 


2 WaLMsLEY, J,—The objest of this suit 
‘wás to gat aside an order passed under 
sésbion 1754 (2) of the Bengal Tenansy 


Ast- annulliog a sale whieh had been held 
in exesution of a rent-desree. The plaint- 
iff is the auction: purchaser, Dafandant No. 8, 
the present appellant, and his brother were 
the jodgment-debtors, After the sale was 
held, a deposit was made under section 174 
and the plaintiff withdrew the money 
whish he had paid at the sale. A year 
later he brought the present suit to have 
the order oancelling the rale set aside. 
The question whether such a suit is main- 
tainable was sonsidered by a Bench of thia 
Court in the oase of Коб то Kore v. Raghu 
Nat? Saran Singh (1). The learned Subordi- 
:Judge says that that roling is no longer 
good law besause of the modifieation of 
section 170 of the Bengal Tenaney Aot. 
І am quite unable to see what bearing 
the change in sestion 170 introduced by 
the Aet of 1507 has on the judgment in 
the ease I have mentioned; and the learned 
Vakil for the respondent has failed to 
make slear the meaning of what the 
Subordinate Judga says. In my opinion it 
is settled by the oase I have quoted that 
a suit does not lie to set aside an order 
passed under sestion 174 of the Bengal 
Tenancy Aot, 

I, therefore, think that this appeal must 
be allowed with oosts, the judgment and 
deeree of the lower Appellate Oourt set 
aside and the deeree of" the first Оопгі 
restored, and the suit dismissed, Defend- 
ant No, 3, Brindaban Behari Roy, will resover 
eosts in this Court and in the lower Ap- 
pellate Court from the plaintiffs. 

Greaves, J.—I agree, 

Appeal allowed, 


(2) 44 Ind. Oas. 582; 8 P, L, W. 264, 8 P.L. J. 
. 122. 
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ALLAHABAD HIGH COURT. 
Fieger Ози APPEAL, No. 222 or 1918. 
January 18, 1921. 
Present:—Mr, Јовііве Ryves and 
Mr, Justice Gokul Prasad. 
MOHAMMAD ВАХ AND OTHERI—P£LAINTIEFÀ 
~- APPRLLANTS 

versus . 
Musammat РІАВІ alias NAS(BAN 


AND OTBERS— Dr FE * DARTS - -Rg8PON DENTS, 

Civil Procedure Code (Act V of 1908), s. 92— 
Trust property appropriated to private use by heirs of 
trustee— Heirs not trustees—Trespassers—Suit under 
в, 92, whether maintainablo—Remedy --Hjectment, 


Where the heirs of a trustee are charged with 
having appropriated the trust property to their 
private use gs proprietors, but there is no allegation 
that they were either appointed, or evér took upon 
themselves the duties of trustees, the charge of $ 
breach of the trust (in a suit brought against them 
under section 92 of the Civil Procedure Code) ig 
unsustainable, inasumch they are trespassers, pure 
and simple, and as such can be proceeded against 
by an ordinary suit for ojectment, Lp. 145, cols. 1 & 2.] 


First appeal from a deeree of the Distriot 
Judge, Bareilly, dated the lst of Mareh 
1918, 

Mr. P. №, Banerji, for the Appellants, 

Mr. S. Р, Ghosh, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-appellanta 
under the provisions of weation 92 of the 
Code of Civil Prosedure. The plaintiffs’. 
allegations were that there was an old tak:a 
situated іп the sity of Bareilly near the Civil 
Hospital, that the ansestors of tha plaintiffs 
were buried in it, that amongst others one 
Rasnl Shah and after him Ramzan Shab, his 
gon, were the éakradars and managers of the 
cemetery on behalf of the Muhammadane; 
that after the death of Ramzan Shah, the 
last ¢takiadar, his widow, sister and daughters 
along with the other defandants commensed 
appropriating the property to their private 
use ав proprietors, bnilt houses for reeidence, 
misappropriated building ^ materinla of a 
dilapidated mosque and did certain other 
aots of deseoration which caused mental. pain 
to the plaintiffs, and that the defendants also 
made some transfers inter se of the various 
parts of the takia aforesaid. The plaintiffs 
further allege that they, having taken the 
nesessary permission of the Legal Rememb-. 
ranaer, as required ander sestion 92 of the 
Code of Civil Prosedure, bring the ргазэпі 
suit for the following reéliefs;—(1) The 
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defendants may Бе removed from the super 
vision of the takta and the graves, (2) в new 
mutawalli may be appointed, (3) the land of 
the takia may be made over to the mutawallt, 
and the usual prayer for any other relief to 
whioh they might be entitled, The defense 
pleaded was that sestion 92 of the Code of 
Civil Prosedure did not apply to this suit and 
that the property was not wagf property, but 
belonged to Ramzan Shah and Rasul Shah as 
private individuals and had now beoome the 
property of defendants Nos. land 2, The suit 
was instituted in the Court of the Distrist Judge 
of Bareilly, who came to the eonelusion that 
the defendants! allegation that the property 
was their private property and not wagf 
property was insorrest, and that the property 
was really endowed" property and a grave- 
yard. So far he waa with the plaintiffs, but 
he dismissed the snit on the ground that in 
his opinion there was no express or sonstrue- 
tive trusiand, therefore, the suit did not lie, 
It is very diffienltto follow the reasoning of 
the learned Judge on. this latter point and 
indeed the learned Vakil for the reapondenta 
has not tried to support it on that ground, 
When he onee found that the property in 
dispute was а semetery or graveyard, then it 
naturally beeame trust property, and having 
regard to the evidence on the resord, there 
is no doubt that it was a publie truet, 
besause we find that the ansestors of all the 
parties to the suit were buried in this takta 
and there is evidenee that other Muham. 
madans also used to bury their dead in it 
until the Municipality of Bareilly prevented 
the burial of  sorpses in this graveyard. 
So that if the ease had stopped here, we 
should have had no diffieulty in directing 
further enquiry into the matter by the 
Distriet Judge, but it has been argued on 
behalf of the respondenta that the plaintiffs 
nowhere alleged that the defendants hod 
been or are trustees of this property. -Their 
allsgation in paragraph 2 of the plaint 
clearly shows that sinse the death of the 
last żakiadar or trustee Ramzan Shah, the 
defendants, some of whom are his heirs, have 
been misappropriating the property, There 
is no allegation whatever that of the defend. 
ants those who are the heirs of Ramzan Shah 
were either appointed as, or ever took upon 
themselves the duties of, trustees and, there- 
fore, they sould not be sharged with eom» 
mitting a breaeh of the trust. They are 
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trespassers, pure and simple, having regard to 
the way in whioh they have dealt with the 
property, and we think the proper sourse for 
ihe plaintiffa to proseed against them should 
have been by &n ordinary suit in the Civil 
Üourt for ejeotment. In вавогдапое, there- 
fore, with the prineiple laid down iu the 
олвө of Muhammad Abdullah Khan v. Kallu 
(1), we direct that the plaint be returned to 
the plaintiffa-appellants for presentation to 
the proper Court, Thedeeree of the first 
Court dismissing the plaintiffs’ suit was not 
warranted by law and is hereby set aside, 
Coming to the question of eosts, we think 
that in this ease the parties should bear 
their own eostas in all Courts and we so direst, 
L.t the resord be sent down at onse to the 
Conrt below for eomplianee with the order 
for the return of the plaint to the plaintiffa 
for presentation to the proper Court. 
Appeal dismissed; 
Plaint returned, 


ist) 21 A. 187; A. W., N. (1899) 18; 9 Ind, Dec. (х, s.) 





MADRAS HIGH COURT. 
Овтатмат, Srpe Appzat No. 59 or 1920, 
December 10, 1920. 
Present:—Sir John Wallis, Kr., Chief Juat‘ce, 
and Mr. Justice Ramssem. 

P. GURUVAJAMMAH—~Derenpint— 
APPELLANT 
versus 
О, RUNGASWAMY MUDALIAR 
AND OTHRRS—P LAISTIFFS — RESPONDENTS, 

Trust-—TI'rustee --Devolution of trust—--Absolute estate 
—Descent, rule of—"'Santhathi,” meaning of, 


Where provision is made for the devolution of 
a trast, the idea that the intention of the donor 
was to oreate an absolute estate would not be 
precluded, because there may be an absolute estate 
in a trugteeship and the fact that trust property ів in- 
alienable would not make the estate in the trustee- 
ship the less an absolute eatate, and would not 
affect the descent of the trust property to the heirg 


of cum according to the ordinary law. [р, 747, 
eol, 1. 
The word "Santhathi" is wider than "Puthra 


pouthra" or from son to grandson, [p. 747, col. 1.] 
Appial from a judgment and desree 


of Mr, [Justiee Phillips, passed in the 
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exersise of the Ordinary Original Civil Juris- 
dietion of this Court in Civil Suit No. 839 of 
1919, ' . 

Mr. 0. V. Ananthakrishna lyer, for the 
Appellant. 

Mr. T. В. Vencatarama Sastri, for the Re- 
spondente, 


í JUDGMENT. 

RAMESAM, J.— This is an appeal from the 
desision of Phillips, J. The only pointin the 
ease is whether the defendant is entitled 
to the trusteeship in oertain properties 
endowed for the use of two temples in 
George Town, and its desision depends on 
the eoostruetion of the Will by whieh they 
were endowed, The properties are dessribed 
in paragraph 3 of the Will, Partioulars 
of other properties are given in paragraphs 
4, 5 and 6. The 'testator's debts are men 
tioned in paragraph 7. Tbe net value of 
his assets is stated in paragraph 8, After 
providing for his funeral expenses, he says 
in paragraph 9: “All the remaining proper- 
tier, after deducting the debts mentioned 
‘in the 7th paragraph from the properties 
mentioned in the 3rd, 4th, 5th and 6th para- 
graphs, shall be enjoyed by the respeetive 
persons in the modes whieh are mentioned 
hereafter.’ In paragraph 10, he provides 
that the exeautors shall attend to his 
estate until his minor grandson, Venkata- 
rangam, attains age, when they are ‘о 
deliver up to him the above mentioned pro- 

porties,” It is elear that the “above-men- 
tioned properties” referred to here inelude 
the properties in question, In paragraph 
11, he then provides that these properties 
Bre to be held in trust for the benefit 
of the temples, and details are given as to 
how mueh of the insome was to be spent 
for eaeh temple and in what manner, Then 
follow these sentences: “Hither the exesn- 
tors mentioned in the 10th paragraph or 
persons obtaining their orders or P. Ven- 
katarangam Chetty, or his 'Santhathi' 
shall oonduat matters as mentioned above. 
In cage Venkatarangam's “Paramparai’ may 
fail or in ease delay may be made in 
eondusting the expenses as mentioned above 
on the respeotive occasione, the authorities 
of the aforesaid Varadaraja Perumal Temple 
shall take eharge of the aforesaid B:zaar and 
land and eonduet matters es mentioned 
above,” 
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I think that the effest of paragraphs 
8, 9 and 10 is to eonfer an absolute estate on 
Ventatarangam in the properties dealt with 
in the Will. The effest of paragraph 11 
is to show that the suit properties are to 
be trust properties and not his private pro: 
perties and that his absolute estate is, so 
far as these are conserned, in the trustee- 
ship. It sannot be held that the absolute 
estate so given was intended to be eut down 
by the two sentences quoted above from 
paragraph 11, Even assuming that the 
‘Santhathi’ in the first sentence was to be 
construed as limited to sse, it is not 
slear. that that sentence is intended to 
desoribo the devolution of the trusteesbip. 
It merely lays down the manner in which 
the trust was to be éonducted and refer- 
ense is made to some of the persons who 
are likely to eondust it. Buf, even were 
it otherwise, I do not think that 'Santhathi' 
should be sonstrued in its narrow sense. 
it ia true that its etymologieal meaning ія 
іввпе of body. Воб 16 is also true that 
when used as a word of limitation to define 
the estate taken by а person, 16 has come 
to aequire the larger gignifiaanae of ‘heirs,’ 
like the sognate phrase ‘Santana Srent Kreme’ 
[Bhoobun Mohini Debia v. Hurrish Ohunder 
Chowdhury (1)), во as to define theestate to be 
an absolute estate | Vide Rajoraseswara Dorai 
(Rajah of Ramnad) v Sundara Pandiaswami 
Thevar (2), affirmed in Raja Rajesvara Dorat 
v, Sundara Pandiyasami Teoar (3).} The 
learned Vakil for the respondents relied 
on the oase in Arumugam Mudali v, 
Ammi Ammol (4). 1 find that ths Tamil 
words used in the original Will of that ease 
were 'Santhathi! Paramparai,’ and the desision 
саопоё be regarded as sorrest law after the 
desision in Hajarajeswara Dorai (Raah of 
Батпай! v. Sundara Pandiaswamt Thevar 
(2). He also eonteuded that the phrase 
used: here is not "Santhathi Paramparai’ but 
only ‘Santhathi’ and, therefore, the teshniaal 
meaning of the former sannot be attributed to 
the latter. 


(1) 40. 28; 8 0. T, В. 889; 51. А. 138; 3 Bar. P. 
О. J, 816,8 Suth. P. C.J. 537; 2 ind. Jur. 430; 1 
Shome L. В. 241; 2 Ind. Deo. (х. в.) 16 (P. C.). 

(2) 27 Ind Cas. 288; 27 М, L. J. 694, 

(8) 49 Ind, Cas. 704; 43 M. 581; 17 A. LJ. 
153; 86 М.І, J. 164 283 C. W.N. 549; 29 C. L. J. 
5651; 25 M. L. Т, 400; 21 Bom. L. В, 885; (1919) M. 
W. N, 511; 10 L, W. 822; 46 I. А. 64 (P. Q.). 

(4) 1 M. Н, О. В. 400, 
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Apart from the fast that the word ‘Par- 
amparai’ is used in the very next sentence, 
it may be pointed out that ‘Paramparai’ 
simply. means ‘series,’ ‘progression’ or ‘one 
after another’ and does not by itself enlarge 
the sonnotation of the term 'Santhathi'. In 
sueh а eontext as this, the term ‘Santhathi’ 
itself involves the idea of в series of 
dessendants one after another, and not all 
the dessendants taken  eolleetively. It is 
more beeauss of its use as в word of 
limitation, taken with the fact that ordinarily 
the heirs of a Hindu are the issue of hia 
body, rather than beeause of the use of 
the word ‘Paramparai’ next to it, that it 
has acquired the larger »ignifisanse, I, there- 
fore, think it is not neaessary to limit the 
desision in Rajarajefwara Dorai (Rajah of 
Ramnad) v. Sundara Pandtaswamz Thevar (2) 
to the phrase ‘Santhathi Paramparai’. It 
may be observed that the word 'Santhathi' 
is wider than ‘Puthra Pouthra, or ‘from 
son to grandson’ [see Sri Raja Rau Venkata 
Kumara Mahipati Surya Hau v, Sri Raja Reo 
Ohellayammi (5) and Yethirajulu Naidu v. 
Mukunthu Naidu (6)) ав pointed out by 
Seshagiri Aiyar, J., in Rajarajeswara Dorai 
(Бајић of Ramnad) v. Sundara Pandiaswami 
Thevar (2). . 

The learned Judge seems to have been 
inflaeneed by the idea that an absolute estate 
sould not have been intended in a sase 
of devolution of trust. But there may be 
an absolute estate in a trusteeship and the 
faot that the trust property is inalienable 
does not make the estate in the trusteeship 
the less an absolute estate. I,- therefore, 
hold that Venkatarangam held an absolute 
estate and the defendant snsseeds to him 


as heir. In the result, the appeal is allowed 
and the plaintiffs’ suit is dismissed with 
costs. 


Warn, C. J.—I agree, I think the 
earlier part of the Will shows an inten- 
tion to make an absolute gift of this and 
the other properties in the sshednle, and 
that the subsequent provisions that the parti- 
enlar properties are to be held оп trust 
for the temple and that the  írnateeship 
is to go over in theevent of failure, do not 
affeot the  deaeent of the trust property 


(5) 17 M. 150 at p. 156; 8 Ind. Dec. (x, в.) 108, - 
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to the heirs of 
the ordinary law. 
proposed, 

М, 0, Р, 


the donee аввогдіпд to 
I agree with the order 


Appeal allowed, 


Vin prim 


i PATNA HIGH COURT. 
APPEAL FROM OxidinaL Decree No, 102 
or 1917, 

Maroh 19, .1918. 

Present :—Mr, Justice Atkinson and 
Mr. Justice Das. 
KAPILMAN MISSER-—APPELLANT 
versus 
KOKILMAN MISSER AND oTBXRS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XX, 
r. 12—Mesne profits—Suit for mesne profits finally 
dismissed— Subsequent application for assessment of 
mesne profits — Jurisdiction. 


Where in a suit for partition and possession 
coupled with a claim for mesne profits, the relief 
sought by the plaintiff for partition and posses. 
sion is effectually disposed of and finally determined 
and an application made by the plaintiff for de. 
termination of profits is dismissed for default, the 
Court ceases to have seisin of the case and no 
jurisdiction exists in it to entertain any fresh appli. 
eation with regard to the assessment of mesne 
profits. [p 749, cols. 1 & 4.] 

Upendra Chandra Singh v байм Chand, 15 Ind, 
Сав, 709; 16 О. L. І, 3, followed. 


Appeal against a deoision of the Subordi- 
vate Judge, Sesond Court, Mozaffarpore, 
dated the 10th January 1917. 

Messre, Shorosht Charan Mitra and Amir 
Hasan, for the Appellant. 

Mesers. В B. Verma and Rajendra Prasad, 
for the Respondents. 7 

JUDGMENT,— This first appeal comes 
before us from the desision of the learned 
Subordinate Judge of Muzaffarpur, dated the 
10th January 1917. 

The suit was originally iustituted by the 
plaintiff slaiming’ partition and possession of 
a four-anoas share of the lands spesified 
in the plaint, eoupled with a elaim for mesne 
profits in respest thereof from the date of 
dispossession to the date of the resovery of 
possession of the same. 

The learned Judge granted a preliminary, 
in a sense, but final deeree for partition, and 
dirested that the plaintiff was entitled to 
possession of his share of the lands wo parti. 
tioned; and against that deereg цо appeal 
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hai been preferred tø this Court; aud in во 
far аз the relief sought and granted by that 
deeree qua partition and posssssion, the same 
has been effestually disposed of and finally 
determined. 

By Item No. 5 of the claim and prayer to 
the plaint, the plaintiff sought compensation 
for mesne profits from the date of his dis- 
possession until the .rasovery of possessior of 
the property in suit; and the plaintiff has 
approximately estimated the value thereof at 
the sum of Rs. 500. 

The plaintiff on the 15th of January 1914 
filed a petition under Order XX, rule 12, 
inviting the Court to exersise its jurisdiction 
and to direstan enquiry as to the asser. 
tainment of the mes3ne profits due to the 
plaintiff and to pass а desree in гөзравё 
thereof in favour of the plaintiff; and to this 
patition was added a schedule, showing 
ехав`1у how the mesne profits alaimed by the 
plaintiff were oaslculated; and that they 
amoünted to the sum of Вз, 47,647.2.0, 

Oothe 19th January the matter oame 
Ъзѓоге the learned Sabordisate Jadge, who 
direated notice to issue to the opposite party 
to show eause why a supplementary dearee 
under Order XX, rule 12 of the Civil Pro. 
sadure Code, for the amount claimed by the 
plaintiff by way of mesna profits should not 
be granted ; and the learned Jadge directed 
that the oase should be put up for final 
disposal on the 28th February 1914, The 
learned Subordinate Judge also by this order 
direeted that the nesessary prosess foo be 
paid by the plaintiff within three daye, 

The Court being unable to dispose of this 
applisation on the 28th of February, an 
order was made that the matter should be 
again put up for disposal оп the 7th Mareh 
1914. 

Assordingly on the 7th Mareh when the 
applieation was salled on for hearing, it ар" 
peared that the plaintiff had failed to pay the 
necessary process fee directed to be paid by 
the order of the 19th February; and accord- 
ingly the learned Jadge was pleased to make 
the following order: “Application refused ” 
Now the application that was refased was the 
applisation to assess mesne profits; and this 
disposed of the only remaining part of the 
original suit that was up to that-time uo 
disposed of, 

On the 25th Joly 1914 the plaintiff 01,4 
another petition elaiming an assessment of 
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the mesne profits to which he was entitled, 
exastly similar to the petition whioh he filed 
onthe 15th January 1914 and whiah had 
been dismissed on tbe 7th Marah 1914, The 
ssodnd pstition was exaatly in identiaal terms 
with the previous petition and the olaim for 
mesne profits was exastly tha same. 


The learned Judge disposed of this applisa- 
tion on the 15th of September 1/14, and 
appointed Commissioners to enquire into the 
plaintiff's olain and assess whatever sum they 
thought fit and proper on the evidensa 
addused before them as to the amount of 
mesne profits to whish the plaintiff was 
entitled. The learnel Oommissionera who 
were appointed by the learned Subordinate 
Judgea warded the plaingiff the sum of Вз. 6,000 
as the measure of mesne profite {О whish 
the plaintiff was entitled. - 

The matter eame bofore tha learned Sabordi- 
nate Judge on the LOth January 1917 for final 
disposal on the.Oommissioner’s report; and ob- 
jestion was taken before the learned Sabordi- 
nate Judge, as now before us, to tho following 
effeat that the learned Subordinate Judge had 
no juriadiation to entertain theapplisation pre- 
sented on the 25th of July 1914, inasmueh as 
the previous petition or application for the 
assessment of mesne profits, which was filed 
on the l5th January 1914, had been finally 
disposed of and dismissed by the lower Conrt’ 
order of the 7th Marsh; and that eonsequent- 
ly the disposal of the applisation for maane 
profits on the 7th of Marsh was a disposal 
of all that was loft remaining undisposed of in 
the original suit, and that thus no suit was 
pending in July 1914 in whioh any subsequent 
application sould be made, 


Га is conceded that the order of the 7th 
Maroh was an order preparly made within 
the provisions of Order 1X, rule 2; and that 
the learned Judge was justified in 
dismissing the applieation for assessment of 
mssne profite on the grounds he did; and that 
the only available remedy open to the plaint- 
iff against sush order is that provided: by 
Order ІХ, rale 4, whereuuder the plaintiff 
must eleat to adopt one ofthe two озцгвез, 
either to abidə by the order dismissing tha 
aaplisation Ёол  asaessment of masne 
profits and bring a fresh sait, or apply 
to set asido the order of dismissal, and 
seek to have the  applisation for an 
enquiry and assesament of messe profita 
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restored for hearing. Тһе latter alternative 
eour&e the plaintiff did not purane. 5 

It is unnesessary for us to determine 
whether the plaintiff still hasa vight to 
pursue his remely by independent suit to 
resover the mesne profits whish he olaims for 
the years 1317 to 1321 Е. S, 

The learned Subordinate Judge disallowed 
the objestion preferred before him by the 
defendant-appellant and on the plaintiff's 
second application for assessment of mesne 
profits’ awarded the plaintiff а desree for the 
sum of Rs, 1704-.3.8. The learned Judge 
appears to us to have baen entirely wrong 
in the eonelusion at which he arrived in 
point of law, He summarises his conelusion 
in three lines in the following words:— “in 
the sesond place té was not the suit but the 
"application of the plaint ff for the determination 
of projits that зв dismissed for default: 
and so I do not think there is any bar to а 
fresh applieation of a similar nature.’ With 
great respeot to the learned Judge he oom- 

“pletely misunderstood the legal position ct the 
parties and the relief which had -bsen 
‘slairhed in the original suit, whiah had:been 


in part disposed of, and in respest of whieh- 


only one item remained to be disposed 
of, viz, the assessment of mesne profits; and 
ihe sondition i in whieh the original snit-then 

Was.” . 

“We have been referred to the oase of 
Upendra Chandra Singh v. Sakhi Ohand (1). 
The facts of that case appear tous to be 
identioal with the facts of the present sase, 
It is impossible to distinguish the two oases, 
In the ease reported as Upendra Chandra 
Singh v, Sakht Ohand (1) an order almost 
similar in terms to that in the present ‘oase 
was made, the difference only being that 
in the ease cited the spplieation for mesne 
profits was dismissed on the grourd that the 
plaintiff failed to deposit the nevessary 
Oommissioner's fee incidental to the holding 
of the enquiry as to the assessment of 
mesne profits, The learned Judge who heard 
the oase originally, by reason of the laches 
of the plaintiff in making the necessary 
payment, dirested that the Commissioner 
should return the odmmission, "aud that the 
sase should be dismissed for default on behalf 
of the plaintiff,” 


1) Til Gas, 123; 16 C, L. T. З, 
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Now the learned Judges on appeal who 
desided that case, Mr. Justiee Mookerjce 
and Mr. Justise Oarnduff, reviewed all the 
authorities with the greatest eare and the 
learned Judges were of opinion that there 
was no room for eontroversy on the question 
raised for their deaision, and they held 


‘that onee such an application for assessment 


of .mesne profits was dismiseed all that 
remained of the original suit was gone, 
and must be deemed dismissed, and that 
no fresh or subsequent applieation for 
assessment of meane profits was entertainable, 
The learned Judges say as follows:— “The 
result was that on the 7th January 1910 
the Court recorded an. order to the effect 
that 'the Commissioner be dirested to return 
the commission, and that- the oase be 
dismissed for defanlt ор bebalf of the 
plaintiff.’ Now what wasthe ‘case’ thus 
dismissed? Olearly it was the olaim of the 
plaintiff for recovery cf. mesne profits from 
the defendants; aa that oase was dismissed on 
the 7ih of January 1910, tt was obviously 
not oren to the plaintif to make a fresh 
application on the 13th January 1910 because 
there was no pending вий wherein that 
application oould be deemed to have been 
made," 

The learned Judges din dealt in detail 
with all the decisions touching and aoneern- 
ibg the point arising now for our 
determination; and there seems to be general 
uniformity of opinion that: once an applisa- 
tion such ag that in the present ease was 
présented on the 15th of January 1914 and 
was dismissed on the 7th Marsh 1914 that 
then the Court seased to have ceisin of 
the саве; and that then no jurisdisetion 
existed in the Court to entertain any fresh 
application with regard to the ascesament 
of mesne profits. To ihe law so deolared 
and laid down by the Judges of the 
Caleutta High von we beg respeotfully ta 
subeoribe, 

A point bas Baca taken before us with 
regard (о the amount of QOourt-fee whioh 
should have been paid by the plaintiff in res- 
peot of his elaim for mesne profits, However, 
having regard to the view we take on the 
question of law arising for our determination 
touehing the invalidity of the deeree of the 
learned Judge passed on the 23rd Mareh 
1917, it besomes unnecessney for us to 
determine the question arising with regard 
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to the Conrt-fee payable. However, we 
desire to add that we are not-by any means 
satisfied that the ruling of the learned Judge 
with regard to the Court-fee payable, whioh 
was debated before him, as before us, was 
correot. 2 

Aasordingly we allow this appeal and ваё 
aside the deeree of the learned Subordinate 
Judge and direct that the plaintiff shall pay 
to the defendant his costs in the lower Oourt 
and the sosts of this appeal. 

Appeal allowed, 


a —— 


'* MADRAS HIGH COURT. 
Civi Argan, No. 285 or 1918, 
Marah 28, 1921. 
Present :—Mr. Justice Sadasiva Áiyar 
à .and Mr, Justise Napier. 
SUBRAMANYA KARIYALAM AND OTHERS 
— DEFENDANTS— APPELLANTS 
2005 ‚ сетив 
SIVASUSRAMANYA PILLAI anp OTHERS 
—PriaiNTIFFS— RESFONDRNT?, 

Landlord and tenant—Ryotwari lande—Occwpancy 
rights, tenants claiming—Burden of proof—-Swamibho- 
gam, meaning of. боз 

Where tenants claim occupancy rights in ryotwarı 
land in respect of which the land-holder has a 
ryolwari pattah, the burden of proving that fight by 
відпо evidence lies on them; Гр. 780, col. 2] . 

- Mhe ferm "Swamibhogam" usually, implies that 


the ownership in he soil vests in the person who 
is entitled to swamibhogam. [p 751, col. 1.] 

Appeal against a decree of the. Court 
of the Subordinate, Judge, Tinnvelley, in 
Original Suit No. 68 of 1915, 

. FAOTS appear from the judgment. 
§Mr. 0. Madhavan Natr, for the Appellants.— 
The burden has been wrongly thrown on 
defendants. Though the lande are yyotwart, 
the plaintiff has to establish his title in 
pn ejestment suit and negative defend. 
ants! claim to permanent rights. See 
Veeranan. Ambalam v, Annasami Iyer (1) а 
. and .Venkatachala, Geundan v; Rangaratnam 
Aivar (2). | 


.' (4) J2Ind. Cas, 1; 21 М. 1. 7. 846; 10M. Т.Т. 
186; (1911) 2 M. W. N, 162, 
(2) 20-Ind. Cas. 874,24 M. I, J. 971, 18 М.І, T, 
460, (1918) М, W, N, 484, . А 


Messrs, 4, Krishnasawmi Арат and 4, Swa” 
minaih. Atyar, for the Respondante, argued 
contra and referred to Anantha Padmanabha 
Pillai v. Gopalakrishnaier (8), Atyappa 
Naicker v. Thirumalayappa Mudaliar (4), Setu. 
таілат Aiyar v. Venkatachela Goundan (5) and 
Appeal Suit No. 18 cf 1918, 

3 JUDGMENT, 

SADAsIVA Atyar, J.—Thirty one. of the 
one hundred and twelve defendants im- 
pleaded in the suit in the lower Court 
have preferred this. appeal Tho first 
plaintiff, who died after the institution of 
the suit, was the trastes of the famous 
Siva Temple at Tinnevelly. The second plaint- 
iff obtained a lease from him of the plaint 
lands for a term of nine years under the 
lease deeds, the first. lease term beginoing 
in Кази 819. ; 

Ths only question in this oase is whether 
the defendants hava gota right of cosupaney 


in the plaint lands, The lands are 
mainly ryotwart Janis and the temple 
has gob ‘a ryctwart рана in  xespeot 


of the lands. When tenants alaim a right 
of oesupansy in sush lands, they cught to 
prove that right by strong evidence, the 
burden of proof lying heavily on them. The 
observationsin Veeranan Ambalam у. Annasamt 
Iyer (1) and Venkatachala Goundan v. Ranga. 
татат Aiyar (2) that even a ryotwari pattadar, 
when he sues ав plaintif and seeks to 
ejeot his tenante, should prove bis title tò 
ejeot, that is, should establish that hia 
tenants, have no osenpaney rights cannot 
now be accepted as good law. „Those 
observations were not followed in Anantha 
Padmanabha Pillai wv. Gopalakrishnater (8) 
by my learned brother and Seshagiri Aiyar, 
JJ., and by my learned brother and myself in 
Aiyappa Naicker v. Thirumalayappa Mudaliar 
(4). The matter is now ooneluded by the 
deeision of their Lordships in .Seturatnam 
Aiyar v, Venkatachela Goundan (5), whioh 
decision haa been considered and sonstrued 
and, I need not add, followed, by the Chief 

Justice and myself in Appeal No, 139 of © 


(8) 28 Ind. Cas, 916; (1916) M, W: N. 277. 

(4) 52 Ind. Cas. 986; -101,.W, 7,.37. M, L, J. 288; 
(1919; М, W. N. 654, ў . Ё 

(6) 66 Ind. Oas, 117; 48M. 567; (1920) M. W, 
N. 61; 27 М. L,T.102; 11 L. W. 899; 38 M. I. J. 
476; 22 Bom. L. В. 678; 18 А, 14,107; 47 IL. A, 
76; 26 С. W. М. 485 (P. O.). 
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1918. The Subordinate Judge has given 
good reasons in paragraph 26 of his judgment 
for his sonelusion that the appellants have 
wholly failed to'dissharge the burden of proof 
which lay upon them. I might add that 
I do not agree with his observations in 
favour of the defendants in paragraph 23 
of his judgment, that the term ‘Swamibogam’ 
implies that the person who is entitled to 
receive Swamibogam is not the owner of 
the Knudivaram interest. Oa the other 
hand, the term usually implies that the 
ownership in the soil does vest in the 
person who із entitled to Swamibogam, 
Two of the defendants other than the 
appellants have themselves given evidenes 
as P. Ws. Nos. 14 and 15 whieh favoura the 
plaintif?s ease, I won]d, therefore, d'smiss 
the appeal with oosta, 
NAPIBB, J.—1 agree. 
М, O, Р, 
Appeal dismissed. 


CALOUTTA HIGH COURT, 
‚ APPEAL From ÁPPELLATE Dacsme No, 2387 
or 1919, 
June 7, 1921. 
Frerent:— Justica Sir Asutosh Mookerjes, Ет., 
and Mr. Justice Buekland. : 
ROMESH OHANDRA.DAS—P.aINTIFF— 
APPELLANT 
versus 
SARADA KRIPA LAL AND oraers— 


f D&rFENDANTa— RESPONDENTS, 

Oivil Procedure Code (Act V of 1903), O. XLI, 
т. JO— Order rejecting appeal for fatlure to furnish 
security, whether decree—-Appeal, competency of. 


An order rejecting an appeal under Order XLI, 


rule 10 of the Code of Civil Procedure, for failure’ 


to furnish security for costs is not appealable, 
either as а deoree ог as an order. [p. 762, col. 1.] 

Appeal against в desree of the Distriot 
Judge, Ohittagong, dated the 25th of June 
1919, ‘affirming that of the Additional Sub. 
ordinate Judge of that distriof, dated the 15th 
of June 1918, 

: FACTS appear from the judgment. 

Babu Ohander Sethur Sen, for the Esspond- 
ents, took a preliminary objestion that no 
appsal lay. The order was nob appealable 
uodar Огівг ХОС, rule 1, andit was not 
а dəsraa аз it did п25 adjulisate upon any 
of tha matters in aontroveray in the suit, 
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Refers to Lekha v, Bhauna (1), Secretary 
of Stats for India in Council v, Jillo (2) and 
Firozi Begam v, Abdul Latif Khan (8). 

Babu Kanatdhone Dutt, for the Appellant. 
-—The Appellate Court ‘dismissed’ my 
appeal, Therefore it is a dearee, ‘Desreo’ 
inolades an order of rejestion of a plaint, 
See Civil Prosedure Code, section 2 (9). 
That, by implioation, inelades an order of 
rejeotion of an appeal, 

' ({Mooxenses, J.—1f it did, the Code would 
have expressly said во, 
JUDGMENT, 

Mooxersuz, J.—This is an appeal by the 
plaintiff in a suit for recovery of possession 
of land upon partition. The Court of first 
instanoe dismissed the suit after trial on 
the merits, Tho plaintiff then appealed to 


the Distriot Judge, The lower Appellate. 


Court called upon him to furnish sesurity 
for the вовів of the appeal and of the original 
suit under sub-rule (t) of rule (10) of Order 
XLI of the Code of Civil Prosedure, The 
plaintiff did not eomply with this order. 
Thereupon the Court proseeded to make 
the order contemplated by sub-rule Gz) of 
rule (10), whieh provides that where &ush 
sesurity is not furnished, the Court shall 
rejsot the appeal, The order of the Dia. 
triot Judge is not aecurately expressed, 
besanse it states that the appeal is dismiss- 
ed and not that the appeal із rejected. 
This inassuraoy in expression, however, 
does not alter the nature of the order, 
The plaintiff bas now appealed to this 
Court, 

On behalf of the respondents, a preliminary 
objestion has been taken that the appeal 
is incompetent. This raises the question 
whether an order under Order XLI, rule (10), 
sub-rule (54), is or is not appealable If it is 
treated as an order, it is clearly not 
appealable, because it is not ingsluded in 
the list- of sppealable orders set ont 
in Order хип, roje (1), nor is it eovered hy 
the provisions of sestion 104, Consequently 
if an appeal is to be entertained, the 
appellant must satisfy us that the order of 
rejestion is, in esmenee, & dearee. We are 
of opinion that the order does not fall 

(1) 18 A. 101 (Е. B); А, W. N. (1895) 288; 8 Ind, 
Deo, (х. в) 77 

(2) 21 A. ів (Е. В.); A. W. N. (1893) 204; 9 Ind, 
Dec. (х. s.) 79 

(3) 80 A. bh 6 A, L. Т, 109; A, W, №, (1908) 58 
8 M, L, T. 221, 
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within the. definition of a deeree sontained 
in seation 2, whieh provides that "deoree" 
means the formal expression "of an adjudica» 
tion which, ao far вв regards the Court 
expressing it, sonolusively determines the 
rights of the parties with regard to all 
or any of the matters in controversy in 
the suit.” The order in this ease does not 
determine the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit, inasmuch as the Court rejected 
the appeal and did not deal with the merits 
of the controversy between the parties. 
This view was adopted by a Full Benoh 
in the ease of Letha v. Bhauna (1), whioh 
was mentioned with approval in Secretary 
of State for India in Council v. Jillo (v) and 
Firoti Ведат v. Abdul Latif Khan (3). We 
observe that in the sase last mention. 
ed, it was remarked that if would be 
well if the Legislature would sonsider 
whether it wonld not be advisable to embody 
in the Code of Civil Prosedure some pro- 
vision analogous to that contained in the 
sesond paragraph of aseation 381 of the 
Code of 1882 and thus to give a right 
of appeal from orders passed under section 
541 of that Code. The Legislature, how. 
ever, does поё appear to haveiaken notice 
of the suggestion, Ii may Бе pointed out 
farther that seotion 2 ineludes in the term 
"desree" an order of rejeation of a plaiat, 
but not an order of rejeetion of an appeal, 
16 is also wortby of note that Order XXV, 
rule (2) whieh deals with the dismissal 
of a suit, on failure to furnish security 
desoribes the order, not as that of rejeetion 
of а suit but as that of dismissal of a 
anit, and such order of dismissal is made 
expressly appealable under Order XLIII, 
rule (1), olause (n), Weare consequently 
of opinion that an order of rejeotion of an 
appeal under Order XLI, rule (10), is not 
appealable, either asa decree or ав an order, 
Thisappeal is plainly igeompetent and is 
accordingly dismissed with eoste. 

The application fled in Court to-day, with 
& view to have the order set aside in the 
вхегвіве of our revisional jurisdiction or 
of our power of euperintendenoe, is refused, 

В.сктАХр, J.—I agree. 


Applicotion refused. 
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MADRAS HIGH COURT. 
Бксонр Озуп, AppkAL No. 1057 ок 1919. 
Deoember 7, 1520. 
Present :— Justioe Sir Abdur Rahim, Kr, 
and Mr. Justise Oldfield, 
KADAK&ARAI NADAN anp orürgs — 
Dereapsxts Nos. 7 то 9, 35, 36, 58 
TO 60 AND 39—APPELLANTS 
versus ` $ 
: NADAKKANNU NADAN AND ANOTHER— 


PLAINTIFES— IU ESPONDENTS, ` 
Hindu Law— Widow, compromise of litigation by— 
Right of reverswners to avoid compromise-—Due care 
and caution—Alienation and compromise, ‘distinction 
between. . 


. 


A bona fide compromise of a litigation by a 
Hindu widow, in the exercise of her discretion and 
in the belief that it would bein the best interests 
of the estate, is binding on the reversion. The 
validity of such a compromise does not depend on 
proof of necessity, as in the case of an alienation by 
the widow, and the reversioners can avoid the com- 
pfomise only by proof thatit was доб arrived at 
wiek dup ven and caution and was such as really 
showed negligence on the part of the widow, 
о: 8 p widow, [p. 753, 

Muthukumarasamy Odayar v, Subramania 
Ind. Cas, 687; 31 M, L. J. *T, followed. н 

Srinivasa Aiyer ү. Thirwvengada Maistary, 55 Ind. 
Mee 688; 10 L, W. 694, 20 M, L. T. 850, dissented 

om. 

Khunni Lal v. Gobind Krishna Narain 
Cas. 477; 88 1. A. 87, 150. W. N, 545, 8 Ir 
652; 13 О. L. J. 675; 18 Bom, І, В. 427; 10 M.L Т. 
Z6; (1911) 1 M. W. N. 432; 21 M. L, J. 645; 33 A. 856 
(P. ©.), Mohendra Nath Biswas v. Shamsunnessa 
Khatun, 27 Ind. Cas. 954; 21 О.Т, J, 157; 19 0, W. 
М, 1280, Hiran Bibi v. Sohan Bibi, 24 Ind. Сав, 309; 
27 M. L.J. 149; 1. L. W. 648 iP. 0.1; 180. W.N. 
929 and Katama Natchier y. Rajah of Shivagugna, 9 
M. Г. A. 639 a6 p. 604 2 W, В. P.O. 8/; 19 E 
R. 843; lSuth. Р, О. 2.690; 2 Sar. P, O. J, 95. 
referred to, d 

Second appeal against a desree of the 
Distrist Court, Tinnevelly, in Appeal 
Suit No. 572 of 1917, preferred against a 
decree of the Court of the Temporary Addi- 
tional  Distrist Munsif, Tinnevelly, . in 
Original Suit No. 343 of 1916, 


FACTS appear from the judgment. 
This second appeal ваше on for hearing 
on the 12th August 1990. ` 


Mr, К, R. Rangasawmi Atyangar, for the 
Appellants,—There isa distinotion between 
a reversioner's right to set aside an aliena- 
by a Hindu widow and his right to avoid 
& bona fide sompromise of a litigation 
by the widow. In the former onse there 
must be proof of nesessity. In the latter the 
reversioner must show mala fides on the part 
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of the widow. - 1 the compromise was . fair 
and was a bona fide.attempt to terminate a 
doubtful aage, it cannot be set aside. See 
Muthukumarasamy Odayar v..Subramanta Iyer 
(1), Khunni Lal v. Gobind Krishna Narain (2), 
Mohendra Nath Biswas v.  Shamsunnessa 
Khatun (3), 

Mr. 8, Батай Atyar, for the Respond. 
ente, relied on Srinivasa Aiyer v. Thiruven- 
дайа Mastery (4), — 

JUDGMENT. 

Авров RABIM, J.—Às regards the pro. 
perties alienated to defendants Nos. 35 and 36 
and eovered by Exhibit ХІ and-the oral sale 
фо defendants Nos, 58 and 59, the learned 
Distrist Judge has found that no neeessity 
was proved and we aannot revise that finding 
In second appeal. š 

As regards the property sovered by Ex- 
hibit I whieh was alienated to defendants 
Nos. 7 to 9, as the appeal raises the question 
of nesessity, we do not find ourselves in, a 
position to interfere with the finding of the 
Distrist Judge. But it appears that the 
mother of the present plaintiffs, the daughter 
of the last male owner, instituted a suit after 
her mother's death against defendants Nos, 7 
to 9 questioning the alienation, and sub- 
sequently withdrew from the suit allowing it 
to be dismissed. She put in а petition, 
Exhibit 11.8, stating that she was satisfied 
that the sale “ was made only justly " and 
that the snit may be dismissed. Тһе deeree 
passed on that petition was in the nature of 
а dearee by aonsent and the question ir, what 
is itseffesat on the rights of the parties ? 
Assording toa desision to whish I was a 
party reported in Muihukumarasamy Odayar 
v. Subramanzi lyer (1), it was held that a 
bona fide compromise of a litigation by а 
Hindu widow in the exersise of her discretion 
and -in the belief that it would be in the best 
interests of the estate, is binding on the 
reversion, that the validity of suoh a eoma 
promise does not depend on proof of necessity, 


(1) 88 Ind. Cas. €87 ВІ M. 1, J, 87. 

(2) 10 Ind. Cas. 477; 38 I. А. 87; 16 C. W. N. 545; 
8 A. L, J. 552; 18 O. L. J. 576; 18 Bom. І, В, 427; 
10 M, L. T. 26; (1911) 1 M. W, N. 432; 21. M. L. J. 
645; 33 А. 356 (Р, C.). 

(3) 27 Ind. Cas, 964; 21 C. І, J. 167, 19 0. W. 
N. 1280, 

(4) 55 Ind. Сав, £88; 10 L. W, 59426 М, L, T. 
860. 
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ав іп the саве of an alienation by the widow 
and that the reversioner ean avoid the eom. 
promise on proving that it was not arrived at 
with due sare and caution and was such ag 
really showed negligenee on the part of the 


widow. In laying down that proposition 
Irelied on Khunnt Lal v, Gobind Krishna 
Nurain (9). 


The same view of the law i is taken Ly the 
Calentta High Oourt in Mohendra Nath 
‘Biswas v. Shamsunnessa Khitun (8). There 
the learned Judges, one of whom was Mr. 
Justice Mookherjee, say : "It is there sontend- 
ed that the withdrawal of the appeal was in 
the nature of а compromise and destroyed the 
eonolusive sharaeter of the original deereo, 
whioh thereupon oeased to be operative as a 
contested desree. This view oannot possibly 
be sustained, for, as was.pointed out by the 
Judicial Committee in Khunnt Lal v, Gobind 
Krishna Narain (2) and Hiran Bibi v, Sohan 
Bibi (5), a sompromige amountirg toa bona 
fide settlement cf disputes will bind the rever- 
sioner quite as mush asa deeree on contest; 
in other words, that the prineiple laid down 
in Kotama Natchier v, Rajah of Shivagunga 
(6) ia not limited to desrees in suits contested 
to theend. This rule is subjeat to the 
qualifieation that the sompromise was made 
bona fide for the benefit of the estate and not 
for the personal advantage of the limited 
owner ‘Then the learned Judges ойе a 
number of other  deoisions and observe: 
“The view sannot be defended on the prin: 
eiple that a qualified owner like a Hindu 
widow, daughter or mother is bound, at her 
peril, to pursue a litigation in respeet of the 
estate in her hands unremittingly to the 
ultimate Court of Appeal and that she cannot 
bona fide effect a settlement of the matter in 
eontroversy, even thongh sush eompromise 
be in the best interest of the estate. We 
hold ascordingly that the desree of the Sub. 
ordinate Judge in the suit of 1591, whioh has 
not been sussessfully impeached on the ground 
of fraud, soersion, ?eollusion or any like reason, 
operates as res judicata between the parties 
to the present suit.” Our attention has been 


i - k * ` i 


(5) 24 Ind. Cas.309; 27 M. 1, J, 149; 1L. W. 
648. (P, О.) 18 О, W. N, 929, 

(6) 9 M. I. А. 589 at p, 604; 2 W. R. Р. О, 21; 
19 E. К. 843 1 8uth, Р, O, J. 620; 2 Ват, Р, 0, J, 
25. S 
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drawn to a resent decision of this Court by 
- Mr. Justice Seshagiri Aiyar and Mr, Justise 
Burn in Srinivasa Atyer v. Thiruvengada 
. Maistry (4), in whioh the prinsiple of law 
laid down in the above cases has been dissent- 
ed from, and а eontrary proposition has been 
laid down to this effect. ‘A compromise 
entered into by a limited owner, sueh as a 
Hindu widow, does not stand on the same 
footing as a deeree obtained on contest: 
unless itis shown that a eompromise has the 
elements of a valid alienation by a limited 
owner, it is nof enforceable against the 
reversioners," With all respeat І adhere to 
the view whieh I have previously expressed 
and I cannot вау that Iam sonvinsed by auy- 
thing in the judgment of the learned Judges. 
That view is supported by current authorities 
and ean't be said to be in any way wrong in 
prinsiple. Here the learned Distriet Judge 
has not found whether the desree by eonsent 
was arrived atin a bona fide manner within 
the meaning of the law. The Distrist 
Munsif found that it waa bona ‘ide, but as the 
‘question depends upon в proper appresiation 
of the evidenee in the oase, it is necessary 
that the Distris& Judge should submit a 
finding on this point on the evidenee on resord 
exeept that the desree referred to may be 
admitted in evidenee. The finding will be 
submitted within one month from the date 
of the reseipt of resorda and ten days are 
allowed for filing objestions. 
OLDFIELD, J,—I agree. 





In eomplianse with the order eontained 
in the above judgment, the Distrist Judge of 
Tinnevelly submitted the following 
. FINDING.—The evidenoe of the 
second and third defense witnesses is 
to the е евё that the sum under Exhibit 
I was borrowed for the marriage 
expenses of the plaintiffs’ mother and for 
making jewels for her. There is no evidence 
to the sontrary, In the akeve suit, Original 
Suit No, 196 of 1896, the plaintiffs’ 
mother sued to set aside the alienation on 
the ground thatit was notfor any legal 
nesessity; but she finally put ina petition, 
admitting that the alienation had been made 
for a just purpose and praying that the suit 
may be dismissed. The Oonrt thereupon 
struek off the suit. (Véde Exhibits II and 
ILa.) No formal desree has been produesd. 
The sale-deed, Exhibit I, boars the attestation 
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ofthe paternal grandfather of the plaintiffs 
and it was the plaintiffs’ father, Kodimada 
Nadan, whe had astually proseouted the 
previous suit (Original Suit No. 196 of 
1898) on behalf of his wife and subse- 
quently had it withdrawn. He has been 
examined as defendants’ 30th witness in 
the present suit, There sould be no doubt, 
as observed by the Distrist Munsif, that it is 
he who is astually sondueting the present 
suit on behalf of his sons, the plaintiffs. He 
has not ehosen to explain how the som- 
promise in Original Sait No. 196 of 1896 
is not a bona fide one. There aould be no 
doubt that but for the fast that the amount 
borrowed under Exhibit I had been spout 
for nesessary purposes and that plaintiffs’ 
mother had reasonable doubts as to the 
sussess of the said litigation, she would not 
have willingly withdrawn the previous suit. 
I would assordingly answer the issue in the 
affirmative, 





This sesond appeal eoming on for final 
hearing after the return of the findings of the 
lower Appellate Oourf upon the issues 
referred by thia Court for trial, the Court 
delivered the following 

JUDGMENT,—The District “Judge finds 
that there were oeiraumstances to show that 
the plaintiffs’ mother had reasonable doubts 
as to the suesess of the litigation and, there- 
fore, compromised the suit. Не points out 
that the alienation was made for певеввібу; 
that the sale deed was attested by the 
plaintiffs’ paternal grandfather and that the 
suit was prosesuted by the plaintiffs’ father 
and was withdrawn by him apparently 
besause there was по abanse of suoeess, 
There are facts in evidence which justified the 
Judge’s sonelusion. that the sompromise was 
made in good faith, The judgment of the 
Distriet Judge will be reversed and the 
appeal allowad and the suit dismissed with 
eosta throughout as against defendants Nos. 7 
to 10. 


M.O, Р, 
Appeal allowed, 
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MADRAS HIGH COURT. 
Civin MisocgtLANEOUS Petition No. 1152 
or 1920, 

Marsh 10, 1921, 
Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justiee Oldfield, 
PALANIAPPA CHETTY— 

- PETITIONER 
versus 
SUBRAMANIA OHETTY AND OTBERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. IX, r. 18, 
-—Ex parte decree, application to set aside—Forwm, 
proper—Appeal filed—Jwrisdiction of Court which 
passed decree, whether ousted, 


‘An application to set aside an es parte decree 
should be made to the Court which passed the decree, 
The mere fact thatan appeal has been preferred 
against the said deoree and is pending, does nob 
oust the jurisdiction of that Court to entertain such 
an application. 

Sankara Bhatta v. Subrayar Bhatta, 80 М. 585; 17 
M. L. J, 486, distinguished. · 

Ramanadhan Chetty v. Narayanan Chetty, 27 М, 
602, Gajraj Muti v. hami Nath, 36 Ind. Cas. 807; 
89 A. 13; 14 A. L. J. 858, Kumud Nath Roy Chow- 
dhury v. Jatindra Nath Chowdhury, 9 Ind. Cas, 189; 
88 О. 894; 18 О. L.3, 251; 16 О. W, N. 399 and San. 
kara Bhatia v. Subrayar Bhatta, 80 М, 535; 17 M, L. J. 
436, followed. 

Ramanadhan Chetty v, Narayanan Chetty, 27 М. 

602, referred to, 
' Petition praying that in the sirenmatanses 
stated therein and in the affidavit filed there. 
with the High Court will be pleased to issue 
an order setting aside the ex parte deoree, 
dated the &th February 1919, passed against 
the petitioner hereby by the Oourt of the 
Temporary Subordinate Judge, Sivaganga, 
in Original Suit No. 95 of 1918, pending 
disposal of the Appeal No. 98 of 1919, prefer- 
red therefrom to the High Court. 


FAOTS appear from tho judgment, 

Mr. К. Ramachandra Atyar, for the Peti- 
iioner.—Às an appeal against the deeree is 
pending in this Court, though at the inatanes 
of other parties, petitioner has the right to 
apply to this Courtto set aside the ex parte 
deores passed against him. See Ohenna Reddi 
v. Pedda Obi Reddi (1). . 

Mesars. О. V. Ananthakrishna Atyar and О, 
S. Venkatacharíar, for the Respondents.—The 
proper Court to whish applieation should be 
made under Order IX, rule 13, Civil Pro- 


(1) 2 Ind. Cas, 802; 32 M, 416; 6 M. І, T, 186; 
19 М.І, J. 388. 
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вейпте Code, is the Court whieh passed 
the deoree, The  psndeney of an appeal 
againstthe deoree does not affest the pro: 
sedure laid down or g've the Appellate 
Court concurrent jurisdistion. 

Relianse was plased on Ohenna Reddi v. 
Fedda Obi Reddi (1), Mathura Prasad v, Rame 
charan Lal (9), Gajro; Ман v, Shami Nath 
(3), Kumud Nath Roy~Ohowdhury v, Jatindra 
Nath Ohowdhury (4). 


JUDGMENT,—This is a petition by the 2nd 
respondent in tbis appeal under Order IX, 
rule 13, Civil Proeedure Code, to eet aside an 
«c parte deeree obtained against him in the 
lower Court in the auit now under appeal, 
and in support of this applieation relianee 
was placed on а deoision in Sankara Bhatia 
v. Subrayar Bhatia (5). That was a oase 
in whioh the applieition was made after 
the appeal had been disposed of and the саза 
is, therefore, distinguishable. That oase, 
however, proeeeds upcn the ground that the 
filing of the appeal divested the lower Court 
of the power to entertain that applieation. 
There was some warrant for that view in 
earlier desisions at the time when the judg- 
ment was given, but the matter has been 
abundantly  eonsidered sinee and, же 
think, it must now be taken aw settled, 
at any rate in all the other High Courts, 
that the mere filing ‘of’ an appeal does nob 
take away the jurisdistion of the lower 
Court to entertain sush an applisation aa 
this. We may also observe that the decision in 
Ramanadhan Oketty v. Narayanan Chetty (6) 
as to the proper Court to whish а review 
applieation should be made, which was relied 
on in San*ara Bhatia v. Subrayar Bhatta (5), 
was subsequently overruled by а Full Benek 
of this Court to whieh I was а party in Ohenna 
Reddi v, Pedda Obi Reddi (1). This question 
has been elaborately sonsidered ina number 
of resent eases, Mathura Prasad v, Ramcharan 
Lal (2), Gajraj Matt v. Shamt Nath (3) and 
Kumud Nath Hoy Ohowdhury v. Jatindra Nath 
Ohowdhury (4), and we are olearly of 


(2) 28 Ind, Сав, 561; 87 A. 208; 18 А, І, J, 
8. 
(8) 86 Ind, Cas. 807; 39 A.13; 14 А, І, J. 
8 


(4) 9 Ind. Cas, 189; 380, 894, 180,1, J. 221 
15 0. W. N. 899, 

(6) 80 М, 585; 17 M. І, J, 436, 

(6) 27 M. 602, 
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opinion, on the authority of these decisions and 
also of the Full Bensh desision of this Court 
in Ohenna Reddi v. Pedda Obi Reddi (1), that 
this applieation should bave been made to 
the lower Court and not to thia Court. 
Order IX, rule 13, expressly provides that 
the party may apply to the Oourt by 
whioh the decree was passed, and the 
petitioners were olearly wrong in presenting, 
this ‘petition to this. Court pending the 
appeal and ought to have gone to the lower 
Court, Inthe result the petition will be 
returned tothe petitiener to enable him to 
take sich further action on it ав he may be 
advised. The petitioner will pay sounter- 
petitioners’ sosts, 

M. C. P. 

yt Petition returned. 
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MADRAS HIGH COURT. 
AePzAL against Ogowe No, 287 or 1920. 
February 10, 1921. 
Present : —Mr. Justice Spenaer and 
Mr, Justice Ramesam, 
ARUMUGAM PILLAY, MINOR BY MOTHER AND 
Gurvan GOMATHI AMMAL— APPELLANT 
versus 

ALAGAPPA CHETTIHR— В.т:ронрвчт, 

Civil Procedure Code (Act V of 1908), О. XXXIV, 
v. 14—Mortgage right, extinguishment of — Bimple 
money-decree obtained by mortgagee — Sale of mortgaged 
property in execution of simple money-decree, whether 
barred. " 

Where a mortgage right is extinguished by limita- 
tion, or by compromise, or is in some way in- 
effeotive through. some legal defect, and only-a 
simple money-decree is obtained by the mortgagee, 
Order XXXIV, rule 14 of the Civil Procedure Code, 
willnob bar а sale of the mortgaged property in 
execution of the decree. [р 758, col. 2; р. 757, 


col, 1.] 

Appeal against an order, dated 20th 
September 1920, of the Court, of the Sub- 
ordinate Judge, Tatioorin, In Exesution 
Petition No. 23 of 1920, in Original Suit 
No. 85 of 1916. 

: Mr. К. Jagannadha Iyer, for the Appelant. 

Mr, T, R, Vencatarama Sastrt, for the Res- 
pondent. 
JUDGMENT, 

Seexces, J.—lI agree with the learned 
Subordinate Judge that the -provisions of 
Order XXXIV, rule 14, Civil Prosedure 
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Code, do not apply to the faets of this 
ense, as the money decree obtained by the 
respondent was not stristly in satisfaetion 
of a slaim arising under the mortgage. 
It appears that the bond was not valid as 
a mortgage on aesount of the minor's 
guardian having failed to obtain the leave 
of the Court under sestion 29 of the Guardians 
and Wards Aot to sharge the minor’s 
immoveable property. 

The deeree deelared that the debt might 
be recovered from the property that was 
made subjest to the mortgage and from 
the lst defendant's other properties, 

Assuming that these words were intended 
to sreate a sharge, the oase of Sowbagia 
Ammal v. Menika Mudali (1) oited in the 
lower Court's order is an authority for 
holding that Order XXXIV, rule 14, Civil | 
Prosedure Code, will not operate as a 
bar to the saleofsuch property, Hem Ban 
v. Bihari Gir (2) is a similar sase of charge 
ereated by a deeree, though the deeree was 
а sompromise desree, Gobinda Ohandra Pal 
v. Kailas Chanhra Pal (3) was а onse of a 
charge .sreated by the aet of the parties 
in the shape of а sesurity bond, the prop- 
erty being -also subjest to another mort- 
gage. It is, therefore, distinguishable. It. 
doesnot transpire from the report of that ease 
why a money-desree only was passed on the 
security bond. Madho Prasad Singh v. Вай 
Nath Tewari (4) a sase of an oral disclaimer 
of a mortgage right, has been distinguished 
in Ohed Lal v. Saadat un-nissa Bibi (5). Surai- 
Narain Singh v, Jagbali Shukul (6) is to the 
rame effest. I am unable to understand 
how Narsingh Das v. Munna (7) oan be 
sustained as good law on the fasts that 
appear from the judgment, whioh do not 
seem to be on all fours with those іп. 
Madho Prasad Singh v. Вай Nath Tewari (4). 

I am of opinion that, whera the mort- 
gage right is extinguished by limitation 


(1) 42 Ind. Cas, 976; (1917) M. W. N. 78% 
22 M. L. T. 388; 88 M, L. J. 601; 6 L. W. 701. 

(2) 28 А. 58; 2A, L, J. 479; A. W.N, (1905) 
189. 

(3) 41 Ind, Cas. 73; 45 C, 530. 

(4) 2 A. L. J. 856; A. W. N. (1905) 152, 

(5) 33 Ind. Cus. 907; 39 A. 86; ks T J. 902. 

(6) 57 Ind. Cas. 14; 42 А, 566; 2 U, P. L. В. (А.) 
196; 18 A. L. J. 677. 

a) 3 Ind, Oas, 537;6 A. L. 4. 731; 6 M.L T, 
182, 
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or by compromise or is in some way 
ineffestive through some legal defest, Order: 
XXXIV, rule 14, Civil Prosedure Code, will 
not bar &ssle in exeantion of a simple 
money decree. 

The appeal against 
dismissed with sosta. . : 

Rauesay, J.—I agree, The only point 
argued by the appellant is that the prop. 
erty oannot be sold in the present exe. 
eution  prooeedings without bringing а 
fresh suit for sale, and relianee is placed 
on Order XXXIV, rule 14,: Civil Prossdure 
Code. 

In the first plase, we sonstrue the deerse 
ва giving no oharge, and this is sonaeded 
by the respondent, That being sn, there 
is no need to apply the decision їп Sowbagéa 
Ammal v. Manika Mudali (1) and the 
ease in Gubtnda Ohandra Pal v, Katlas Chandra 
Pal (3) is not applieable as the fasts of 
that .ease show that, in the suit on the 
sesurity bond, there was a desree dealar. 
ing a lien, though why sneh a  deeree 
was passed is not elear from the report. 

The appellant/s contention is next based 
on the oases in Narsingh Das у, Munna (7) 
and in Madho Prasad Singh v, Baij Nath 
Tewari (4). The former ease was sited in 
argument in the sase of  Ohedt Lal 
v. Saadat-unntssa Bibi (5) and. not expressly 
‘refexrad to in the judgment, In my opinion 
the eases of Ohedi Гаї v. Saadat-un-nissa 
Bibi (5) and Suraj Narain Singh v. Jagbali 
Shukul (6), whieh follows it, lay down 
the eorreot prineiple, viz., that unless there 
is a subsisting mortgage on whioh a suit 
for sale вап be brought, there is saope 
for the operation of Order XXXIV, rule 14, 
‚Оте Prosedure Code. The ease in Madho 
Prasad Singh v. Baty Nath Tewart (4) was, no 
doubt, followed in Kishan Lal v. Umrao Singh 
(8), but in view of the actual desision in 
the latter ease, viz., that the sale when in fact 
held in eortravention of sestion 99 of the 
Transfer of Property Aet (Order XXXIV, 
rulel4) is not void, the approval of the 
former ease is not of mush forse. The 
former case, t. e., Madho Prasad Singh у. Baij 
Nath Tewrat (4), has also been distinguished 
in Оће1{ Lal v. Saadat-un-nissa Bibi (5). I 
doubt whether, after the disslaimer of the 
mortgage by the mortgagoe in the former 


order failas and is 


(8) 80 A. 146; 6 А.І. J. lži; A. W, N. (1938) 49, 


04688, "o 


ease, it was really open to him to file &. 
suit. for sale on it, I rather think he 
would have been preeluded from doing so. 
Anyhow it was only besansa ib was son- 
eeded before the learned Judges (Banerjee 
and Rishards, JJ.) that the mortgage 
was still subsisting "that the ease was 
decided in the way it was See Ohedi Lal v. 
Saadat un-nissa Bibi (5) . Ав to Hem Ban v. 
Bihari бїт (2), I observe that it was 
distinguished in Ganesh Singh v, Debt 
Singh (9) and though I am not able to 
follow the ground of the distinotion, for 
I see that the desree in the former ease 
was & compromise deeree, still it may 
be that it ean be distinguished on another 
ground. Thera seems to have been a 
sharge given in the deeree and possibly 
the deeree. was merely .deolaratory in its 
nature. If so, the ease might have been 
correstly decided. If it were not во, E 
am inclined to dissent from it, having 
regard to the prinsiple now laid down by 
the same Court in. the later eases with 
whioh I agree. The result is the appeal 
fails and is dismissed with aoste. In view 
of the statement by the deoree-holder in 
eolumn 10 of his petition, "there is also 
the mortgage right," I think, if must be 
made elear in the proclamation, before the 
remaining properties are brought to sale, 
that there ia no suoeh right subsisting ір 
the desree-holder. К 
M, C. P. 


Appeal iiam. 
(9) 5 Ind. Cas. 419; 32 A. 377; 7 А, L. J. 821, 





MADRAS HIGH COURT. 
Отут. Arrear No, 316 or 1919, 
Mareh 29, 1921. ' 
Present:—Sir John Wallis, Kr., Ohief Justice, 
and Mr. Justice Napier. 
S. T. M. E MURUGAPPA CHETTIAR— 
PrLAINTIFF— ÀPPELLANT 
versus 
PONNUSWAMI PILLAI— DEFENDANT 


-REPOR DENT. 
Civil Procedure Code (Act V of 1808), O. ХХИ, 
т.1, O. XLI, v, 22 (4)—Malicious prosecution—A ppeu! 
— Death of plaintif. appellant—Abatement-—Cross. 
objections, whether can be heard, 


j 
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An appeal by a person to whom damages have 
boen awarded for malicious prosecution, on the 
ground that the damages awarded are insufficient, 
abates upon his death. 

Although under Order XLI, rule 22 (4), & person 
filing & memorandum of objections has a right to 
have such memorandum heard and determined in 
cases where, after the filing of such objections, the 
appeal is withdrawn or dismissed for default, he 
has no such right when the appeal abates, 


Appeal against a desree of the Court of 
the Subordinate. Judge,  Trishinopoly, in 
Original Suit No, 57 of 1917. 

Messrs. К, V, Kfüshnaswami Айт and 
R. Kesawa Atyangar, for the Appellant, 

Mesars. T. V. Vencatarama Sasiri, 8. Vara- 
dacharíar and T. V. Rama Natha Asyar, for 
the Respondent. . 

JUDGMENT.—Following the Fall Bench 
desision in Rustomj: Dorab; v. W. Н, Nurse 
(1) we hold the appeal abates, and it is dia- 
missed with sosts. 

In this sase the plaintiff preferred an 
appeal from adecree in his favour in a suit 
for malieious proseeution, on the ground that 
the damages awarded were insufficient, and 
the defendant, who had not appealed from 
the deerée, filed a memorandum of objee- 
tions eontesting the deoree. The plaintiff 
having died subsequently, his appeal abated, 
as we have just held on the authority of 
the Full Beneh decision in Eustomji Dorabjt 
v. W. H. Nurse (1) and Jostam Thiruvengada - 
Ohartar v. Samt Iyengar (2). 

The queation then argued before us was 
whether the respondent in the appeal is 
nonetbeless entitléd ‘to’ have bis memo- 
randum of objestions heard and determined. 
Order XLi, rule 22 (4), Oivil Prcsedure 


Code, gives him susha right where after ' 


the filing of his memorandum of objections 
the appeal has been withdrawn or dismissed 
for default, but not when it has abated. If the 
Legislature had intended that he should have 
gueh в right in eases of abatement also, it 
would have said so, Hule422 (1) entitled 
respondent, though he may. not have appealed 
from any part of the decree, not only to 
support the deeres on any of the grounds 
desided against him in the Oourt below 


(1) 62 Ind. Cas. 260; 40 M.I. J. 178; (1921) М. 
W.N.121; 20 M. LT. 121; 44 M. 337; 14 І. W. 


00, . . 
- (2) 6 Ind. Сав, 987; 84 М, 76; 7 M, І, Т, 196; 
(1910) М, WwW. х, 548; 20 M. І Ji 190. Р 
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but also to take any eross objeetion to the 
deoree whieh he вооа bave taken by way 
of appeal The intention of the rule is 
vot to give в respondent, who has allowed his 
own right of appeal -to ‘beeome barred, в 
fresh substantive right о? appeal, bnt only 
to allow him to take eross-objeetions on the 
appeal filed by the other side, and, if that 
appeal goes, the right to take eross-objeetions 
goes with it. As, however, it would be a 
ҺагӣвЬір to allow an appellant to prevent 
the memorandum of objestions from being 
heard by withdrawing the appeal or allow- 
ing it to be dismissed for default, the 
Legislature thought fit to provide that in 
sush oases the memorandum of objestions 
may nevertheless be heard and determined. 
The use of the worde “nevertheless” is, 
signifieent, especially when read with the 
word “oross-objestions,” whieh has been 
substituted for objection whieh oseurred 
in sestion 561 of the old Code. This language 
shows that the Legislature did. not intend 
to alter the laws by whieh the, entertain- 
ment of objection was made contingent and 
dependent проп the hearing of the appeal. 
Whatever may ‘be the reasons for the omis- 
sion in ‘rule- 22 (1) of the words “upon the 
hearing" which oseurred in seetion 561, the 
rule is sufficiently plain as it stands, as 
held by the Full Bensh in Alagappa Chettiar 
у. Ohockalingam Ohetty (8), in which it was 
ruled that, where an appeal is dismissed as 
barred by limitation, the memorandum of 
objections eannot be heard, : 
The memorandum of objections is dismissed 
with sorts, 
M. 0, P, 
Appeal dismissed; 
Oross-objections dismissed. 


(8) 48 Ind. Cas, 203; 41 М, 904; 85 М.І, J, 286; 
в L.W. 240; 24 M. L. T. 187; (1918) M. W, N. 
688 (Е. B.), 
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CALCUTTA HIGH OOURT. 
Apprat FROM APPRLLATE Deore No, 1612 
or 1919. 

| May 23, 1921. 
Fresent:—Sir Lancelot Sanderson, KT., 
. ' Ohief Justiee, and Mr, Justiee ` 
| Risbardson. 

Mahara} Kumar DHARENDRA KRISHNA 
DEB BAHADUR амр OTRERE— 
PrLAINTIFFS—À PPELLANTS 

` versus 
ALTAFUR RAHAMAN—Devrenpant— 
ui RESPONDENT, 
Contract Act (IX of 1872), s, T4—Penalty— 
Liquidated damages— Reasonable compensation. 


Where in a contract a certain sum is named 
as to be paid in case of a breach thereof, the 
plaintiff who complains of a breach is entitled, on 
proving the breach agaist the defendant, to reg- 
sonable compensation to be assessed by the Court, 
[р. 760, col. 2.] 

Section 74 of the Contract Act, as it stood before 
its amendment by Act VI of 1899, did away with 
the distinction between liquidated damages and 
penalty, and the intention of the Legislature was 
to provide that in all cases where a contract 
has been broken and in which a sum is named 
in the contract as the amount to be paid in case 
of breach, the party complaining of the breach 
can recover nothing in respect of the breach except 
reasonable compensation, which is to be assessed by 
the Court. By the Amending Act of 1899 all that tho 
Legislature intended was to extend that section 
to other stipulations by way of penalty: that is 
to say, that the Legislature recognised that 16 was 
already provided in the original section that if the 
contract contained a provision that в sum named 
in the contract should be paid in respect of a 
breach thereof, the sum was to be regarded as a 
penalty which could not be recovered, and that 
reasonable compensation only could be recovered, 
By reason of the addition of the words, "or if the 
contract contains any other stipulation by way of 
penalty,” tothe section by the Amending Act, it 
has now become necessary for the Court to see 
whether a sum named in the contract as the 
amount to be paid in case of breach amounts to a 
penalty. [p. 7€0, cols. 1 & 2.] 


Appeal against a deoree of the Distriot 
Judge, Tipperah, dated the 14th of May 
1919, affirming that. of the Subordinate 
Judge, Seaond Court of that distrist, dated 
the 18th of February 1918. 


FACTS appear from the judgment, 


Baba Zupenzra Kumar Miter, for the 
Appellante,—The point is whether а eertain 
stipulation in the sabultyat exeented by the 
tenants in favour of the appellant is a sort 
of penalty or not. Unless it san be taken as 
liquidated damages, the learned Judge was 


wrong in giving me a damage of Hs. 60, 
The kabuliyat has not been printed, but the 
learned Judge has summarised the provisions 
of the kabuliyat, The learned Judge ought 
to have satisfied himeelf that this damage of 
Rs 60 was in the nature of liquidated damages. 
Before the Court ввів under seetion 74 of the 
Contract Ast, it has got to eatisfy itself that 
the stipulation was in the nature of a penalty. 
If itis by way of penalty, then relief ean be 
had under section 74 of the Contraet Ast. 
Before the amendment the seation would be 
against me. There is a ogse in Dilbar Sarkar 
v. Joys? Kurmi (1). But that was desided 
before the Ast of 1899 eame into forse, 
Refers to, seoticn 74 of the Indian Contraet Aot. 
And the use of the word “other” gives force to 
this contention, The learned Munsif has 
relied upon the oase of Dilbar Serkar v. 
Jcysrt Kurmi (1). The whole argument was 
that it was liquidated damages. 

In the Appellate Court the argument was 
that the whole amount sould be realised by 
way of penalty. Lf this sonstruation is aosepted, 
then a further point arises that this atipu- 
lation is by way of liquidated damager, The 
observations were made before 1899, Thera 
were English вавеғ; they are not іп my favour. 

Babu Frokosh Chandra Рактазі, for the 
Respondent, was not salled upon. 


: JUDGMENT. 

Бахрквекон, О, J.— This ia ар appeal from 
the judgment of the learned District Judge 
of Tipperah, 

The deoision of the appeal rests upon one 
clause in the kubultyct, the terms of which are 
Bet cut in :sub-paragraph (b) of paragraph 4 
of the plaint, and also upon the construetion of 
sestion 74 of the Indian Contrast Aet. That 
sub-paragraph is as follows: “that within 15 
days ofthe following year, the defendant 
should, on the expiry of each year, submit 
the original and sorreet amadant, talabbaki 
and jama-wasil-baki assounts, the kabuliyats 
submitted by the tenants, chtttas, khattane 
and samabandi papers relating to the sollee- 
tions of his Фағ-йаға mahal, and should he 
fail to sabmit the same, he would pay 
damages at Hs. З for eaeh set of papers of 
eaoh year,” i 

The plaintiff slaimed a sum of Rs, 837 
as damages for the slaeses of papera not 
supplied in three years. 


. (Œ) 8 OW. N, 48, 
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The learned Subordinate Judge whó triéd 
the баке found that the defendant had not 
‘complied with вопёгавё in respect of sertain 
‘of the papers only, and assoased the sompensa- 
„tion at Ra. 60. 

Thé learned Judge in the lower Appellate 
Court upheld the deoision of the learned 
‘Subordinate Judge and expressed the opinion 
that no actual damage lad been made put, 
‘and that the learned Subordinate Judge ‘had 
vorreatly made un award of a nominal amount 
to. cover, any actual petty loss or any 
supposititious loss « that might havo occurred 
owing to the breach of sontrast. 

* The only point which the learned Vakil 
has made in thia Court is to this effeet: The 
seotion whish we have to conatrue ia contained 
in the Indian Contraot Ast of 1899 and was 
substituted for the frst paragraph of gestion 
74 of the Oontràot Aot of 1872, and tha 
words "or if the contrast aontains ‚80у other 
stipulation by way of penalty,” and the 
words “cr, as the ease may be, the penalty 
stipulated: for,” and the explanation weré 
added to the original sestion. It was held in 
this Court by a Division Bensh in the ease of 
Dilbar Sarkar v. Jysrí Surmi (1) that the 
effest of sestion 74 of the Indian Contrast Aot 
of 1872, that is to say, before the seation wag 
amended; was to do away with the distinetion 
between penalty and liquidated damages and 
had left it to the Court, in oases wherea 
sum was named to be paid in oase of breach 
of a contrast, to award reasonable sompensa- 
tion not exeeeding the sum named, It is 
not disputed that that was a sorrest deoiaion 
upon the terms of the sestion as they then 
stood, It is now urged by the learned 
Vakil that by reason. of the addition of the 
words," or if the contrast contains any other 
stipulation by way of penalty," it is nesessary 
for the Court to aee whether а sum named in 
the sontract as the amount to be paid in ease of 
breach (as in this case) amounts to а penalty: 
and, he farther argued that if it does not 
amount toa penalty, the party complaining 
of the breach willbe entitled to resover the 
full sum named in the contrast. in urging 
that argument he leid stress upon the word 
“other” in the sentenoe ‘or if the contrast son- 
taina any other stipulation by way of penalty,” 
1n my judgment that is not the ооггеві 
eonstruotion to be plased upon this seolion, 
The seetion, as it stood before amendment, as 
pointed out by the learned Judge in the case, 


to whieh I have referred, did away with thè 
distinstion between liquidated damages and 
penalty-—as to whish question there has been so 
muoh diseussion in England and in reapset of 
whieh so many oases have been desided, and 
it appéars to ‘me that the intention of the 
Lagislatare was to provide that in all oases 
where в contrast has been broken and in 
whioh а sum is named in the aontract as the 
amount to bs paid in ease of breasb, the 
party somrlaining of tha breash вап resover 
nothing in respect of the breash exeept 
reasonable compensation, whish is to be 
assessed by the Court. ‘That being во, in 1£99 
all that the Legislature intended was to exiend 
that sesbion to other stipulations by way of 
penalty: that isto say, tbat the Logislatare 
reáognised that it was already provided-iu 
the original gestion that if the sontraat 
eontained a provision that a sum named in the 
воп'таоб should be-paid iu respeot of a 
breaeh thereof, the sum was to be regarded 
as a penalty whieh eould- not-be recovered, 

and that reasonable sorapensation only sould 
be resovered. 

The result is that in my judgment, the EN 
ed Subordinate Judge was right in holding that 
inasmuch as іп this. eontraot there was а sum 
named in the contrast to bs paid in oase of 
breash, the plaintiff who was somplaining of: 
the breash was entitled to reseive from tha 
defendant reasonable sompensation, which the 
learned Subordinate Judge haa assessed at 
Rs, 60, and it ia not suggested in this Court 
that that was not suffisient aompenaation for 
the breash which was proved against the 
defendant. 

For these reasons in my judgment the 
appeal should be' dismissed with возів, 


Ңїбчакрвон, J,—1 entirely agree. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Sxcoxp Отуп, Aerzar, No, 1146 or 1920, 
Магәһ 1, 1921. 

Present :—Mr. Justiee Napier and 
Mr Justiee Odgers, 

VENKU CHETTIAR AND oTRERS— 

APPELLANTS í 
versus 
DORAISAMI CHETTIAR Asp OTHERS 


=- RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), s. 92, 
-Scope of—Suit by trustee for possession against dis- 
missed trustee and for account of trust. money, whe- 
ther within s, 92, 


Seotion 92, Civil” Procedure Code, only governs 
suits for the vindication of the rights of the public 
in public charitable trusts, and not suits for 
vindicating the plaintiff's right of management and 
getting possession for the purpose of management 
of the trust properties. e 

A suit by a trustee against a person whom he 
alleges to have been lawfully dismissed is nonethe- 
less outside the scope of the section because it 
asks for an account of the trust money received 
and payment of the amount due. 

Budree Das Mukim v. Chooni Lal Johurry, 33 О. 
789 at p. 798; 10 C. W. N. 581, followed. 

Second appeal against a  deeree of the 
Court of the Subordinate Judge, Mayava- 
ram, in Appeal Suit No. 2 of 1919 (Appeal 
Suit No, 356 of 1918, on the file of the 
Distrist Oourt), preferred against a deòree 
of the Court of the Additional District 
Munsif, Tiruvalur, in Original Suit No, 9 
of 1917 (Original Suit No. 16 of 1913, on the 
file of the Court of the Prineipal Distriet 
Мапа), 

Mr. A. Venkatrayaliah, for the Appellants, 

Mr. К. Bashyam Iyengar, for the Respond- 
ents, 

JUDGMENT.—The main point argued by 
the appellant is really settled against him 
in this Court. It has been oovsistently held 
that section 92 of the Code of Civil Prosedure 
only governs suits for the vindieation of the 
rights of the publio in publio oharitable 
trusts, and not suits for vindisating the 
plaintiff's right of management and getting 
possession for the purpose of management of 
the trust properties, Following the desision 
in Appeal No. 368 of 1919 we hold that a suit 
by .a trustee against а person whom he 
alleges to have been lawfally dismissed is 
nonetheless outside the.seope of seotion 92 
besause it asks for an aosount of the trust 
money reaeived and payment of the amount 
due. it is sought to distinguish that ease 
on the ground that the plaintiff has in his 
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plaint elaimed to sue on behalf of the eom. 
munity, This is not so; he elaimed as 
trustee to resover the property to be vested in 
him on behalf of the temple and for the 
eommon interest of the village: this simply 
means to be vested in him as trustee. Than it 
is argued that he had converted his anit into a 
representative suit and relianse is placed on 
the language of his petition; but Seshagiri 
Aiyar, J., who revised the order of the Munsit 
refusing leave, expressly says, "it is desirable 
that in suits in whieh the rights of a trustee 
are litigated, the plaintiff, should be permitted 
to put forward all olaimae whieh would 
enable them to maintain the suit," Further 
it appears from the judgment in Budree Das 
Mutim v, Ohoont Lal Johurry (1) that in that 
gnit the plaintiff joined, to his right as 
trustee, his personal right and а representa- 
tive ebaraoter, and yet the suit was held not 
barred by sestion 92. In that oase all the 
authorities were elaborately diseussed by 
Woodroffe, J., aud in Appeal No, 363 of 1919, 
whish we are following, the eonslusions of 
Woodroffe, J., were acsepted and adopted by 
this Court. The deosision of the lower 
Appellate Court is, therefore, sorreet and the 
appeal must be dismissed with sosta. 
м. С. Р, 


Appeal dismined 
(1) 33 0. 789 at p. 799; 100, W. N. 681, 


OALOUTTIA HIGH COURT, 
APPZAL PROM ÁPPELLATE Daores No, 1900 
or 1919, 

June 2, 1921, 

Present:— Sir Lanselot Sanderson, Кт., 
Caief Justice, and Mr. Justice Richardson, 
PARIKSHIT MANDAL дир OTHE&8— 
DEFEZDANTS— APPELLANTS 
versus 
CHANDRA MOHAN DUTTA —PLAINTIFF — 


RaasPONDENT. 
Civil Procedure Qode (Act V of 1908), s, 100— 
Appeal, second—Question turning on facte, whether 
can be raised for first time. 


Itis not open to an appellant, in second appeal 
to raise a new question turning on facts which have 
ло ш investigated by the Courts below, [р, 762, 
col, 2, | 
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Appeal: against a desrea of the Distriot 
Judge, Bankura, dated the 5th of June 
1919, affirming that of the Munsif, Khatra, 
dated the 80th of November 1917,  . 

FAOTS appear from the judgment, 

Babu Nakuleswar Mooker,ee, for the Appel: 
lants.—The vendor in the present ease is a 
Hindu lady and as sueh her rights and 
privileges are hedged by & lot of limitations 
and restrietions. A Hindu lady has a restriét- 
ed right of sale, generally speaking. One 
who. рогећавев from her must be on his 
' guard. The plaintiff, in order to validate his 
purehase from the ‘lady, must prove legal 
necessity on the part of the lady whioh entitled 
her to sel] the property. If the plaintiff ean. 
not prove legal nesessity, his purchase besomes 
null and void and my elients some in. Cites 
Rangasamé Gounden v. Nachtappa Gounden 
(1). This is а proposition of law  whish 
eannot.be disputed. I beg to submit that 
there ought to be a remand, if your Lord. 
ships are not inelined to allow the appeal, 
for the purpose of investigation of the ques- 
tion of legal nesessity and the rights of the 
present appellants. The other side sannot 
dismiss my objestion by saying that it ів 
a new point, as this is the only point on 
whieh the right decision of the ease depends. 

Babu Jyoti Prasad Sarbadhikari (with him 
Babu Punchanan Ghose), for the Respondent. — 
Y venture to submit that my learned friend 
here has no sase fora remand. The appel. 
lant has no locus standi ; he is not the next 
reversioner and on that ground only the 
appeal should be dismissed, 


Babu Nakuleswar Mookerjee replied. 


JUDGMENT. 

RICHARDSON, J.—The plaintiff brought this 
guit to resover possession of a eertain property 
whieh he sláimed by purshase from а Hindu 
lady named Sampurna. The property sonvey- 
ed by Sampurna to the plaintiff was a share in 
certain aneestral property whioh had some 
to her from her father and grandfather, 
The Courts below bave found that the 
sonveyanse was duly exesuted and represented 
а genuine transaction entered into for good 
consideration. : 


5 


(1) 50 Ind, Cas, 408; 23 О. W, N. 777; 86 M. L. 
J, 403; 17 A. L. J. 5-6; 29 C, L, J. 589; 21 Bom. 


І, B. 640; (1919) М. W, М. „2% 48 м, ‘523; 26 M. 


In, T, 5; 10 L, W. 106; | 46 L A. 72 (P 0). 
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In sesond appeal an entirely new. ground 
is taken in the 7th paragraph of the . 
memorandum of appeal, whieh is as follows:— 
“That Sampurna Dassi, being a Hindu widow, 
aould not make an absolute valid sale in 
favour of the plaintiff witbout legal nasessity 
and the’ mere fast that. her sons the 
would-be reversioners, joined init sould not 
improve his position and make that absolute 
sale valid.’ In ‘the Oourts below no 
question was raised as to legal necessity, 
no issue was framed and neither of the: 
Oourts has discussed that question, In the 
sirsamstanses it is too late for the learned 
Vakil for the appellants, who, I may. 
mention in passing, are not the next rever- 
sioners, to attempt at this stage to raise” 
a new question turning on facts which have 
no been investigated. ^" ` 
The appeal must Ба dismissed and the 
appellant must) pay the eosts of the respond- ` 
ents, NM 

SANDERSON, О, J.—I agree. 
- Appeal dismissed, 





MADRAS HIGH COURT. 
Stconp Сіті, Арркюл No, 650 ов 1920, 
January 20, 1921, 
. ] resent .— Mr. Justice Spencer and 
Mr. Justice Ramesam. 
К.А. М, A. К, KALIAPPA NADAR— 
PLAINTIF P- APPELLANT 
versus 
SAMIIYER анр OTBERS—DEFENDANTS— 
RESPONDENTS. 

Limitation Act (TX of 1908), Sch. I, Art. 182—Mort- 
gage-bond ~ Stipulation for payment by instalments and of 
whole amount оп default—Sutt by mortgagee-- Limita- 
tion—Cause of action, 


Under the terms of a mortgage-bond the mort- 
gagor covenanted to re-pay the amount advanced 
to him in specified instalments and on failure. 
to pay any instalment to pay on demand the 
entire balance due: 

' Held, that the cause of action for a suit to 
recover the amount due on the mortgage arose 
from the mortgagee’s exercise of his option to- 
demand payment of the whole amount. [p. 768, col.. 
1. : 

Oe as Karan Nair v, Krishna Menon, 12 Ind. 
Сав. 57; 36 М. 66; 10 M. L, Т. 258 and Ramadh 
Bibi Ammal v, Kandasami Pillai, 61 Ind, Сав, 724 


Val, LXII) 
ALOM SHEIKH GAZI €, HABINATH MITRA, 


9 L. W. 479; 25M. 1, Т. 164 (1919). M. W. М. 82.. 


referred to. 

Appeal against a deeres of the Court of 
the Subordinate Judge, Kumbaconam, in 
Appeal Suits Nos, 35 and 43 of 1919, prefer- 
red againat a deoree of the Court of the 
Distriet Munaif, Valangiman, in Original 
Suit No. 501 of 1918, 

Mr, A. Chidambaram, for the Appellant. , 

Mr. К, R. Naratnswamy Iyer, for the Re- 
Bpondents. 

JUDGMENT,—We agree with the learned 
Subordinate Judge that the whole suit is 
time-barred, but we think that he was mis- 
taken in supposing that the term ' whenever 
you require? (* * ze, Vandum poihu?) in 
Exhibit A has the effest of making the whole 
amount seaured by the bond together with 
interest to fall due as sodh as the first default 
is made. Following Karunakaran Nair v. 
Krishna Menon (1) and Ramadh Bibi Ammal 
v, Kandasami Pillai (2) we think that the 
sauso of astion arose from the mortgagee’s 
exersise of his option to demand payment 
of the whole amount. 


In this case, the mortgagee not only 


demanded the instalments that had already 
fallen due when he sent his demand 
(Exhibit I) to be paid withina week, but he 
also announced that, in саза of default to pay 
them, he would recover the whole amount 
with interest aesording to the sonditiona of 
the hypothesation-deed, without referense to 
the instalments, in a lump eum, 

This amounted to an exersise. of his 
option to recover the whole after the lapse 


of one week and the sause cf astion to pay · 


it assordingly arose one week after the date 
(19th September 1903) of this demand 
notice, The present sait was not filed 
within 12 yeara of 26th September 1903. 
Respondent has further. endeavoured to 
support the lower Appellate Court’s deoree 
by an objestion to the proof of Exhibit A. 
Wethink it was open to the Subordinate 
Judge to accept the first statement of Р, W. 
No. 1 that he saw the executant signing, in 
preferense to his later statement that he did 
not do so, and it is further proved by 
P. W. No. 2 that he saw the attestors attest 
the dosument. Taking the word ‘ attest’ in 


. (1) 12 Ind, Cas, 67; 36 M. 68; 10 M, L. Т, 258, 
(2) 51 Ind. Cas. 724; 9L, W, 479; 25 M.D Т. 
‘154; (1919) M, W. N. 82, г 
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its legal signifieation, this means that the 
attesting witnesses signed after seeing the 
executant sign. 

However, as the suit fails on the point of 
limitation, it is ‘unnecessary to pursue this 
point further. · The sesond appeal must be 
dismissed with eosts. 

М. 0, P . 
; Appeal dismissed, 


* 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Doren No, 2461 
or 1917, 
April 19, 1921. ` 
Present :—Justioe Sir N. В, Ohatterjea, Kr, 4 
and Mr, Justise Panton. 
ALOM SHEIKH GAZI AND OTHERA-— 
DEFENDANTS——ÅPPELLANTS 
versus 
HARINATH MITRA AND OTHERB-—PEAINTI FFA 
AND Pro forma DEFENDANTS— ` 


: Resposxpents, 

Landlord and  tenanti— Dispossession of tenant- 
Landlord having no hand in ouster-—Limitation— 
Bengal Tenancy Act (VIII of 1885), Sch. Ш, Art. 3, ' 
applicability of. 


The faci thata tenant was dispossessed by a third 
person under the authority of the landlord, is not 
by itself sufficient to bring the case under Article 
8 of Schedule IIT of the Bengal Tenancy Act, unless 
it is found that the landlord had a hand in the ouster. 
[р. 764, cols, 1 & 2,] 

Appeal against a desreo of the Distriet 
Judge, Khulna, dated the 24th of August 
1917, reversing a desree of the Munsif, First 
Court at that plaoo, dated the 29th of June 
1916, 


FAOTS appear from the judgment, 

Babu Norendra Kumar Das, for the Defend. 
ants- Appellants.—The learned Subordinate 
Judge is wrong in holding that Ohand Gazi's 
title as raiyat was extinguished by the 
spesial rule of limitation in the Bengal 
Tenaney Ast, That rule of limitation, I 
venture to submit, is not applieable to the 
facts and sirsumstanses of the present ease. 
Plaintiff cannot get khas possession, if my 
raiyati interest has not been extinguished by 
opration of limitation, If our title subsists, 
he will have no right at all. Both the 
Oourts below have some to œ finding that 


v, 
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PANNIKATTU RiGdava yAXNIDIYAN t, PABIKKAL PATHAYAPURA VEETIL BIVASANSARA MENON, 


the defendants did not surrender the land. 
Во there was no‘ extination of the defend- 
antes’ right either, by surrender or by the 
special rule of limitation, 

Babu Banku Behary Mullict Choudhury, fov 
the Résponderits.—1I submit that Ohand Gazi 
or his heirs were not in possession of the 
land. My slient was in possession of the 
lend. Ohand Gazi’s title as a raiyat was 
no longer in existense. His title as sugh 
was extingnished by the spesial rule of 
limitation of the Bengal Tenanoy Ast. So 
the plaintiff derives his title from the 
landlord after the extinetion of Chand Gaz.’s 
right, 

.Babu Norendra Kumar Das replied briefly. 

JU. GMENT.— The plaintiff's ease was 
that the land was held by one Chand Gaz’, 
who surrendered it in favour of the landlord. 
The landlord, it is said, granted а lease of 
the land in favour of the plaintiff's 
father-in-law and that the plaintiff hiniself 
subsequently obtained а patta from the 
landlord, The plaintiff says that Chand 
Gazi or his heirs were not in possession of 
the land; that he was in possession and that 
he was subsequently dispossessed in 1321 by 
the defendants, the heirs of Chand Gazi. 

The Court of first instanee found against 
the plaintiff and dismissed the suit. On 
appeal, the lower Appellate Oourt gave a 
deeree to tke plaintiff and the defendants 
have appealed to this Court. 

The learned Subordinate Judge has found 
that the story of surrender has not been 
proved. That being so, the plaintiff, in order 


to susseed, must show that hé had aequired ` 


a title by adverse possession as the amalnama, 
whioh is said to have been granted by the 
landlord in 1318, was within 12 years of the 
suit, The learned Subordinate Judge, 
however, wasof opinion that Chand Gazi's 
title as raiyat was extinguished by the 
spesial role of limitation eontained in the 
Bengal Tenancy Aot. lf that rule of 
limitation were applicable to the faeta of 
the present oase, the plaintiff, no doubt, 
would have a title derived from the landlord, 
after Ohand Gazi’s right had been extin. 
guished under the speeial limitation. But 
all that the learned Subordinate Judge has 
found is that the defendants were dieposeess: d 
by the plaintiff under the authority of the 
‘andlord. That by itself is not suffisient 
ҷо bring the:vase poder Article 3, Sehedule 


ПІ of the Limitation Ast. It ia nob found | 
that the landlord had any hand in the ouster, 

It is to be observad thatthe only oaga the 
plaintiff set up was that the defendants had 
surrenderad the lapd. That ease, aś wa'have 
S602, has been fonhd against him by both 
ihe Oourts. belo. If, therefors, the 
defendants’ right was not extinguished 
either by surrender or by apesial rule of 
limitation, it subsisted and the analnama 
Or posssasion under it within 12 years of 
the suit could not eonfer a title on the 
plaintiff, 

We think, tharefore, that the daafae of the 
lower Appellate Court must, be‘set asida and 
that of the Conrt of firat instanse restored 
with возів of both Conrta. 


Appeal áliowsd, 


MADRAS HIGH COURT. 
Secoxp Озү, APPEAL, №, 126 оғ 1919, 
January 27, 1920, 

Present: —Mr, Јавііве Sadasiva Aiyar and 
Mr. Justise Spencer, 
PANNIKATTU RAGHAVA MANNIDI- 
YAN--PLINTIFF— ÁÀPPELLARNT 
versus 
PARAKKAL PATHAYAPURA 
VEETIL SIVASANKARA MENON 
AND OTHERS—DEFESNDANTS——HEBPONDENTH, 

Contract Act (IX of 1872), s. 19, Huplanation, 
illustration (b), whether evhaustive—Appeal, second 
—Misrepresentation inducing contract, question of fact 
—JInter[erence by High Court, 


Illustration (b) to section 19 of the Contract Act 
is not exhaustive of the class of cases which could 
come under that Explanation. [p 795, col 2,] 

A finding on the question whether а misrepre- 
sentation was of such a nature that it induced the 
consent of the party who relied on it,is a finding 
on a question of fact with which the High Court 
will not interfere in second appeal, even though 
the finding may not be quite satisfactory, `[р.' 766, 
col. 1, 

Second appeal against a desree of the 
Distriot Court, South Malabar, in Appeal 
Suit No. 486 of 1917, preferred against а 


deoree of the Court of the Subordinate Judge, 


Vel, LXIL] 
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PANNIKATTU RAGHAVA MANNIDIYAN 0, PARAKKAL PATHAYAPURA VERTIL SIVASANKARA MENON, 


South Malabar at Palghat, in Original Snit 
No. 59 of 1915, 

Mr. 0, V. Anantha Krishna Adyar, for the 
Appellant. 

Messrs, О, Madhavan Nair and P. а. 
Krishna Aiyar, for tha Respondenta. 

JUDGMENT. 

Sapasiva Atyaz, J.— The plaintiff is the 
appellant. He brought a suit for eancellation 
of a contrast, under whieh he agreed to 
purohase’ 85 items of property from the first 
defendant, the Karnavan of a farwad. The 
reasons alleged in the plaint for having 
the. contrast oanoelled are found in para- 
graph б of the plaint. They may be shortly 
stated ав relating to frands alleged to have 
been practised upon the plaintiff in respeet of 
the tarwad’s title to Items Nos. 58, 63, 64, 69, 
81, 82 and 88 of the Sehedule. 

The first Court finally held that there 
was fraud (whioh it loosely salla "fraudu- 
lent misrepresentation”) practised by the 
first defendant as regards the title to Item 
No. 64 alone, and on that finding desreed the 
plaintiff's suit, The learned Distrist Judge 
found there was only misrepresentation and 
not fraud as regards the title to Item No. 64, 
(He says that “there is no proper proof ог 
obvious motive for fraud,") He has not 
referred to the seotions of the Contraet Aot 
whieh define "fraud and misrepresentation,” 
namely, seotions 17 and 18 respec'ively. He 
did not use the exact language found in those 
seetions, However, I take it that the Distrist 
dndge found that though the first defendant 
made а misrepresentation, namely, an assertion 
that his ¢arwad had jenmi title to item No. 
64, he might have believed that assertion to 
be true, notwithstanding that the larwad's title 
had been found against very shortly 
before the agreement with plaintiff was 
entered into, and, therefore, he would not 
find fraud under sestion 17, clause 
(1) of the Contrast Act, that is, ° ‘the sug- 
gestion as to a fast of what is not true 
by one who does not believe it to be trae,” 
nor astive oconsealment of the fast cf the 
litigation in whish the éarwad failed (clause 
2). Then the Distriat Judge proseeded to 
find that though there was "misrepresenta. 
tion" (probably under olauses 1 and 2 of 
sestion 18 of the Contrast Ast), the Explana- 
tion to sestion 19 debarred the plaintiff 
from taking advantage of that mispresenta- 
tion t» avoid the contrast. That Explanation 


is as follows:--"A fraud or misrepresenta- 
tion which did nct cause the consent to a 
contract of the party on whom such fraud 
was practised, or to whom such mésrepresenta- 
tion was made, does not render a contract 
votdable.” The District Judge found that 
the plaintiff would not have refrained from 
giving his consent to the eontrast even if 
he had known that the first defendant's tar- 
wad had no title to Item No, 64, and, therefore, 
the misrepresentation by the first defendant 
ав to such title did not oaurg the plaintiff's 
eonsent to thé contrast, Whether the misre- 
presentation was of suoh a nature that 16 did 
cause the sonsent, or whether it was of such a 
nature that the plaintiff's consent to the son- 
tract was in no way affeated by this miarepre- 
sentation, is a question of fast. I do not 
assept the argument of Mr. Madhavan Nair 
for the respondents that it isonly where the 
plaintiff knew of the гез] state of the 
fasts in respest of whieh the misrepre- 
sentation was made that -his sonsent could 
be said not to have been saused by such 
misrepresentation, in other words, Illustration 
(b) to seetion 19 was exhaustive of the 
olass of oases which could some under that 
Explanation. Pollock and Mnlla’s Com- 
mentaries on the Contraet Aat, 3rd Edition, 
pages 105 and 106, refer to oases of other 
kinds of misrepresentation soming under tha 
Explanation. However, . as stated therein, 
“the question, where it arises, is a question not 
of law, but of fast on which the oharaster 
of a statement made and the probability 
that it would ioflaenee a reasonable man’s 
determination may be taken into acscunt,” 
"Іс it is proved that the defendant, with 
a veiw to induos the plaintiff to enter 
into a oontrast, made a statemen} to the 
plaintiff of such а nature as would be likely 
to induce в person to enter into a sontract, 
and it is proved that the plaintiff did enter 
into the oontraet, it is a fair inference of 
faot that he was пога to do в by the 
statement. * ж 

Its weight as evidence pm pd EE 
upon the degree to whish the action of the 
plaintiff was likely to be induced and upon the 
absense of all other grounds on whish the 
plaintiff might ast" ‘'There is no rule of 
law th-t any partieular kind of statement 
is necessarily material in some oases and 
immaterial! in others.’ Than at the ond 
it is stated: "Ihe fast that а person hag 
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taken pains to falsify or eoneeal в fast is 
sogent evidence that to him at any rate 
that fuot appeared material and the falsifi- 
sation ог soncealment an important condition 
‘of obtaining the other party’a sonsert.” So 
if the Distriot Judge had found that the 
"misrepresentation" found by him was so 
material that it must have affected the plaint- 
iffa eonsent, I would not have interfered 
with his finding. Buti think also that ї 
‘ought not to interfere with his finding 
even though the oonclusion has been the 
other way beofuse it ia, after all, a ques- 
tion of fact, It may be that both his find- 
ings, namely, that the plaintiff had no know- 
leage of the absenee of title to Item No. 64 
in the defendant and the finding (on the 
assumption that he had no suab knowledge) 
that the misrepresentation had nothing to do 
with his oonsent, are not quite satisfao. 
tory. But as I said, the findings being 
findings of fact, I shall accept them both. 
It follows that the plaintifi’s suit for вап. 
sellation of the sontraet and for sonsequential 
.reliefa was rightly dismissed. 

The questions whether if he suad hereafter 
for speoifio preformance he could olaim any 
damages on acsountof this misrepresenta- 
tion as to the first defendant’s — farwad's 
title to Item No, 64 or how the damages would 
have to be salenlated and what their amount 
would be, are all irrelevant so far as the 
‘decision of this appeal is oonserned. The 
Appellate Court's deores is confirmed and the 

.sesond appeal is dismissed with oosts. 

Spencer, 2, — Whether the plaintiff's consent 
to the agreement of sale was saused by 
misrepresentation by the 17th defendant is, 
inmy opinion, a question of fast, As the 
District Judge has answered this queàtion in 
the negative, I agree that we sannot inter. 

. fere and that the appeal should be dismissed 
‘with. soste, 

м, 0. Р, 

e Appeal dismissed, 


OALOUTTA HIGH OOURT. 
APPEAL FROM ÀPPZLLATE Dacazs No, 1802 
or 1918. 

July 1, 1920. 

Present :—Mr. Тавда Walmsley and 
Mr, Justico Buakland. 

KADIR BUKSHA MIA—~Derenpane~ 
APPELLANT 
ter5us 
RAIOHERNESSA SHAHEBANI АНЬ 


OTHHRS— PLAINTIFF d- RESPONDINTA, 
Principal and agent—Accounts—Agent jointly 
accountable to more than one principal —Sepa- 
rate suit for accounts by one of several principals, 
if maintainable. 


Where an agent has to account to more prin- 
cipals than one, they must all sue, and he is not 
Hable to render separate accounts in separate 
suits to each of his pifncipals to whom jointly he is 
accountable, | p. 767, col. 2.] 


Appeal against a deeree of the District 
Judge,’ Noakbali, dated the 6th of June 
1913, affirming a decreas of the Mansif, 
First Court at Sudharam, dated the tlth of 
May 1917, 

FACTS appear from the julgmont. 

Dr. Sarat Ohanira Basak (with him Mr, 
Jitendra Kumar Sen Gupta), for the Appellant, 
—The defendant isthe appellant. The appeal 
arises out of a suit for acsounta, The plaintiff 
has got 15-gan tas share in а sertain. Zamin- 
dari. The defendant has got 25- -annas &liare 
in the same property, in whioh there are other 
so-sharers also. It appears that there was 
an arrangement betwesn all the eo.sharera in 
November 1907, by whish it was settled that 
the defendant should manage the entire 
Zemindari on bahalf of all the co-sharers 
thereof. The plaintiff's oase is that in each 
year there was a demand and a refusal of 
asaounts. The defense was that the plaintiff 
did not oarry out the terma of the agreement 
and has realised more than ів due to his share 
aud that, therefore, it is the plaintiff who 
should render assounts first. The Court of 
first -instanes held that as the period of 
limitation was віх - years the suit was 
barred, and in that view dismissed the 
guit. The Court of Appeal below. haa 
affirmed that judgment, My points are :- 
(1) that the dearee requiring the defendant 
to render agaounts is erroneous and bad in 
law ; (2) that the three years’ rule of limita. 
tion ought to have been held to be applisable 
to the present oase and not that of віх years | 
(3) that the suit ought to have been held tg 


Yo}, ХІІ] 


AXE 

-be not maintainable on the ground of defest 
of parties, On the fase of the plaint, the 
suit ought to have been thrown out, The other 
so sharers ought to have been made parties 
to the suit, Suits for assounts by one of the 
prinoipals are not maintainable in law. 
Refers to Bowstead on Ageney (Sth Edition) 
197. The rule of law as laid down in the 
Oode of Civil Procedure, of sourse, says that 
non-joinder and miajoinder of parties would 
not defeat a «uit, but I submit that rule is 
to be taken to apply to oases where the suit 
is otherwise maintainable. I submit, there. 
fore, that in view of this proposition of law 
my appeal ought to susceed and the 
suit should be dismissed. The defendant 
eannot be oalled проп to render acsounts 
unless and until the other oo-sharers are 
made. parties to the suit, аз otherwise it 
would lead to an endless litigation betwean all 
the cc-sharers, who would, eash in his turn, 
bring separate suits for ascounte, 

Mr. A. S. M. Akram, for the Respond. 
ents.—I submit the appellant is not entitled 
to raise this point at this stage. It -is totally 
& new point and has never been raised in the 
Courts below. Further the 
is sought to be made ont here isquite a new 
‘ange. Неге there is an express contract by 
а registered instrument, which provides that 
the agent will have to submit aesounts to 
-eaoh of the so-sharers ; that he will have to 
pay the income and profits of the estate to 
‘each of the eo-sharers proportionate to his 
share. My eontention is that the defend- 
ant is bound to render separate -acsounts 
to me only in respect of my share of the 
ingome and profits of the estate, In this 
.view I submit the other oo-sharers are 
not nesessary parties to the suit. Refers 
to Order І, rule 13, Civil Procedure Оойе, 
The parties must abide by the terms of 
‘the agreement, (Refera to the agreement; ) 
.Even if the chjestion as фо defest of 
parties be held to be well-founded, I submit 
the ease will have to be sent baek for 
trial with the added parties, The suit 
eannot be dismissed on that ground. 
Refers to Order I, rule 9 of the Code of 
Civil Prosedure. ў 


Dr. Sarat Ohandra Basak was heard in 
reply, 


JUDGMENT,.—This is a anit for aseounts 
brought by the owners of a three-quarters 
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"^ aunas were not parties to 


oase that | 


‘in the onse. 


‚ sider whether ina ense sueh aa 


: 76? 


anna share in а certain Zemindari against 
the owners of a 2% annas share. The other 
so-sharers -who have an interest of 122. 
the suit. In 
November 1909, there was an arrangement 
amongst all the eo sharers by means of a 
registered instrament, whereby it was agreed 
that the defendant should manage the pro- 
perty of his ec-sharers, 

The plaintiffe have cued for a 
the basis of that dooument, xs 5 

The principal pointtaken in this appeal 
is that the other oo-sRarera ought to have 
been made parties, on the principle that 
where an agent has to aesount to mora 
than one principal, they must all aue, and 
that he is not liable to render separate 
азаоппїв in separate suits to eaoh of his 


‘peineipals to whom jointly he is assountable. 


This proposition, L` think, is sound, The 
learned Vakil for the plaintiffs relieg upon tha 
terms of the dosumeni, the material portions 
of whioh `are stated in paragraph No, 4 
of the plaint. But the document dces not 
help them st all. They say that they are 
entitled to maintain this suit besause the 
defendant agreed to make over to  ensh 
so-aharer his share of the profits, But 
more than onee in the same paragraph it 
is provided that in the event of the defend. 
ant notoomplying with the terms of the 


“© elause, he will be liable to the oo-sharers, 


It ig unnecessary to refer to the other points 
This point is suffiaient to 
The learned Vakil on behalf 


dispose of if, 


.of the plaintiffs has not, asked ' that the 


other so-sharers should be added as parti 
No applisation of that kind has лш 
and it is not, therefore, nesessary to воп. 


this th 
defest of want of parties may во be таай, 


‘In the oiroumstances, we think it is aui 
need, I uit 
'elear that the ці is not таашаав by 


the plaintiff alone and should, therefore, ba 
dismissed. ы . : 
This point waa not taken, it i 

observed, either in the written Nur 
or in the first appeal, nor does it find а 
plase in the grounds of appeal to this Court 
Ordinarily we should hesitate to allow 
grounds to be taken at this late stage, but 
we think that it is  nesessary to do 80 in 
this саве in the interest of justise; not to 
4 во opens out an endless vista of litiga, 
ion, | 
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We desree this appeal and dismiss the 
suit. The order of the lower Appellate 


Court as to costs will remain undisturbed ` 


and in this Court eash side will pay ita 
own costs, С 
WALMSLRY,J,—1 agree. 
Appeal decreed, 


OALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 
No..1824 or 1917, 
May 20, 1920, 
Present :—Sir Asutosh Mookerjee, Kr., Acting 
Chief Justice, and Justise Sir Ernest 
Fletsher, Kr, 
HARIHAR MUKHERJEE AND OTHERS 
—PLAINTIFFS— APPELLANTS 
tersus 
JAHARADDIN MANDAL AND OTRERS 
— D&FENDANTa — RESPONDENTS, 


Accounts —Swuit by owner against Tahsildar appointed 
by. Receiver—Receiver, if representative of owner— 
Suit against Receiver after his discharge. 


A suit for accounts is not maintainable by the 
owner of an estate against а Tahsildar appointed 
by a Receiver in charge of the- estate under an order 
of Court. [p. 768, col. 2: p.763, col, 1.] 

Jotindra. Narain Acharja Chowdhury v. Rajendra 
Kishore Das, 8 C. L. J. 114; 12 C, ҮҮ, N. 1085, fol- 
lowed, 

A suit for an account of the above description 
is really on the same basisas a bill of discovery, 
and sucha bill can be sustained only on proof of 
fiduciary relation between the parties. гр. 769, 
col. 1.] 

The Receiver is nde a representative of the 
owner: he is an officer of the Court. [p. 769, 
eol. 1.] 

A suit may be maintained against the Receiver 
df it is established that he has monies belonging to 
the estate still in his hands,. notwithstanding his 
discharge. Гр, 769, col. 1.] 

Appeal ‘against a deer of the Additional 
Distriot Judge, 24.Pergaunahs, dated the 
14th of May 1917, afficming that of the 
Subordinate Judge, FirstCourt of that distriof, 
dated the 19th of January 1916. 

“FAOTS appear from the judgment, 

Mr. Satish Ohandra Mookerjes, for the 

. Appellants,—I beg to submit that the suit 
ав framed is maintainable and that the lower 
Appellate Court has erred in its decision by 
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holding otherwise. The Reosiver appointed 
by the Court is nothing but & representative 
of the ownsr of the properties, So it eannot 
be gainsaid that an offiser appointed by the 
Receiver stands in the same position .as one 
appointed by the owner, Moreover, in the 
present ease the Reasiver has been disaharged 
and somy olients san proseed against the 
offiser appointed by the late Reeseiver. Soa 
suit for asoounts, under the above view, 
lawfully lies against the Tahaildar. 

Mr, Hiralal Ohekraburity, for the Respond- 
ente.— My learned friend has misunderstood 
the position of things. He is wrong in 
thinking that the Reosiver is a representative 
of the owner of the properties, The Receiver 
is an officer appointed by the Court and he is 
an offiser of the Court. , The Tashildar was 
appointed by the Reasiver. The Tashildar 
is liable for ascounts to his employer and not 
to the owner of the estate. Refers to 
dotindra Narain Acharja Choudhury у, Ragen: 
dra Kishore Das (1). As regards the dis- 
eharge of the Receiver, I submit that inspite 
of disoharge he is liable for the monies in 
his. hands, see Osmond Beeby ү. Khitish 
Chandra Acharya Chaudhuri (2), - 

Mr. Satish Ohandra Mookerjee replied. 


Babu Biraj Mohan Majumdar, for the 
Deputy Regi:trar. 

JUDGMENT, А 

Моокивзағ, Аста. О. J.—This is ап 


appeal by the plaintiffs ір а suit for 
&esounts against a Tahsildar of their estates 
who had been appointed by a Reseiver who 
was in aharge of the estate under an order of 
Court. 

The Oourts below have held that the suit 
as framed is not maintainable, but they have 
made а dearee in favour of the plaintiffs for 
а sum сЁ Rs. 463.14 6, which it was establish 
ed was money belonging to the estate, bnt 
stillin the hands of the defendant. The 
plaintiffs have contended that the suit as 
framed was maintainable and an enquiry into 
the assounts should have been direoted at 
their instance. We are of opinion that this 
contention ів not well-founded. 

It was ruled by this Court in the sase of 
Jotindra Narain Acharja Ohowdhury vy, 
Rajendra Kishore Das (1) that а suit for 


(1) 8 C. L. J. 114; 12 О, W. М, 1086, 
(2) 26 Ind. Cas, 284 41 0,771; 18 С. W, N, 
681. 
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assount is nob maintainable by the owner 
against a Tahaildar who was appointed by a 
Reesiver to his estate. The reason assigned 
for the decision was that the Tahsildar was 
а sub-agent under the,Reesiver, who might 
be regarded as an agent of the principal, and, 
as sub agent, he was liable to render aesounta 
fo the Receiver and not to the prinsipal, 
On behalf of the appellants, the scrrestness 
of this desision has been 98116 in question, 
and, we bave been invited to refer the 
matter to a Fall Benoh ; but we are of opinion 
that the ease is. well-founded on prinoiple. 
A suit for вп aecount of the dessription now 
before us ia really on the same basis as a 
bill of discovery and suoh a bill ean һә 
sustained only on proof of fidusiary relation 
between the partieg, It has been argued 
that the Heseiverappointed by the Court is 
really a representative of the true owner and 
that sonsequently an officer appointed by the 
Receiver stands in the same position as an 
officer appointed by the owner. This son. 
‘tention is manifestly fallasions, The Ressiver 
is not а representative of the owner, he is an 
offiser of the Court, 
It has further been — that in the pre. 
sent ense the Reseiver has been discharged 
and that the plaintiffs are acsordingly 
entitled to proseed direstly against the 
Tahsildar appointed by the Reseiver, There 
-is plainly no substance in this sontention. 
Although the Ressiver has been dissharged, 
“it is still open to the plaintiffs, if so advised, 
“to surchage him in his aseounts and obtain 
relief against him See Edwards, In re (8)]. 
On the other hand, the desision of' this 
‘Court in the oase of Osmond Beeby v, Khitish 
Ohandra Acharya Ohaudhurit (2) shows that 
a suit may be maintained against tha 
Reeeiver if 16 is established that he hag 
monies belonging to the estate still in his 
hands, notwithstanding his discharge, 16 
follows that the Courts below have rightly 
held that a suit for assount, as framed, does 
not lie. 
The result ia that thie appeal is dismissed 
` with вовёв, 
` Foercaer, J.—1 agree. 


Appeal dismissed. 
(8) (1892) 31 L, В. Ix, 242, 
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MADRAS HIGH COURT, 
Seoconp Олу, Appwan No. 743 от 19:9, 
July 23, 1920. 
Present; —Mr. Justice Sadasiva Aiyar 
and Mr, Justioe Napier. 
PALANI AMMAL— PLAINTIFF — 
AÁPEELLANT 
versus 
KUPPUSWAMI GOUNDAN ахр ANOTBER— 


DesrsNpANTs— RESPONDENTS, 

Hindu Law—Legitimacy—Permanent connection 
between man and woman—Presumption—Adultery 
— Burden of proof. Y 

Where the connection between а man and a 
woman is permanent and not fugitive, the pre. 
sumption is that the connection is not adulterous, 
and the burden of proving that the connection 
between the mother and the father of a 
child involved the criminal offence and gravo mis. 
conduct of adultery, is on the person who sets up 
that contention.[p. 770, col. 1.] 


Seoond appeal against a dreree of the 
Distriat Court, Coimbatore, in Appeal Suit 
No, 2: of 1918, presented against a desree 


of the Court of the Additional District 
Muasif, Erode, in Original Suit No, 1860 
of 1916, 

Me, T. M. Krishnaswamt  Áiyar, for the 


Appellant. 
Mr. S. Subramania Aiyar, for the Respoud- 
ents, 


JUDGMENT, 

Sapasiva ÁlYaB, J.— The plaintiff is tha 
appellant. The suit was brought for tha 
recovery of aums dua under à mortgage-dead 
exesuled in favour of the plaintiff's husband 
in 1903, The plaintiff sued as the heir of 
her only son who died after her husband 
and who, agsording to her, solely inherited 
the properties of her husband. The defend- 
аша (mortgage-debtors) set ор that the 
plaintiff’s deseased son left two undivided 
step-brothers, born to the plaintiff's husband 
by а oo-wife of the plaintiff, and pleaded 
that those step-brothers of the plaintiff's 
воп are entitled by survivorship to the 
amount due under the mortgage bond in 
dispute and further pleaded that they had 
made payments in discharge of the plaint 
bond to those step- brothers, 

The District Munsif found against the digs 
eharge pleaded by the defendants and, as ro. 
gards the rights of the plaintiif's son's alleged 
step brothers, he gave his finding asfollows:—~ 
"My aonvistion is that Thayammal” (that 
is, tho alleged third wife of the plaintiff’, 
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husband) isa dasi of Venkataramanaswami 
Goundan,”( that is the plaintiff’s husband) 
“and her sons are his illegitimate sons, as 
there is no evidence of law that the 
sonnestion between Venkataramanaswami 
Goundan and Thayammal was adulterous or 
ineestuous," 

On appeal, the lower Appellate Court has 
made the following observationa in its judg- 
ment: "The finding that Thayammal was not 
Venkataramanaswami (Goundan's wife is, I 
think, right. He was a Vellala Goundan of pro- 
perty and position, while she was an Okkiliya 
Goundan of no position at ell. It is not, I 
Observe, seriously denied that the persons 
whose title the 2nd defendant set up are the 
Bons of Venkataramanaswami Goundan and 
Thayammal" Italso appears that besides 
these two sone, Venkataramanaawami Goundan 
and Thayammal were the parents of at least 
two daughters, one of whom was married to 
P. W. No. 2, There san, therefore, beno doubt 
that the sonnection between Thayammal and 
"Venkataramanaswami Gonndan 


was pers 
manent and not fugitive. Thon the question 
is whether it was not adulterous. Adultery 


being an offence under the Penal Code and 
the law always presuming innocense both in 
‘sivil aud eriminal eases, the presumption 
i» that the eonnection was not adulterous. 
(See Woodroffe and Amir Ali's Evidense Act, 
pages 731 and 732, where the authorities 
are quoted in support of the proposition 
that there is a general presumption 
against miseondnet of all kinds and there 
is no presumption more highly favoured in 
the law than that of innosense.) Whether 
you call the stipulation that the oonneotion 
should not have been of an adulterous nature 
(1) а condition for an illegitimate son (not 
prima facie an heir) claiming the inheritanse, 
or (2) limitation upon the right of an 
illegitimate son (prima facie an heir) to 
inherit, the burden of proving that the 
sonnestion between the mother and the 
father of the illegitimate ohild involved 
that oriminal offence and grave miseonduot 
of adultery is, in my opinion, on the person 
who sets up that contention, (There is no 
.question of incestuous conneetion in this ease, 
the parties belonging to two well defined 
dietinot eub-eastes,) On the finding of the 
lower Appellate Cours, the attaek against 
.whieh bas (as above shown) failed, the 
&etopd appeal Las to Le dismissed. But as 
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the defendants set up that Thayammal’s 
sona were legitimate sons of Venkata- 
ramanaswami Goundan and further set up 
the false plea of discharge by payment, I 
would  direot the parties to bear their 
respestive eostas throughont. 

Марик, J.— I agree, 

М, 0, Р, 


Apreal dismissed, 


CALCUTTA HIGH COURT. 
Oivit Rute No. 561 oF 1520, 
August 18, 1920. 
Present :—Mr. Јане Newbould and 
Mr. Justise Ghose. j 
KAMINI KUMAR TALUQDAR—Derenp- 
ANT No, 2— PTITIONEE 
ter 805 
SHIB SUNDARI DEVI-—PrLAINTiFF AND 
DarEapamTS Nos, i anp J——OP»osiTR 
PanTI£S. 
Civil Procedure боде (Act V of 1908), О. XXXII, 


rr, 8, 16—Guordian ad litem for lunatic, appointment, 
of-—— Procedure, 


Before appointing a guardian ad. litem for a 
defendant in a suit, who is alleged to be of unsound 
mind but who has never been adjudged to be such, 
it ів necessary that there should be a finding by 
the Court after an enquiry that he, by reason of 
unsoundness of mind or mental infirmity, is in- 
capable to protect his own interest in the suit. If 
the Court finds that he is so incapable, then the 
provisions of Order XXXII, rule 3, Civil Procedure 
Oode (which are made applicable to the case of a 
person of unsound mind by rule 15), must be 
complied with before в guardian ad litem is 
appointed. [p. 771, col. 1.] 

Revision against an order in Missellaneous 
Appeal No. 62 of 1919 іп the Court of the 
District Judge, Pabna and Bogra (Money 
Suit No. 567 of 1919 of the Court of the Sub- 
Judge, Bogra.) 

FAOTS appear from the judgment, 

Mr. Jatindra Nath Sen, for the Petitioner, — 
The petitioner before your Lordships is 
defendant No. 2, who is alleged to be 
of urscund mind, though there was no 
enquiry as to the faetof that, And oon. 
sequently a guardian ad litem has been 
appointed by the order of the Ооп. I 
submit the prosedure is clearly wrong and 
is not sanotioned by the Code of Oivil 
Presedure. There has been no somplianee 
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in the present case with the provisions of 
Order XXXII, rule 3, of the Code of Civil 
Prosedure and so the order of the learned 
Judge appointing Babu Sailendra Nath San 
as guardian ad litem is bad in law and 
eannot stand. Farther no affidavit has been 
sworn to in supporb of the applisation 
verifying the fast that the proposed guardian 
has no interest adverse to that of the 
petitioner. And no ‘notiea has been served 
on him, Under the sirsumstances, the Rule 
must be made absolute, 
No one appeared for the Opposite Party, 


JUDGMENT,.—This Rule was directed 
against an order appointing а guardian ad item 
of the petitioner, who is defendant No, 2, iu 
a suit in whioh his’ wife is the plaintiff, 
The guardian ad litem has been appointed 
on the allegation of the plaintiff that the 
defendant No. 2 is of unsound mind, but 
before such a guardian ad litem is appointed, 
it is nesessary that the provisions of rule 
8, Order XXXI', (whioh are made ap- 
plicable to the oase of а person of unsound 
mind by rule 25) should bs eomplied with. 
No affidavit has been fled in support of 
the application, verifying the faot that the 
proposed guardian has no interest adverse 
to the defendant, nor has any noties been 
served on the defendant, Bat wiat is 
more important is that before the defend- 
ant can be treated as of unsound mind 
uuder role 15, the provisions of that rule 
must be oomplied with, We understand 
that this defendant bas never been adjudged 
to be of unsound mind. It is, therefore, 
певөввагу that there should be a finding 
by the Court after an enquiry that he, 
by reason of unsonndness of mind or mental 
infirmity, is insapable to protest his own 
interest in the suit. 

We assordingly make this Rule absolute, 
set aside the order of the lower Court 
appointing Sailendra Nath Sen guardian 
ad litem of defendant No, 2, The Sub. 
ordinate Judge is dirested to hold an 
enquiry and some to a definite finding as 
to whether by reason of unsoundness of 
mind or mental infrmity the defendant 
No. 2 is insapsble of protesting his own 
interest in the anit. If the Judge finda 
that he із во insapable, then the provisions 
of rule 3 must be complied with before a 
guardian ad liten is appointed, 
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We make no order as to вовів of this Rule 


as 16 is unopposed.. 
Rule made absolute. 


* 


MADRAS HIGH COURT. 
APPEAL AGAINST OapEsg No, 288 or 1920. 
January 27, 1921, 
Present :—Mr, Justice Sadasiva Aiyar and 
Mr, Justise Napier, 
TAMIRSI VENCATASAMI AND ANOTHER— 
DgFENDANT3— ÁPPELLANTS 
versus 
YIVVALA AMMANA HAVING DIED HER 
Lecar Representative YIVALA BRAH- 
MAN—Ptantige — RESPONDENT, 
Limitation Act (IX of 1908), Sch.I, Art. 144— 
Adverse possession—Serivee inam lands—G@rantee, 
whether cau claim absolute right by adverse posses. 
ston 


A person who gets possession of lands as emolu- 
ments for s service to be. performed by him, 
cannot be allowed to treat the lands as his own by 
merely denying his liability to do service or by 
neglecting to do that service. He should first 
surrender the lands to his master and again take 
possession thereof adversely to his master and enjoy 
them for 12 years after so re-taking possession, before 
he could set up title by adverse possession. [p. 773, 


сої 1.] 
Mulji Bhulabhat v. Manohar Ganesh, 12 B. 322; 6 


Ind. Dec. (N s.) 699, referred to, 


Appeal against Appellate Order No, 21 of 1920, 
referred to. 


Appeal against вп order of the Court of the 
Temporary Subordinate Judge, Ellore, in 
Appeal Suit No. 185 of 1919, preferred against 
a desree of the Court of the Distriot Munsif, 
Tanuku, in Original Suit No, 1175-0# 1912, 


JUDGMENT, 

Sapasiva Atyar, J,— The defendants Nos, 
3 and 5 аге ће appellants in this appeal, 
whioh has been filed against the order of re- 
mand passed by the lower Appellate Court. 
The plaintiff brought this suit for the resoy- 
ery of certain inam lands, abont 3j aoren 
of dry lande, forming part of а large plot of 
12 acres, The plaintiff deseribes tbe land in 
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the plaint ав "nam land” (see paragraph З оѓ 
the plaint.) The plaintiff's title-deed, Exhibit 
B, dated 12th July 1910, also deseribes the 
land as service inam land, The sontesting 
defendants expressly state in the written 
statement that it is temple service inam 
land. Having regard to the lands being dry 
lands of the extent of only 12 seres and 
sonstruing the inam title-deed, Exhibit I, in 
its ordinary sense, I think it is olear that the 
land itself was granted as the emoluments of 
the serviee, and thiw-seems not to have been 
denied in the first Court. The firat defend- 
ant is deseended from the original grantee 
and hereditary temple servant, and one of 
his aneestors got this partienlar portion (3% 
sores) in partition with his eo-pareeners, The 
first defendant, resiting in his sale-deed to 
the plaintiff that the land is temple 
service znam land, yet professes to 
eonvey absolute title in respest of the same 
in favour of the plaintiff. Tho plaintiff was 
evidently unable to take possession and 
brought this suit about two years after the 
sale to her by the first defendant. The first 
defendant died during the pendensy of the 
suit in the Oourt-of first instance and his 
legal representatives have been brought on 
record. The plaintiff had, evidently at the 
‘time she brought the suit, doubts in her own 
mind whether her title to the land under 
the sale-deed sould be established and, there- 
fore, she added an alternative prayer, as 
follows: “Should the Court hold for any 
reason . whatsoever that the first defendant 
hes no right whatever to the plaint land, 
the plaintiff prays for a deeree direeting the 
first defendant to pay the plaintiff ‘the sum 
of Ks. 387, made. up of Rs, 300, the pur- 
ehase money, and Hs, 87, being the interest 
due thereon at He. 1 per cent. per mensem 
from the date of the sale-dead.” The District 
Munsif held that the sale of the serviee inam 
land was void, beeause it was attashsd to 
the temple office which eould not be sold, and 
he dismissed the whole suit without apply: 
ing his mind to the question whether the 
alternative relief claimed by the plaintiff 
against the firstdefendant for resovery bask 
of the purehase money with interest sould 
be granted or not, This omission оп. the 
part of the learned Distriet Munsif may have 
been due to the faet that no specifis issue was 
framed in respest of the alternative relief, 
Qn appeal by the plaintiff she ineluded a 
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ground in her memorandum of appeal (11th 
ground) as follows:—"The lower Court is 
not warranted in dismissing the suit in foto, 
but shonld have given a deeree for money 
against the first défendant as plaintiff has 
prayed for the same in the suit in the alter. 
native.” She raised also the sontention that 
the alienation, even though of temple service 
inams, ia not against law or publis policy 
and is valid, (See 7th ground.) Her Vakil 
seems to have eontended further during 
the arguments in the lower Appellate 
Oonrt that though the land may have been 
called temple serviso inam land even in ber 
own title.deed, she was. entitled to prove that 
it had, by adverse possession, beeome the 
absolute property of the first defendant on the 
date of the sale-deel of 1910, and that 
she was nob given an opportunity to prove 
that fast. Even in the grounds of appeal 
to the lower Appellate Court, however, she 
does not expressly say that by adverse 
possession against the temple, the land had 
besome the first defendant’s absolute land, 
The lower Appellate Court, however, ascepted 
the above eontention, reversed the finding of 
the first Court on the 5th issue (that is, the 
finding that the alienation tothe plaintiff by 
the first defendant was wholly void and, there- 
fore, the plaintiff got no title) and remanded 
the suit for disposal after desiding the other 
issues raised in the Munsif's Oourtand an 
additional issue framed by the lower Ар- 
pallate Court itself, viz, “whether the first 
defendant aequired absolute interest in the suit 
land by enjoying it for over 12 years without 
performing the musia servise attashed to it,” 
This fresh issue was framed on the view of the 
lower Appellate Court that the desecnd int of 
a person who inherited a serviso miras. offies 
in а temple and got a portion of the land 
attached to that ssrviee by partition with his 
во рагсепегв ean, by merely not performing 
the service for 12 years (while enjoying 
what his ancestor got at the partition with- 
out so performing), obtain absolute title to 
the land. In other words, his right ta 
possession beeame freed from апу olaim of 
the temple to require serviee from him and 
any obligation on his part to perform the 
service, and by his mere-abstention ta 
perform service for 12 years the land 
besame converted into ordinary land held on. 
the tenure of ordinary ownership. I think. 
that this view of the learned Subordinate. 
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Bhulabhat v..Manohar Ganesh (1)]. A person 
who gets possession of lands as emoluments 
for a servise to be performed by him ean. 
not be allowed to treat the lands &s his own 
by merely denying his‘liability to do servioe 
or by neglesting to do that serviee. He 
should first surrender -the land to his master 
and again take possession thereof adversely to 
his master and enjoy them for 12 years after 
so re-taking possession before he oould set up 
title by adverse possession. The reason, 
therefore, given by the lower Appellate 
Oourt for the framing of a new issue and 
direating it to be tried by the District Munsif 
sannot be supported, and, in my opinion, 
there is no neeessity to frame and try any 
aueh issue for the disposal of the suit. 

The next question® is whether the Court 
of first instanoe was right in its eonolusion 
that the alienation of temple servise land 
by & temple servant is wholly void. On 
this question there has been а differensa of 
opinion between Abdur Rahim, J., and my- 
self in the aase in Appeal against Appellate 
Order No. 21 of 1920, Abdur Rahim, J., 
held that there was "ro objestion to the 
sale of the right, title and interest of a 
servant of the temple in the land belonging 
to the temple whioh he holds as remunera. 
tion for his service, the interest sold being 
subjeot, in the bands of the alienee, to deter- 
mination by the death of the original holder 
or by his removal from his offise on aesount 
of his failure to perform the servise.” I held 
that the alienation of sueh a land is wholly 
invalid, It is, however, unneoesary (except 
on the question of the award of sosts ineur- 
red in the firs& Court and mesne profits due 
till the death of the first defendant) to deside 
this’ question one way or the other so far 


as the plaintiff'8E right to elaim possession: 


of the land is sonserned, as the first defend- 
ant died when the suit was pending in the 
Court of first instance. Even if the plaintiff 
did asquire a right to possession enuring for 
the lifetime of the first defendant under her 
‘purchase in 1910, her title eeased to exist 
in the sourse of the suit and the suit 
for possession of the land was properly 
dismissed by the first Court and the appeal, 
во far ав 16 related to the elaim for posses: 
sion, ought to have been dismissed by the 


(1) 12 B. 322; 6 Ind, Deo, (x, s.) 699, 
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lower Appellate Court, The suit has, how- 
ever, to be remanded to the Court of first 
instance for a desision of the questions relate 
ing to eosts, mesne profits, the alternative 
relief for the recovery back of the purshase 
money paid to the first defendant, ete. While 
it is unnesessary for the first Court to eon- 
Bider the fresh issue framed by the lower 
Appellate Court, the first Court is direeted 
to try the fresh issue now framed by me, 
vie, "what damages, if any, is plaintiff 
entitled to resover from the first defendant's 
legal representative on ageount of the invalid- 
ity, wholly or in part, of the sale exeeuted 
to the plaintiff by the first defendant,” 
along with the other issues whieh have yet to 
be desided, Costs hitherto ineurred will 
be provided for in the fresh deoree 


to be passed by the Court of first 
instanoe. 

Nares, J.—I agree. 

М, C. Р, 


Appeal allowed; 
Case remanded, 


CALCUTTA HIGH COURT. 
APPEALS FROM ÁPPELLATE DEc«EES Nos, 1866 
or 1918 anp No. 55 or 1919, 

April 28, 1921. 

Present: —Mr. Justioe Newbould 
and Mr. Justice Suhrawardy, 

In No. 1866 or 1918 
Shaikh TABRIJ ano oTHERS—POGAUNTIEE 4— 
APPELLANTS 
versus 
KEDAR NATH DUTTA AND OYHER8— 
Daren pants — RESPONDENTS, 

Ix No, 55 or 1919 
Shaikh TABRÍA AND OrHERS—DEFENDANTS — 
APPELLANTS 
versus 
GDRUDAS KUNDU OHAUDHURY 
AND OTHERS—PLAINTIFF3— 


RESPONDENTS. 

Procedure —Buit against several defendants—Ad. 
mission of claim by some defendants—~Suit, whe- 
ther can be dismissed in entirety—Oo.sharer landlords 
in possession of separate shares—Structures on land 


belonging to all co-sharers — Suit for demolition—Parties, 
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Where ina suit against several defendants, some 
of whomin their written statements support the 
plaintiff's claim, the Court makes an order dis- 
missing the suit, the order of dismissal should be 
confined to those defendants who do not admit the 
claim. [p. 775, col, 2.] 

Oo-sharer landlords who are in possession of their 

shares only are not entitled to a deoree directing 
‘demolition of structures on lands belonging to all 
the co-sharers,, unless the other co.sharers join 
with them in asking for this relief, [p. 776, col. 1.] 
. Appeals against desrees of the Bab- 
ordinate Judge, First Cour!, Hooghly, dated 
the 21st of June 1918, affirming in No. 1866 of 
1918 and reversing in No. 55 of 1919 desraes 
of the Мопвії, Second Court at Howrah, dated 
the 1&th of Deaember 1916 


FAOTS appear from the judgment. 

Mr, A. K. Fazlul Huq(with him Mr, Atindra 
Nath Muker.ee), for the Appellants.—These 

-two appeals arise ont of two Suits Nos, 1068 
and 1069 of 1917, respeatively, brought in the 
Munsif’s -Oourt at Howrah. The first suit was 
brought by four Muhammadans representing 
the Muhammadan sommunity of Makordaha 
for а deolaration that а eertain tank and its 
four slopes (bagchars) are pirattar property 
and for eonfirmation of possession. The 
defendants in the suit were the Kundu 
Chowdhury Zsmindars, in whose Zamindari 
the tank is sitnate. Threeof the defendants 
supported the plaintiffs’ title in their written 
statement. The learned Munsif dismissed 
the suit entirely agains) all the defendants, 
On appeal the learned Subordinate Judge of 
Hooghly confirmed the trial Court's judg- 
ment. Defendants Nos, 10 to 12 in their written 
statements stated they were the oo-sharera 
of the Ziomindari in whish the tank is situate 
and they had heard from their predeaessorg- 
in interest that the owners of the entire 16. 
annas Ziamindary gave up their olaim to the 
disputed tank. Defendant No. 14 speoifis. 
ally stated that he waa а eo-sharer Zemin- 
dar and that he never had any eonneostion 
with the tank, nor ever had possession 
thereof, 

Tam not going to queftion the findings 
of fast arrived at by the Oourts below in 
this second appeal, but my contention is that 
the Courts below were wrong in dismissing 
the plaintiffa’ suit entirely, regard being had 
to the admissions made by some of the de- 
fendants, во-зћагет landlords, in their written 
statements whieh supported plaintiffs’ title 
£o the. property, The suit ought to have 
been deoreed, во far as these defendants are 
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eone»rned, they not being the eontesting 
defendants, I, therefore, ask your Lordships 
to send the case bask for a determination 
of the sharers of these defendanta in the 
Zismindari, 

The other suit, No. 1039 of 1917, out of whieh 
Appeal No. 59 arises, was brought by the 
Zemindars of L1-annas, 10-gundas share in the 
said Zemindari for a declaration of their 
proprietary right to the western bank of the 
said tank and.also for a mandatory injuno- 
tion asking the defendants to pull down the 
pucca strusture orested thereon. The defend. 
ants in that suit were the four plaintiffs of 
the former anit (No. 1085) and three other Mu- 
hammadans whorepresented the Muhammadan 
community of Makordaha, The Trial Court 
diamissed the suit, but on appeal, the learned 
Subordinate Jadge deersed the suit and the 
defendants were dirested to remove their 
puccz structures оп the disputed land within 
three months, | 

T sontend that order of the learned Judge 
diresting demolition of the pucca strusture 
sannot stand, In this oase the plaintiffs 
slaim 11.annas, 10 gundas,-3 krants interest in 
the property in dispute, and in the absencs 
of all the во sharers the present plaintiffs san- 
not get а mandatory injunetion asking us 
to pull down the structure. The other 
во sharers of the property do not join in the 
suit, Непве my submission that the plaintiffa 
in the suit as framed cannot get the relief res- 
peoting the demolition of the strueture. 

Babu Bepin Behari Ghose, for the Re- 
spondents in Appeal No, 1866 of 1918,-—The 
plaintiff in order to воозевӣ must do во on the 
strength cf his own title and not on the 
weakness of his adversary’s ease, The 
plaintiff was not in possession of the disputed 
property within 12 years of the institution 
of the snit, and a mere admission by one of 
the defendents cannot confer any title on the 


hinti, 
Babu Gunoda Chandra Sen, for 
the Respondents in Appeal No. 55 of 


1919.— The plaintiffs in the former suit, 
who sre tbe defendants in my suit, are tres- 
passers, and 1 ean demolish the strueture 
although I am a oo owner of the property. 
Again the written statement filed in one 
suit should not ba used in another suit, Even 
if it is во 0820, iteannot amount to an ad mis- 
sion cf possession on the part of the defend. 
anf. A mere admission annot pass title, - 
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[NzwsoULD, J.—It ів obvious that one of 
your eo sharers does not wish to demolish the 
strustnre, When admittedly you are а par- 
tial owner, san you proosed to demolish tha 
struature when other op.sharers do not wish 
to do so.] 

Your lordships in sonsidering the question 
should also have to consider whether в aos 
sharer ean build on au ejmali land to the ex- 
slusion of other oo-sharers. In some oases he 
ean do to. 1 ean demolish the structure to pro- 
teot my property and also of my во sharers. 

Mr. Райлі Hug, in replv, referred to 
Order XII, rule 6, Civil Proasduro Oda. 

: JUDGMENT.—These two appesla arise 
out of two suits whieh were numbered 1083 
and 1069 of 1917 in the Court of the Szoond 
Muasif at Howrah. In tha first of the suits 
the plaintiff: were four Miuhasimadans who 
sued as representing the Mahammadan вот. 
munity in Makordaha village in the Hooghly 
Distriet. They sued for a deslaration that 
a oertain tank and its four slopes or bagchars 
were pirathar property and for confirmation 
or, in the alternative, for resovery of розвев- 
sion of the same, The defendants in the 
suit are dessribed generally as the Kunda 
Ohsudburys and are sued as Zomindars of 
the village, in whish the tank is situated. 
In Suit No. 1069 there are seven plaintiffs 
and six of these are defendants in Suit 
No. 1068. These plaintifs sued for a 
deslaration of their Zomindari right to 11. 
anna», 10 gundas share of the western bank of 
the same tank and also for the demoli. 
tion of a pucca atructure ereeted thereon. 


The defendants in that svit are the fonr. 


plaintiffs in Suit No, 1068 and three other 
Muhammadans and these defendants are sued 
as representatives of the Muhammadan som- 
munity of Makordaba. The two suita were 
tried together snd were both dismissed by 
the Muneif. On appeal to the Subordinate 
Judge of Hooghly the dismissal of the suit 
brought by the Muhammadans wag confirmed, 
but the suit brought by the Kundu Оһап- 
dhurys was desreed, Against these desisions 
the plaintiffs in Suit No. 1068 and- the 
prineipal defendants in Suit No. 1069 have 
appealed, 

. In arguing the appeals, the learned Plaader 
for theappellants eoneedes that on the В adiogs 
of fast arrived at by tha. lowar Aposllate 
Court he eannot dispute the Jeoision ол the 
merits, His sontention is that Sais N ^ 1068 
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should not have been entirely dismissed, sinse 
three of the defendants in that suit filed 
written statements supporting the olaim of 
the plaintiffs; and in the appeal arising out 
of Suit No. 1069 his eontention is that the 
desree should be set aside so far as it direats 
the demolition of the structures on the land. 
The three defendants who filed written state- 
ments in Appeal No. 1866 supporting the 
plaintiffs’ elaim were defendants Nos. 10, 
12 and 14. In their written statements they 
set ont that they were во sharers of the 
Zemindari sontaining ethe lands in suit, 
“Defendants Nos. 10 aud 12 atated that they 
believed that the property in suit did not 
belong to the mi land of the Zamindari 
Makordaha Mahal and that they had heard 
from their predesessors that the owners of 
the 16 annuas Zemindari had given up their 
claim to the tank in dispute, Dafendant No 14 
stated more slearly that though he was 
a во sharor owner of the Zamindari eontaining 
the landa in suit, he had no sonnestioa with it 
aad was never in posseasion thsresf. Ол 
these admissions we sea no reason why the 
suit should have bsan dismissed so far as these 
defendants alona were sonesrned. We are 
asked to remand the case in order that there 
may be a further invastigation to determing 
what is the share in the Zamindari of 
these defendants, but in the lower Courts no 
issus was raised on this point ani it is too 
late to ask at this ataga for a further enqairy 
into the oase. All that the plaintiffs ean 
getisa mare declaration of their title as 
against these defendants, 

The rasult ia that,so far as the other 
raspoudenta in Appsal No. 1838 are ооп. 
eerned, tha appeal will stand dismissed and 
the desree of the lower Appellate Court 
dismissing the suit will be eonfirmed. Аз 
against defendants Nos, 10, 1? and 14 tha 
suit will ba desreed and the title of the 
plaintiffs as against these defendants deolarad, 
As these radpondents did not appear in thig 
Court, wa maké no order as to their eosts, 
As regards the raspondents against whom 
the appeal is dismissed, they will get their 
eosts from the appellants. The two sets 
of respondents who appear will divide their 
вовёв equally. 3 

In Appeal No 55 o! 1919 the only point 
taken is that the plaintiffs who only elaim 
l: annas, 10 gundas, 3-krants interest in the 
Чапа in suit are not entitled to s 
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desree for demolition of the pucca struo. 
ture on theland. Wethink this sontention 
із correot, From the plaint it appears that 
the plaintiffs do not slaim to be in posses- 
sion of the whole of the lend. In para- 
graph 3 of their plaint their allegation 
was that after tbe land had been leased 
to the tenants, it was held in khas posses- 
sioa .by the plaintiffs and the pro forma 
defendants, One of these pro forma defend. 
ants, it appears, is one of those defendants 
who in the other suit are siding with the 
Mubammadan plaintiffs, Co-sharer landlords 
who are іп possession of their shares’ 
only are not entitled to a dearee direst- 
` ig demolition of struetures on lands 
belonging to all the so-sharers, unless the 
other во.вһахегв join with them in asking 
' thia relief. That. being so, Appeal Мо, 55 
of 1919 must be ‘deereed to tbir extent, 
that the portion of the dearee diresting 
the defendants to remove their pucca struo. 
tures in the disputed land within three 
months will beset aside. In other respeots 
the deoree of the lower Appellate Court 
will stand, In this appeal the sontesting 
respondents will pay the sosts of the appel 
lants. 


Appeals parily allowed, 





. 


CALCUTTA HIGH COURT. 
Privy Cousin Аррі10аліом No. 7 or 1921, 
. June 6, 1921, 

Present:— Sir Lancelot Sanderson, Кт,, 
Ohief Justiae, and Mr, Justice Richardson, 
KHAGENDRA NANDAN ASRAM-— 
Deraxpant No, 1—Pxi11TI0NER 
versus 
SAHAYRAM CHAKRAVARTY AND OTHERS 
5 m PLAINTIFFS AND REMAINIDG DEFENDANT&— 


Orrosits PARTIES. 

Civil Procedure Code (Act V of 1908), s. 100— Appeal 
io Privy Council—Suit dismissed, on preliminary point 
—Appeal— Remand, order of, whether final order or 
decree, 


An order of a High Court, in an appeal against 
оп order dismissing a suit оп а preliminary point, 
potting aside the dismissal and remanding the suit for 
trial on the remaining issues, is, for the purpose 


-~ Counail 


of anappeal to His Majesty in Council, a decree 
or final order, within the meaning of section 109 
of the Civil Procedure Code. Гр. 777, col. 2.] . 

Applisation for leave to appeal to Нік 
Majesty in Counail. 

FACTS appear from the judgment, - 

Mr. N. Otrear (with him Messrs. Jogesh 
Chandra Ray and Monmohan Bose), for the 
Applicant, submitted that the order of the 
High Oourt was а ‘final order’ within the 
meaning of seotion 109 of the Code of 
Civil Prosedure. The present case same 
within the prinsiple of the desision in Ananda 
Gopal Gossain v. Nafar Ohandra Pal Ohow. 
dhury (1), whieh followed the principle of the 
decisions of the Privy Oounsil in Saiyid 
Muzhar Hossein v, Bodha Bibi (2) and Rahim- 
bhoy Habibbhoy v. Turner (8). 

Mr. .H. D. Bose (with him "Mr, Sanitmoy 
Mosumdar), for the Opposite Parties.— The 
lower Court has not desided any essential 
questions of fast, and the order of the High 
Court remanding the даза is not a ‘final order’ 
within the meaning of sestion 102, Refers to 
Tirunarayana v. Gopalasamt (4), Nayari Ven- 
kataranga Row v. K eesara Venkatarama Nara- 
simha Rao (5), Birendra Nath Roy v. Nripendra 
Nath Roy (6), Nuri Mian v. Ganges Sugar Works 
Lid., Oawnpore (7), Muhammad Saijad Ali 
Khan v. Muhammad Ishaq Khan (8). The 
oase of Saiyid Магћат Hossein ч. Bodka Bibi 
(2) is distinguishable, as in that ease an 
important question of fast had been decided, 
That ase would rather seem to lay 
down that sueh an order as the present 
one is not a ‘final order’ within the 
meaning of seotion 109, Even if the Privy 
upheld the decision of the Trial 
Court, that would not dispose of the whole 
suit, as the, plaintiff might olaim that в 
ssheme should be directed to be framed, 

Mr, Strcar, in reply.—The point on whioh 
the first Court dismissed the suit goes to the | 
root of the matter, and if the Privy Oouneil 
restored that desree the whole suit would be 
disposed of. 

(1) 88 C. 618; 12 О. W. №, 545; 8 О. І. J. 168. 

(2) 17 А. 112 (Р. 0.); 5 M. L.J, 20; 22 І.А. ц 
6 Sar. P. О. J. 680; 8 Ind. Dec. (x. s.) 397 (P. C.), 

(3) 15 B. 165; 18 I. A. 6; 16. Ind Jur, 85; 5 Sar. P, 
О. J. 639; 8 Ind Dec (x. в.) 104 (P. O.). 

(4) 13 M. 349; 4 Ind. Deo. (N. в.) 956. A 

(5) 21 Ind. Cas, 842; 18 М, 509; 14 M. L. T. 6603. 
(1914) M. W. N. 64; 2€ M, 1. T, 96. 

(6) 46 Ind. Cas. 681; 22 0. W. N. 640, 

(7) 32 Ind. Cas. 360; R8 A. 150; 14 A. L. J. 50. 

(8) 54 Ind. Cas, 604; 1 U, P. L, R (A. 168; 
18 A. L, J, 88; 43 А, 174, 
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JUDGMENT, 

Sanperson, C. J,— This ів an applieation for 
a sertifisate that the ease is а fit one for 
appeal to the Jndisial Committee of the Privy 
Council. 

А suit was brought by some members of 
the publie, with the consent in writing of the 
Advoeate-Geueral, under sestion 92 of the 
Oode of Civil Prosedure in respest of a 
temple known as Guptipara Muth. The 
first defendant slaimed to be the толин of 
the temple, 

The first defendant had brought a suit 
against eertain person or persons who had 
been appointed as manager or managers of 
the temple, and in that snit be obtained a 
dearee and was held to be the duly constituted 
mohunt and entitled to the properties 
belonging thereto, 

The first Court whioh tried the present 
suit, to use the words of my learned brother 
Mr, Justise Mookerjee, “dismissed the suit 
on the ground that the trial of the question 
raised herein is barred by the result of the 
desision in an earlier suit whieh was pending 
at the date of the institution of the present 
guit." . 

The learned Judges who heard the appeal 
held that that eonelumion was wrong and 
that the desision in the other suit did not 
bar the investigation of the questions raised 
in the present suit, and saessordingly they 
remanded the ease to be heard on the merits. 
The question whieh we have to consider ів 
whether this is а deereo or final order within 
the meaning of sestion 109 of the Code of 
Civil Prosedure, 

When the question was put to the learned 
Counsel for the respondent in the first 
instanee whether, if the Privy Couneil were 
to uphold the desision of the first Court, 
it would put ап end to the suit altogether, 
he was sonstrained to admit that it would, 
but later on he sontended that such a decision 
would not put anend tothe suit and urged 
that it might still be open to the plaintiff to 
elaim that a seheme should be direeted to be 
framed. On looking at the pleadings, however, 
as at present advised, it appears to me that 
if the Judiaial Committee were to uphold the 
deeision of the first Court, it would finally 
dispose of the main issues in the suit even 
though there might be subordinate enquiries 
to be made in the suit and, therefore, the 
question arises aa to whether it is в deeree 


-in the 


or final order within the meaning of sestion 
109 of the Code of Oivil Prosedure. The 
prinsiple whish is applieable in sueh oases 
is that laid down by the Judisial Committee 
of the Privy Oounsil in the ase of 
Saiyid Muzhar Hossein v. Bodha Bibi (2), 
whioh is aa follows:—“An crder compris. 
ing the desision of the Appellate High Court 
upon asardinal issne in a suit, that issue 
being one that goes to the foundation of the 
suit, and one that oan never, while this deoi- 
sion stands, be disputed'again, is a final decree 
for the purposes of appeal to the Queen in 
Counsil, notwithstanding fhat there may be 
subordinate. inquiries yet to be made in 
disposing of the suit." That ease has been 
followed by the desision of Maslean, О, J., 
ease of Ananda Gopal Gossain 
v. Nafar Ohandra Pal Qhowdhury (1). There 
the first Court had desided that а notioe had 
not been properly served; the High Court 
took the opposite view and held that the 
notiee had been properly served and remanded 
the ease to be tried out on other issues, The 
learned Chief Justiee held that the desision 
of the High Court was a deeree or final order 
within the meaning of seation 595 of the Code 
of Civil Prosedure then in forse, and that an 
appeal to the Privy Council would lie. 

Haviog regard to these desisions and the 
faeta above mentioned in my. judgment, the 
devision of the High Qourt was in гевревё of a 
sardinal issue in the suit, and, therefore, was 
a final deeree for the purpose of appeal to 
His Majesty in Ооппвії, The judgment of the 
High Court being oneof reversal and there 
being no question as tothe value of the 
subjeot-matter of the suit and of the appsal, а 
sertifioate will be granted. 

RICHARDSON, J,—I agree, Although the 
order of the High Court against whioh it is 
desired to appeal is interloentory in its 
sharaster, it is quite alear that it finally 
disposes of one of the issues between the 
parties, in a manner whish may be of great 
importanae in the result. The suit having 
been dismissed in the Trial Oourt on a 
preliminary point, the dismissal has been 
set aside and the suit remanded for trial on 
the remaining issues, Tho order, as an order 
of remand, is eonolusive so far as it goes and 
if not appealed from now, sould not be 
attasked in an appeal from the deeree whieh 
the Trial Court might ultimately make, 

Leave granted, 
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LAHORE HIGH COURT, 
Miscentanzous Sroonp CIVIL ÁPPEAL 
No. 1895 or 1918, 
April 20, 1921. 
Pres nt: —Mr. Justise Abdul Raoof 
and Mr, Justice Martineau, 
Raia SUKHDEV SINGH акр OTRERS— 
PLAINTIFF3— APPELLANTS 
versus 
HAZURA MAL GOBIND RAM—' 
'— _Derenpants—RespPonDENts, 
Civil Procedure Code (Act V of 1908), s, 80, 
О. VIII v. 0 (1)—S8uit by Ruling Ohief—BSet-ojf, 
defence'of, whether requires consent of Governor-General, 


The provisions of section 84 of the Oivil Pro. 
cedure Code do nob apply to a defence put forward 
by way of set-off. Such: & defence can be put 
forward in answerto a claim by a Ruling Chief 
without the consent of the Governor-General, Гр. 778, 
col. 2; p. 779, col. 1.] 

Miscellaneous second appeal from an order 
of the District Judge, Rawalpindi, dated 
the 30th April 1918, reversing that of the 
Subordinate Judge, "Rawalpindi, dated one 
21st January 1918. 

Dr, Gokal Ohand Naurang, for the Äppel: 


lants, 
Mr. Aete Ahmad, for the Respondents. 
JUDGMENT. —This is a miscellaneous 


appeal against an order of remand made 
under the following cirenmstarser:— 

The plaintiff-appellant, the Raja of Pooneh, 
brought а suit in the Court of the Sub. 
ordinate Judge of Rawalpindi for the re- 
eovery of Re. 2,049.12, The defendant Hazara 
Mal-Gobird,Ram carries on the business 
of money lerding and banking. Rs. 2,000 
were deposited by the plaintiff with the 
defendant, the latter agreeing to pay interest 
on the'sum deposited at the rate of Hs; 7 
per cent, per mensem, The interest was 
saleulated бо the amourt and after allow. 
ing dedustions ор aseount of goods reseived 
a deeree for Ra, 2,049 12 was acked. The 
defendant admitted the deposit of Re. 2,000 
but pleaded that the amount had been paid 
off, ав several items were*due to the defend. 
ant from’ the plaintiff whieb, if appropriated 
towards the payment of the debt dua to 
the plaintiff, would leave a balanee in favour 
of the defendant. To this defense the plaint- 
iff objected that under seetion 86 of the 
Code of Civil Prosedure the plaintiff be‘ng 
entitled to the privilege and proteotion pro- 
vided by the Legislature, the defendant eculd 
rot plead a set-off, which was squivclent 
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io an institution cf а nib against the 
plaintiff. In support of this contention the 
plaintiff relied upon the provisions of’Order 
VIII, rule 6, clause (2), and eontended that 
the written statement of the defendant must 
be treated as a plaint ard the defense put 
forward must be held to bea suit against 
the plaintiff within the meaning of sestion 
85 of the Oode of Civil Prosednre. This 
plea fcund favour with the Oourt of first 
instanoe, with the resnlt that the plaintiff's 
anit was deereed without any defense, : The 
defendant appealed againat the degree, and 
the learned Jndge of tha lower Appellate 
Oourt by a very able judgment set aside 
the deeree of the Court of first instanse 
and remanded the case to that Court for 
trial de nore. Against this order.of rémand 


.the Raja of "Pooneh Has preferred the present 


appeal. In оп, opinion there is no force 
in this appeal and the view taken by the 
learned Juga of the Court below із oorrest. 

We entirely agree with the reasoning of 
the learned Judge. The  presise question 
raised in this appeal does not appear to 
have been the subjeat of dasiaion in any 
reported oase, but aseording to the plain 
wording of section 36 the sonstruation whieh 
we are asked to place upon the. provisions 
contained therein appears to be somewhat 
foreed. The policy of the Legislature арра: 
rently was to protect the dignity of a Ruling 
Chief from being dragged into a Court by 
the plaintiff by means of а suit. Clause 
(1) of the sestion provides that "any such 
Prince or Ohief, and any ambassador or 
envoy ofa Foreign State may, with the o»nsent 
of the Governor-General in Counsjl, certified 
by the signature of a Seoretary to the Gayarn- 
ment of India, but not without ‘впећ ` вор. 
sent, be sued in any sompetent Court.” It 
is olear that no suit has been instituted 


by Hazura MalGobind Ram. Hé has only 


fled a written statement, in whish he has 
stated that the debt due to tlie plaintiff 
muat be taken to have been paid off as 
a larger amount was due to the defendant 
from the plaintiff. By olause (1)"of rule 
€, Order VIII, in a suit for reeovery of money 
the defendant elaiming a set off ів allówed 
"to preset a written statement containing 
the particulars of the debt sought to be 
set cft", By olause (2) of thesaid ruleit 
is ‘provided that "the written statement shall 
bave the same effect aea plaint in a eross. 
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Bnit во as to enable the Court to pronounce а 
final judgment in respeot both of the original 
elaim and of the set-off.” 

This final judgment is to be given in 
the..suit instituted by the plaintiff and on 
the” defense put forward by the defendant. 
Hazura Mal. Gobind Ham has not sued the 
Raja. They bave simply fileda defense. 
We are, therefore, not prepared to hold 
that the provisions of sestion 86 apply also 
to a defense put forward by way of set off. 
The Raja, having himself instituted the suit, 
must be taken to have submitted to the 
jurisdietion of the Court. Tha privilege 
granted to him under seetion 85 does not 
entitle him to objest to any slaim set up 
in defence. The order passed hy the lower 
Appellate Court is perfestly eorreot and we 
dismiss the appeal with costs. 

Appeal dismissed. 


CALOUTTA HIGH COURT. 
APPEAL P404 ÁPPELLATR DECORER 
No. 1618 cr 1919, 
May 81, 1921, 
Present :i—Justise Sir N. R. Ohatterjea, Kr, 
and Mr. Justice Newbould. 
KRISHNA DAS RAY AND ANOPBER— 
PLAINTIFFS — ÀPPELLANT3 
versus 


MOHENDRA CHANDRA SIL AND OTHERS 


—DrrrNDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 16 '— 
Limitation Act (ІХ of 1908), Sch.I, Art, 39—8uit 
for ejectment and compensation—Suit for ejectment 
barred by limitation~ Suit for compensation, whether 
maintainable—Compensation for breach of covenant, 
assessment of, 


Where in а suit, under section 155 of the Bengal 
Tenancy ‘Act, for ejectment and compensation for 
a breach of the covenant on which the land was 
held, it is found that the suit for ejectment is barred 
by limitation, the suit for compensation is main- 
tainable if it is within the period of limitation 
prescribed by Article 32 of Schedule I to the 
Limitation Aot, as the claim for compensation is 
woe of the claim for ejeotment, [р. 781, col. 
1. 
Where in breach of the terms of a contract on 
which a tenure is held, the tenant digs a tank, 
without the permission of the landlord, the latter 
в entitled to compensation, but if it is found 
that the tank is an improvement and is beneficial 
to the inhabitants, the amount to be awarded as 
damages should be merely nominal, [p. 781, col, 2.] 
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Appeal against a deoree of the Additional 
Distrist Judge, Faridpur, dated the 16th of 
June 1919, affirming that of the Offieiating 
Subordinate Judge, Seeond Court of thut 
distriet, dated the 31st of August 1917. 

FAOTS appear from the judgment. 

Ме. Hupendra Kumar Mitter, for the 
Appellants.—I appeal on the question of 
damages for breach of the eovenant not to 
exoavate tanks, The matter is regulated 
by the contrast between the parties. The 
lower Appellate Coart erred in holding that 
the whole suit was barred under Artiole 1, 
Sshedule ПІ of the Bengal Tenansy Aet. 
The elaim for damages is not aneillary to the 
olaim for ejeotment. There is an independent 
prayer in the plaint claiming damages fer 
breach of the sovenant. The oase of Akshoy 
Kumar Ohotterjes v. Akman Molla (1) ia 
exaetly in point. The ease of Sharoop Dass 
Mondal vw. Joggessur Roy Ohowdhury (2) 
lays down that Artisle 32 of the Indian 
Limitation Aet applies in sueh oases. My 
snit has been brought within two years of the 
date when I oame to know of the breach, 
The damages ought not to be nominal. A 
considerable sum would have to be paid 
as nagar if pemission was sought for the 
exeavation, 

Mr. Jogesh Ohandra Roy (with him Messrs, 
Gopal Chandra Dasand Biraj Mohan Masum- 
dar), for the Respondents.— Had the aet been 
done by a ratyat, it would be looked upon as an 


improvement, Seetion 76 of the Bengal 
Tenansy Act. Why not extend the rule to 
tenures? 

(Снаттевзюк, J.—There the matter is 
left to sontraot.] 

The lower Appellate Oourt finds that 
the teraney has been improved by the 
excavation, So plaintiff has not been 


d&mnified and he eannot have damages. The 
ecntraet provides only for the remedy cf 
ejectment. No other relief ean be claimed, 
Aud the plaintiff рав allowed his remedy of 
ejeotment under the sontrast to be barred: 
Article 1, Sehedule IIl cf the Bengal Tenancy 
Ast. Moreover, the suit is under deotion 155 
of the Bengal Tenancy Aot, the nótioe being 
beaded under that sestion. But the notise 
is bad, not having been served upon all the 


(1) 27 Ind, Оаа, 897; £0 0.1, J, 651; 19 О, W. N, 
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(2) 26 0. 564 (F. В,); 8 О. W. N. 464; 13 Ind, Deg, 
(х, з.) 902, 
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defendants. So the olaim for ejestment 
fails. It has also been allowed to be barred : 
Artiele 1, Sshedule III, Bengal Тепапву Aot, 
Consequently, the claim for sompensation 
cannot be maintained, The aase of Pershal 
Singh v. Bam Pertab Roy (3) is authority that 
in а ввве under gestion 155 of the Bengal 
Tenansy Aet when the main prayer for 
ejestment fails, there eannot be a deoree for 
damages. See also the oases of Kali Chandra 
Ohakravariy v, Кай Kumar Mojumdar (4) and 
Maharaj Bahadur Singh v, Makhan Ohandra 
Ghosh (5). .These oases would have been 
remanded for а trial on the question of 
damages, if there were any substanss in my 
friend's sontention, If there is to be a remand 
onthe question of nazar, there should also 
be a remand on the question аз ёо when the 
plaintiff came to have knowldge of the exeava- 
tion. , + 

Mr. Rupendra Kumar Mitter, in reply.— 
As to my friend's sontention that where there 


is no damage there is no right to eompensa- ` 


tion, aee Sedgwiek on Damages, 3rd Edition, 
page 44, The ease of Akshoy Kumar Chatte jee 
v. Akman Molla (1) is on all fours with this 
ease, The olause for re-entry does not 
‘exelude the other remedies: there are no 
words exsluding the other remedies under the 
Jaw. In the absense of sueh words уоп 
eannob preslude the other remedies. That 
is one of the fundamental rules of eonstrus. 
tion; The right to ejest is remedy 
allowed in addition to the other remedies 
under the eommon law. Originally the 
punishment for waste was single damages, 
under the’ sommon law as well as by the 
Statute of Malbridge (52 Hen. III, A, D. 1267 
О. 23). It was the Statute of Glousester (6th 
Edward I, A.D.1278) whieh tribled the da- 
mages and added the remedy of forfeiture. See 
Sedgwiek on Damages, 3rd Edition, page 151. 
The plaint makes three independent prayers 
for mandatory injunstion, for sompensation 
and for ejeetment. There is nothing to show 
that the other two prayers'$re merely anailla. 
ry to that for ejeotment. We donot know 
what the nature of the plaint was in the ease 
of Pershad Singh у. Bam Pertab Roy (3) and 
the other oases. Also, this particular ques- 
tion was not raised there. If I sonfine 
myself to sompensation, no notice is певеввагу, 

(3) 22 0. 77; 11 Ind. Dec. (к, в) 54, 

(4) 84 Ind. Cas. 587; 28 С. W. N. 669, 

o (5) 51 Ind, Cas, 885; 20 О. Lid, 480, 
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Section 155 is only fora limited object, 
ejectment. 

JUDGMENT.—This appeal arises out of a 
suit for mandatory injunotion upon the 
defendants to fll up a tank, whish had been 
excavated on a portion of the land comprising 
the tenaney (which is found by the Caurta 
below to be a tenure), held by some of the 
defendants under the plaintiffs, in breach 
of  sondition in the kabultyat; for oompensa- 
tion, and for ejeetment of the defendants 
therefrom, 

It was alleged that the notises under 
seotion 155 of the Bengal Tenancy Ast were 
served upon the defendants, It is found, 
however, that the notice was defeotive and 
nòt served upon all the defendants. The 
Suit, moreover, was instituted more than a 
year after the exeavgtion of the tank. The 
Court of first instanee (the Subordinate 
Judge) aosordingly disallowed the elaim for 
ejestment. He also found that the tank sup- 
plies good drinking water to the people of the 
looality, has supplied a great want and isa 
work of great publis utility, that the tank and 
ghats have been made at a considerable - 
вове, and in faot that the tank is an 
improvement on the property, and having 
regard fo these fasts and the faet that the 
plaintiffs were not prompt in soming to 
Oourt, he disallowed the mandatory injune- 
tion. He, however, held that plaintiffs should 
get Re. 1. OCO ав sompensation, and made a 
deoree aseordingly: On appeal the Court 
of Appeal below agreed with the Subordinate 
Judge on the frst two points, but held that 
the whole anit was barred under Artiole 1, 
Schedule 111 of the Bengal Tenaney Aet, The 
plaintiffs have appealed to this Court. 

As stated above, the notios under sestion 
155, Bengal Tenanoy Aat, was defestive, and 
the suit waa brought more than a year after 
the exsavation of the tank. The ваіт for 
ejectment сопа not, therefore, be sustained. 
Both the Courts below have also given good 
reasons why the elaim for mandatory 
injunction sbould be disallowed, and these 
questions bave not been raised before us. 
The only eontentions raised before us relate 
to the question of compensation, The Oourt 
of Appeal below was of opinion that the 
elaim for sompensation was merely anoillary 
to the claim for ejestment, and in that view 
held that as the suit for ejestment was 
barred by the one year’s rale of limitation 

i Өде: 


tiza 
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contained in Artisle 1, Sshedule 111 of the 
Bengal Tenansy Aot, the whole suit was 
barred. We are of opinion, however, that 
the olaim for sompensation was independent 
of the elaim for ejestment, although the 
wording of the plaint may lend oolour to 
the contention that the auit was framed as 
one under section 155, Bengal Tevaney Act. 
In the third paragraph of the plaint the 
plaintiffs asserted that they were entitled to 
have the land restored to its former sondition, 
to reaover reasonable compensation and to 
get khas possession, The first prayer in the 
plaint was for mandatory injunction, the 
second for reasonable sompensation and the 
fourth for khas possession, The first two 
are slaimed independently of the olaim for 
khas possession, and we are of opinion that the 
elaim for sompensation ean be maintained 
even though the claim for ejestment 
fails. 

Two questions, therefore, arice for воп: 
sideration, first, whether the alaim for 
sompensation is barred by limitatior; and 
secondly, if not barred, what compensation are 
the plaintiffa entitled to. 

The limitation applisable toa suit for oom- 
‘pensation in a oaee like this is two years, as 
provided in Artiole 52 of the Limitation Act, 
In the ease of Sharcop Dass Mondal v. Joggessur 
Roy Ohowdhury (2), where in a suit brought by 
a landlord against а tenant the primary relief 
sought was a mandatory injunction directing 
the defendant tofill up a tank exeavated by him 
in eontravention of the terms of the tenancy, 
and to pay damages to the plaintiff for hia 
wrongful act, and where the secondary relief 
sought was ejeotment, the defence (inter alia) 
was that the suit was barred by limitation, 
it was held by the Full Benéh that Artiale 
32 of the Limitation Act applied, and that 
the suit was barred, 

Artiele 32 of the Limitation Ast provides 
that in a suit “against one who having a 
right to use property for specifies purposes 
perverts it to other purposes," the period ів 
two years and it runs from "when the 
perversion first beoomes known to the 
plaintiff injured thereby.” The plaintiffs in 
their plaint stated that they beeame first 
aware of the exeavation of the tank on 
the 2186 Asar 1819 B, S., £e, within two 
years of the institution of the suit (12th 
Asar 1821). The Court of first instanoe 
found that it was wo. The Court of Appeal 
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below, however, has not some to any finding 
on the point, as it held the whole suit waa 
barred by the one year’s rule of limitation 
contained in the Bengal Tenaney Ast. The 
ease must, therefore, go bask for a finding on 
the point. 

The next question is what compensation 
plaintiffs entitled to if the 
suié is not barred. But before disoussing 
that question we may dispose of a point 
raised by the respondents, esz., that as the 
kabuliyat provides a remedy (by ejectment), 


‘the plaintiffs are not entitled to апу som- 


pensation, That, however, is not the only 
remedy, avd there is nothing to take away 
the right to eompensation on breash of 
covenant under the general law. lt is found 
that the tank is an improvement on the 
property and supplies good drinking water 
to the people cf the village, But the 
tenanoy is fcund to be в tenure, and there 
is an exprees stipulation that the tenant 
would not exeavate tanks without the 
permiesion of the landlord, The defendants 
have aoted in breash of the contrast, and 
the plaintiffs are entitled to some aom- 
pensation, for vindication of their rights, The 
damages in the oireumstanoes of the present 


ease, however, might have been nominal, but 


it is stated that the landlord gets nazar 
in sueh oases from tenants for giving 
permission: The Court of firat instanee 
assessed all the damages at Re, 1,000. The 


-Appellate Court held that it should have 


been assessed at the most at Rs. 500. The 
Лапа of the tenaney ineluded in the tank ig 
only 9 cottas, and as stated above the 
tank is an improvement on the property, 
In the peouliar oirsumstanees of the sase 
therefore, the compensation should be only a 
nominal one (say five rupees), plus the 
amount of naear whioh the landlord sould 
reasonably get for giving permission to 
exoavate а tank on 9 cofías of land. The 
Court of Appeal below did not go fully 
into the matter in view of his finding that 
the anit was barred by limitation. We 
think that he should assess the damages as 
indicated above. i 


The ease will aooordingly go baok to the 
lower Court, in order that it may aome to 
findinga upon the questions stated above and 
dispose of the appeal aesording to law, | Costa 
will abide tho result, 
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The Oourts below have found that the 
defendant No. 26 acted bona fide, and the 
appellant does not prass the appeal against 
him. The defendant No. 15 is not recognised 
as tenant and there вап be no desree against 
him, The appeal against defendants Nos. 16 to 
43 has been given up. The appeal against 
these defendants, therefore, will be dismissed 
with costs, payable to defendants Мов, 15 t» 26, 
the costes of fhe defendant No, 38 having 
been paid already and the other defendants 
not having appeared in this Court, The desree, 
if any, will be against the defendants Nos. 1 to 
14 only, and the sosts во far as they are eon- 


sernad will abide the result. 
Case remanded, 





LAHORE HIGH COURT. 

First Orvis АрркАһ No, 1941 ox 1920, 
February 21, 1921. 
Present; — Mr, Justice Broadway and 
Mr. Justise Abdul Raoof, 

Orrar S. I. DAVID3ON —PiAINTIFF 
— APPELLANT 
versus 
NORAH MaoDONALD DAVIDSON 
RESPONDENT AND OTaER8S—Oo- RESPONDENTS — 
RESPONLENTS, 

Divorce Act (IV of 1869), s. 10—Divorce— Adultery, 
‘proof of-—Letters written by parties, value of, 


- In a suit for divorce the correspondence between 
the respondent and a co-respondent is always в 
very important piece of evidence.[ p. 784, col. 1.1 . 
' ТЬ ids a fundamental rule that in а suit 
Yor dissolution of marriage it is not necessary to 
prove the direct fact of adultery. The Oourt may 
presume adultery when it is satisfied that a guilty 
attachment subsisted between the parties, and that 
opportunities occurred when a guilty intercourse 
might with ordinary facilities have taken place. [р. 
. 786, col. 1.] HN 

First appeal from the desfee of the District 
Judge, Quetta-Pishin, dated the 14th July 
4920, dismissing the suit. 
- Mr. O. Н. Oertel, for the Appellant, 

Mr. Des Raj Sawhny, for Respondents Noa, 1 


and 2. 

~ JUDGMENT.—The appellant, Captain 
S. I. Davidson, Surgeon Dentist, Quetta, 
made а petition for the dissolution of 
marriage against (1) his wife, Norah Mao- 
Donald Davidson, respondent, (x) Major 
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H. A, Tweedie, a student at the Staff College, 
Qaetta, co.respondent, and (8) Lieutenant 
Н. Gerald Sullivan, Royal Air Forse,.« oo- 
respondent, on the ground that his wife, 
Mrs, Davidaon, had 8ommitted adultery with 
the two oo-respondents on various oasasions, 
Along with a deeree for the dissolution of 
marriage the petitioner also claimed damages 
to the extent of Rs, 10,000 against each of 
the oo-respondents. І 

The petition’ was filed іп the Oourt of 
the Distriot Judge of Quetta on the 8th 
of June. The petitioner on the 29th of June 
1920 ‘made a statement in Oourt ‘in 
which he amplified his allegation as to 
the alleged adultery, stating that his wife 
had sommitted adultery in the last wesk 
of May 1920 with Major Tweedie at Wood- 
sosk' Spinney, and on the 7th June 1920 
with Lieutenant Sullivan bshind the old 
Авгойготв in a small wood. He further 
stated that he had suspicions that adultery 
had been committed on other dates also 
and gave those dates approximately as 
being between the 15th aud the end of May 
ав regards the eo-respondent No, 1 and 
between the Ist and 7th June as regards 
the oo-respondent No. 2, 

The petitioner and his wife, Mrs. Norah 
Davidson, were married st Waterloo, 
Liverpool, on the 8th September 1917. They 
are British ворјеоів and profess Christianity. 
At the time of the presentation of the 
petition they were residing at Quetta, The 
respondent and the oo respondents denied 
all the allegations made in the petition 
to the . 
jurisdistion of the Court to try the suit, The 
question cf jurisdistion was desided in 
favour of the petitioner and in appeal 
before us no question as to jurisdiction 
was raised. It is not nesessary, therefore, 
to take any further noties of this question. 
The other allegationa made by the petitioner 
were found not proved and the petition 
was dismissed by the learned District 
Judge of Quetta, Hence this appeal, 

The main issues upon whioh the desision 
of the ease depended were the Issues Nos, 2, 3 
and 6, The Issue» Nos, 2 and 3 have 
been decided against tha petitioner and in 
view of the desisionon those two issuas, 
the learned Judge of the Court below has 
not thought it nesessary to eonsider and 
deside the Issue No. 6. The ease for the 
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petitioner, as more fully diselosed in his 
statement dated the 5th July 1920, was 
that for various reasons he had become 


suspicions of the sondust of his wife and. 


that his suspisions regarding his wife's 
intimaey with Major Tweedie wera воп. 
firmed. In his deposition he stated that 


he and his wife were living happily and 
peacefully till about the third week in 
April. Then she began to go out after 
dinner without letting him know where 
she was going. When he asked her, she 
told him to mind his own business, After 
making fruitless remonstraneer, he told her 
after а week that if she did поб tell 
him when and where she was going he 
would look the door, In spite of this 
threat she continued to go out as before 
and on the night of the 15th she dis. 
appeared after dinner, without letting him 
know where she was going, He looked 
the door before going to bed, She returned 
&bout midnight and asked him to open the 
door, Therenpon he questioned her as to 
where she had been. She did not give а 
direst reply to the question, but walked 
away with Major Tweedie towards the car, 


which was standing on the road and re. 
‘quested to be driven away. 


What followed 
but it 
driven 


need not be mentioned in detail, 
mey be stated that she was 
to the boure of Captain Melver, 
I, M.S, where she was left by Major 
Tweedie. -On ressiving information from 
Captain Mslver the petitioner went to his 
honse to feteh his wife. Не, however, found 
her in bed and she absolutely refused to 
oome home with him, His suspisions being 


‘thus confirmed, he wrote a letter to Major 


Tweedie, a copy of which marked Exhibit 
P.17 is plased on the  resord. Next 
morning he spoke to his assistant, Mr. 
Sethi, that he would like to know where 
his wife was going every evening and that 
he would be grateful to him, if he wonld 
‘find out where his wife was in the habit 
of going. He made the same request to 
one Mr. Hammond, a friend of his, and 
asked him to aosompany Mr. Sethi. He 
waa informed by them that they had seen 
Major Tweedie and Mrs, Davidson together 
in Woodeosk Spinney lying down on a rug 
after dark, On the 7th of June the peti- 
tioner found on eoming home for dinner 
that his wife had gone out, leaving а 
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note stating that she was going to the 
pietures, The petitioner immediately went 
to Lourdes Hotel where Mr. Hammond, 
his friend, was residing and requested him 
to ünd out whether his wife was really 
at the pietures, Mr, Hammond went in 
searoh of Mrs. Davidson and ваше bask 
to report to the petitioner that she was 
neither to be found at the Pieture Houses 
nor at the Cireus, The petitioner suggested 
the Woodeosek Spinney and then went to 
his own bungalow. Shortly after mid. 
night the same evening, tee, 7th of June, 
& tonga arrived followed by Mr. Hammond 
and Sethi on motor өувіе, The petitioner 
was waiting at the entrance to his bungalow. 
He saw his wife getting ont of the tonga 
and went forward to ee as to who was 
in it. He salled ont “who is there,” and 
Sullivan replied that it was he, Mr. 
Hammond and Sethi, who had arrived 
immediately after, followed ` the tonga in 
whish Mr, Sullivan was driving away. When 
they eame back, they told the petitioner that 


-they had seen his wife sommitting adultery 


with Sullivan in the small wood near the 
Aerodrome. 

Mr, Hammond and Sethi are the prinoipal 
witnesses in the oase, who have aoinally seen 
Mrs. Davidson committing adultery with 
Sullivan on the night of the 7th Janea. 
Besides them the tonga-wala, who had 
driven Mr. Sullivan and Mrs. Davidson to 
the small wood behind the Aerodrome, has 
also been called ав a witness to’ prove the 
fast, As regards adultery alleged to have 
been committed with Major Tweedie in 
the Woodaosk Spinney also Mr. Hammond 
and Sethi are the prinsipal witnesses, In 
addition to the evidense given by these 
two witnesses Barkat Ali, taxi driver, hag 
alao bean produced as a witness to establish 
that Major Tweedie had bsen in the habit 
of driving Mrs. Davidson to the Woodoook 
Spinney, and remajning there with her at 
times after dusk. In addition to the oral 
evidense the petitioner has also put in 
eertain letters, some of whioh were written 
by Mrs. Davidson to Major Tweedie and 
Mr, Sallivan, and others written by these 
two gentlemen to Mrs, Davidson. The 
learned Distriot Judge has diseussed and 
eriticised the oral evidense in detail and 
with great minutensss, but has attashed 
no importanse to the lettersand bas merely 
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slurred ‘over them. In order фо deside “Norah my darling, A 
this ease, in our opinion, the learned Jadge Lord knows why I am writing this 
ought to have givens little more attention letter, but I am and you will never get it...so 
to these Jetters, besause in a sase of this why worry. l have missed you so mush 
nature the correspondence between а re- to-night, darling girl, and I hate to think 
spondent and co.respondent is always a what I will be like when I have lost 
very important piese of evidense. Exhibit you for ever, Have taken or tried to 
P-9 ia a letter whieh was written by Mrs. take my mind off yoa this evening by 
Dayideon to Major Tweedie. Itrunsthus:— helping to send oub invitations for the 
“Dear one, comie danse, and I think I have wangled 
lam going to the Club to-night. Mrs. (sic) one for you. 
‘Martin vis поб soming. I really intended I hate to think of you spending tha 
“to eansel my dances if she did not go, evening with Tweedie and I em so tried 
but I simply sould nof resist the temptation. and so muoh in love, so good night, darling 
‘My husband knows where I am going and heart, ` 


does not objeet, I have arranged for." Ever thine, 
There is another letter, marked  Eizhibit У Gerald.” 
P-10, by Mrs. Davidson to Major Tweedie Another letter marked Hxhibit Р.15 also 
eoushed in the following worde:-— s written by Mr. Sullivan is to the following | 
" Dear one, effect ; — 
Of eourse I would «are to go out on “Noarh dear, 


‘Monday, you did not say what time, Will Am afraid I shall not be able to go 
expest you sometime after dinner. One of to the show to night, but will have another 
the nurses turned up, but it was too late jaw with the C. О, and try to wangle (sic) it. 
to have іва sb ihe Olnb." Was up this morning but did not oome 
The last letter appears to be в reply over your bungalow. Please write mea 
written by Major Tweedie to Mrs, Davidson. souple of lines, dear, in ease I cannot come. 


16 is marked as Exhibit P.12 and runs Ооп molioamore.” — . 
вв. follows: — The letters, Exhibits P-18 aud Р. 14, were 
“Dear lady, ... addressed by Mrs. Davidson to Mr, Sullivan. 
. L am;ffee:on Monday evening if you They are given below :— 
would aare to go out anywhere. You will, : "My dear boy, 
of sourse, make the nesessary uveanwementa What a beastly shame you have to phus: at 


first, won't you? As you were not at the least I think so am feeling fearfully depressed 
Olub yesterday I suppose the Minto nurses and I waa so looking forward to seeing you. 


failed, did they? I did not enjoy myself the least bit. Mrs, Е, 
Yours, improves as one gets to know her, yas, do 
Н. A. T." some round to-morrow. I may be up, and I 
Another letter marked Exhibit P.ll was may not, feel very seedy. If you don’t get 
also. written by Major Tweedie to Mra, an answer when....., oome you will have to, 
Davidson and speaks for itself :— 150.00 my bed room door,” 
“Dear lady, 
Are you going to the dause this evening Р "Dear boy, 
I don't advise you to go unless you go Really Ido miss you, ean't imagine what 


with some one like Mrg Martin, but Ioan it will be like when I have to go. This 
feteh you about 9.30 and take you on if morning I went to Shaw's place, Tweedie 
you like. You should either really tell arrived soon after, much to my sorrow, he 
your husband or leave a note for him and did not tell me anything very hopeful, We 
tell him where you have gone. Let me are trying to find an ayah' who used to look 


know please, after Moore's kids. She may ba able to tell 
, Я Yours, a great deal It will not be safe for you to 
Н.А. T”. some here alone at night. Shaw says I must 


Exhibit P-16 is a photograph ofa letter be very careful, and not on. any aseount 
written by Mr, Sullivan to Mrs. Davidson, must I live with my husband,.as if I werg 
and runs ав follows ;— ` likely to,” E : 
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These letters are admitted by the ssvaral 
persons, their writers or their recipients, 
Their eontenta leave no room for а possible 
doubt аа to the intimasy and familiarity 
batween Mrs, Davidson on the one hand and 
Major Tweedie and Lieutenant Sullivan on 
the other. 

In Rattigan'a Law of Divorse ab page 332, 
Appendix (0), dealing with the question of 
the proof of adultery, the following passage 
is to be found :— ; 

‘It ia a fundamental rule that it is not 
neaessary to prove the direst fast of adultery: 
beoanse if it were otherwise, there is not one 
ease in a hundred in whish that proof would 
be attainable; it ів very rarely indeed that the 
parties are surprised in the direst fact of 
adultery.” 

, Аё page 333 ia fo a found the following 
‘remark whish is supported by a number of 
authorities quoted therein ;— 

“The Court may, however, presume adultery 
when itis satisfied that a guilty altashment 
subsisted between thd parties, and that op. 
portunities oosured when a guilty intersourse 
might with ordinary feeilities have taken, 
piace." 

The -rule above indieated has a direst 
bearing on the ease against the oo respondent, 
Major Tweedie. We have to decide aa re- 
gards the oase against him whether opportu-. 
nities had cosurred when а guilty intereourse 
might with ordinary facilities* hava taken 
plase, for in his ease admittedly there is no. 
direat evideuce of adultery. 

' It is perhaps better to follow the sourse 
adopted by the lower Oourt and firat deal. 
with the oral evidenes relating to the oase 
against Lieutenant Sullivan. Hammond has 
stated that the search at the Woodeook 
Spinngy having proved fruitless, he in sompany 
with Sethi oyeled towards Galbraith Spinney 
to institute a search there. While proseed. 
ing slong the pucca road they observed & 
fonga standing by in the vaoinity of the 
Aerodrome. Om questioning the tonga-driver, 
Pir Mubammad, they were told that he bad 
brought a Sahib from the Kabul Lines and 
а lady from the Joyut Road and they had 
both entered the jungle. The tonga-driver, 
however, waa unable to tell tha precise spot 
where they had gone, The time was about 
8-30 р, v. Hammond and Sethi proseeded 
along & pathway into the jungle and were 
able to losate Sullivan and tha lady on a 
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spot on tha ground olose to a dilapidated 
mud but, They went to a spot on tho right 
side of the hut, and ossupied в position from 
where they sould observe Sullivan and Mrs, 
Davidson sommitting adultery. Sethi’s evi- 
dence is almost similar, and he too has deposed 
that he witnessed Sullivan and Mra, Davidson 
committing adultery. Hoe heard the sound 
of kissing and saw them making movamantea, 
sometimes Sallivan being olose to the wall of 
the hut and at other times Mrs. Davidson, 

If the evidense of these two witnesses oau 
he believed, the васе for the patitiover ia fully 
made out. The learned Judge has, however, 
disbelieved their  evidenes for various 
reasons, with whieh we will now deal, In the 
firat place, he has held that ib has not 
been made ont that these witnesses had 
seen Lientenant Sullivan and Mrs. Davidson 
in the small jungle near the mud hut оа the 
night of the 7th June. Оа the eontrary the 
learned Judge has held that it has bam 
proved by positiva avidence that Sullivan 
and Mrs. Davidson ware elsewhere on the 
night of the 7th of June and that they ware 
behind the Aerodrome on the night of the 
8th June. He has arrived at this eznoelusion 
onthe admissions made by Mr. Sullivan and 
Mra. Davidson. They both hava admitted that 
they had visited the spot in the wood 
about tha hour stated by Hammond and 
Səthi on the &th of June, and not on “the 7th, 
Mr, Sullivan attempted to plead a sort of an 
dlibt, alleging that he with Mr, Davidson was 
at the Garrison Cinema on the night of the 
7th of June, To support thia statement he 
galled one Mr, Poxon, Manager of the 
Cinema, who stated that on tha 4th of June 
a gentleman was allowed a seat in the Cinema 
without paying for tiskets whish ha had 
purchased, The entries in the assount books 
of the Cinema for the 4th of June showed 
a deficit of Rs. 4. The вате gentleman oame 
on the evening of the 7th of June and paid 
up Rs, 4, whioh made up the defiaieney of the 
4th of June, The manager, however, was, 
unable to resogniza the gentleman. The 
money had been paid out of a wallet and 
a wallet was shown to Mr, Poxon, but he was 
unable to state that it was the same wallet 
out of whish the money had been paid, This 
evidence, as it stands, is wholly vague; but 
even if it did possess any value, it was taken 
away by the following statement which Mr, 
Poson made :-— 
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“I eannot say whether the gentleman also 
took seats on the 7th.” 
' Mr, Sullivan might have gone to the 
Cinema to pay the Rs. 4 due from him, but 
unless it could be established that he along 
with Mrs. Davidson took seats and witnessed 
the. Oinema, this piese of evidenee as a proof 
of alibi is utterly valueless, Mr. Sullivan 
further stated that on the night of the 8th 
of June before going to the wood he had 
visited the Quetta Olub and had brought 
from there a bottle of ehampagne. From 
the voushers produsbd by Mukand Lal, slerk 
of the Quetta Club, Sullivan has been able 
to show that he had purehased & bottle of 
ehampagne on the evening of the 8th June. 
Both he and Mrs, Davidson have stated that 
after visiting the Club and taking the 
champagne bottle onthe 8th of June, they 
had proseeded to the wood behind the Aero- 
drome. This circumstantial evidenoe would 
have gone à long way to prove that it was on 
the evening of the 8th that they had gone to 
the spot, for the tonga- driver, Pir Muhammad, 
has also deposed to their going to the Olub 
before proseeding to the wood, but а vousher 
of the 7th of June also shows that Sullivan 
had visited the Club and had pnrehased 
a box of eigarettes on that evening, Pir 
Muhammad is positive in stating that it waa 
on the evéning of the 7th that Sullivan and 
Mrs, Davidson had visited the Olub before 
going to the wood behind the Aerodrome, 
Questioned as to what they had brought 
from the Olub, he was unable to state the 
precise nature of the things brought by 
Sullivan. He simply notised something 
whieh he could not olearly seo, This 
evidenes alio does not support the statements 
of Sullivan and Mra. Davidson, The ground, 
therefore, оп whieh the learned Judge has 
held that it was positively proved that it 
‘was on the 8th of June that Sullivan and 
Mrs. Davidson had gone to the spot behind 
Aerodrome entirely fails. Now Pir: Muham- 
mad is positive that it was Monday the "7th 
of Jone in Ramzan, a day on whieh Hindus 
go to the fort for visiting Pani Nath, that he 
had taken Sullivan to the jungle. The 
statement of Pir Muhammad fully eorrobo- 
xates the statements made by Hammond and 
Sethi, In our opinion there is no reason to 
doubt the sorrestness of the statements of 
Pir Muhammad, Hammond and Sethi on the 
point, These statements are further eorrobo- 
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rated by the partial admissions of Sullivan 
and Mrs, Davidson. 

Mr. Hammond kept a diary in which he 
has made entries relating to the incidents of 
the 7th of June. That diary was in the 
posket of Hammond’s overeoat at the house of 
the petitioner. Mrs, Davidson has prodused 
an extract from the diary marked Exhibit 
R-1, The last entry in this extraat is 
dated the 8th of June and relates to the 
ineident of the alleged adultery. This piece 
of evidence is aleo relied проп by the defense 
to show that Hammond’s own writing went 
ёо prove that the events alleged to have 
taken plaoo on the 7th had setually taken 
plase on the 8th. Now the extrast (Exhibit 
R-1) is said to be a copy stealthily made 
by Mrs, Davidson from the diary book of 
Hammond. It is extremely doubtful whether . 
this вору oan be relied upon as а piece of 
sesondary evidenee. The mere fast that the 
entries are to be found on the page bearing 
dated the Sth of Jane, does not nesessarily, 
prove that the event must also have taken 
plase on, the 8th. To our mind it is not 
unlikely that the events of the night of the 7th 
of June might have been noted down the next 
day, i.e, the 8thof June, No donbt, Mr. 
Hammond has stated that he had made the 
entries at the time the event took plase, but 
we do not believe this statement. In any 
ease this copy. is alleged to have been made 
by Mrs. Davidson, a highly interested party. 
We eannot treat the Exhibit R1 in’ any 
sense а legaland reliable piese of evidence. 

We, therefore, hold that it has been proved 
beyond any reasonable doubt that Mr, 
Sullivan and Mrs. Davidson went to the 
spot on the evening of the 7th at the time 
mentioned by the witnesses, 

As regards the observanee of the astual 
adultery, the learned Judge has pointed out, 
what he salle, ` certain important dis. 
erepaneies and improbabilities in the evidenee 
of Mr. Hammond and Mr. Sethi. The first 
discrepanoy whioh he has pointed cut relates 
to the positions in whish Mr. Hammond and 
Mr. Sethi lay while watehing Mr. Sullivan 
and Mrs, Davidaon. He has drawn a sketeh 
of the dilapidated mud hut and has pointed 
out that, having regard to the statement of 
Mr. Sethi made at a subsequent date when 
the learned Judge visited the. spot in the 
sompany of the Counsel for the parties and 
the witnesses, the story that Mr. Sethi was 
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sble to see Mr. Sullivan and Mrs, Davidson 
from the spot where he lay besame highly 
improbable, The sketeh was not prepared 
at the time of the inspection of the spot. 
It was evidently prepared by the learned 
' Jndge subsequently, relying on his memory 
and bis observation. So far as the evidense 
of Mr. Hammond is oonaerned, there 
sould be no possible doubt as. to the ability 
of the witness to observe Mr, Sullivan 
and Mrs Davidson, It is only with regard 
to the evidense of Mr. Sethi that the learned 
Jadge feels any doubt, He says that “the 
observer at Y would require to be straining 
round in an unnatural and thoroughly 
memorable manner to observe from there 
what was passing at E F О Н. He would have 
to move his head and twist his neak,” Itis a 
pity thatthe learned Judge did not draw a 
plan before the witnesses and did not ask 
them to mark the position from whish they 
had observed Mr. Sullivan and Mrs. Davidson 
together. 16 was not fair to the witnesses 
. to tast their evidense in the light ofa sketeh 
prepared afterwards when writing the judg- 
ment. Ordinarily it isnot always possible 
for a witness to state the exact distansa and 
position from whieh he was  watehing, 
What is important in the evidenee of the 
witness is that he positively states that from 
the position whieh he oseupied he was able to 
witness Mr, Sullivan and Mrs. Davidson 
together, In stating the position he might 
not have aagurately pointed out the spot, 
The learned Judge of the Üourt below has 
devoted a good portion of his judgment to 
the sonsideration of the diserepansy on this 
point. We аге not impressed with the 
reasoning of the learned Judge and we 
eannot hold that the disorepansy pointed out 
by him isso important as to take away the 
value of the evidense given by Mr. Hammond 
and Mr. Sethi. 

The next dissrepaney pointed ont by the 
learned Judge is as to the plaoe where the 
tonga was standing, and he has naturally 
attached a good deal of importance to this 
discrepancy, besause if was the dissovery of the 
tonga that had led eventually to the dissovery 
of Mr, Sullivan and Mrs. Davidson in the wood, 
The learned Judge is of opinion that, agsording 
to the evidenae, the tonga was standing so far 
away from the metalled road that it воша not 
have been possible for Mr, Hammond and 
Mr. Sethi to have observed it while 
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going on their motor eyele, Now on the 
evidence there ean be no doubt that Mr. 
Sullivan and Mrs, Davidson had got down 
from the tonga on the metalled road, They 
had given him leave to go away and to воще 
back аб about 12 in the night. The tonga 
driver had preferred to remain and wait for 
them, There is по reason why he should have 
takén bis tonga away ёо any considerable dis- 
tanee from the metalled road. From the photo. 
of the environments of the jungle attached to 
the judgment of the Court below, it is easy to 
dissern that the ground round about below 
the metalled road is not very even and it is 
after all the visinity of the jungle, and there 
are trees seattered round about, tia diffieult 
to conceive why the tonga-wala should have 
gone away very far from the metalled road. 
In our opinion the learned Judge has laid 
too mnoh stress upon this point. We sre 
not prepared to take the same view as the 
learned Judge has done, 


Over and above the so called dissrepansies 
the learned Judge bas relied upon sertain 
improbabilities in the story told by Mr. Ham- 
mond and Mr. Sethi. He remarks that "at 
ibe time when Hammond and Sethi arrived 
on the scene, assording to their own statement, 
it was dark as pitch; ^I maintain it was 
absolutely impossible for anyone driving along 
the road A Bat this hour to see from some- 
where to the left of thé point A, espeeially 
when going at 10 or 12 miles an hour as stated 
by Mr, Sethi, & tonga with its lights out, 
standing against a background of dark trees 
close besides it." Now, in the first place, 
Hammond has nowhere stated that it was 
pitoh dark, It was dark, no doubt, at 10-30 
as the moon had not risen till then, but it 
was a starry night and if the tonga was stand. 
ing not very far from the metalled road, there . 
was no difficulty in observing it. The learned 
Judge further remarks in the judgment that 
" this question of thg extreme darkness of the 
night somes in also with regard to Hammond 
and Sethi's assertion that they also saw 
adultery baing oommitted.” Where the 
learned Judge gets the extreme darkness 
from, we fail to understand, 


Mr. Sethi isthe son of Bhai Amar Singh, 
arespestable Sikh Khatri of Rawalpindi. He 
has ansestral property in his own distriet and 
has purshased a bungalow for Rs, 10,000 in 
the Quetta Cantonment. He bas a motor: 
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of hisown, „Нә was cffered a post by Gov. 
ernment carrying в salary of Rs. 350 а month, 
whish he did not aacept as he pre- 
ferred to work ав в contractor in the 
military: and did so for 8% years. He 
is working now as an assistant to Captain 
Davidson and gets Rs, 200 per[mensem as 
рву. Не освпріев a good gosial position and 
is treated by Captain Davidson on {егш of 
equality. He takes tea with him and is looked 
upon ав в gentleman. We mention this, 
beabuse the learned Judge appears to take 
exception to bis evidenee on the ground of 
his status also. Mr. Hammond is an English 
gentleman of independent mesns and carries 
on the profession ofa Dentist, although as 
frankly admitted by bim, he has no recognised 
qualifieations. There is nothing strange in 
this, as there are many others in this country 
nob possessing ару recognised qualificatiors 
yel earrying on a lucrative business, The 
evidense of these witnesses, therefore, cannot 
be diseredited on the ground of status, Now 
at the time Hammond gave his svidenes be 
' was residing with Captain Davidson, and 
Mr, Sethi was his assistant. It is not fair to 
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fearfully depressed and I was во 
forward to seeing you.” She invites him to 
knoek at her bed-room door. These loving 
souple are then found ina seeluded out of 
the way jungle under the cover of night lying 
together on a rug; ів itfeirto sey that 
there was no opportunity and no evidence as 
to condust P In what olass of sosiety such 
в conduct сап be tolerated ? In опг opinion 
both upon the direst and the sireumstantial 
evidence the enses against Mrs, Davidson and 
Sullivan is complete and proved to the very 
hilt. : . 

Againat Major Tweedie the evidence oon- 
sista of the letters whieh have already been 
referred to and the evidence given by 
Ва: kat Ali, motor-driver, and by Hammond 
and Sethi. Hammond saw them together in 
the Wocdeask Spinney’ four times after dinner, 
What he saw may be given in his own 
words :— ` 

" Four times between the middle and end 
of May I saw her lying in Woodeosk Spinney 
on a travelling rug and pillows with Captain 


Tweedie... loannot give approximately thedates · 


of the four ofeasions on whioh I saw Mrs. 


these witnesses to charasterise their evidence. -Davidson and ‘Major Tweedie in Woodoosk 


as biased, prejudiced and partial upon this 
ground, alone; . 

: їп addition -to the direet oral evidenae 
there is strong sireumstantial evidenee to 
whish we bave already referred ard which 
tells very much against Sollivan and Mre. 
Davidson. Ag. regerds this evidence the 
learned Judge makes the following observa» 
tion in his judgment :— 

‚ * Buoh other evidence aa there is, namely, 
the correspondence, is useless to establish the 
eommission of adultery without other evi- 
denes showing opportunity and sonduat, such 
agit would be reasonable to hold oreated a 
‘just inferenoe of adultery,” 

We have already referred to the letters 
written by Sullivan to Mrs, Davidson and 
by the latter to the former. Sullivan 
addresses her as " Norah my darling." He 
profesces love for herand feels worried at 
the idea of beirg separated from her. He 
hates to think of ber spending the evening 
with Tweedie. Haends one of his letter with 
these signifeant words :—' I am во tired and 
во muoh in love, во good night, darling 
heart. Ever thine, Gerald," Mra. Davidson 
addresses Sullivan as "My dear boy,” In 
ohe of her letters she seys “I am feeling 


Spinney. The dates may Бе “їп my diary. 
On esoh of these four ossasions the time when 
І saw them was after dinner, On eaoh of 
these four ossasions I found them lying on а 
rug and: pillow: and Sethi alio saw them, 
On eash cocasion I saw them embrasing one 
another. То the beat of my knowledge and 
belief I was 20 or 30 feat from them lying 
hidden under cover and Sethi waa doing the 
вате.” 
Mr. Sethi gives the aecount in these worde: 
" I told petitioner that his wife goes with 
Major Tweedie to Woodeoek Spinney. [then 
eommenesed to go to Woodeoek Spinney in 
order that I might find out the truth, One 
night, І mean evening, I went alone in my 
motor ear and 1 eaw Major Tweedie and Mrs. 
Davidson in Woodeosk Spinney. I told the 
petitiorer and suggested that it would be better 
if someone else &esompained me. In oon- 
sequenge of this Hammond assompanied me 
to Wocdecek Spinney. Four times І and 
Hammond saw Major Tweedie and Mra, 
Davidson together. Both were lying down 
(dono lete leue the baghalgir) i.o., together in 
eaoh other’s arma,” 
` As rogards the intimacy between Tweedie 
aud Mro, Davidson there oan be no possible 


looking. 
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doubt. The only qnestion is whether there 
was sufficient opportunity and whether their 
condust was sush as to lead toan inferenss 
of adultery after reasonable eonsiderartion of 
all the pros dnd cons, In our opinion sush 
opportunity is established by the evidenae, 
and their sondust leads us to the conclusion 
that in all probability adultery was osm- 
mitted. 

The respondent and the corespondente, ag 
Already mentioned, have den'ed the sharge of 
adultery and have in their depositions tried 
to make out that thay nre qaite innoasnt, 16 
із not neseasary to sonsider their statements 
or other evidense prodused in defenas in any 
detail, аз in the face of the strong and reliable 
evidenge of the petitiomer wa are not prepared 
to asaept their statements We have now 
only to daside the Issua No. 6, namely, 
whether or not the petitioner has been guilty 
of suah neglest and eonduot as would disentitle 
him to a dearee of dissolution of marriage, 
Beyond certain vague seggestions nothing 
substantial has been proved against the 
petitioner. Mre, Davidson has suggested im- 
proper intimacy between the petitioner and 
Mrs. Moore, but inspite of all efforta no evi. 
dense sould be found to establish this sharge 
against the petitioner. Neither adultery, nor 
eruelty nor -desertion on the part of tha 
husband has been established. 

In view of the above findings we must set 
aside the dearee of the Court below diamissing 
the suit, and desree the suit, 
deslare the marriage dissolved and grant 
the petitioner а desree nis? for the dissolution 
of the marriage with oosts to be paid by the 
во respondents, Major Tweedie and Lieutenant 
Sullivan, eo-respondents, are further ordered 
to pay Rs. 5,000 esoh as damages, whioh 
they will deposit in this Court. Having 
regard to the speoisl sircumstanoes of this 
саве we direst thatthe money shall be paid 
to Mra, Davidson, 

Appeal allowed, 
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LAHORH HIGH COURT, 
Sgeconp Civi, Apes .t No, 1672 ок 1917, 
May 5, 1921. 

Praesent: —Me  Justiao Lavlie Jones 
and Mr. Justios Martinean, 
REMAL DAS AND ANOTHER— PLAIATIFFÀ — 
APPELLANTS 

. versus 
Musammat JANNAT—Doevanvayt 


RESPONDENT, 

Registration Act (XVI of 1908), з. I1 —Suit for 
registration of document—Scope of enquiry —Punjab 
Alienation of Land Act (XLIII of 1900), ss. B, 17— 
Mortgage before  Act—HFwurther advance after Aot, 
whether new mortgage. 


In а suit under section 77 of the Registration 
Act the only enquiry which the Court is bound to 
make is whether the ostensible executant signed 
and delivered to the other party the document which 
the latter produced for registration. The Court 
cannot, in such a suit, enter into any question re. 
garding the validity of the document. [p. 792, col, 1.] 


Where a mortgage has been effected before the 
fth of Tune 1901 and a further advance is made 
after that date оп the old security, then "the 
further advance is nota new mortgage within the 
meaning of the Punjab Alienation of Land Act, 
provided that nochange is made in the terms of 
the original transaction. [p. 790, col. 1.] 


Sesond appeal from a dearee of the Distriot 
Judge Multan, dated the 8th February 1917, 
reversing that of the Senior Subordinate 
Judge, Muzaffargarh, dated the llth Ostober. 
1916, 

Lala Har Gopal, for the Appellants. 

Lala Amar Nath Ohono, for the Respond. 
ent, 


JUDGMENT,—In 1894 the father of the 
defendant in the present ease mortgaged 
certain immoveable property to Remal Das, 
In 1915 defendant admiltedly exeanted 
another document whieh oreated а further 
sharge on the same property. She did nof, 
however, appear before the Sub-Rogistrar, 
who refused registration for that reason, 
Subsequently when the matter same before 
the Registrar, she admitted exeoution but 
stated that her consent was obtainted through 
undue ірйпепве on the part of her father-iu« 
law, and on this grourd registration was 
refused. 


The plaintiffs then inatituted the present 
suit for the registration of the doeument 
under seetion 77 of the Registration Ast, 
They obtained a deorea.in the first Court, 
whieh was set aside by the District Judge, 
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and they have now preferred a sesond appeal 
to this Court. . 

The appeal must elearly be aecepted. The 
District Judge was not entitled to enquire 
into anything more than whether the 
ostensible exesutant signed and delivered to 
the other party the dosument whieh he pro- 
dused for registration, and he could поё enter 
into any question regarding its validity, vide 
Nawab v. Arjan Das (1), 

Nor is there any forse in his other ground 
for accepting the appeal, namely, that 
registration of the dosument was presluded 
by the provisions of seotion 17 of the 
Alienation of Land Aat, besause whére в 
mortgage has been effected before the 8th 
of Jane 1901 and a further advanse is made 
after that date on the old security, than the 
further advance is not a new mortgage, 
provided that no changes are made in the 
terms of the original transaction (see page 
4l of Shadi Lal’s Commentary on that Aot 
and paragraph 293 of Finansial Oommia- 
sioner’s Standing Order No. 1, dated 2nd 
Beptember 1914), It need only be added that 
the matter is not affeated by the fast that 
the sesond deed soniains a note showing that 
ав the result of a private partition the sesond 
plaintiff Adit Ram bad bsssme опа of the 
mortgagees. 

. Wa aesept the appeal ani restore the 
.deeres of the first Court with oosts through- 
ont. : 
Appeal accepted, 
‚ (1) 13 P. В, 1908; 78 P. L, В, 1901. 





MADRAS HIGH COURT. 
` Saoowp Олуг APPEALS Nos, 1111 & 1112 
or 192). 
January 27, 1921, 
Present : —Mr. Justise Spencer and 
Mr. Justice Ramesam. , 
SABAPATHY PATHAN —PLAINTIFF 
— ÁPPRLLAATIN BOTH 
versus 
PERUMAL PADAYAOHL AND ANOTHER— 
Derexoants— REsPONDEATS Ім No, 1111 
AND 
NATESA THEVAN-——DsrFZNDANT 
А Is Nc. 11129-— RESPONDENT, 
Civil Procedure Code (Act Y of 1908), О, XVIII, 
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т. 18, О. XXVI, v. 9, scope oje—Local inspection by 
Judge in person, tf legal — Commission, issue of —Civil 
Procedure Code (Act XIV of 1£82), в, 392, 


Under Order XVIII, rule 18, Civil Procedure 
Code, read with Orde? XXVI, rule 9, Civil Pro- 
cedure Code, a Judge may make a local inspection 
in person at his discretion. [p. 701, сої 2.] 

The effect of the omission in Order XXVI, rule 9, 
of the provision for the issue of а commission for 
local investigation “only in cases where it could not 
be conducted by the Judge in person,’ which was 
found in section *92 of the old Code, is only 
that under the new Code the issue of the com- 
mission is not restricted to cases where the Judge 
is unable conveniently to make the investigation 
himself. As the rule now stands, a Judge may 
issue а commission in any case where he deems it 
fit to do so, irrespective of his own inconvenience, 
[р. 791, col. 2.) х 

Rai Kishori Ghose v. Kwmudint Kanta Ghose, 14 
Ind. Cas. 877; '6 C. L. Je 18%, Anant Lal Sahu v. 
Gokul Sahu, 85 Ind. Cas, 344, Dwarka Prasad v. 
Makhu Lal, 52 Ind. Cas. 241 and Ahmad Sahib 
Bhutari v. Magnesite Syndicate Limited, 29 Ind Cas, 
60; 28 M. D. J. 693; 2 L. W. 460; 17 M. L. T. 887 
39 M. 501, considered. 

Kessowji Issur v. G. I. P. Railway Company, 31 B. 
381; 6 С. І. J. 5; 110. W. N. 721; 17 М.І. J, 847; 4 
А. L. J. 461; 9 Bom. L. R. 671; 841. A. 115; 2 M. 
L. T. 485 (Р. 0.), explained. 

Sesond appeals against the deerees of the 
Court of the Subordinate Judge, Mayava- 
ram, in Appeal Saita Nos, 15 and 16 of 1919 
respeotively, preferred against the deerees of 
the Court of the Distrie& Munsif, Mayava- 
ram, іп Original Suits Nos, 13 of 1917 and 
221 of 1916 respestively. 

FACTS appear from the judgment. 

Mr. S. Muthiah Mudaliar, for the Appellant. 
—The Subordinate Judge should not have 
made the loeal inspestion himself. ‘Order 
ХХҮ!, rule 9, provides for the issue of a 
eommission only for purposes of losal 
investigation. The provision іо the old Oode 
that the sommission sould iseue only when 
the Judge is-not able to eondust the 
investigation in person, is deleted in the new 
Code. The effest of the omission is that the 
Court cannot make a personal inspestion, 
See Hai Kishori Ghose v. Kumudini Kanta 
Ghose (1), Anant Lal Sahu v. Gokul Sahu (2), 
Dwarka Prasad v. Makhu Lal (8), Ahmad 
Sahib Skutari v. Magnesite Syndicate Limited 
(4). The Privy Oouneil have in Kessowji 


(1) 14 Ind, Cas 377; 15 О, L. J. 188, 

(2) 85 Ind. Cas. 344. 

(8) 62 Ind. Cas. 241. i 

(4) 29 Ind. Cas, 60; 28 М, І, J, 698; 2 І, W, 460; 
17 M, L, T. 887; 39 М, 601, 
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losur v. G. I. P, Railway Company (5) condemn: 
ed personal inspestion by Judges. 

Mr. B, Bashyam Iyengar, for the Respond. 
Bnis,——There is no substantial shange in 
the new Code with regatd to loeal inspeation 
by Judges. Order XVIII, rulo 18, gives 
that power. Tke omission in Order XXVI, 
rule 9, of the language in the old Code 
should not be understood as forbidding per. 
sonal inapeotions, It has the  effest of 
enlarging the powers of Court. 

The issue of commission is no longer 
restricted to oases where the Judge is unable 
to make the inspestion himself, In Kessowjt 
Issur v, Q, І, P. Railway Company (5) the 
Privy Counsil do поё eondemn losal inspse- 
tions by Judges outright. They depre- 
eate the Court forming opinions on the 
basis of such ingpestion and using them 
эв grounds for ita judgment, 

JUDGMENT.—We are not satisfied that 
the learned Subordinate Judge acted 
irregularly either in admitting additional 
evidenss in appeal or ір inspesting the site. 
The Judge gave substantial reasons for 
admitting additional evidense in the shape 
of publie resords, 
` The decisions in Rat Kishor? Ghose v, 
Kumudini Kanta Ghose (1), Anant Lal Sahu 
`y, Gokul Sahu (2) and Dwarka Prasad v, 
Makhu Lal (3) have been quoted in support 
of the argument that itis illegal for a Court 
in person to hold а logal inquiry. 

The two latter are judgments of single 
Judges, and in all these oases the desiaions are 
based on the omission from Order XXV |, 
rule 9, of the Code of Civil Prosedure, of the 
words that oesurred in sestion 392 of the 
old Code, whieh provided for the issue of a 
eommission for а Іова] investigation only in 
eases where it sould not be sonveniently 
eondusted by the Judge in person. Two of 
the learned Judges relied algo on the English 
prastioe in such matters. In India we must 
be guided by our own Civil Prosedure Code 
on matters of procedure, whieh are spesifially 
provided for. 

. There is also a ване of thia Court, Ahmad 
‚бам Shutart v. Magnesttee Syndicat Limited 
(4), whieh proeeeds on the assumption that 
the shange of language in Order XXVI, rule 


(5) 31 B. 881; & O. L. J. 6; 110. W. М, 721; 17 M. 
J. 347; 4 A. L. І, 461; 9 Bom. L. В, 671; 84 І. А. 
115; 2 M. L, T. 435 (P. 0). 
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9, signified prohibition of inspeetion being 
eondusted by Judges in person. 

We donot think that it has that signi- 
fioanas, 

The effest of the alteration in the language 
seems only to be that the issue of commissions 
ia not restriated fo oases where the Judge is 
unable conveniently to make the investiga» 
tion himself. As the rule pow stands, a 
Judge may issue a eommission in any ease 
where he deems it 5t to do so, irrespective of 
his own sonvenience. 

In none of the abov8 desisions has any 
agsount been taken of the newly enaeted 
provisions in Order XVIII, rule 18, whieh 
deslares: “The Court may, at any stage ofa 
suit, inspest any propertyor thing sonsern- 
ing whieh any question may arise.” This 
rule suggests that the Legislature desired to 
encourage rather than to prohibit the 
elusidation of the truth by means of personal 
inpseotions made by Judges. 

The Privy Counsil desision is Kessowjt 
leur v. 9.1. P. Railway Company (5) has 
very often been quoted as meaning. that 
Judges should, under no sironm:tanoes, hold 
an inspeotion of the site in dispute, but if 
the desision is sarefully studied, it appears 
that the objestion to the prosedure adopted 
in that oase was mainly to opinions being 
formed upon an inspestion made under con- 
ditions quite different from those whieh 
were material to the question at issue at 
the trial. 

In the present oase no such objection ean 
be advanded. The use made by the learned 
Judge of what he observed at the inspestion 
was to verify and confirm what the Commis- 
sioner had already noted in his reports, By 
so doing, it aannot be urged that either side 
was prejudiced. 

The second appeals fail and are dismissed 
with ooste. 

M. C, P, 

‚ * Appeals dismissed, 
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LAHORE HIGH COURT. 
Srcosp Ог Arrear No. 588 or 1918, 
: May 16, 1921. 

Present :—-Mr, Justico Wilberforse and 
Mr. Justice Abdul Qadir, 
‘SHANKAR DAS AND AROTBER-—PLAINTITES 
— APPELLABTS 
t був 
Tun PUNJAB NATIONA!. BANK, , 
LIMITED, LUDHIANA BRANCH, двр | 

ANOTBER— DE FENDANTS— ResPONDENTS, 

Fraud—Cheque, payment of, by Bank tn good faith— 
Manager, knowledge of, that cheque would be attached, 
effect of — Title, whether affected—Bank, liability of. 

Where a Bank cashes a cheque in good faith, its 
title is not affected by tke fact that the manager 
of the Bank had knowledge that the cheque would 
probably be attached by the creditors of the payee. 
Nor is it affected by any transaction between the 
manager and the payee after the payment has 
been made. 

G , a judgment-debtor, cashed a cheque which was 
drawn upon the defendant Bank. After the pay- 
ment had been made by ihe Bank, G., was served 
with an order restraining him from negotiating 
the cheque. Ib was found that the manager of 
the Bank had knowledge that some such order 
would be issued and retained part of the money 
paid by the Bank under an independent trans- 
action with G. In a suit by the creditors of G. for 
a declaration that the cheque was liable to aitach- 
ment in execution of their decree against G.: 

Held, that, the Bank had obtained a good title to 
the cheque, 

Sesond appeal from a decree of the Addi- 
tional Distriot Judge, Jullundur, dated 
the 6th of Deeember 1917, reversing that 
of an Honorary Snbordinate Jadge, First 
Class, Jullundor, dated the 29th of August 
1917, À 

- Mr. Вај Krishen for Lala Jagan Nath, for 
the Appellants. 

Mx. Mukand Lal Puri, for the Respondents, 

JUDGMENT.--In this oase the plaintiffs 
sued fora deolaration to the е вої that two 
sheques which were cashed by the defendant, 
the Punjab National Bank, on the 22cd of 
April 1915, were liable to sitashment and 
sale'in execution of their d'éeree against the 
defendant, Ghulam Hussain. The firet Court 
ina very lengthy judgment oame to the 
sonsinsion that the whole matter of the 
eashing of the ohcques was fraudulent and 
granted the plaintiff a deoree as prayed for. 
It is diffienlt to summarise the findings of the 
Jower Appellate Uourt, as they are most 
eontradietory, lt appears, however, that 
the District Judge has some toa вопвіпвіоп 
that there was probably some cort of eon. 


spiracy between Ralla Ram, the Manager of 
the Bank, and Ghulam Hussain, although he 
has not believed the major part of the evidense 
of this eonspiraey, namely, that relating tõ 
the presentment of the  eheques at thé 
treasury and the sonversation between the 
alleged sonspirators. The lower Appellate 
Court has further held that even if Ralla 
Ram and Ghulam Hussain were partners in 
a fraudulent transaction, the Bank, having 
obtained an entirely honest title in the obeques 
and having paid ‘the money honestly, could 
not be deprived of them. The appeal was, 
therefore, accepted and the plaintiffs’ suit 
was dismissed. Against this desision the 
plaintiffs have perferred a second appeal and 
we have heard it argued by Mr, Raj Krishen. 
The relevant facts of the sasearo that the 
plaintiffs had instituted a suit against 
Ghulam Hussain and on the 22nd of April 
applied for an injunstion to be served on the 
defendant-judgment-debtor not to negotiate 
the two aheques resently received from the 
Railway Works Department, This injunstion 
order was served on Ghulam Hussainat 6 
P. X. of the same day. Meanwhile Ghalam 
Hussain went tothe Punjab National Bank 
at Ludhiana and negotiated the eheques. 
The Bank, as found by the Distrist Judge, 
paid ont the money in eash, Then there is 
mush eonfliot as to what happened between 
Ralla Ram, the Manager, and Ghulam 
Hussain, Halla Ram may have kept part of 
the money or the whole of the money, or he 
may have given the whole of it to Ghulam 
Hussain; but we do not think that we are 
eonserned as to what happened to the money 
after being paid out by the Bank. : 
The only legal question arising on the 
finding of the Distriot Judge that there was 
probably some sort of оорврігаву between 
Ralla Ram and Ghulam Hussain, is whether 
tho Bank is liable for the sets of its agent 
Rolla Ram, We do not think that any such 
liability oan arise in view of the faot that no 
injunction had been received by Ghulam 
Hussain or the Bank, and as the Bank in the 
ordinary sourse of business paid ont the eash 
receivable on these eheques, Ralla Ram as the 
Manager of the Bank may lave known that 
ereditors were seeking or were likely to 
endeavour to obtain the attashment of this 


money; but it had not taken place, and he, ag 
agent. of the Bank, waa legally ‘entitled to 


negotiate them, Even if he did subsequently for 
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his own benefit entered into some dishonested 
transaction with Ghulam Hussain, this does 
notin any way affest the liability of the 
Bank. We think, therefore, that on the legal 
point arising in this appeal the desision of 
. the lower Appellate Court is sorrest and we 
dismiss the appeal, But in view of the 
peculiar sireumstances of the oase we order 
the parties to bear their own oosts in this 
Court, 


Appeal dismissed. 





CALCUTTA H.GH COURT, 
APPEALS FROM ORIGINAL DEOREES 
Nos, 49 амр 50 or 1920, 

April 21, 1921, 

Present :—Justioe Sir Asutosh Mookerjee, 
Kr,,and Mr. Justice Buekland, 
ASUTOSH CHANDRA MITRA 
AND OIBERE—PATNIDARS— APPELLANTS 

versus | 
HARIPADA GANGULI Ам» ANOTBER 


. — TRNANTS— RESPONDENTS, 
Б Bengal Tenancy Act (VIII of 1865), s. 178 (a)— 
Contract of tenancy—Covenant by raiyat net to claim 
compensation in case of acquisition, whether enforceable, 


' A covenant in a contract of tenancy that, in 
the event of the land covered by the contract 
being acquired for a public body, the ratyat will not 
be entitled to the compensation awarded forthe same, 
does not affect the title or status of the raiyat and 
is nob affected by clause (a) of section 178 of 
the aaa Tenancy Act, and is enforceable. [p. 794, 
ool. J, 

Apreale against the decrees of the District 
Judge, Burdwan, dated the 6th March 
1920. 

w PAOTS appear frem tbe judgment, 
Babu Nagendra Nath Ghose, for the Appel. 
lants.—The question whioh requires your 
Lordships’ decision in these two appeals is 
. whether the oseupanoy raiyat ia entitled to 
‘any portion of the sompensation money, The 
-learned Judge in the Court below is cf 

opinion that,under the terma.of the eontract of 
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tenaney the osoupanoy raiyat can lay slaim 


to а share of the sompensation money. But 
l venture to submit that the learned Judge 


. ig wrong in his interpretation of the eovenant, 


The terms of the eovenant, as they stand, ara 
quite olear and must be enforeed. The other 
side oarnot certainly say that the aovensnt 
is illegal or unsonseionable, As regards that 
the'law is olear and unambiguous. 

Refera to Godadhar Bhatta v, Dalit Kumar 
Ohatterjee (1) and Godadhar Dass v, Dhungut 
féngh (2), The other side, would contend that 
the sovenant.is unenforoenble on account of tha 
provisions of seation 178, Bengal Tenanoy 
Ast. But this has no reference whatsosver 
to the covenant in controversy. The tenant's 
z oeition as an ceeupaney ratyat is not affest. 
ed. 

Babu Manmatha Nath Rey,for the Res- 
pendents.—1 submit that Godadhar Bhatta v, 
Lalit Kumar Ohaiterjee (1) йоев not apply, 
If it applies it certainly goes against my sage. 
In that oste whether the atipulation 
contravenes section 173, Bengal Tenansy Ast, 
does not arise. The sonvenant would deprive 
my slient of his full rights as an oesupanoy 
raiyat. The tenanoy was purshased at à 
rent sale on July 7, 1917. The acquisition 
was in the beginning of 19:7, Is not the 
paínidar estopped P Hither my eliont mast 
have stepped into the shoes of the original 
tenant or the paínidar must be estopped by 
bia cordnuot. ; К 

Babu Nagendra Noth Ghosal was not called 
троп to reply. J 

JUDGMENT, 

М001 в: ЈЕЕ, J,—These two appeals 
directed against two awards in proacedir gs 
uncer tbe Laud Acquisition Aet, Tte 
quettion in controversy in each of ‘there caces 
ie, whether the oosupaney raiyat ів entitled 
to вру portion of the sompensation money, 
TLe Jardlord of the raiyat argues that under 
the terms of the oontraot of lenaney, dated 
the lUth Maroh ~1507, the 0conpanoy raiyat 
has по elaim {о в share of the sSompensation 
money. This eontention has been negatived 
by the Judge in the Court below, 

The sonvenant is in these ierms : “sf the 
land eovered by this kabuliyai be &equired 


are 


41) 4 Ind, Cas. 434; 10 О.І, J, 476, 


i ;90. ‚В. * 
ae 7 ©. 686; 9 0.1, R. 227; 8 Ind. Deo, (N. &) 
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by any Railway Company or any Canal 


Company or 
the value 


any other 


Company or 
yon shall get 


Government, 


or sompensation that may be awarded for | 


the same. Ishall have no eoneern with the 
same.” There is no room for the eontro- 
versy that a covenant of this oharacter is 
not illegal and is enforeeable. Godadhar 
Bhatta v. Lalit Kumar Ohatterjee (1), Godadhar 
Dass v. Dhunput Singh (9). But ihe tenant 
guesessfully urged in the Court below that as 
the land is egrioultural in оһатасёег, the oo- 
venant із unenfordeable by reason of the 
provisjons of seation 178 of the Bengal Ten- 
апоу Act, whieh presoribes as follows in 
slause (а) of subsection (1): ‘ Nothing ‘in 
any sontract between а landlord and a tenant 
made before or after the passing of this Act 
shall bar in perpetuity the acquisition of an 
овопрапву rightin land," In our opinion 
this provision has no applieation to the 
sovenant in question, whieh does not bar, 
either temporarily or in  perpeinity, the 
aequisition of any oseupaney right in land. 
What is provided is that the osenpaney ra-yat 
will not, in the event of asquisition by the 
Crown, slaim a share of the sompensation 
money. The substance of the matter is that 
an agreement of this deseription as to distri- 
bution of the compensation money in the 
event of asquisition does not affeet the title 
or status of the ratyat. Consequently the 
sovenant is not affeeted by slause (a) of 
section 178, Bengal Тепапоу Ast, and must 
be deemed enforseable. 

The result is that these appeals are allowed 
and the order of the Judge varied. The 
amount whieh has been awarded to the rutyats 
willbe taken by their landlords, The appel- 
lants are entitled to their eosts in this Court 
apd the lower Court, We assess the bearing 
fee at two gold mohurs in eash oase, 

Buezzranp, J.—I agree. 


© Appeals allowed, 
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LAHORE HIGH COURT. 
Szcoxp Оту, Arrea No, 1014 or 1917, 
April 23, 1921. 
Presenl:—Mr, Justise Abdul Haoof 
and Mr. Jüstiee Martineau, 
JITA SINGH—- PLANTIER 
APPELLANT 
versus 
MAN S!NGH AND отнкка---Юивиярамтв--- 


RESPONDENTA, 

Civil Procedure Code (Act V of 1908), О, XXXII, 
r.7—Limitation Act (IX of 1908), Sch. I, Arte. 120, 
142, 144—Suit against — minor—Compromáse by 
guardian without sanction of Court, whether void or 
voidable—Suit by minor to set aside compromise— 
Limitation, 


A compromise entered into on behalf of a minor 
defendant by his guardian ad Litem, without the 
sanction of the Court, isnot void but merely void. 
able, and a suit by the minor to recover property 
surrendered under the compromise is governed by 
Article 120, and not by Article 142 or Article 14% 
of Schedule I to the Limitation Aot [p. 796, ool. 1.] 


Sesond appeal from а desrea of the 
Distriet Judge, Ferozepore, dated the 5th 
January 1517, sonfirming that of a Munaif, 
First Olass, Ferozapore, dated the 13th 
November 1916. З ` 

Mr. Nanak Ohand, for the Appellant, 

Sardar Kharak Singh, for the Respond. 
ents, 

JUDGMENT.- The plaintiff Jita Siogh 
was в son of Dan Singh, but was adopted by 
his unele, Waryam Singb, and on the death 
of the latter in 1904 his land was mutated 
in the plsintifi’s favour. In 1905 Man 
Singh, а brother of Waryam Singh and Dan 
Singh, sued Jita Singh for possession of 
one third of Waryam Singh’s land and 
of one-third of a house. Jita Singh 
was then & minor, but was represented 
by his natural father, Dan Singh, who 
was appointed his guardian for the suit. On 
the 4th Jannary 1906 Dan Singh appeared 
in Court and filed a compromise, agreeing to 
a decree being passed in favour of Man Singh 
for the property olaimed. A decree was 
paseed aoesordingly, but the sanction of the 
Court was not obtained, ав was required by 
gestion 462 of the Civil Proeedure Code 
whieh was then in force. Man Singh got 


: possession of the land in exseution of the 


deeree. Jita Singh, who has attained majority, 
now sues to recover possession of the land 
on tbe ground that he is not bound by the 
compromise of 1906, whish Dan Singh was 


поё sompetent to enter into, 
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VATTSYANATHA AIYAR 0, GOVINDASWAMY ODAYAR, 


The Courts below have sonourred in dis- 
missing the suit, finding that the plaintiff 
was more than 21 years of age when he insti- 
tated the suit, which is, therefore, barred by 
limitation. Thay are of opinion that the ease 
is governed by Artiale 95 of the First Sohe- 
dule to the Limitation Act, and the lower 
Appellate Court adds that if that Artiele 
does not apply, Artiele 44 or Artisle 91 ap. 
plies, The plaintiff has preferred а sesond 
appeal to thia Court. 

The contention for the appellant js that 
as the compromise onterod into on the 4th 
January 1906 was not вапоНопей by the 
Court, the desree passed thereon is а nullity 
and the appellant aan ignore it, and that the 
suit, having been brought within 12 years from 
the date on whieh Man Singh got possession 
of the property, is within time under Artiole 
142 or Artiole 144 of the First Schedule to the 
Limitation Ast. The sontention on the 
other side is that the deeree passed in 1906 
was not void, but only voidable. Hanuman 
Prasad v, Muhammad Ishaq (1) and Partad 
Singh v. Bhabuti Singh (2), which are relied 
on by the learned Vounsel for the appellant, 
are not in point, as those were вавев in whieh 
no guardian ad litem had been appointed for 
the minor defendant, In the present вава a 
guardian was appointed and he attended the 
Court, and the only defest in the proseedinga 
was the failure to obtain the Court’s sanction 
to the sompromise. 

The question whether the eompromise on 
behalf of the minor, having been entered into 
without the leave of the Court, is void or 
only voidable appears to be set at reat by 
sestion 462 of the Civil Prosedure Oode of 
1882, whish lays down that sush a compromise 
is yoidable against all parties other than the 
minor, The same provision oesurs in Order 
XXXII, rule 7, of the Oode now in forso, In 
Vírupakshappa v. Shidappa (3) algo it was held 
thatjthe compromise of a anit on behalf of the 
minor without the leave of the Oourt is void- 
able. It bas also been held by a Fall Bench 
of this Court in Ganesha v, Mul Ohan2 (4) 


au 28 A. 197; 2 A. TL, J, 615; A. W.N, (1908) 


# 21 Ind, Cas. 288; 35 A. 487; 17 С, W. N, 1165; 
(1913) M. W. М. 785; 14 M. L, T. 299; 25 M, L. J, 
492; 11 A. L. J, 901; 160. C. 47; 18 O. L. J. 884; 16 
Bom. І, К, 1001; 40 I. А. 182 (P. O.). 
| (8) 26 B. 109; 3 Bom, L. В. &6. 

E 15 Iud. Cas. 161; 95 P, R. 1912; 159 Р. W. R. 


that an applieation by а guardian or 
next friend of a minor for an order of 
referense to arbitration will, unless the 
leave of the Court has been obtained, have 
the same effect and be open to the same 
objestions as would any other agreement or 
sompromise entered into by вов guardian 
or next friend without leave, and that where 
the leave of the Court bad not been obtained 
the referenoee to arbitration would not neses- 
sarily be void, but that it would ba open to 
the minor to affirm and ratify it, That гш. 
ing was followed in Muhammad Ibrahim v. 
Allah Bakhsh (5), in whieh it was held that 
an agreement on behalf of a minor, without 
the express sanation of the Court, to refer to 
arbitration same within the purview of Order 
XXXII, rule 7, Civil Prooedure Code, and 
was voidable. 

We hold, therefore, that the desree of 1906 
is not a nullity, ав sontended by the appellant, 
but was ouly voidable, and the present suit 
must be held barzed by limitation unless the 
appellant is in time to have the desree of 
1906 set aside. Articles 95, 44 and 91 of 
the First Schedule ta the Limitation Aet do 
not in our opinion apply to the ease, but the 
Artisla applisabla would be 120, As more 
than six узага have elapsed sinse the decree 
of 1906 was pasaed, the present suit is bar- 
red, 

The appaal aonsequentiy fails and we dis- 
miss it with возів, 

Appeal dismissed. 


(8) 52 Ind, Oas, 827; 145 P. R. 1919. 


MADRAS HIGH COURT. 
Civit, MisogprLAREOUS Petition No, 543 
or 1921. 
Maroh 9, 1921, 

Present :—Sir John Wallis, Kr., Ohief Justiee, 
and Mr. Justies Oldfield. 
VAITHYANATHA AIYAR (vean) аяр 
OTHERS— PETITIONERS 
versus 
GOVINDASWAMY ODAYAR any OTHERS 
mn RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art, 176— 
Limitation and Code of Oivil Procedure Amendment Aet 
(XXVI of 1920), в, 2, applicability of—Interpretation 
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VAITHYANATHA AITAR 0, GOVINDABWANY ODAYAR, 


of Statute—Deceased  party— Legal representatives 
bringing of, on record— Delay, sufficient cause, when, 


New rules of limitation which are regarded 
merely as matters of procedure apply to causes of 
action which arose before the enactment of the 


rules. Гр. 796, col. 2.] . 
The new Limitation Act, 1920, reducing the time 
limited for bringing on the legal representatives of 
a deceased party from six months as provided 
under Article 176 of the Limitation Act, 1908, to 
90 days, is retrospective and governs all applica- 
tions filed after the 186 of January 1921, when it came 
into operation. [p. 796, col. 2.] NA . 

А delay in making an application to bring 
the legal representatives of a deceased party on 
‘ the record due to a slip on the part of the 
Vakil without any default of the client id 
sufficient cause for excusing the delay. [p. 797, col. 


1] 


Patition praying that in the siroumstanges 
stated in the affidavit filed with Oivil 
Miccellaneous Petition No. 544 of 1921 
on the file of the High Oourt, the High 
Court will be pleased to exouse the delay 
in seeking to set aside the abatement 
of Appeal No, 127 of 1920, preferred to the 
High Oourt against п deoree of the 
Subordinate Judge, Negapatam, ia Original 
Suit No. 59 of 1918. 

Mr. К. V, Krishnaswamé Atyar, 
Petitioners. 

Mr. S. Subramania Atyar, for the Re- 


gpondents. 


for the 


ORDER. 

Wats, С. J.—This is an aspplieation 
under Order XXII, rule 9 (2), to set aside 
an abatement. The deceased plaintiff. 
appellant died on 31st July 1920, when the 
time limited for bringing on his legal repre: 
sentatives was six months under Article 176 
of the Limitation Ast of 1908, By an 
Amending Act, whieh was passed early in 
September 1920 and eame into fores on the 
Ist January 1921, the time was redused to 
ninety days. It has been contended before 
us that, as the death of the plaintiff took 
place before the ÁmendingeAot was passed, 
the petitioner was in time in filing bis 
` gpplisation on 17th January 1921 within six 
months of her husband's death, Presisely 
the same question arose in Атау Kal Amma 
v. Sankaran Nambudripad (1) as regards 
&he reduetion by the Limitation Aet of 1908 
of ihe period for bringing in legal representa. 
tive from three years to six months, and it 


(1) 5 Ind. Oas. 420,84 М, 292; 1 М. L, Т. 116; 29, 
M. la J, 847; (1910) M, W. N 516. 


was desided that the applisation, whioh was 
made after the eoming into foree of the 
Limitation Aet of 1908, was governed by it. 
The question was farther sonsidered and 
the.came- view was taken with reference to & 
ease ander Article 164 in Ohidambarain 
Ohstty v. Karunpin Оһену (2),° where 
Ydun, The (3) and Hope Mills v. 
Vithaldas (4) were also sited in the judg- 
ment, The fira) of these oases was a 
desision of the Court of Appeal in Bogland 
and is expressly in point. The general rule 
laid down in the earlier of these oases is that 
new rules of limitation, whioh are regardad 
marely аз masiera of prosedura, apply to 
eauses of asotion whish arose before the 
enasiment of the rules, By postponing the 
soming into forse of the Amending Ast from - 
the beginning of Saptember, whan it was 
passed, to the let of January the Legislature; 
аз regards deaths  ossurring bsfora the 
passing of the Amending Ast allowed a 
longer period than if osonsidered should 
ordinarily be applicable ір future, and 
therefore, thera is no ground whatever for 
presuming that it intended that the enaot- 
ment should be an exsepiion from the 
ordinary rule as regards enasiments relating 
to procedure. in Rajah of Pillapur v. Gani 
Venkat Subba How (5) the reason the majority 
of the Full Beneh held that the provision in 
question did not repeal sestion 7 of tha 
Limitaiton Act retrospestively as regards 
the particular sause of astion, was that any 
other sonstruetion would in the вавё before 
the Court have taken away the right of suit 
altogether by leaving no time in whish ta 
exeroise it, The oase has no application 
hera. : : 
The next question is whether the appellant 
hes proved that he was prevented by any 
suffisien cause from continuing the. suit within 
the meaning of Order XXII, rule 9 (2), The 
only cause alleged is the mistake or slip cf 
the Pleader, and there can be no doubt that 
aesording to the rule whieh the Court of 


(2) 8 Ind. Cas, 548; 85 M. 678; (1910) M. W, №, 
7159 M. L. T. 75, 

(3) 1899) Р. 986; 88 L. J, P. 101; 811, T. 10; 8 
Asp M. O. 551: 16 T. L. R. 361. 

(4) 7 Ind. Cas, 982: 12 Bom. L. В. 780. 

(5) 30 Ind. Сав, 9; 39 М. 645; 29 M. ТІ, J. li 
A L,T. 07; 2L. W. 661; (1916) M, W, N. 
64 a ш 


s 
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Appeal in England regarded as binding 
upon them in Coles and Ratensheur, In ve (6), 
this would not be suffisient eause, In that oase, 
however, Collins, M. R, and Cozsns Hardy, 
L. J, followed the previous desisions with 
reluotanee, and it has been held in two eases in 
Calontta, Bisheniut Tewari v. Nandan Pershad 
Dubay (7) and. Rakhal Ohandra Ghosh v. 
Ashutosh Ghosh (8), where the , question was 
sarefully sonsidered, thatthe rigid English 
rule was inapplieable in India, Here the 
plaintifi’s widow as the guardian of her 
minor sons gave instruations to bring on 
their names in November 1920 in ample 
time, and the mistake appears to have 
been due to her Vakil’s failure. to notise 
that under an Amending Ast a thorter period 
of limitation would be soming into forse 
from the Ist Jannary 1921. Оа the 
: partioular fasts of the case, I think the faot 
that delay due toa slip of this kind on the 
part of the Vakil without any default of the 
slient herself may be regarded as suffisient 
sause for exesusing the delay. Delay is 
exeused, : 

: OLDFIELD, J.—I gree that this applieation is 
ont of time. As regarde the desision in 
Yun, Ths (3) and other similar aasea 
cited, І desire to say that they were not 
before me in Vewanatha Фат v, Sita» 
lakshmi Ammal (9) and that the refusal in 
my judgment therein to infer from postpone- 
ment of the operation of a Statute an inten- 
tion that it should have retrospeotive effest 
requires re-sonsideration., 

In the exceptional cirsumstanees of the 
ease І am not prepared to dissent from the 
conclusion that the dealy in presenting this 
applieation should be exeused: 

м.б. Р, 
Delay excused. 


(6) 11907) 1 K. B. 3; 76 L, J. К. В. 27; 95 L, T. 750; 
23 T. L, В. 82; 6 8. E. C. (м. в.) 194; 51 5, J. 45. 
(7) 12 0. Ж, N. 25. 
(8) 19 Ind, Cas. 931; 17 C. W. М. 807. 
: (9) 61 Ind. Cas, 979 at рр. 984, 986; 18. L. W. 87; 
(1921) M, W. N. 181. 
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LAHORE HIGH COURT. 
Seconp Orvis AePBAL No. 3189 or 1916, 
April 5, 1921, 

Present:—Sir Shadi Lal, Kr., Chief Justise, 
and Mr. Justise Wilberforoe. 
NAGINA SINGH--Piüsm FF—APPELLANT 

: terius 
DUNI CHAND—Vespor, RAM CHAND 
AND OTHERS——DEFENDANTS——ResPon Dans, 
Limitation Act (IX of 1908), Sch, I, Art. 1C— Pre. 
emption, suit for—Limitation, commencement of— 
Registration, compulsory, effect of. 


The object of the Logislature in enacting Article 
10 of Schedule I to the Limitation Act was to 
provide a period of one year from the date on 
which the person entitled to pre-empt was expect. 
ed to know of the transaction sought to be pre. 
empted, and this knowledge is conveyed either by 
the delivery of possession, if the property admits 
of physical possession, or by the registration of 
the deed of sale, if 1618 registered; and so far ag 
the reason of the rule is concerned, it is immaterial 
whether the registration is effected with or without 
the consent of the vendor. In either ease regie. 
tration is equally effective as presumptive evidence 
of notice of the transaction to the parties concerned, 
[p. 798, cols, 1 & 2.] 

On the 19th September 1912 one D. sold his 
occupancy rights in a plot of land to the defend. 
ant, but refused to have the sale-deed registered, 
On the 15th October 1012 he sold the same pro. 
perty to the plaintiff. Thereupon defendant took 
proceedings for the compulsory registration of the 
sale-deed in his favour and registration was effect. 
ed on 22nd November 1912, In the meanwhile the 
plaintif had obtained possession of the property. 
Defendant consequently brought a suit for posses- 
sion on the strength of his sale-deed and having 
obtained a decree, got possession in execution on 
lith June 1914. On Ist October 1916 plaintiff 
bronght the present suit for pre-emption: 

Held, that the suit was barred by time under 
Part П of Article 10 of Schedule I of the Limita. 
tion Act and that no provision of that Act could he 
iR to suspend the period of limitation, [p. 798, 
eol, J, 


Second appeal from the deoree of the 
Additional Distriot Judge, Ludhiana at 
Ambala, dated the 17th July 1216, affirm. 
ing that of the Senior Subordinate Judge, 
Ludhiana, dated the 16th December 1915, 

Bakhshi Sohan Lal, R. В, and Bakhshi Tet 
Chand, for the Appellant, 

Diwan Nartnjan Pershad, 
Bpondents. 


JUDGMENT,—The Dietriot Judge, воп. 
eurring with the Court of first instanoe hag 
held that the suit for pre-emption brought 
by the pleirtiff was barred by limitation, 
and the only question for determination in 
this seeond appeal is whether tho plaintiff 
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has succeeded in showing that the sonalusion 
reached by the District Judge is insorrest. 
Now, the facts whioh have a bearing on the 
question of limitation are as follows:— 

On the 19th September 1912 one Dani 
Chand sold hisoccupanoy rights in a plot о land 
to Ram Chand and others for Rs. 4,864.4.0. 
The vendor, after exeauting the sale-deed, 
repented of the bargain and refused to have 
the deed registered, On the 15th Oastober 
of the same year he sold the same property 
to the plaintiff Nagira Singh for Rs. 5,000. 
Thereupon the original vendees, Ram Ohand 
and ‘others, took proseedings for the com. 
pulsory registration of the sale-deed in 
their favour and got it sompulsorily regis. 
tered on the 22nd November 1912. In the 
meanwhile the plaintiff bad obtained posses. 
sion of the property. The original vendees 
consequently brought a suit for possession on 
the strength of their sale-deed, and having 
obtained adeeree, got possession in exesution 
on the 15th June 1914, 

On the lat Ostober 1915 the plaintiff 
brought the present astion for pre-emption, 
and there san be no doubt that, as at the 
time of the sale the land was in possession 
of a mortgagee, it did not admit of physical 
possession within the meaning of the first 
part of the third eolumn of Article 10 of 
the Limitation Ast, But under the sesond 
part the time runs from the date of the 
registration of the instrument of sale, and, 
as the suit was admittedly brought after the 
expiry of one year from that date, it was 
clearly barred by time. Mr, Tek Ohand for 
the appellant eontends that this provision 
. of Artisle 10 was not intended to govern oases 
of compulsory registration; but the learned 
Vakil is unable to site any authority in 
support of his sontention. It is obvious 
that the objest of the Legislature in enasting 
Article 10 was to provide a period of one 
year from the date on whioh the person 
entitled to pre empt was expeoeted to know ` 
of the transaction sought to be pre-empted, 
and this knowledge was sonveyed either by 
the delivery of possession, if the property 
admitted of physioal possession, or by the 
registration of the doeument, if the instru- 
ment of sale was registered. It is perfeotly 
elear that, so far ав the reason of the rule is 
eonserned, it is immaterial whether the 
registration was effested with or without the 
gonsent of the vendor, In either ease regis. 


INDIAN OASES, 


(192i 


tration was equally effestive as presumptive 
evidense of notice of the  trausaetion to 
the persons soncerned. We ага, therefore, 
unable to draw the distinetion urged by the 
learned Vakil, whieh is not warranted either 
by the language employed by the Legislature 
or by’ the prinsiple underlying the pro- 
vision sontained in the Artisle in question. 

Mr, Tek Chand further sontends that in 
computing the period of limitation presorib. 
ed for the suit the period, during which the 
plaintiff was in possession of the properiy in 
purauanse of the sale effasted in hie favour, 
should be exsiuded, and he oites in support 
of his eontention the judgment of their 
Lordships of the Privy Counsil in Nritya. . 
mon’ Dassi v. Lakhan Ohunder беп (1). 
Now, that oase is wholly distinguishable 
from the sase before us. Their Lordships 
of the Privy Counsil found that the plaint- 
iff in that ease had been bona fide litigating 
for his rights in a Court of Justias, and eon- 
sequently the period of that litigation was 
deducted. No litigation of any sort took 
place in whish the present plaintiff was 
vindisating his right of pre-emption. The 
only thing urged on hia behalf is that the 
sale, which was. sfiected in his favour by 
Dani Chand, вате up before tha Collestor 
under sestion 53 of the Punjab  Tenanay 
Aet, as the plaintiff was a landlord of the 
oscupansy land whieh was the subjeat of the 
sale. There ean be mo doubt that, as the 
parties had already settled the prise for 
which the ooonpanoy rights were. to be 
sold, the Oollestor had no juriadistion to 

"deal with the matter under sestion 53, At 
any rate, a Revenue Offiser cannot by any 
stretch of imagination be regarded as a 
Court of Justice, and it cannot, therefore, be 
said that the plaintiff was at that time litigat- 
ing for hia right of pre-emption, Neither 
the judgment of the Privy Council nor any 
' gestion of the Limitation Aot oan be invoked 
for suspending the period of limitation pres» 
eribed by Artiole 10; and we must, therefore, 
hold that the suit was barred by time, 

For the aforesaid reasons we confirm the 
desree of the lower Appellate Court and 
dismiss the appeal with saats, 

Appeal dismissed, 


(1) 33 Ind Cas. 452; 48 О. 660; 20 C. үү, №, 622; 
80 M. L. J. 529; (1916) 1 M. W. N. 882; 8 L. W. 471; 
18 Bom, L. В, 418; 240. L, J. 1; 20 M, L, T, 10 
(P. 0.). 
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LAHORE HIGH COURT. 
Lerrers Parant АрРРЕА No. 88 or 1920, 
Maroh 30, 1921. 

Present; Мт. Justices Soott-Smith and 
Mr, Justiea Martineau. 
BHANA MAL —PraiNfIFF —APPELLANT 
versus 
BELI RAM-—Devexpant— RESPONDENT, 


Benamidar, when can sue. 


A benamidar can, so long asthe transaction docs 
not contravene the provisions of the law, maintain 
an action in respect of the property or debt stand- 


ing in his name, evon though the beneficial owner 
is no party to it. [p. 799, col. 2.] 

Letter patent appeal against the judgment 
of Mr, Justise Chevis, acting Chief Justice, 
dated the 20th of Mareh 1920 and reported 
as 55 Ind, Cas. 836; 

Lala Fakir Ohand, fox the Appellant. 

Bakhshi Tek Ohand, for the Respondent, 


JUDGMENT.— This is an appeal under 
sestion 10 of the Letters Patent from an 
order of a Single Judge of this Court dis- 
missing the plaintiff's claim. Briefly, the 
faots are that the plaintiff Bhana Mal sued 
for Rs. 600, prinsipal and interest, upon a 
bond for Rs. 400 exeauted by tha defendant 
Beli Ram onthe 18th January 19:0. The 
defendant pleaded that the bond was benamt, 
the real oreditor being Ohhajju Ram, and 
that the bond had been re-paid. The plaint- 
iff replied that he himself was the oreditor, 
but later on he said that the money belonged 
to his sister. Musammat Shankar Davi, whose 
trustee he was. The lower Courts deoreed 
the slaim, holding that the money did not 
belong to Chhajju Ram and that no pay- 
ments to him or to his widow had been made 
with the exception of Hs. 30. The defend. 
ant appealed to this Court, alleging that 
important dooumentary evidence had been 
overlooked. These doeuments have been 
referred to by the Judge in Chambers, and 
taking them into eonsideration as well as the 
oral evidence, he has some to the sonolusion 
that the bond was benamt and as Bhana Mal 
plaintiff did not oome into Court with olean 
hands, he held that he was not entitled to a 
desrec and dismissed hia suit, When 
Ohhajju Ham died, his widow, Musammat 
Amar Devi, applied to be appointed guardian 
of her step-son, Sansar Ohand, and Bhana 
Mal objested to her appointment. Some 
lists of debts due to Ohbajju Ram were put 
in, in whieh the bond now’ in suit was 
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shown and the balanee due was stated to be 
Re, 200 only; in other words, it was shown 
that the balance then remaining due under 
the bond, viz., Re. £00, was due to the minor 
son of Chhajju Ram. 16 was mainly having 
regard to this that the learned Judge in 
Chambers held that the bond was benami, 

It was urged before the Single Judge, and 
is again urged now, that a benamtdar вап sue 
to redover a debt. Gur Narayan v. Sheo Lal 
Singh (1) was sited as authority for the 
proposition, The Judge in Chambers said 
that he had no doubt that a benamidar sould 
in some eases su», but that he must some 
into Court with a slean oase whioh the 
plaintiff had not done. Now, in Gur Narayan 
v. Sheo Lal Singh (1) their Lordships say: 
"on the question whether a person, who, has 
no beneficial interest in the property whish 
stands in his name or is aequired in his 
паше, can maintain an asticn in respeot 
thereof, there seems to be considerable diver- 
sity of judicial opinion in India. The system 
of acquiring and holding property and even 
of earrying on business in names other than 
those of the real owners, usually salled the 
benami system, ia and has been a sommon 
prastise in the sountry, There is nothing 
inherently wrong in it, and it saosords, 
within its legitimate soope, with the ideas 
and habits of the  people."......"So long, 
therefore, as в benami transaction does 
not contravene the provisions of the law, the 
Courts are bound to give it effest. Ав 
already observed, the benamidar has no bene- 
fisial interest in the property or business that 
stands in his name; he represents, in faot, 
the real owner, and so far as their relative 
legal position is eonserned, he is a mere 
trustee for him. Their Lordships find it 
1180016 to understand why, in such oiroum- 
stances, an aation eannot be maintained in 
the name of the benamidar in respect of the 
property, although the beneficia] owner is no 
party to it." These remarks appear to us to 
lay down that a béhamidar ean, so long as 
the transastion does not eontravene the pro- 
visions of the law, maintain an action in 
reapest of the property or debt standing in 
his name, even though the benefisial owner 
is no party to it. Ifthe present anit of the 


(1) 49 Ind. Cas. 1; 46 О. 566 at p. 574; 17 A. Т, 
J. 66; 86 M. L, J, 68; 9 І. W. 385; 28 О. W, М. 521; 
| Pe т) І, В, (P. б.) 1; 12 Bur, L, T. 122; 461, A, 1 
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plaintiff be dismissed merely on the ground 
that he has shifted his position several times, 
it will mean that .the beneficial owner 
of the debt, viz, the minor son of Chhajju 
Raw, will suffer loss because а snit by him 
for recovery of the debt will be barred by 
time, Under the eireumstaness we sonsider 
that it must be held that Bhana Mal as the 
benamidar is entitled to maintain this suit, 

Tbe lower Courts oonsurrently found that 
nothing had been paid with the exception of 
an item of Ry, 30 admitted by the plaintiff, 
but they same to this sonslusion without 
eonsidering the lists filed in the guardien» 
ship proseedings, in which it was stated that 
at that time (Ostober 1913) only Rs. 200 
was due on the bond now sued on, We, 
therefore, agree with the Judge in Chambers 
that not more than Rs, 200 was due at that 
time The plaintiff has not told us when 
the reat of the money was paid, but Re. 220 
was probably paid at the time when the 
mortgage-deed referred to by the Judge in 
Chambers was exesuted. Аз the plaintiff 
claimed Rs. 400 prinsipal and Rs. 200 
interest and as we find that Rs, 10) had 
been paid, we think the plaintiff should 
get à deoree for half the sum slaimed by 
him. 

‹ We, therefore, asaept the appeal and, 
setting aside the order of the Judge in 
Ühambers, -give the plaintiff a decree for 
Rs. 300, but under all the sircumstanses of 
the ease wo direst that the parties should 
bear their own costs throughout, 

+, Appeal accepted, 


LAHORE HIGH COURT. 
Sgcoxp Civic Arpeat No. t 54 or 1917, 
April 1&, 1921, 
Present iMr. Juatica Broadway and 
| Mr. Justice Abdul Raoof. 
BISHEN SINGH AND oramas— PLAINTIEFS 
— APPELLANTS 
versus 
KIDAR NATH AND OTBHERS— DEFENDANTE— 
REePONDENTS, 
Hindu Law—Joint family—Manager carrying on 
business—Debts incurred by manager нари of co- 
ра "cones, 


IDIN OABÉS. 


р Bashambar Nath died. 


[1991 


The manager ofa joint family business has an 
implied authority to contract debts for the ordinary 
purposes of the family business Where such debía 
have been incurred, the other co.parceners, whe- 
ther they be adults or minors, are liable, but to 
the extent only of their interest in the joint family 
property. [ p. 802, col, 1] 


Sesond appeal ‘from a desree of the 
Distriet Judge, Rawalpindi, dated the 31st 
October 1916, varying that of. the Senior 
Subordinate Judge, Rawalpindi, dated the | 
3 lst May 1916. 

Mr. Jai Gopal Seth, for the Appellants. 
“Messrs. Des Ray Sawhney and Малоћағ Lal, 
for the Respondenta. : i 

JUDGMENT.—The faots giving rise to 
this sesond appeal may be sümmarised aa 
follows:— 

One Bastambar Nath was a Commissariat 
agent, He died leaving three song, Prag 
Nath, K-dar Nath and’ Har Nath. Prag . 
Natb, being the eldest and the manager 
of the joint family sonetituted by the three 
brothers, managed the firm .by the name 
of “Prag Nath and Brothers” earrying on. 
the business of banking and money lending. 
When Bashambar Nath died, he left воп: 
siderable property insluding moveable, im» 
moveable and sash, In addition to the 
banking and money-lending business Prag 
Nath was engaged in other trades 4160, 
Almost all the business resulted in logs, 
His two brothers, Kidar Nath and Har 
Nath, were minors when their father 
Both of them were 
sent to Englard for education. Kidar Nath. 
has oome baok as a Barrister. and is practising 
in the United Provinees. In April 1907. 
Ra, 1,800 were deposited by:the joint family. 
of the plaintiffs with Prag Nath at an interest' 
of Rs. 0-80 per cent. per mensem, Part. 
payments were made and the deposit re. 
newed from time to time. On the 16th: 
April 1909 the deposit was finally renewed ` 
cn oertain terms, which were reduced to ` 
writing. According to the terms one year’s’ 
potiao was required , for ` withdrawal, The. 
present suit was brought on this doaument, | 
and the olaim was Jaid at Re, 2,600. Prag 
Nath having died, the two surviving brothers, — 
Kider Nath and Har Natb, and Musammat Lar- ' 
wanti, widow of Prag Natk, were impleaded 
ав defendants. Musammat Larwanti did not" 
appear and the suit proceeded ox parte 
against her. Kidar Nath and Har Nath, 
however, contested the cuit and raised variong , 
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‘pleas giving rise to several isaues, only under the name and title “Prag 


three of whish have bsen the subjeat of 
sontention in this appeal, and they only 
need be mentioned. Tho-two answering 
defendants denied all knowledge of the 
deposit and the axistensa of avy business 
under -the name “Prag Nathand Brothers.” 
They, ‘however, urged that even if the deposit 
was. made, it was not for family purposes 
and Prag Nath alone was responsible for 
it, They also, though not spesifically but 
inferentially, urged that having taken no 
aative part in the rauning of the alleged 
joint family business, they sould not be 
made responsible for the debt inenrred. On 
these - pleas the following material issues 
were framed :— . 

`ТҮ. Was Prag Nath the manager of 
the joint Hindu family of defend. 
ants and did he earry on business 

` ' 77 for the family under the title of 
"Prag Nath and Brothar?” 

V. Was.the amount slaimed taken for 
the purposes of the joint family 
business ? 

VI. If the above be established, 
defendants not liable? 


The decision of the Court of frst instansa 
upon all these issues was in favour of 
the plaintiff, and a dearee was granted 
against the answering defendants personally 
and against Musammat Lwwanti to the 
extent of the assets of her deceased husband, 
Prag. Nath. 


Ап appeal was . preferred on 
behalf of Kidar Nath and Har Nath 
to. the lower Appallate Opurt, with the 
result. that the decree against Musammat 
Larwanti was maintained and that against 
Kidar Nath aod Har Nath was set aside, 

* The plaintiffs have oome up in sesond 
wppeal.-. to this Court, and it baa been 
eontended on their behalf that ou the 
findings of the. Courts below the deorea 
of the. first Court ought to have been 
maintained and Kidar Nath and Har Nath 
ought to have been held :lisble for the 
claim, -The material findings by the lower 
Appellate Qourt may be summarised. thus :— 
(a) The firm "Prag Nath and Brothers" 
was engaged in banking and money 

lending. 
(b) The money was deposited with Prag 

" Nath, who was.carrying on business. 


öl 


are 


Neth and Brothers,” 

(c) That the family was а joint family 
and tbat Prag Nath was its manager. 

(d) Toat Prag Nath oarried on the 
bneiness under the name and title 
“Prag Nath and Brothers” for 
the benefit of the family. 

fe) That though the deposit in question 
had not been shown to have 
been made for the benefit of the 
other members of the family, yet 
it was reoaived in the ordinary 
eourse of the family business, 

(f) That though Kidar Nath and Наг 
Nath are not shown to have 
ratified the particular transastion, 
yet they had not shosen to separate 
on attaining the ageof majority. 
On the contrary they had admitted 
and recognised the joint business 
when exeouting the deed of release. 

On there fasts the learned Judge of the 
Court below has held that tha two surviving 
brothers sre not at all liable for the debt, 
not even to the extent of their interest in 
the joint family property or in the joint 
businsss. Numerous -anthorities were cited 
by the respective Counsel of the parties 
bnt after earefully considering all the rulings 
relied прог, we are constrained to hold 
that the learned Judge of the Court below 
was not right in absolving Kidar Nath and Har 
Nath from all liabilities. In cur opinion on the 
fasts established the ease comes very nearly 
within the rule laid down in Btsnambhar 
Nath v. sheo Narain (1), in whieh it was 
held that where & member of ajoint Hindu 
family sarrying on aneestral family business 
upon attaining the age. of majority, вот. 
pletely severed his sonnestion with the 
family business, nor was it shown that he 
ever ratified any of the transastions entered 
into by the family firm, such member sould, on 
the failure of the family business, only 
be made liable for its debts to the extent 
of his interest in the joint family property. 
He sould not be held personally liable. 

Mr. Molla, the learned author of the 
Prinoiples cf Hinda Law, thns desoribes, 
at page 219 of the book, 8rd edition, the 
power of the manager of the joint Hindu 
family to sontraot debts :— 


(1) 29 Д 166; А. W. N. (1807) 9, л 
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- '“ТҺе` manager of a joint family business 

has an implied authority to oontraot debts 
for the ordinary purposes of the family 
. business, Where sush debts have been 
ineurred, the other во-рагвепегв, whether 
they be adults or minors, are liable, but 
-to the extent only of their interest in the 
joint family property. They are not liable 
personally, unless, in the ease of adult 
eo-pareeners; the sontraet sued upon, though 
purporting to have been entered into by the 
manager alone, is in reality one to whieh 
-they sre actual gontraeting parties, or one 
to whioh they ean be treated as being 
.sontraoling parties by reason of their боп. 
duet, or one whieh they have subsequently 
ratified; and, in the osse of minor eo. 
pareeners, unless the  eontraet has been 
ratified by them on attaining majority,” 

. At page 211 of the same edition the law is 

stated thus :— 
. "The manager of а jointfamily has an 
implied authority to scontraet debts and 
pledge the oredit and property of the 
family for the ordinary purposes of the 
family business, Such debts, if inourred 
in the ordinary course of business, are binding 
on the family property, insluding the interest 
of the minor eo-parceners therein," 

In view of the above  prineiples this 
appeal must sueseed in part. We aesordingly 
allow the appeal and hold that Kidar 
Nath and Har Nath will be liable to the 
extent of their interest in the joint family 
property. In other respesta the desree of 
the lower Appellate Court will stand. 
Having regard to the spesial ciraumstances 
of this sase, we direet that the parties do 
‘pear their own sosts in this Court, 

Appeal accepted in part, 





MADRAS HIGH COURT, 
Suconp O1vit Arrear No, 246 оғ 1920, 
. Oetober 25, M990. 
Present:—dustiee Sir Abdur Rabim, Kr., 
and Mr. Justice Sadas va Aiyar, 
KAKUMANU VENKATASURYA. 
NARAYANA--PraiwrIEE No, 2—— 
APPELLANT . 
versus 
AKUTHOTA RAMAYYA AND ANOTHER— 


Derenpants Nos. lax 2— Rr: рог DENTS, 
Hindu Law—Minor—Guardian, power of, to enter 
qnie partnership on behalf of minor— Business carried 


onby guardian —Minor, status of—Partnership, minor 
admitted to benefits of, whether incurs personal liability 
for debts—Appeal—Plaint, amendment of, whether 
permissible, 

A guardian ofa Hindu infantis not authorised 

to carry on a trade, embarking the minor's property 
in the business in order to liquidate family debits, 
as this does not amount to either a necessary 
act, or an actfor the benefit of the minor in the 
ordinary sense of the Hindu Law, [p. 805, col. 1; p. 
807, col. 1,] 
. Infants do not become partners in a business 
carried on by their guardians, and they do not, 
therefore, acquire rights or become subject to the 
liabilities of the partnership. гр. 805, col. 2.] 

A minor admitted to the benefits of a partnership 
does not thereby become a partner, in the sense 
that he would be personally liable for the debts 
of the partnership; all that would be liable would 
be his share in the business, his other property 
would not be liable. [p, 506 cols. 1 & 2.] 

Where in a suit against minors, represented by 
their mother as guardiah ad litem, for dissolution 
of a partnership entered into by her on their behalf 
and for the taking of the accounts of the partner- 
Ship, the plaintiff is faced with difficulties in ob- 
taining a decree, he cannot be allowed to amend 
his plaint by adding the mother asa defendant in 
her individual capacity and so work out the rights 
of the parties. [p. 807, col. 2; p. E08, col. 2.1 

Sesond appeal against a deoree of the 
Distriat Court, Guntur, in Appeal Suit 
No. 384 of 1916, preferred against a deeree 
of the Court of the Additicnal Temporary 
Subordinate Judge, Guntur, in Original Suit 
No, 18 of 1914 (Original Suit No. 67 of 
1918 on the file of the Temporary Subordi- 
nate, Judge's Court, Guntur). 

FAOTS appear from the judgment. 

The Hon’ble Mr. K, Srinivasa Atyongar, 
Advooate- General, (with him Messrs. P. Nara. 
yanamurtht and К, Kamanna), for the Appel- 
lants,—'The family trade was started by 
three persone,  Narüsimhulu, Amarayya 
(father of defendants Nos. 2 and 3) and a 
third person, On the death of the third 


person, hia bother Gopalan took hia 
plase and afterwards retired from the 
business. This was prior to 1887, The 


partnership between Narasimhulu and Аша: 
rayya sontinned down to 12th November 1898, 
Narasimhulu died and he was вовеведей by the 
plaintiff as his representative, Amarayya 
died in 1506. He had three sons, one Ven: 
katasubba Row an adult, and two minor sons, 
Venkatasubba Row and the mother of the 
fwo minor sons quarrelled and he retired from 
the business by taking away his share from the 
family property. After this the plaintiff and 
the mother of defendants Nos, 1 and 3, 
$.e, minors, sarried on the partnership 
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business from 19th Ostober 1907, Very 
large sums were drawn by Amarayya for 
purehase of immoveable property for his 
family, In 1916, the snit was filed by the 
plaintiff for the dissolution of partnership, 
making the two minors defendants through 
some guardian. The first Court gave a desree 
for winding up the partnership. Henee an 
appeal was preferred by the defendants who 
took objection in the appeal that sush a snit in 
form was bad; so the suit should be dis- 
missed, Then an additional issue ‘whether the 
guardian has legal power to sontinue on 
behalf of a minor’ was framed. : 


Muthaya Fillai v. Tinnevelly South India 
Bank Lid. (1), Thammanina Okina Lakshmi. 
narasimha v, Atarspu Yenkanna Ohinetah (2), 
South Indian Hzport Co. Limited v, T. Subbier 
(3), Hafchu Ramojigayya v. Vaula Jagan- 
nadham (4), South Indian Export Qo. Limited 
Visxanaiha lier (5) were referred to. An 
ancestral trade ean be carried on in eopjuna- 
iion with а stranger, 

Ramlal Thakursidas v. Lakhmichand (6). 

The basis for all this is that ‘trade’ is as 
mush ansestral property as any other pro- 
perty. 

Gangayya v. Venkataramzah (7). The ques- 
tion is, whether & junior member of a family 
who has besome divided in status, oan sue for 
a dissolution of partnership. 


. [Agnus Ramm, J.—The question in this 
appeal is whether it is a family trade or not.] 
In the saze of Nattukottai Chetties, they enter 
into business transactions with Strangers. 
Alao if а father has entered into a partnership 
with strangers and if after his death the trade 
is continued, it is nonetheless a family 
business, The parties in this oase are 
Komutiis and are trading families. Even 
prior to 1587, those families had been oarry- 
ing on the present business, 


E i m ponen E ru Т. 55; UL. W. 55 
Mor e tL cong 
W. N. 488, SR QU MAE rS 
9 Ns du, "v ta ro ' a oD ) WSN ude 

(6; 24 Ind. Cag, 398; 1 » L. Т, 338, 

e В JE С.Д. App. 180) шы p Ww. 7 
(1917) M. W. N. 605; 23 M. І, T. 697; 34 M. Li T. 
gil (®. B.), : 
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Family members step into the plaee of 
their fathers and tradé is continued. Whe- 
ther the trade is with the partners or in the 
family itself makes no differense, The 
prinoiple under which ‘the guardian or the 
widow should be allowed to eontinue the 
business is one of necessity. 

Malaiperumal Ohettiar ү, 
Ohtitiar (8). 

[Sapasiva Атав, J.-— What is the latest 
вава of this Court P] 

—Itis Thammanina Ohinna Lakshminarasimha 
v, Akarapu Venkanna Ohthniah (2), і 

Ramlal Thakursidas v. Lakhmichand 
(6), Raghunathji Tarachand v, Bank of 
Bombay (9), South — Indean Haport Со, 
Limited v. Т. Subbder (3) and Dhultpalla 
Kanakam у. Nadépalli Venkataroju (10) were 
referred to. | 

Nowas to the objestion that the suit in form 
won't lie, that first ihe suit will bave to 
be brought against the guardian and he will 
have to work out the rights by subrogation, 
There is no such theory here, ва in the onse 
of trustees and exeoutors in England in whom 
the property is vsated, In-England a trustee 
is the owner. There was some sush theory 
here. Sanka Krishnamurthi v. Bank of 
Burma (11), It was mere:obiter. Also it was 
a suit to enforee a promissory note against 
a minor on whose behalf if. was exesuted.* In 
Malaiperumal Ohettiar v.Arunachalla Ohettzar 
(8) the question of suit against the guardian. 
and subrogation afterwards was argued and 
rejected. You ean allow minors to enter 
into partnership.  Sestion 247 of the Indian 
Contract Act. Then the last point is that 
if there was а teahnienl defeet in the form 
of suit, the District Judge should have 
allowed me to amend the plaint, 

Mr. T, V. Venkatarama Аўра (with him 
Mr. T, V. Ramanatha Atyar), for the Re- 
spondente,—' The real partner ia only. the 
guardian, Gangayya v. Venkotaramtch (7), The 
suit is by a junio» member of a family for the 
dissolution of partnership. There is no direet 
relation of the partnership business with 
any member of the family. 


Arunachalla 


(8) 41 Ind. Cas, 224; 6 L. W, 417, 
(9) 2 Ind. Cas. 178; 34 B. 72; 11 Bom, І, В, 


255. 

(10) 43 Ind. Саз. 76; (1918) M, W. N. 44; 7 L 
W.218- 

(11) 11 Ind. Cas, 79; 86 M, 692; (1911) 1 M. W, N, 
885; 21 M, І, J. 620; 11 M, L, T, 56, 
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o. [Sapasiva Aryan, J'— Suppose a minór'B 
guardian expressly entera into the partner- 
ship, then why ia not the minor a partner? 
Sesticn 247 of the Indian “ontraat Ast.} 

+ I shall some to it rrerently, 

As to whether в minor вап be adjuliented 
insolvent, it was held that he osannot Бе sa 
adjudioated. Oficial , Ass?gnee of Madras v, 
Palaniappa Ohetty (12). кол 

Minora do not beeome partners by birth 
alone, Palintappa Chatty v. Offizzal Assignee 
of Madras (13), Oficial Assignee of Madras v. 
Palantappa* Ohetty (12). 

| Sapasiva.Atyar, J.—Suppose a minor is 
admitted to the benefit of partnership. Is be 
not then a partner ?] 

. Admitting to the benefit of a partnership 
oan only mean ‘a gift of share of a partner- 
ship.’ E E 

[Sapasiva Alvar, J.— Should not the prop- 
erty -purohased by the father aleo be treated 
as partnership asseta P } 

Axpovun Raniw, J.— What should be the 
form of aetion under section 247 of the Indian 
Contract Ast? 

; In ару way, . 

' . [SapamvA Aryan, J.—Sestion 248 says, the 
iniLor ean repudiate the partnership, | 
; A güardian ean enter into eontraets only for 
певеввагіеғ, algo if it is for the benefit of the 
minor, JSwasulramantts Naicker v. Krishna a. 
mal (14), Batche Ramarogeyya v. Vaj,ula 
Jagannadham (4), А 

When а guardian enters into a sootraat on 


behalf of a min r, neither the minor nor the: 


ereditors aan sue on the sontrast, Rama» 
nathan Ohetitar v. Muthiah Ohetty (15). 

. [Sapasiva Alvan, J.— Suppose a Hindu 
partner dies, what should the other members 
do? 

: They oan sue for assounts and winding-up 
of business under section 265 of the Indian 
Contract Aat, " 


-. in the вабе of ‘creditors'there are equities, 


but inthe oase of partners*tnter se no one 
ів mirled. 


(12) 49 Ind. Cas. 220; 41 M. 824, 24 M. D, T. 
216; 35 M. L, J. 473; 8 1, W. 580; (1918) M. W. №, 
121. 

418) 36 Ind. Cas. 787; (1917) M. W, N. 160; 30 
M, L. T. 565, Я ` Я 

(14) 18 M, 287 at р. 801; 5 M. L, J. 168; 6 Ind. 
Deo. iN. 8.) 649. n G 

(15) 56 Ind, Cas. 358; 68 M. L.J, 247; l1 L. W, 
405; 48 M, 429; (1929) M, TY, N. 270 27 M. L. T, 242, 


Mr. P. Narayanamurthy, in reply.—À 
guardian san enter into prrinerahio contrasts, 
on behalf of minora, Ramlal Thakursidas vc 
Lakhm chand (6). Then the minor beo»mes 8. 
partner apart from seation 247 of the Indian’ 
Contrast Ast, ` 

[8врдвїтл Alvan, J,—I think the prevailing: 
view is the other way.} 

Гдвопв Ванги, J.—1f they are not personal. 
ly liable, how ia their any property liable. 
ехвөрё the property in the trade P ; 


‘In this oase, where the family is a trading 
family, the property purchased out of the 
trade funds also is liable. 


JUDGMENT. 

Авойв Канти, J,—This sesond appealarises 
in a snit instituted by*the plaintiffs against 
defendants Nos, Land 7, two minors repre: 
sented in the suit by their mother as 
guardian ad litem, for а deslaration that. 
the’ suit partnership was dissolved, for the 
taxing of the partnership aasounts and for 
other ancillary: reliefs, It is nesessary to’ 
state, shortly, the history of the ease in 
order to understand the questions that arise. 
iù the appeal, The first plaintiff's father, 
Narasimhals, and the lat and sesond defend. 
ant's father, Amarayya, and another person, 
ealed Guruvayys, carried on business in 
partnership ‚from before 18¢7, Garavayya 
died in 1887: and ‘the business was carried’ 
on by his brother Gopalan taking his plase. 
Gopalan retired from the business after: 
settling aosonnts on 15;h November 1827, 
Then Narasimhulu, who is the father of: 
the first plaintiff, continued the business along. 
with the fetrer of the defendants down 
to 12th November 1898, when Nara» 
simbulu died. Оа his.death the first plaintiff 
eontinued the same business as the repre.. 
sentative of the second plaintiff, that iz, his 
natural son and an undivided во paroener. : 
Amarayys, the father of defendants 
Nos: і and 2, died on 2166 November 1908 
leaving three sons, the minor defendants 
in the suit and one Venkatasubba Row, 
their eldest brother. The eldest brother 
represented his family in the business till; 
he retired in 1907, baving effeated a parti- 
tion with his minor brothers in that year, ' 
Thereupon, the mother, acting asthe guar- 
dian of the defendants Мов, 1 and 2, 
purported to 'earry on the business with 
the fret plaintiff and did so until about 
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the institntion of tbe suit. Is ia alleged 
that this lady made away with the ascounts 
and would not render  a&esonnta of the 
partnership. It is farther allegel that 
Amarayya had sporoosiated something like 
Re. 25,000 or Rs 30,000, part of the nasata of 
the business. The elaim of the plaintiffs 
is that the defendants Nos, 1 and 2 ara 
partners and they now seek for a dissolu- 
tion of the partnership and for the settling of 
sosounts, 

The Sabordinate Judge who tried this 
6830 gava a preliminary desree ani after. 
wards a final deares, On appeal the learned 
"Distrist Judga dismissed the suit, holding that 
the defendants were not partnera and that, 
therefore, the suit as framed was not 
sustainable. He held that a suit might 
lie against the guardian, the mother of 
defendants Nos. land 9, in her individual 
sapasity, but that the defendants Nos.l 
and 2 themselves, who ara minors, sould not 
be made liable on the basia of being partners 
in the business. The Trial Court, in para- 
graph 14 of its judgment, finds that the 
embarking on this business by the mother of 
defendants Nos, 1 and 2 was for their benefit 
and, therefore, they are liable, as olaimed 
by the plaintiff, He says that their family 
and their father owed to the plaintiffs’ 
firm sums of money amounting to Rs, 25,000 
avd if Ramanamma, their mother, chose 
to wind up the business when Venkatasubba 
Row, the eldest male member of the family, 
withdrew, the family immovsable property 
worth Re, «5,000 or Rs. 27,000 would have 
to be sold by  foreed sales in order to 
pay the debts of the firm and thas the 
family would suffer loss, and, therefore, 
the guardian of defendants Nos, 1 and 2 
was justified in carrying on the business for 
the benefit of the minora. This, to my 
mind, is slearly an unsustainable proposi- 
tion. The earrying on of a trade eannot 
by itself be said to be an aet which a 
guardian of Hindu minora is authorised 
by law to do. By its very nature а trade 
or business might result in a loss and 
thereby the family property of the minors 
might be jeopardised. E do not know of 
any proposition of Hindu Law that a guardian 
of Hindu infants is authorised to sarry on 
trade, embarking the minor’s property in the 
. businessinorder to liqnidate family, dabta, 
IN» authority has been site] 530r3. uin Sup. 


port of sush a proposition, whieh, in my 
opinion, is prima facze untenable. 

The ease of the plaintiffs, however, has 
been put before us essentially in this way. 
This is а family of Komuttis whose shief 
oseupation is trade or business, and this 
partienlar business was started by the father 
of the minors although .in partnership with 
strangers, Therefore, we must treat the 
business as aneestral business, and henag, 
it was eontended, the guardian of the defend. 
anta Nos. l and 2 was entitled to sarry 
jt on in partneship with the plaintiffs. 
That a manager of a Hindu family oan 
garry on anoestral bneiness not only on bis 
own bebalf but on behalf of the joint family 
in partnership with a stranger is, not and 
eannot ba dispute}; but doas the same hold 
good with respast to the guardian of infants? 
No express authority has been brought to 
our notise in support of the latter proposi. 
tion.. The question. does not rest there, Ad- 
mitting for argnmesni's sake thata guardian 
on oarry on an aneesiral business on behalf 
of minors in partnersbin with à stranger, 
the further question has to be desided 
whether hy reason of sush an astof the 
guardian the miuors besoma partners in 
the business with allthe rights and liabilities 
of partners, Itis not певеввагу to go through 
all the rulings that bear on the subjeet, 
But it seams to me that three Fall Beneh 
deaisions of this Oourt and a ruling of the 
Privy Counsil must be taken to have settled 
the law in the matter. In Gangayya v. Ven» 
kataramiah (7) it is laid down that a 
contrast of partnership eutered into by the 
manager of a joint Hindu family with 
a stranger does not ipso facto make the 
other members of the family partners: 
and not being partners, the other members, 
whether divided or undivided, sannot insti- 
tate any suit with respaot to the partnership, 
that is, a suit for the dissolution of part. 
nership, If thas isa good proposition of 
law with respeot to partnership entered into 
by the manager of а joint Hindu family snl 
аз to the position of the other adult mambazs 
of that family, 16 язелаз to ma, a fortiori, that 
the infants do not basome partners in а bugi. 
ness earried on by their guardian and do nof, 
therefore, asquire rignts or besomesubjest to 
the liabilities ofa pietnarship. Tha position 
ofa member of the family whose manager 
carried on business in’, partnership with а 
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stranger ig deseribed as being analogous to 
that of a sub. partner. Those members eannot 
ask for a dissolution of the partnership and 
for aesounte, as it was the manager who 
entered into the eontraet, and, therefore, 
it was he who aequired all the righta 
and besame subjest to all the liabilities 
of the partnership.’ No doubt, as between 
him and the other members of the family, he 
ів liable to aeeount for the profits of business, 
and he is entitled to charge the family 
property with the losses that might have 
been ineurred intbe business. Ваё exeept 
himself the other members of the family 
have not the status of a paviner. Another 
Fall Beneh desision is reported іп the came 
Volame at page 824* [ Oficial Assignee of Маа» 
ras v. Palaniappa Chetty (12)], There it was 
held by a majority of the Judges, my learned 
brother Mr. Justise Sadasiva Aiyar dissent 
ing, that the members of a joint family on 
attaining majority do not neeessarily, by 
virtue of gestions 247 and 248 of the Indian 
Contract Ast or otherwise, besome personally 
liable to adjudieation as an insolvent in 
respest of the debts sontrasted in the 
partnership business during their minority. 
If the minors do not besome personally 
liable for debts -eontrasted in the eonduct 
of the joint family business during their 
minority, even on attaining majority, it 
follows that they sre not so liable during 
the period of their minority. Sestions 247 
and 248 of the Indian Contract Aot to my 
mind olearly lead: to this result, Seetion 247 
says that a minor may be admitted to 
the benefits of the partnership but cannot 
be made personally liable for any obligation 
of the firm, though the share of eush a minor 
in the property of the firm is liable for the 
obligations of the firm. Sestion 248 lays 
down: "A person who has been admitted to 
the benefits of partnership under the age of 
majority beeomes, on attaining that age, 
liable for all obligations jneurred by the 
partnership sinse he was so admitted, unless 
he gives publie notiee, within а reasonable 
time, of his repudiation of :the partnersbip ” 

That is to say, 16 isonly by his aequiessense 
that he oan be said to have accepted the 
position of а partner, with it all the liabil- 
ities of a partner. Otherwise a minor, merely 
by being &dmit'ed to the benefits of the 
partnership, eannot be said to  beeome 

*Page of 41 M.—L[Zd.] 


a partner in the full and proper sense of 
the term, though his shera in the partner- 
ship property isliable for the debts of the 
firm. That implies that his other properties, 
including bis share in the joint family 
property, will not be liable, In this ease, 
the learned Judge points ont that, so far as 
the partnership is eonserned, it has been sold, 
and the real claim of the plaintiffs is to make 
the property of the minors, that is to гау, any 
family or separate family property that they 
may have, liable for the debte of the firm. 
The next Fall Beneh deoision whioh has to 
be notiaed is Batohu Ramajogayyay Vojjula Ja- 
gannadham (4). Thore thelearned Chief Justice 
holds that “a deeree cannot be passed against 
a minor on his attaining hia majority or hig 
estate on а sovenant entered into on his behalf 
by а guardian for his benefit,” and the other 
two learned Judges, Ayling and Seshagiri 
Aiyar, JJ., lay down a somewhat modified pro- 
position. The proposition whieh they accept 
would in no way help the plaintiffs but in my 
opinion must ‘be. taken to negative their elaim. 
They say that: "On a aontraet entered into on 
behalf of a minor by his guardian under which 
the guardian borrowed: money but no sharge 
was ereated on the minor's estate, no desree 
oan bs passed against the minor on bina 
attaining majority or againet his estate, 
exoept in cases in whieh the minor’s estate 
would have been liable for the obligation 
insurred by the guardian ander the personal 
law to whieh he is subjest.” Mr. Justies 
Seshagiri Aiyar sums up the oases in which: 
the guardian san bind the properties of the 
minor at page 193,* and none of them sapport 
the ease of the plaintiffs in this suit. That 
a guardian eannob bind his minor by any 
personal eovenant or a contract exsepf for 
nesessaries has long been established. The 
ruling authority on the point is Waghela 
Rajsan;i v, Shekh Masludin (16), а deoision of 
the Privy Council. To the same effect is the 
desision in Гойи” Ohander Singh v, Radha 
Kishore Ghose (17), another deaision of their 
Lordships of the Privy Counsil. Ths 
position, shortly, on the facts of this case is 
this. lt may be assumed that, on the death 
of the father of defendants Nos. 1 and 2, their 


(16) 11 В. 551; 141. A 89; 11 Ind. Jur, 315; 5 
Sar Р.О. J. 16; 6 Ind. Dec. (м. в.) 864. 

(17) 19 0. 607; 19 I. А. 90, 6 Sar. P. C. J, 185; 9 
Ind, Deo. (х. в.) 782. 

~ #Page of 42 M.—[24.] 
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elder brother,  Venkatasubba Row, was 
entitled to earry on the business on behalf 
of the family. But he ratired from the 
business in 1907. Оп that date, therefore, 
the partnership under the ordinary law of 
contract would aome to an end. Then, the 
mother of defendants Nos, 1 and 2, stepping 
into the shoes of Venkatasubba Row, would be 
entering into a new contract of partnersnip, 
although no formal dooument or writing was 
exesuted. Ihave already pointed ont that 
sush a eoníraet would not properly be said 
to amount to either à nesessary ast or an act 
for the benefit of the minor in the ordinary 
sense of the Hindu Law. Then, as she scald 
not bind the minors “personally by any 
sovenant or contrast whioh she might enter 
into on their behalf, she sould not by any ast of 
her own make them partners in the business 
whieh she earried on with the plaintiffs. 
The relationship of partnership implies that 
the parties to it must be sut juris, able to enter 
into a eontraet, Bat а minor is incapable 
of entering into any oontract by virtue of 
westion 11 of the Contrast Aot, He could 
not take any effestive part in the management 
so as to hind the partnership, and it follows 
that he eonld not inour any liability by any 
aet of his purporting to be done in the 
sonduet of а partnership, The guardian 
who entered into the partnership on behalf 
of the minor ean alone, therefore, ba treated 
asa partoer. 

It was suggested in the sourae of the 
argument that the plaintifis must be taken 
to hava admitted defendants Nos, l and 2 to 
the benefits of the partnership, and, therefore, 
seotion 247 applies. But, sonseding that to 
be so, all that sonld bs aontended is that their 
shares in the business would ba held liable, 
That by itself would not make the defend- 
ants Nos, laud 2 partners in the sense that 
they would ba personally liable for the debts, 
80 that their other properties might be seizad 
in liquidation of the partnership debts. But 
we are asked to say that when the mother 
of defendants Nos. 1 and 2 entered into 
the businees on their behalf, it must be taken 
that she took over tha liability of their father 
and that we should hold that that being 
part of the bargain, the minors are liable 
for the debts of tha father on the basis 
of having been admitted to the benefits 
of the partnership. To my mind, this proposi- 
tida on the fase of itis untenable; it would 


be abuse of language to eall it au admission 
to the benefits of partnership sush as ceation 
247 of the Contrast Ast eontemplates. The 
plaintiffs asked tha Distriot Judge, when 
they were presented with these diffisulties, 
for leave to amend the plaint by adding 
Ramanamma, mother of defendants Nos. land 
2, ag a defendant ia ber individualeapasity and 
во that there might baa desree against her 
as à partner and the rights of the plaintiffs 
against her might ba satisfied through any 
right of indemnity whieh Ramanamma 
might have as against the minors. I am of 
opinion that the learned Distriet Judge was 
right in not allowing this prayer. I do not 
think it would hava baen at all sonvenient in 
this euit to work out the rights of the parties 
in the way suggested. I have, therefora, 
some to the conslusion that the sesond 
appeal fails and must be dismissed with sosts. 

Sapasiva Aryan, J.—The question for 
decision is, whether the defendants Nos. land 
2 were validly made partners with the 
plaintiffs by the aat of their mother, Thera 
is also another legal question involved in the 
ease, namely, whether minors admitted to 
the banefits of partvership by а person 
besame at ones partners with tha parson for 
all purposer, inoluding ths liability to be sued 
by that parson for the dissolution of partner- 
ship and for the taking of assounts and soon. 

As regards both these questions, I 
expressed some viewa in the ease reported in 
Oficial Asignee of Madras ч. Palan?ippa 
Ohetty (12) But I was in the minor- 
ity in that oase and I would, therefore, not 
proaeed in desiding the present oase upon 
what I considered in that ease to be the trae 
prinsiples to be followed in deeiding sueh 
questions, Heading the deaisions in Gangayya 
v. Ventataramiah (7) and Oficial Assignee of 
Madras v. Pulantappa Ohetty (12) together, 
I think if must be taken to have been 
established (either expressly or impliedly) 
by those desisions that a manager even in & 
trading family, wĦo enters into a partnership 
with a third person, сөз not give the minor 
members of his family the status of 
partners and вап only give them a position 
analogous to sub-partners under him. If во, 
Itake it that it follows a fortiori that а 
guardian of minore cannot enter into ап 
agreement with athird person which aan 
giva her wards the status of partners with 
that third person; and it follows that the 
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defendants Nos; 1 and 2 in this-eare did not 
besome partners with the- plaintiffs by any 
such ast cf their gvardian purporting to 
make them such partners. There oan be ro 
doubt on the fasts that they were admitted by 
the first plaintiff to the benefit of partnership 
with the first plaintiff. Did they thereby 
besome partners in: the firm with the 
first plaintif? Ar Т said, whatever my own 
opinion was in Official Ass'gnee Madras v. 
Palantappa Ohetty (12), I think the language 
of the judgments of tbe majority implies that 
notwithstanding sestion 247 of the Contrast 
Act, a minor doés not thereby . become a 
partner. There might bea sort of inchoate 
partuerehip between the major member and 
the minor member admitted to "beneüte," 
but is beeomes в real partnership in the eye 
of the Jaw only after the minor attains 
majority and does not repudiate bis admission 
inta the partnershin during his minority 
‘within a reasonable time under cootion 245. Tf 
he does repudiate it, he has по rights as a 
partner nor ів Бе liable аза partner, though 
under geation 247 his share in the property of 
the “firm” is liable for the cbligatiors of tbe 
“frm”, ОҒ воотее, it is rather anomalous to 
speak of his sbarein the property of the 
firm if his repudiation involves the result 
that be had never the status of a partner in 
the firm and, therefore, bad no "share" in it, 
But I suppose that 16 must be taken that the 
“share of such a partner under seation 247 
would then mean the share whigh the other 
member or members of the firm intended to 
allow, and did allow tohim but whish he 
боев not owr, owing to bis repudiation. In 
this view asthe defendants had not attained 
majority when this suit was brought and had 
not bad any opportunity to affirm by 
pon-repudiation or disaffirm by repudiation 
ynder section 248, they were not partnera with 
the first plaintiff when this suit was brought. 

I shall now refer to the case in Batchu Rama» 
ѓодаууа v. Vojrula Jogannadham (4),in whisb,in 
wy opinion, there was в suletential difference 
of views between the -learned Ohief Justice 
and the other two Judges. All that was held 
by the majority was that в guardian ean bind 
the ward by & new obligatior, whish was 
incurred by the guardian aoting for the ward 
to satisfy an old obligation under whioh 
the ward then lay under the Hindu Lew. 
In. that partieular ease, the mother of the 
minor borrowed money for, the expenses of 
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the marriage of the minor’s sister, and it wag 
beld by the msjority that the’ minor 00010, 
be proceeded against direstly for that loan to 
the extent of his ancestral properties. 16 
eannot beeaid in the present saco that the 
entering by the mother on behalf of her sons 
into & contrast of partnership was the 
jneurring of a definite, olesr-ont new 
oblication in order to diseharge an existing 
obligation of the minors, She did it, thinking 
that it will enable the minors to disoharge 
an existing obligation by earning profits in 
the partnership businesr, and not with a view 
to inenrring on their behalf and imposing 
a new obligation on them in satisfaation of 
the existing liability, I, therefore, do not 
think that the desision in Batchu Ramarogayya 
v. YVotula. Jagannadham (А) helps the 
plaintiffs in this oawo, I feel that the 
presedents (which 1 find myself eompelled in 
loyalty to follow) narrow in an uudesirable 
marner the powers of the manager and of the 
guardian of minore in a trading family. But 
it is advisable that thereshould be settled 
rules of law in these matters; and I, therefora, 
agree that ‘this sesond appeal should be 
dismissed with eosts, 

As regards the amendment of the plaint 
so as to make the guardian a suppleniental 
defendant, she never intended to make 
herself а partner and the first plaintiff never 
intended to make her a partner in her personal 
sapasity, The analogy of an exeeutor ora 
temple trustee, who is presumed to intend to 
make himself personally liabla when he 
enters into traneaetiona with third persons 
(other than transactions whioh oreatea eharge 
бп the property under his eoptrol), has по 
applisation to this oase and the proposed 
amendment, therefore, sannot be allowed. 

M. C. P, 

Appeal dismissed, 
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LAHORE HIGH COURT, 
Secony Отуп, Appaat No. 117 or 1921. 
April 1", 1921. 
Present: —M rv. Justies LeRossignol. 
MANSA RAM —PLüANTIFF—ÁPPELLANT 
106 8Uus 
JOTI ARD отнівз · DEFSNDANTE— 
IgsPOADEATB, 
Punjab Pre-emption Acb (I of 1918), s. T--loww ` 


- 
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end village, distinction between—Queation of law— 
Appeal, second—Naraingarh, Ambala District, whether 
town or village, 


The question whether certain local conditions found 
as facts constitute a place as a town or a village is a 
question of law and is open to agitation in second 
appeal, 

A very important test as to whether a place is 
a town or & village is the presence or absence of 
a substantial bazar and the avocations of the 
majority of the inhabitants. 

Naraingarh, in the Ambala District, is a town 
within the meaning of section 7 of the Punjab Pre. 
emption Act, 


Second appeal from a decree of the District 
Judge, Ambala, dated the 15th October 
1920, eonfirming that of the Junior Sub. 
ordinate Judge, Ambala, dated the 12th 
April 11. 

Mr, Budr ud Din Kureshifor Diwan Mahesh 
Das, for the Appellant. 

Lala Fakir Ohand, for Respondent No. 2, 

JUDGMENT,— The only question here is 
whether Naraingarh ina village or в town. 
There is a preliminary objestion that this 
is not a matter for agitation in sesond appeal, 
but that 1 overrnle, for though the loea] eon- 
ditions as found by the Courts below are 
matters of fast whish may not be shallenged 
here, the question whether those lceal son- 
ditions eonstitute в town or a village ів as 
much a matter of law ав whether sertain 
aots sonstitute a mortgage ог a sale. ` 

On the merits, though the dividing lire 
between ‘a growing village and a young town 
is а fine one, І sea no good reason for refus. 
ing adherense to the view of the Courts 
below, А 

The main distinetion in England between 
a town and а village is that a town has a 
market, а village has not. 

Similerly in India, a very important test 
is the presenee or absence of a substantial 
bazar and the evoeations of the majority of 
the-inhabitants. 

Judged by these teste, Narsingarh is 
rather a petiy town than a village. For 
these reasons the appeal is dismissed with 
eoeta, : 

Appeal dismissed, 
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LAHORE HIGH COURT. 
Sxoconp Civi, aperat No. 1476 or 1917. 
May 3, 1921. 

Present:—-Mr. Justiae Leslie Jones and 
Mr. Justice Moti Sagar. 
ABDULLA -—DFENDANT— APPELLANT 
versus 
FATEH MUHAMMAD—Puatstirr— 
REPON ENT. 

Registration Act (XVI of 1908), s, 17, applicability 
of—Evidence Act (I of 1572), з. 115— Estoppel, 
essentials of— Statement not amounting to estoppel, 
value of. 


Section 17 of the Registr@tion Act, being a dis. 
abling seotion, must receive a strict construction, 
and unless a document is clearly brought within 
its purview, its non-registration is no bar to its 
aimissibility in evidence. [p. 810, col. 2] 

Before в document can be excluded from evidence 
on the ground that it requires registration, it must 
be proved that the property to which the docu. 
ment relates was of the value of more than Rs. 100 
at the time of its execution [p 810, col. 2.] 

Where a statement is relied upon as constituting 
an estoppel, it must be proved that the statement 
caused a change of position of the parties setting 
up the estoppel [p. 810, col +] 

A statement, however, which does not amount to 
ae may yet be admissible in evidence, -[p. 810, 
col. 2, 


Sesond appeal from ‘a deeree of tha 
Distrist Judge, Shahpur at Sargodha, dated 
the “7th February 1917, reversing that of 
an Honorary Civil Judge, First Class, Miani, 
Distrist Shabpur, dated the 13th January 
1917, : 


Sheikh Атав Ali, for the Appellant, 
Mr. Nanak Ohand, for the Respondent, 


JUDGMBESNT.— Defendant is in possession 
of a piece of land at Bhers, whioh plaintiffs 
elaim to be their exelusive property. The 
euit was for ejestment of the defendant on 
the ground that he was a tenant, that his 
possession was permissive.and that as he had 
ttopped payment of the proprietary dues, 
whish he and his rneestors had all along 
been paying to the plaintiff, he was liable to 
be turned cnt. ‘Defendant denied the olaim 
and set up in answer his own proprietary 
righía in the land in suit, The main points 
on whieh the parties were at issue were (1) 
whether the lard belonged to the plaintiff or 
to the defendant, and (2) whether defendant's 
possession was permissive or otherwise. The 
learned Distriot Judge, after a very oareful 
sonsideration of all the evidense on this reaord, 
found in favour of the plaintiff and deereed 
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the slaim. The defendant bas preferred a 
sesond appeal to this Court, 

The findings on the question as to who is 
the owner of the land in suit and as to what 
is the nature of defendant's possession there. 
in, are obviously findings of faet not open to 
be agitated in second appeal, but it is oon- 
tended that these findings are wrong in law 
inasmuoh as 

(a) Certain khasra abadi papers in whioh 
ihe land in suit was resorded as the pro. 
perty of the plaintiff's predesessors have been 
improperly admitted in evidenee in appeal, 
and that thie improper admission of the 
dosuments has very greatly prejudieed the 
defendant; 

(b) Certain doouments purporting to have 
been exeanted by the defendant's father and 
the defendant himself in 1869 and 1884 
respectively, in which the plaintiff's title to 
the property was admitted, and whioh were 
found by the first Court to be forgeries, have 
been presumed fo be genuine on the sole 
ground that they were 30 years old, and 
prodused from proper oustody, It is urged 
that evidenss on this point has not -been pro. 
perly sonsidered and that the learned Dis- 
triot Judge kas given an erroneous finding as 
regards their genuineness. It is further 
pointed out that the doeuments have not been 
formally proved; 

(с) The above two dosumenta related to 
property of the value of more than Rs. 100 
and being unregistered, were inadmissible in 
evidence; 

(d) A statement purporting to have been 
made by Fattn, the defendant's father, in 
1867 in the eourse of a snit brought by the 
plaintiff's ansestors against the Municipal 
Committee of Bhera has been improperly 
used against the defendant, and illegally 
held to operate as an estoppel. It is 
eontended that this statement has not been 
formally proved, and that its legal effest has 
been wholly misapprehended by the learned 
Distriet Judge. 

With regard to the first objestion, Counsel 
for the appellant agrees that the khasra abad: 
papers may be exoluded from evidence and 
we do so accordingly. "We may, however, 
observe that the exslusion of these doenments 
from evidenee does not materially affect the 
result of the oasa, 

. As regards the sesond point, vis., whether 


the. doaumenta in question are genuine or 
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forged we do not see how we бап go behind 
the sarefully sonsidered finding of. the learn- 
ed Uistrist Judge. It has been found asa 
faot that tbe dosuuments were exeeuted by 
the persons whose names and signatures they 
purport to bear and the learned  Distriot 
Judge has given good reasons for differing 
from the opinion of the Trial Court and fce 
holding that they are not forgeries. Under 
section 90 of the Indian Evidenee Aot, it wag 
perfestly open to the Court to presume their 
genuineness and due exeaution, and we do 
not think that any formal proof was at all 
necessary. Х 

With regard to the question of registration 
it was for the defendant to prove that the 
property to whioh the doenments related was 
of the value of more (han Rs. 100 at the 
time of their exeoution, It is admitted that 
defendant has given no evidense on this point. 
Sestion 17 of the Rogistration Aet being a 
disabling sestion, mast reseivo a strist aon- 
atruation, and uuless a dosument is slearly 
brought within its purview, its non- registra. 
tion is no bar to its admissibility in evidenaa. 
Under these sirenmstances we mus‘ hold 
that the documents did not require registra- 
tian, and that they were rightly admitted 
into evidenae. 

The last  objestion is with regard. 
to the admissibility of the statement 
made by defendant's father in 1867. The 
learned Vakil for the appellant does not 
&ontend that as a matter of faet no 
suah statement was ever made by Fattu, but 
what is contended ia that it is a gratuitous 
statement made without sonsideration and 
that it oan in no way legally operate as an 
estoppel. Weare prepared to aesede to this 
sontention and ёо hold that where a state- 
ment is relied upon as constituting an estop- 
pel, it must be proved that the statement 
eaused a ehange of position of the parties 
setting up the estoppel, but this does not 
mean that the statement should be entirely 
exoluded from evidenee. The statement can 
eertainly be looked upon ва a valuable ріеве 
of evidense, which, though not conclusive, bas 
at least got aome probative value of its own. 

We do not think there is any forse in the 
various sontentions put’ forward. by the 
learned Vakil for the appellant and we hold 
that tbe findings of the learned Distriat 
Judge as to the plaintiff's proprietorship 
of the land in suit and as to the nature of 
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the defendant's possession therein are find. 
ings of fast sud oannot be disturbed in seaond 
appeal. The appeal failas and is aosordingly 
dismissed with sosta throughout. 

. Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp CIVIL Appear No. 164 or 1920, 
| September 10, 1920, 

Present:— Mr, Lindsay, J. О, 
KANDHAL LAL-—PLrAINTIFF —ÀAPPELLANT 
versus 
BIBI NAWAB BHGAM ann OTHERS— 


Daren nants Roy PONDENTS. 
Hindu Law—Alienation— Father, single owner with- 
out co-parcener— Alienation by father, whether can be 
challenged by son born after alienation, 


Under the Hindu Law an alienation made by a 
father at atime when there is no co-parcener is a 
valid alienation, and cannot be challenged іп Court 
by a son born after the alienation is made. 


. Appeal: from a desree of the Subordinate 
Judge, G.nda, dated 26th February 192), 
upholding that of the’ Munsif, Gonde, dated 
17th November 1919, 

Syed Ali Mohammad, for the Appellant. 

Mr. 8, N. Roy, for Respondent No, 1. 

JUDGMENT.—This appeal muat fail. 
The snit was a suit brought by the plaintiff. 
appellant.in order to obtain а: declaration 
that an alienation made by his father on 
the 12th of Oatober 1900 for авот of Rs, 00 
was invalid and not binding upon him, 
The suit was defended on various grounds, 
but 16 has been held that the property was 
aneestral and both Courts have also found 
that there was legal neeessity ‘only to the 
extent of Вв, 164, although the prise for 
whish the property was sold as above stated 
was Вз, 6.0. Both Courts have also agreed 
in finding that the plaintiff was not born at 
the time of the transfer. 

The ledrned Counsel for the appellant has 
aesepted these findings and urges’ that пов. 
' withstanding the fiading that his elient was 
not born atthe time the property was sold 
by -hia father, he was entitled to sucosed in 
this suit, 


INDIAN CASES, 


He refera-to a judgment reported: 
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as Murari Lil v. Jalio: Sahat (1) and to 
paragraph 342 of Mayne's Hindu Law and 
also to other eases, in whioh the prineiple 
laid down in this paragraph of Mayne’s 
Hindu Law has been followed, 

There oan be no doubt about the general 
prineiple. The only alienation which binds 
an unborn воп із a valid alienation and it is 
open toa son to challenge in опг an aliena. 
tion made before he was born, on the ground 
that it was not made for legal nesessity or 
for any other purpose whieh was binding 
upon the family. But it gppears in the pre- 
sent ease that at the time the alienation now 
in question was made the only member of the 
family was the plaintiff's father, There was 
no &o-parsener in the property and no one 
whose consent was nesessary to the alienation, 
The prineiple that one «o-pareener sannot 
make в valid alienation of ansestral family 
property. without the consent of other eo- 
pareevers cannot obviously be applied to the 
ease of a single owner. 

The man who is а single owner and has no 
00-pareener вап dispose of property, whether 
it is ancestral or nof, in any manner he 
pleases. It must be held, therefore, that the 
alienation which was made by the father at a 
time when there was по ao-parseuner is а valid 
alienation and is binding on the plaintiff. 
appellant, who was born after the alienation 
was made, 

The appeal fails and is dismissed with 
sosta. . 


Appeal dismissed 
(1) 84 Ind. Cas, 447, 8 О. L, 1. 180, f 


LAHORE HIGH OOURT. 
бесоир Viviu Arrea No, 135 or 1921, 
Mareh 21, 1921. 
Present:—Mr, Justiee Martineau, 
MUHAMMAD BAKHSH-—DEFENDANT— 
APPELGANT 
versus 
ВАПАМРА — Рг «тів anD SAMMAN— 


D«re«p нт — RESPONDENTS. 
Oustam—Alienation — Antecedent debt — Neceseity, 
proof of. : 


A just debt need not be one incurred for a 
necessary purpose, and am alienee from a male pro. 
prietor has only to prove the existence of the debt 
and nob the necessity for it, [p. 812, cel. 2.] | 
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Sesond врева from a deoree of the 
Гівігівё Judge, Jullnndar, dated the 4th 
Desember 1920 modifying that of the Junior 
Subordinate Judge, Jallundur, dated the 9th 
Ootober 1920. 

- Lala Jagan Nath, for the Appellant, 

. JUDGMENT.—Simman defendant No. 1 
sold 20 kunale, 13 marics of land to Muhammad 
Bakbsh defendant No. 2 for Rs. 1,300, баш. 
uan’s brother sued fora deslaration that’ the 
sale should not affest his revaraionary rights, 
and added an alternative prayer for роввев- 
sion by right of prg-emption, 

The frat Court found that 4 kanale, 19 marlas 
of the land in suit were celf-acquired property 
and also that neosssity for tha sale was 
proved. It dismissed the olaim for a decla- 
ratory deeree but gave а deeree for pre- 
emption, 

On the plaintiff's appeal the Distrist Judge 
found nesessity proved only to the extent of 
Ra, 600 and passed a decree dealaring that 
the sale should not affest the plaintifi's rights 
except to that extent. The olaim for pre. 
emption was dismissed aa the plaintiff failed 
to deposit the purohase-money in the time 
allowed. 

The vendee has preferred a seaond appeal 
to this Court. 

The learned Distrist Judge has overlooked 
the fast that the plaintiff is not entitled to a 
deeree with reepeat to the 4 kanals, 19 malas 
whioh are not aveestral. If the plaintiff is 
entitled to a dearee stall, it ean only be 
with гевресё to the remaining 15 kanals, 14 
marlas, ` 

The items disallowed by the lower Appel- 
late Court are Nos. 3,4, 5, 7 and 8, The 
4th item is one of Re, 150 alleged to have 
Leen due ё one Jhandu, The District Judge 
finds that the debt is not proved, and thia 
finding e&nnot be sonteated in second appeal. 
The 7th item is Rs. ICC for earnest money, 
and the finding of the lower Appellate Court 
is that the payment is not proved, The Sth 
item is that of Rs, 250 paid at registration. 
The entry in tbe deed is that the money wes 
required for litigation and household rx. 
penses, but-the lower Appellate Court fit da 
that it is not proved that the money was 
needed for those purposes. 

I agree, therefore, in disallowing Items 
Nos: 4, 7 and8.. .. ; 

But tems Nos, 3 and 5 should have been’ 
allowed. Item No, is Ra, 100: required for 
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payment to Badar-ud.Din for the priae of 
maiza, and Item No. 5i: Re. 100 due to Jhanda 
for the prise of a she buffalo. 

The Distrist Judge does not dispute the 
faat that the vendar owed the money to 
Badar-ud Din and Jhanda for the purshases 
he had made from them, but be disallows 
tbe items on the ground that the purchases 
of the maize orop from Badar ud.Din and of 
the buffalo from Jhanda were not neoessary, 
As to this it isevffiaient to say that the debts 
due from the vendor fo Badar-nd Din and 
Jhanda were just antecedent debts and that 
the vendee waa not required to prove that 
they were incurred for nesessity. It is clearly 
laid down in Devt Ditta v. Saudagar Singh 
(1) that a just debt need not be one inaurred 
for a necessary purpose and that the alienee 
has only to prove the existense of the debt 
and not the necessity for it 

l boid, therefore, that Re. 200 must be 
allowed on assount of the 3rd and 5th Items, 
and that nesessity is proved to the extent of. 
Rs. 00 in all. : | 

The prise of the ansestral portion of the. 


-land sold comes to Ra, 988 and Desessity has 


been proved to the extent of nearly five-sixths, 
of this. The failure to prove пебвавіїу for the 
remaining one-sixth does not . appear to 
justify the passing of a deorse deolaring the 
sale to be invalid, 1 aosordingly ascept the 
appeal, reverse the deeree of the lower 
Appellate Court,and dismiss the suit. | 

The plaintiff wil pay the defendant 


Anreal occepted, 
(1) 65 P, В. 1900 (Е. B. ; P, L. R, 1900, p. 822. 





LAHORE HIGH COURT. 
Finer Civit Appast No, 1053 ов 1920, 
February 23, 192, 
Preseni;-—Mr. Justice Leslie Jones. 
ABDUL RAHMAN AND ANOTHER— 
PLiYNTIFES— А PPELLANTS 
versus 
AEDUL WAH AB—YVoenpor, MUHAMMAD: 
SAYAD HAMiD—Verses—Deven pants 
— RE+Poxpents. 
Civil Procedure Code (Act V of 1908), в. 35—Coate 
—Diseretion оў Oourt—Pre-emption suit, 
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Where a plaintiff comes to enforce a legal right 
and there has been no misconduct on his part, по 
omissicn or neglect which would induce the Court 
to deprive him of his costs, the Court has no dis- 
cretion and cannot take away his right to costs. 
[p 818, col 2.] . 

In a suit for pre-emption the mere fact that 
the vendee had even before the suit not denied 
that the plaintiffs had a right of pre-emption, would 
not be a good ground for depriving them of their 
costs, if nevertheless in order to enforce that right 
they were compelled to bring a suit. гр. 819, ool. 2; 
p. 814, col, J.) ; 

First appeal from а desree of the Senior 
Subordinate Judge, Delhi, dated the 24th 
February 1920, 

Lala Balwant Rai, for the Appellants. 

Mr. Badr-ud Din Kureshi, for the Vendor, 
Respondent. 

Lala Mot? Sagar, R, Şo» and Sheikh Niaz 
Muhammad, for the Vendee, Respondent, 


JUDGMENT.—This is an appeal as re. 
gardas costa in a suit for pre-emption. A 
preliminary objection was raised at the last 
hearing by Oonnsel for the vendor-respondent 
before Martineau, 
besome inoperative on the ground that the 
payment of the purchase. money had not been 
made. by the date fixed. It appears, however, 
from-the reeord of the Court of Execution that 
Бвутепё was tendered on the date fixed and 
that the delay in maging it was solely 
due to the action of the Court, whieh before 
réseiving the money required a report from 
its ове, This -objestion, therefore, is по 
longer pressed and has not been argued at 
the present hearing. 

The facts of the ease are that the vendor 
sold eertain buildings to the vendee for a 
sum of Re. 7,500 on the 9th August 1919, 
On the 30th September 1919, the plaintiffs, 
in assertion of their right of pre-emption, sent 
а notice to the vendee requiring him to 
frapnsfer the property to them on payment 
of Re, 7,500 within a week. The vendee 
failed to comply with thia notise, and on the 
7th Ostober 1919, the plaintiffs instituted 
their suit in whioh they implesded the vendor 
ав а бо defendant, and in their plaint they 
referred to the notiee whieh they had sent. 

The vendee and the vendor filed separate 
pleas, The former admitted the plaintiffs’ 
right of pre-emption and did not dispute the 
sum, but, with reference to the notice received 
from the plaintiffs, alleged that before the 
date of the receipt of that notise he had 
received another netise from the wife of the 


J, that the deoree had, 
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vendor who, it was alleged, had asserted her 
own right of pre-emption and had paid an 
advance of the purehase-money, the amount 
not being stated. The vendor, on the other 
hand, in his pleas denied both the existance 
of a eusiom of pre-emption and the right of 
the plaintiffs to pre-empt. 

There was no replication by the plaintiffs 
nor Were their statements reaorded, but issues 
were framed on the pleas of tha vendor, 
There was also, it should be added, an appli. 
eation by the wife of the vendor that she 
Should be made a party to the suit, but this 
was disallowed on the ground that if she 
desired to assert her right of pre-amption, 
she shonld file her own anit, 

There were six hearings in al), but ultimate- 
ly no evidence was prodused bəsause tha 
veudor-defendant absented himself and the 
plaintiffs were granted a decree for pre-emp- 
tion, the order being that the parties should 
bear their own sostas., The Subordinate 
Judge, however, failed to somply with the 
provision .of sestion 85 (2), Civil Prosedure 
Code, that where the Court direats that any 
eosts shall not follow the event, the Court 
sball stats ita reasons in writing. 

it may be soniestured that the Subordinate 
Judge was irflaenesd by the faot that the 
vendes had not denied the plaintiffs’ right of 
pre-emption and had not sompslled them to 
produse any evidenca, The aosta of the 
plaintiffs, however, amounted to Rs, 680-80, 
and the mere fast that they wera not put to 
proof during the asuras of the suit is not of 
itaelf a good reason for depriving them of 
their costs. . 

In Kuppuswamt Ohelty v. Zamindar of Кайа. 
hasti (1) it has been laid dowa that " where 
a plaintiff comes (о enforae a legal right and 
there has been no míissonduot on his part, no 
omission or neglest whioh would induae the 
Court to deprive him: of his eosts, the 
Gonrt bas no diseretion and cannot take away 
his right to ooste., The fast that a defendant 
has, previously to a snit being filed, admitted 
that the money sued for was due to the plaint- 
iff is not a ground for depriving the plaintiff 
of his вовёв.’’ Solkere the mere faot that the 
vendee had even before the suit not denied 
that the plaintiffs had a right of pre-emption 
would not bea good ground for depriving 
them of their soste, if nevertheless in order 
to enforsa that right they were eompelled to 

Ua) 27 M, Bal, 
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bring a suit. From the vendee’s own state- 
ment as adduced in his pleas it is olear that 
before the suit he was not willing to aomply 
with the demand of the plaintiffs for the 
transfer of the property, and the latter, 
therefore, were compelled to sue if they wers 
to enforoe their right at all. It is, moreover, 
very difficult to believe that there was any 
truth in the allegation that the vended had 
not only reseived в notice from the wife of 
the vendor but had also reseived a sash 
advaneo from her. No proof either of the 
notise or of the &lleged payment, sven the 
amount of whieh is not stated, has bean 
offered, though if the vendor's wife intended 
to assert a right of pre-emption and had 
actually made a payment on ascount of il to 
the vandee, it is obvions that she would her. 

self bave brought а suit. 

The plaintiff are not to bs sritisised for 
impleading the vendor as that is the usual 
and eonvenienf course to take, although the 
vendor is notan absolutely nesessary party 
to such a suit, sacing that if he has sold abe 
. property, he has no interest left, 

In the present вазе the vandor had no 
personal interest in denying either the custom 
of pre emption or the right of the plaintiffs 
to pre-empt, and the only reasonable inference 
is that this was done in the interest of the 
vendee. ` 
, It seems to me that these fasta, viz, the 
setting up of a bogus olaim on the part of 
the vendor's wife and the pleas of the vendor 
made solely in the interests of the vendes, 
. afford strong grounds for believing that the 
vendee, who was well aware that: he sould 
not resist the slaim of the plaintiffs on good 
grounds, was nevertheless unwilling to part 
with the property and was prepared to do 
what he sould to prevant the enforaement 
by the plaintiffs of their right, while at the 
same time using the vendor and his wife as 
Stalking horses to avoid responsibility for the 
eosts of the suit whish* he compelled the 
plaintiffs to bring, In my opinion, therefore, 
the facts of the oase are Bush that there ia 
no good reason for ordering that the sosta 
should not follow the event. 

Accordingly I allow the appeal and direst 
the defendani.vendee do bear the oosta 
throughout. Ав the vendor defendant 
was not a reosssary party, he will not be 
required to рву sosts, 

Appeal allowed, 


‚Ват. Ohandra Dutt (1) 


OASRES. (1921 
‘MADRAS HIGH COURT. 
Civin Arenas No. 329 оғ (919. 
January 5, 1921, 
—Sir John Wallis, Kr. Chief жане, 
and Mr.'Jostice Oldfield, 
MAHALAKSHMI AMMA —-PLAIATIEE 
— AÀPPELLANT 
versus j 
Т, NAGAPPAY À AND OTHERS- DEFENDANTE 
— Respon pears, 


Hindu Law-—-Will—Devise to two co-parceners — 
Donees, whether take jointly. 


Present: 


Though there is no presumption in India that, 
when property is bequeathed to two or more . 
persons under a Will they take juintly, yet where 
the devise is to two or more Hindu co-parceners, 
they take the legacy as joint property. 

: Jogeswar Narain Deo, v Ram Chandra Dutt, 23 
C. 670; 23 Т. A. 37; 7Sér. Р. О.Т, 18; 6 M, L, 4.75; 
12 Ind. Dec. (м. s.) 445, referred to. 

Appeal against a desree of the Court 
of the Subordinate Judge, South Kanara, 
in Original Sait No. 23 of 1917. 

Mr. 0. V. Anantha Krishn. Atyar, for the 
Appellant. j 

Mr. B. Sitaram Bow, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether under the Will of the 
testator the two donees, who were owners 
and sole membre of a joint Hindu family, 
took the property bequeathed to them as 
joint family . property or as tenants-in- 
common Ever sinoe the desision of the 
Privy Counail in Jogeswar Narain Deo vw. 
it must be taken 
as settled that there is по general pre. 
sumption in India that, when property is 
bequeathed to two or more persons under 
a Wil they take jointly. The question 
depends on the intention of the testator, 
as gathered from the terms of the Will 
and the surrounding oirsumstavoes, and 
the faot that the donees eonstitute an 
undivided family is one of these cironm- 
stances. The Subordinate Judge in this 
ease has some to the conslusion that the 
donees were intended to take jointly, and 
wo think there are sufficient indisations 
in. the Will to show that this was what 
the testator intended. He was apparently 
nob satisfied that the properties he be- 
queathed should be managed by the mother 
of the boys as the natural guardian and 
he accordingly provided that, if he should 

(1) 23 О. 670; 231. А 37; 7 Sar. P. О, J, 13, 6 M, 
Le J. 76; 12 Ind. Deo, (х, в.) 416. 
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die before one of them attained majority, 
the properties shonld be managed by ore 
Chenna Keshava Bhatta until both boys 
had attained majority. The explanation of 
this provision appears «to be that in the 
testator's opinion it was  unnesessary to 
appoint a guardian if one of the minors 
had attained majority before his death as, 
in that oase, he would be entitled to 
manage the whole property bequeathed. 
This would only be «o if the property 
` was joint property, and is а suffisient 
indieation of the testator’s intention. The 
appeal is dismissed wilh sosts  . 
Apreal dismissed, 





LAHORE HIGH COUBT. 
First Civie Appeau °No, 1134 or 1916. 
January 24, 1921. 
Tresent;i—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Wilberforoe. 
| Tar Firm or Messas. HUKAM CHAND- 
JAGADHAR MAL, L ELHI-— Риз1їнтїР 
i — APPELLANT 
х versus 
Tax MEROANTILE BANK or INDIA, 
LIMITED, LELHI—-DEFEND: NT— 
Š RESPONDENT, 

Contract Act (IX of 872), s. 56—Contract— 
Impossibility of performance, what amounts to. 

Mere difficulty in the performance of a contract 
or the need to pay exorbitant prices in order to 
perform it does not amount to impossibility within 
the meaning of section бн of the Contract Act and 
would not excuse the performance of the contract. 
[p. 816, cols. 1 & 2] 

Defendant agreed with the plaintiff to ship from 
London a certain amount of gold every week. 
Before the contract could be performed, War broke 
out and it became impossible to obtain gold in the 
ordinary market at the ordinary rates in London: 

Held, that this did not render the performance of 
the contract “impossible” within the meaning of sec- 
tion 66 of: the Contract Aot, and that the defendant 
was, therefore, liable for the breach, [р, 816, col. 2.]. 
. First appeal from a deoree of the Distrist 
Judge, Delhi, dated the 1£th February 1915. 
| Lala Moti Sagar, R. S., for the Appellant. 

Mr. Raj Narain, B. S., and Mr. M, 8. 
Bhagat, for the Respondent. 
| JUDGMENT.—-The defendant Bank ag. 
reed with the plaintiff to ship from London. 
12 bars of gold per week, the first ship- 
ment to take plase on the 17th July 1914. 
Only one shipment arrived, The sonsign- 
ments of the 24th and 3186 July were not 
Shipped owing to the mutilation of a 
telegram and the Bank aeknowledges its 


defauit in respeots of these sonsignments. 
Farther shipments did not take plase owing 
to the outbreak of War, and the question 
before the lower Oonrts was whether the 
defendant was absolved from his liability 
to perform his contrast by tbe. provisions 
of sestion 56 of the Indian OContraet Aat. 
The Court beld upon the evidense in the 
ease that there was a total stoppage of all 
market dealings in gold in London, that 
the contrast of the plaintiff and the Bank 
had become impossible of fulfilment by the 
latter and that the Bark was entitled to 
resoind it. The learned Judge, therefora, 
awarded Rs 480, damages on assount of 
the shipments of the 24th and 3lat Jaly 
and otherwise dismissed the suit, The 
plaintiff has appealed asking for a higher 
rate of damages in respect of those ship. 
ments and for a decree in full in respect 
of other shipments whioh did not take place. 

Mr. Moti Sagar on behalf of the appellant 
points out that the original ехопзв for 
non performanse of the contrast on the 
part of the Bank was that export was 
prohibited from England, He refers to a 
letter of the 20th August 1914 from tha 
Bank to the plaintiff, to the effeet that 
Government had prohibited suoh export 
and cancelling the sontraot for the remain- 
ing bars. He also refers to the written 
statement of ‘he defendant in whioh a 
similar reason for non. performance is given, 
It ie, however, admitted before us on 
behalf of the Bank that no order for snah 
prohibition wasever passed. The only ques. 
iion, therefore, i» whether for other reasons 
the export of gold became aotually im- 
possible after the outbreak of War, Од 
this point 16 is nesessary for us to examine 
ihe evideree. There is first a letter sent 
by four leading ballion brokera of London, 
dated the 18th September 1914, that it had 
not been possible for them to obtain bar 
gold from the Bamk of England or other 
souraes віпое War was deolared, and this 
is confirmed by a letter signed by the 
Chief Oashier of the Bank of England, 
Next there are the statements of the re- 
presentatives of the firms of Messrs. Pixley 
and Abell and Messrs, Samuel Montagu 
and Jompany. They state that from the 
outbreak of War to the latter part of 
Ostobar, sellers seemed to consider it their 
duty to send all gold into the Bank of 


gis 


England, that they sould find no 
sellers who would dispose of their gold else- 
whera and that no market in gold existed, 
This evidense is oonfirmed to some extent 
by the statements of the Manager of the 
National Bank of India at Delhi and the 
agent of the Chartered Bank of India also 
at Dalbi, and it establishes to our mind 
tha fast that the ordinary free market in 
gold did not exist from the 4th of August 
till the middle of Ostober and that pur. 
ehases of gold bars in the ordinary pre war 
way of business was diffisult, if not im- 
possible. Mr. Moti Sagar, 
that these fasts in no way absolved the 
Bank ‘from ita добу to perform its sontract, 
and that the Bank was bound in thé 
fulfilment of its eontraeà to maka every 
effort to obtain the gold bars agreed to 
be supplied, even if it bad to pay an 
extraordinary prise therefor. He  pointa 
out that .there is no evidenee on the 
resord to show that the Bank made any 
effort to obtain gold by paying high prices 
and that there is nothing to show that 
sueh purehases would have been impossible. 
On these fasts he urges thatthe jadgment 
of the Bombay High Court reported as 
Karl Hitlinger 5 Oo. v. Ohagandas & Оо. (1) 
folly supports his argumente, and we are 
in agreement with tbissontention.: In that 
ease the defendant had contrasted on the 


24th Joly 1914 to supply freight for 3,000 | 
c We, .therefore, aseept the plaintiff's appaal 


tons of manganese from the Port of Bombay 
in September 1914, Subsequently owing 
to the outbreak of War no freight was 
available in Bombay and the contrast 
was, therefore, broken, The learned Judge 
held that pbysieal impossibility must go 
much further than mere difficulty or the 
need to pay exorbitant prises. In fast he 
went во far as to · hold that as а last 
resort it was the defendant's duty to par. 
ehase.a ship to fulfil the terme 
éontract, This jodgmen? lays down the 
law correstly and is most applicable to the 
present oase, and we consider that it was 
the duty of the Bank to endeavour to obtain 
gold at avy prise in the London market, 
The Bombay judgment was followed in 
Mill Stores Trading Oo. v, Mathuradas (2), 
As against these arguments Counsel for 
the respondent urges first that the parties 


(1) 88 Ind. Cas, 205; 49 B. £07, 17 Bom. І, B, 
1087. 
(2) 57 Ind, Cas, 686 at p. 697 ; 17 N, L. R L 
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however, urges 


of his. 


tisi 


to the: вопёгавё did not aontemplate the 
outbreak of War aud the sassation of grdinary 
dealings in gold in the London market. 
There is no forse, however, in this атда. 
шар“, as the respondent agreed unoonditiopally 
ta supply the gold, Oounsel rafs¥red to 
Textile Manufacturing Oo, Limited v. Salomon 
Brothers (3), in whioh a sontrast was held 
impossible of fulfilment on aesount; of the 
outbreak of War, In that esse, however, 
the sontrast in suit basame illegal and 
the defendants being Garman aubjasts and 
their Лова] manager being interned at 
Ahmednagar, it besame physically impossible 
for them to perform the sontraat. : Oounsel 
also oited Sooryaprakasalingam Qaru v. Shaw 
Trikamlal (4) as an authority that the 
word "impossible" used in section 56 of 
the Contrast Aat ineludes alao ‘eases of 
prastisal impossibility, but this judgment 
does not assist the respondent, as there is 
nothing to show even the prastiedl impos. 
sibility ‘of obtaining gold bars in London 
at а prise, Madhoram  Hardeodass v. d. C. 
Seit (5) was also referred to, bat this 
jüdgment also does nob help the respond. 
ent. We hold, therefore, that mere diffisulty 
in obtaining bar gold in London from 
the 4th August till the middle of Ostobor 
or even impossibility to obtain it in thé 
ordinary market at the ordinary rates does 
not absolve the defendant-respondànt from’ 
fulülling his eontrast. 


and as the question of damages has not 
‘baen determined, we remaud the «ease for 
a dasision of this point upon the meris, 
- There remains the question of compensa-. 
tion awarded for the non-delivary of tha’ 
shipments of the 24th and Bist Jaly. Tha, 
lower Court has awarded Ry, 4:0,0n the 
ground .that the respondent’ oomponaded. 
a similar default on the same basis, namely, 
a. profit of 12 annas pertola, Some rates 
have been given for. gold in the retail 
market in the month of Bhadon.and these 
rates do not show that the amouut awarded 
is in any way insuffisient. We. uphold the 
finding of the lower Court on this point. 

The oosts of this appeal will be sosts in. 
the eause. 


Appeal accepted, 
KC 38 Ind. Oas. 353; 40 В, 570; 18 Bom. І, R. 


En 85 Ind. Cas, 625; (1910) 2 M. W. N, 181. 
(5) 40 Ind. Ons, 388, 45 0. 28; 210. W. N. 670: 
26 C. L. J, 62, 
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CALCUTTA HIGH COURT. 
Oxiursan Revision No. 427 or 1921, 
June 21, 1921. 

Present; — Mr. Јавііве Newbould and 

“Mr, Justice Suhrawardy. 
SUDHANGSHUDHAR ROY лир отнавз— 
De¥En DaNTS—-PETITIONERS 

v6érsus ý = 
, RAHIM PR AMANIK—Oowpiainant— 


Opposite Равтг. 

Criminal Procedure Code (Act V of 1898), ss. 138, 
188, proceedings under—Olaim of right--Magistrate, 
duty of-—Appotutment of Jury—Jurisdiction—Jury, 
nomination of. 


Where in a proceeding under section 133 of the 
Code of Criminal Procedure the opposite party in 
showing cause alleges, amongst other things, that 
the place alleged by the complainant to be a public 
path ів in fact his private property, the Magis- 
trate, before appointing a Jury, is bound to decide 
whether the claim of rightis made in good faith 
ог is simply put forward in the attempt -to oust the 
Magistrate’s jurisdiction. If it is made in good 
faith, the Magistrate has no jurisdiction, If he 

olds otherwise, he must proceed according to law. 


If the Magistrate holds that the objection should 
be overruled and a Jury should be appointed, 
under seotion 188 of the Code, it is his duty as 
+ much asthe duty of the party showing cause to 
‘nominate the Jury. 


Rule against an order of the Sub-Division- 
al Magistrate, Pabna, dated the 22nd July 
1920. 

FACTS appear from the judgment. 

Mr, Sarat Ohandra Khan, for the Peti- 
tionere,—On the 22nd July I showed sausa 
that there was no publis way and that the 
-path was not defined, 4 bona fide slaim of 
private property was raised, but the learned 
Deputy Magistrate , without taking any 
evidence ordered that the sonditional order 
be made absolute, On the 3186 July I 
moved the learned Sessions Judge for refer- 
ring the oase to the High Court, The learned 
-Judge declined to interfere, 1 beg to sub. 
mi: that the Oriminal Prooedure ode 
makes it imperative on Court ёо take evidensa 
:—gestion 137, Criminal Prosedure Code. 

Mr. Atulya Oharan Bose (with him Mr. 
Monmatha Nath Mukerjee,) for the Opposite 
- Party,—It is the look-out of the petitioner to 
adduse evidenee, It is open to the Magis- 
trate to infer from the absenae of any petition 
for appointment of Jury that nothing was 
dons by the petitioner, The onus is on him 
to prove that it is not л pnhlio pathway. The 
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petitioner has instituted a oivil suit where 
the whole matter will be investigated and 
desided. He ean have an easy remedy at the 
Oivil Court. He did not nominate the Jury 
and so he made lashes. 

Mr. Akan not ealled on to reply. 

JUDGMENT. —This is a Rule dirested 
against the order of the Sub-Divisional 
Magistrate of Pabna, dated the 22nd July 
1920, making absolute а conditional order 
passed under seotion 133, Oriminal Prosedure 
Oode. The pstitionere before as, who were 
the opposite party in the Magistrate's pro. 
esedings, showed eause alleging, amongst other 
things, that the plase alleged to ba a publia 
path was in faot their private property. 

The Magistrate on this petition resorded 
the order: —" Cause ahown, no Jury, nominat- 
ed, the Rule made absolute.” Before ар: 
pointing a Jury the Magistrate was bound, 
on the objection taken, to deside whether 
the alaim of right was made in good faith or 
was simply put forward in tha attempt to 
oust the. Magistrate's jurisdietion. If it was 
mede in good faith the Magistrata had ‘no 
juriadietion, and before he sould proseed he 
was bound to determine this pont. 16 may 


_ farther be pointed out that under seotion 


138, Criminal Prosedure Code, if the Magia- 
trate held that the objestion should ba 
overruled and a Jury should bs appointed, 
it was his duty as mush as the duty of the 
petitioner to nominate the Jury, It does not 
appear feom the resord that the petitioners 
were ever told that their objestion was overrul- 
ed and that they were to appoint some of the 
mambers of the Jury, 

For these reasons we make thís Rule 
absolute. The order of the Sub-Divisional 
Magistrate, dated 22nd July 1990, making 
the eonditional order absolute is set aside and 
the oase will be re-heard and the Magistrate 
must some to a definite finding whether the 
olaim of right made by the petitioners was 
made in gaod faith or not, Ifhe holds that 
it ia not made in good faith, he will then 
proesed according to law. If he finds that 
jt is made in good faith, he will take no fur- 
ther proceedings. 


Rule made absolute, 
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LAHORE HIGH COURT. 
Criminan Apewat No, 48 or 1921. 
April 8, 1921. 
, Present :—Mr. Juatioe Martineau and 
Mr. Justiae Chevis. 
SULTAN 4» D OTHER8—ÜONVIOTS—— À PPELLANTS 
versus 

EMPEROR — Кевронремт. 

Criminal Procedure Code (Act V of 1598), s, 162 


(1) proviso, scope of —Statement before Police, reference 
to—Procedure—Duty of Court, 


The proviso to sectiog 162 (1) of the Criminal 
Procedure Code makes it obligatory on the Court 
to refer to the statement made to the Police by the 
witness who is being examined, when requested to 
do so by the асопвей, and it is only after such 
statement has been referred to, that the Court may 
exercise its discretion in the matter of giving a 
copy tothe accused, Itis while the evidence of a 
witness is in progress, that a copy of his statement 
to the Police is likely to be of use to the aceused in 
indicating points on which the witness should be 
questioned, and the whole object of the proviso to 
section 162 (1) would be defeated, if the Court 
were at liberty to postpone’ referring to the state- 
ment made by the witness before the Police till 
after the witness’ evidence had been concluded, [p. 
82), 001, 2.) 

Appeal from an: ‘order of the Sessions 
Judge, Shahpar at Sargodha, dated the 29th 
December 1921. 

Messrs. О, Bevan Petman and Mukand Lal 
Purt, for the Appellant. 

Mr, O'Connor, for the Govarnment Айтовме, 
for the Crown, 

JUDGMENT,.—In this case віх men have 
been tried by the Sessions Judge of Shabpur 
for the murder of ono Ghulam Muhammad, 
who was killed on the night between the 
17th and 166 September 192), near Chak 
No, 84 8:: В. (also spoken of as Chak Aruri/ 
about 7 miles from Bhagtanwala on the road 
leading from  Bhagtanwala to Surgodha. 
Threo of the aesused, namely, Muhammad, 
Sardara and Amir, have bsen aequitted, The 
other three, Saltan, Muhammad Nawaz and 
Fateh Khar, have been oonvisted and cen- 
tensed to transportation fOr life, and they 
have appealed to this Court, 

The appellants live at Ohak No. 23 8, B. 
whieh is about a mile from Bhagtanwala, 
and the deosased lived at, thesame place. 
All the ввоцѕей in the aise are related to 
one another. Saltan, Sardara and Amir, 
„ Maggis by saste, are sons of Ahmad Yar; 
" Muhammad Nawaz and Fateh Khan, who 
are Sawnis, are sons of sisters of Ahmad Yar; 
вой the nephew of Mabammad aosused із 
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married to a пієве of Ahmad Yar. 


In 1918 tbe wife of the appellant Fateh 
Khan eloped with one Munawar. Fateh 
Khan proseouted Munawar, Dost Muhammad 
and Muhammad Kbar,* Lambardar, and the 
first two were sonvioted. Fateh Khan also 
brought a suit for restitution of sonjugal 
rights and got в decres. One Ismail aoted 
as Fateh Khan’s agent in those cases as well 
as in the exeoution proceedings. After 
attaching some property in exeoeution of the 
desree he and Fateh Khan were waylaid and 
Iemail was killed, Munawar, Amir and 
Ghulam Mubammad (not Ghalam Muham, 
mad deceased) were eonvieled of the murder 
of Ismail on the 26th May 1920 and seteroed 
to transportation for life, 

The deceased Gholem Muhammad was 
a nephew of Amir, who was sonvieted in 
the former case, and a maternal cousin of 
Munawar, and thetheory for the prosecution 
is that his murder was а reprisal for the 
murder cf Ismail, 

Two witnesses, Muhammad Ali avd 
Wezira, depose to having seen the attack on 
Ghulam Muhammad and to have resognized 
the appellants and the other three men who 
were tried for the murder as his seenilente, 
Their story is as follows:— ` 

They and Ghulam Mubammad left Chak 
No. 28 togéther in the evening for Batala in 
the Khushab Tahsil for the purpose of 
bringing baok some вае which had been 
sent to graze there a mcnth or во before,” “On 
the vay it eame on to rain and they took 
shelter in some Beldars’ quarters till after 
mid-night, when they resumed their journey. 
Akout a mile beyond Chak Aruri they same 
upon the six ascused, of whom Amir wags 
sitting under a Tal? tree and the other five 
were sitting near а bush onthe side of tho 
road. The six men got up, апі Sultan and 
Fateh Khan attaeked Ghulam Muhammad, 
who was a few pases ahead of his aoni- 
pavions, striking bim with axes. Muhammad 
Ali and Wazira left the road and fisd north- 
wards. Tney were pursued for some distance 
by some of the men, but esasped and made 
their way back to Chak No. 23; Muhammad 
Aliarrving after sunrise and Wazira sometime 
after Muhammad Ali, The body of tho 
Чебввве@ is said to have been found at about 
8 A, м, а little way from tbe road by one 


Mehrdad, who informed Tasadduk Hussain , 


Surbirah Zailtay of Chak Aruri. Tho latter 
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went to the spot and sent information to the 
Thana, Atabout 10 А. м, а relation of the 
deseased eame aud identified the body, and 
later on Mubammad Ali and after him Wazira 
arrived and told Tstadduk Hussain what 
had occurred. 

The murder of Ismail by Munawar, Amir 
and Ghulam Mahammad does not appear to 
furnish an adequate motive for the appellants 
to murder Ghulam Muhammad. Ismail no 
doubt, asted as agent for Fateh Khan in 
the oase which tha latter brought against 
Munawar and othérs, but it is not shown that 
there was any near relationship between 
them. Muhammad Ali only says that Fateh 
Khan's wife was-a relation of Ismail. Мог 
does it appear why the appellanta should have 
wished to wreak thei$ vengeanae on Ghulam 
Muhammad rather than on а nearer relation 
of the murderers of Ismail, Two of the 
murderers had brothers, and Muhammad Ali 
was himself a brother of one of them, and, 
according to the entries in the plans Exhibits 
P/M. and P/N., was at the time of the 
osenrrence nearer tban Ghulam Mubammad 
to the appellants, yet Ghulam Muhammad 
was attacked and killed, while Muhammad 
Ali escaped, 

Muhammad Ali and  Wezira are both 
inimieal to the appellants, Muhammad Ali's 
brother Munawar was, as has been stated 
above, convieted of abdusting Fateh Khan's 
wife and afterwards of murdering Ismail, 
Mubammad Ali also admits that the appel. 
lant Sultan brought a false eharge against 
his relations, Anwar, Sultan, and Dost 
Muhammad, of causing grievous hurt. Wazira 
is Mubammad Ali’s maternal unele and is 
also related to the deseased, and is а вопаіц 
of Anwar, between whom and Ahmad Yar, 
father of-the appellant Sultan, there had been 
proceedings under  seotion 107, Orimiaal 
Procedure Code. Wazira is also a tenant of 
Muhammad Khan Lambardar, who was one 
of the persons proseouted by Fateh Khan in 
the abduation ease. 

It is contended for the defence that 
Muhammad Ali and Wazira were not with 
Ghulam Muhammad when he was attosked, 
and also that 16 is untroe that Ghulam 
Mubammad had left cattle at Butala for 
grazing and that be was on his way to Butala 
to bring them bask, There are several 
reasons for regarding the evidenee of Muham- 
mad Ali and Wazira ав unreliable ;— 
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(1) It is improbable that Ghulam Muham- 
mad, Mahammad Ali and Wazira would have 
sent their sattle to Butala for grazing a 
month before the murder, sinse Muhammad 
Ali admits that there was a scaraity of fodder 
at that placa. 

(2) The nearest way to Batala would 
have baen by the kacha road via Mitha Lak. 

uhammad Ali and Wazira say tha: they 
went by the рисот road whieh runs from 
Bhagtanwala, a mila from Ohak No, 28, to 
Sargodha, because they «vanted з hira a tum 
tum whioh they hoped to got from one of the 
Addas on the way. 

Thi: is an uasatisfastory explanation, as 
thsy sould have hired a tum tum аб their 
own Chak. Wazira admits that thera are 
tum tums for hire there, and when asked why 
they did not engage one, he stultifies himself 
aud Muhammad Ali by saying that they ware 
too poor, 

(3) Tt is open to donb; whether the mur. 
der took plasa during the last part of tha 
night as assording to the evidense of Muham. 
mad Ali and Wazira it did. Тһе dessased’s 
stomaoh was found by tha Assistant Surgeon 
to sontain semidigested bread in large 
quantity, a fast whioh makes it probable 
that the murder was sommitted only two or 
threa hours after the evening maal, as 
Muhammai Ali says that they had по food 
on the journey. - І 

The learned Sessions Judge refers to а 
Statement male by Muhammad Ali before 
the Oommitting Magistrate that they took 
food with them and ate iton tha way, bat 
that statement is not evidence in this sase 
аз no order was passed under seation 288, 
Oriminal Prosedure Code, that it should be 
so treated, 

(4) The story that five of the aasused 
were sitting near a bush and one under Tali 
tree, eight paces from the bush, does not agree 
with the evidenee,of tha trasker Ohawi, who 
ways that there were traoks of three persons 
under the Тай tree and threa near the 
bush, 

(8) Tho statements of Muhammad Ali and 
Wezira that Sultan and Fateh Khan attasked 
the deseased with axes does not agree with 
the medical evidence, Wazira deposes posi: 
tively fo having seen the blows strusk with 
the axes, one from the front and one from 
behind, but the evidense of the Assistant 
Sargeon shows that the deseased reseived 
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only one ineised wound, whioh was only a 


small superfioial one, on the right wrist, 


(6) Assording to Muhammed Ali and 


"Wazira the deceased was attaeked on the 


road, They make nó mention of his leaving 
thé road and they say that when they баё 
baek in the morning, he waa lying at the вроё 
where he was attasked. Their statements 
arë contradicted by the evidenae of Tasadduk 
Навваір, Sarbarah Zatldar, and Head Con. 
stable Nathu Ram, and by the plan Exhibit 


PON,  whish show that the body 
of the desensed was found, not оп the 
road, but some yards away from it. From 


PON. 


1 


thé evidenos of the tracker, Chawi, and the 
note, Exhibit P. S., made by the Magistrate 
when he inspeeted the spot, it appears that 
the traoks of the deseased and his companions 
went together from the metalled road to some 
burrow pits, and thatthen the traoks of the 
deseased’s sompanions broke off from those of 
the deceseed and went away northwards, 
Further, the plans Hxhibit P.M. and 
show the deseased as having 
been behind Muhammad Ali and Wazira, 


‘and are thus inconsistent with the statements 


of these witnesses, who say that he was u few 
pases ahead of them, 
shown in the plans ав having gone for some 
distanse lowards the aseused from the spot 
where his companions left him, Thie, too, 
does not aesord with tlie evidense of Muham- 
mad Ali and Wazira. Muhammed Ali 
Bays that he and Wazira ran off in 
different direstions andalthough his statement 


' on this point agrees with plan Exhibit P, M., 


whioh was prepared on the 24nd of September, 


‘it does rot agree with the later plan Exhibit 


P, N., in whieh Muhammad Ali and Wazira 
are shown asrunning &way together in the 
same direation, 

.(7) Had Muhammad Ali and Wazira been 
with Ghulam Muhammad when the latter 
was attaoked, they would naturally have gone 


‘to Ohak Aruri, which waseslose by, to report 


what had occurred and obtain help, instead 
of returning, as tbey say they did, to their 
own, Chak, which was some 6 miles away. 

(8) Although Muhammad Ali seys that 
when he got baok to his Ohak after running 
away from the spot, be informed theLambardar 
Mubammad Khan and other persons, whom 
he mentions, of what bad  osaurrod, there 
js по evidenee whatever to sorroborate 
him on this point, Further although Muham- 
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mad Aliadmits that he and Wazira passed at 
only one sqnare's distanee from the Police 
Ohauki at Bhagtanwala on the way bask to 
the spot in the morning, they made no report 
of the oacurrense of the Ohanki. Two 
witnesses, Zahid Khan (P. Ў, №. 4) and 
Fateh Khan (P. W. No. 5), say that they 
met Ghulam Muhammad, Muhammad Ali 
and Wazira just after those persons had 
started from Chak No. 28 and that Ghulam 
Muhammad told them they were going to 
Butala to bring back enttle, bnt their 
evidence is of little value. Zahid Khan's 
admissions in cross-examination show that 
he is not disinterested. Fateh Kban, after 
asying in examination-in-shief that after 
going some way with the three men he 
went on to his land, admitted in оговв- 


examination that bis land did not lie in 
the direction in whioh they were going. 
One Dula (Р, W. No, 9) of Chak 


No. 73, whioh is 2 or 3 miles from Ohak 
No. 23, says that after sunrise he met 
Wazira eoming from the westin an agitated 
state and panting, and asked him what 
had happened and that Wazira told him 
that he, Ghulam Muhammadand Muham- 
mad Ali had. been ret upon by six persons 
at Obak Aruri, We-do. not think that 
any weight вап be attached to this witness’ 
evidence. He says that Wazira mentioned 
no names,,.but told. him thatthe assailants 
wers Maggis and Sawnis, Batin his state. 
ment before the Tahsildar he stated that 
Maggi and Sawni were the names of two 
of the men and that Wazira had not шөп. 
tioned the names of the others, 

There are two witnesses, Khapun (P. W, 
No. 6) and his sousin Rahman (P. W. No, 7), 
who depose to having seen the six asoused, 
all of whom were known to them, on the 
road near Obak Aruri on the night 
of the murder when they were on their 
way to Sargodha from Obak Мо, 51, 
Khanun says that ho met the men on the 
eastern side of Ohsk Arur, while Rahman 
says that he met them on the western side, 
Khanun says that he had some talk with 
Sultan, and that the six men then went 
towards the east in the direstion of Bhagtan: 
wala, while Rahman goes to the length .of 
saying that they all had a smoke together. 
lt is not slear whether the prosesution theory 
is that Kbanun -and Rahman met the acsused 
while the latter were waiting to waylay and 


Val, LXIT) 
SULTAN V, EMPEROR, 


kill Ghulam Muhammad, or whether it is 
supposed that they mat them aftar the 
murder, In any ease the story is inoredible, 
as tha asausad would certainly have beea 
eareful to kesp ont of the way of passars-by, 
partieularly of psraons who know them. 
Rahman gives a false explanation for hia 
journey to Sargodha. He says he had to 
make во application in eonneation with a 
suit of his in the Mungif’s Osurt which had 
baen dismissed, and he prodused a parcha 
whioh, he says, waa given to him by his 
Pleader’s Munshi showing the date fixed for 
bis oase. But in this parcha the 12th of 
Oatober 192) ia enterad аз the date fixed for 
the hearing, and it relates ёо an appeal in 
bis suit, whieh waa aesuit for Re. 289, that 
be had brought against his wife. There WAS, 
ва а matter of fast, no appeal pending at all 
in that sase, which had been dismissed for 
default on the 13th May. Rahman admits 
In eross-examination that he did not file the 


applisation, which he says he went to Sar” 


godha to file, and the reason he gives is the 
absurd one that he had no money for the 
Court fees, There is no doubt that Khanun 
and Rahman are false witnesses, 

There remains against the appellants the 
evidense of the tracker Ohawi (P. W., No. 
10), and it is on that evidence that the 
Sessiona Judge has sonyisted the appellants, 
as be says that he would aseept with great 
hesitation the evidense of P. W. Nos, 2, 3, 6 
and 7 were it not for the strong support and 
sorroboration it reseives from the evidenoe 
of Ohawi, 

On the Zlat September the firat four 
socused, that із, the three appellants and 
Muhammad, and six other persona were made 
to walk along with bare feet, and Chawi was 
then salled and he pisked out the footprints 
of the four assnsed. The footprints of the 
three appellants, he says, agreed with the 
bare footprints of the three mon who were at 
the spot where the body of the deceased had 
been lying, while Muhammad's footprints he 
profeases to identify as sorresponding with the 
traoks seen on the spot of опе of the men who 
had been wearing shoes, . Ha also says that he 
was shown а pair of shoes, and that on compar- 
ing them with Mahammad’s footprints he found 
that they eorreaponded. The worthlesanosa of 
the witness’ evidense on this point is shawa 
by the fast that Sab.Inspos.or Fase К ian 
(Р, W. No, 17), who investizaioi the sase, 
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admits that none of the ahoes taken from tha 
assused aorrespanded with the trasks of tha 
shoes on the spot, and that sonsequently the 
shoes were not sent up to the Court. 

The learned Sessions Judge, though no 
satisfied with the traeker's evidansa with 
regard to the aorrespondense of Muhammad’s 
footprints, has acaepted it with regard to the 
sorrespondenoe of the footprints of the appel. 
lanta, but the statement of Tasadduk Husiin, 
Sarbirah | Zacidar (P. Ws No. 14), is suffiaient 
to show that the trasker's evidease is entirely 
valueless, He says that the Polise, the аа. 
aused and Chawi aime on the 20th Saptsmber, 
and he joined them ay they were going alopg 
the road and went to the spot with tham, 
and also that tha Poliae, the aseused Nos 1 
to 4 and Ghawi retnrned to the spot after 
midday on tha Zlat. From this 16 is evident 
that-both on the 20th acd on the 2lat the 
trasker bad ample opportunity of seeing tha 
assused’s footprints, so that the so-aalled ident- 
ification of the footprints whieh took plase 
subsequently on the 21st was perfeotly use. 
lesa. 

Itis uuneaessary to dissuss Ohawi's eyi- 
dense further, bat we may point out that 
when during the crogs-examination of Chawi 
Counsel for the defense wished the learned 
Sessions Judge to refer to the statement made 
by the witness to the Polise, the Judge waa 
wrong in not doing mo at the time and in 
refusing to give the sopy whish was asked 
for without having referred to the statement, 
The proviso to sestion 162 (1) of the Oriminal 
Procedure Code makes it obligatory onthe 
Court tò refer to the statement made to tha 
Police by the witness who is being examined, 
when requested to do во by the aseused, and 
it js only after вцвһ statement has been refer. 
red to, that the Court may exersise its 
dissretion in the matter of giving a eopy to 
the asouzed. It is While the evidense of a 
witness is in progress, that a вору of bia 
statement ta the Polise is likely to be of use 
to the aeoused in indisating points on whieh 
the witness should be questioned, and the 
whole objeat of the proviso to seation 162 (1) 
would be defeated, if the Court wore at liberty 
to postpone referring to the statement made 
by the witnass before the Polise till after the 
witness’ evidenss had baan sonoladed, 

After а oarafa) oousideration of the ваза wa 


.&*8 of аріаїол that the evidenss against the 


appellant: is ontiraly unreliable. There із а 
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strong probability that Muhammad Ali and 
Wasira were not with the deceased at the 
time cf the murder, and that it was not till 
the pext dey that they want to the spot after 
news had reached their village that a man 
had been fonnd murdered near the road 
leading to Sargcdha, The evidenee of Khanun 
and Rahman bas been shown tobe unworthy 
of belief, and Chawi’s statement aa to the 
sorrespondense of the traaks is also shown 
by the evidence of Teasadduk Hueain to be of 
vo value. i 

We accordingly вовері tho appeal, set aside 
the oonviotions and sentences, and acquit the 
three appellante, 

a: Azreal accepted. 





CALCUTTA HIGH COURT, 
Сълътнл Revision No. 280 or 1921, 
June 21, 1921. 
_ Fresent:— Mr, Justiee Teunon and 
Mr. Justice Subrawardy, 

MOSENDRA NARAIN ROY 
CROWDHURY AND от ERS— D EFENDANTE— 
; PETITIONERS 

versus 
EMPEROR — Opposite Panty. 

Criminal Procedure Code (Act V of 1898), s. 183 
(1)—-Cattle market—Obstruction, and inconveniente 
Danger to human life— Order suppressing market, 
validity of. 

An order suppressing a market for the sale of 
-oattle, on the ground that the market is,situated 
in a congested part of the town, and that, owing 
to the cattle having to be driven throngh narrow 
and congested lanes, causes obstruction and in- 
convenience to the public, and is а source of 
- danger to human life, isa valid order under seo- 
tion 138 (1) ofthe Criminal Procedure Code. 


Rule. А 

FAOTS sppear from the judgment, 

Му. Datarothi Sanyal (with him Мр, 
Nekaleswar Mookerj¢ and Amulya Charan Sen), 
for Petitionere.—I venture to assail the order 
of the karned Magistrate on tbe ground that 
there is no finding, no very strong evidente 
either, to ecrslusively prove that the alleged 
inaonvenierce, obstruction and darger are 
oaned Ly the boldirg of tbe sattle mart on 
the partieujJar spot, This mert has long 
been in existence now, and no oesasion had 
„ fore this arisen for any complaint os regards 
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obstruation, danger, ate. Moreover, the 
learned Magistrate had no jurisdistion to 
suppress the eattle maré under the provisions 
of sestion 133 (1), Criminal Prosedure Code, 
as the holding of a cattle mart on certain: 
days and on partienlur oseasions eannot be 
regarded asa trade or an oesupation, Then 
again, where is the finding ag regards injury 
to the health and physios] oomfort cf the 
publie Р I snbmit that the sase at least should 
be sent baak for the taking of evidense on 
both sides to enable the lower Oourt to come 
to exaat findings. 

Mr, Orv, for the Crown was not oalled upon. 

JUDGMENT.—This Rule arises out of 
proeeedings taken under section 133 of the 
Code of Criminal Procedure. 

The sonditicna! order made under that 
sestion is in these terms:—Umperor v. 
Mohendra Narain Roy Cbowdhnri, Dakhina 
Ranjan Rey Choudhuri Ramesh Chandra 
Roy  Chouduri. Whereas it appears 
Мо me from the petition filed by the. 
publis of Barisal Town that the sale ОЁ 
cattle in а aBttle market, owned by the 
above named persons and situated on the 
east of the Chak Bazar ina songested part 
ofthe Barisal Town where cattle is taken 
through narrow and songested lanes, sauses 
obstruction and ineonvenienae to the publie . 
and is a souree of danger to human life, and 
whereas it appears to me that sueh a 
nuisance should be removed, 1 hereby direst 
that the raid persons do remove the puisanee 
by elosing the said cattle market within a 
week or to show aause on 17th September. 
1990 why the said nuisance should not be 
removed,” 

Cause was shown against: this order. 
But no evidence was led in eupport of the 
eause shown, while evidense was sddused in 
support of the sonditional order. It is not 
diaruted that the сабе mart in question is 
beld on a narrow strip of land іп the midst 
сЁ a eongested or densely populated part of 
the town of Barisal The evidense then shows 
that this seattle mart oan be approaebed from 
the two main roads named Daconpatti 
and Fariapatti themselves narrow, only by 
‘means of some four narrow lanes «5 бо 4 
eubits in width and that the driving of 
cattle toand from the mart through these 
narrow laves is a souree of obstrustior, inaon- 
.veniense, and danger to those living in the 
yieinity and fo passers-by, The  ingone 
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venience, obstrustion and danger thus eaused 
must be attributed to the holding of the 
cattle mart on this particular site, and after 
earefal consideration, we are, therefore, of 
opinion that the final order suppressing this 
mart ia within the seope of' that slause of 
section 133 (1), whieh deals with the 
suppression or removal of trades ог ossupa- 
tions by reason of their being injurious to the 
health or physieal comfort of the eommunity, 
and is justified by the fasts found. 
We, therefore, discharge this Rale. 
Rule discharged, 
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MADRAS HIGH COURT. 
Orturnat Revision Case No 615 or 1920, 
CriminaL Revision Petition No, 515 
or 1920. 

Desember ?, 1920. 
Present:—Mr, Justiee Napier, 
KRISHNA KONE-—- Accssgp-—PzrITIONER 
Lersus 
NARAYANA DASS-—-CoxPrAINaNT— 


RESPONDENT 
Criminal Procedure Qode (Act V of 1899), ss. 250, 
432-—Qompensation, award of—Appeal—Notice. 


In an appeal against an order under section 256 of 
the Criminal Procedure Code, awarding compensa- 
tion to an accused person, itis not necessary that 
the notice of the hearing of the appeal should be 
given to the accused: but notice of such appeal 
should be given to the Magistrate of the District, 
except in those cases where the hearing of the 
appeal comes before that officer himself, when no 
notice is necessary, [p. 823, col. 2; р, 824, col. 2.] 


Petition under sestions 435 and 439, 
Oriminal Procedure Code, praying the High 
Oourt to revise an order of the Court of the 
Diatrist Magistrate, Tinnevelly, in Criminal 
Appeal No. x9 of 1910, preferred against an 
order of the Stationary Sub-Magiatrate, 
Tipnevelly, in О. О. No, 788 of 1920. 

Messrs, Ohidambaram and Marthandam, 
for the Petitioner. 

Mr. V. L Ета, for the Publis Prose. 
eutor, for the Crown. 

Mr, S. T, Srinivasagopalcchariar, fcr the 
Respondent. 
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ORDER,— This is a petition to revise the 
order passed by. the Distrist Magistrate of 
Tinnevelly, setting aside an order passed by 
the Stationary Sub Magistrate of Tinnevelly 
granting — compensation under вәзһіоп 
250; Criminal Prosadure Coda. Two points 
are taken; one is that no nobioa was given 
ta the aeaused in whose favour the order 
was passed aud sesondly, that no notiee was 
given to the Pablie Proseoutor. 

With regard to the first objestion that no 
notice was given to the'assused, the matter 
seoms to me to be consluded by the desiaions of 
thia Oourt, tiz, Ambaktagart Nagi Reidi v. 
Basappa (1) and Guruswams Natken v. Tiru- 
murtht Ohettt (2). Т ввп find nothing in the 
language of the learned Judgas in Venkataramt 
Айат v. Krishna Atyar (3) to throw any 
doubt on the sorresiness of those desisious, 

The question whether notiea has to be 
given to the Pablis Proseeitor is a diffarent 
matter. The power of appeal is fonnd in 
sestion 220 (3): "A somplainant or infor- 
mant who has been ordered under sub sestion 
(1) by a Magistrate of the 9nd or 3rd slasa 
to pay eomoensation ёо an aesused person 
mag appeal from the order..,as if sash вот: 
plainant or informant had been sonvisted on 
atrial held by sueh Magistrate.’ The im- 
portant words in this anb-sestion are the last 
words. These were aonsidered by a Beneh 
in Venkatarama Aiyar ч, Krishn' Atyar (3), 
and Seshagiri Aiyar, J., uses а vary guarded 
expression : "Sestion 220 is not self-oontain- 
ed as are the sestions relating to the grant of 
saustion and to sonviotions for aontempt, I 
am not prepared to hold that Chapter XXXL 
does not apply to compensation appeals,” 
1% seems to me that, with all deferensa to 
the learned Judge, Ohapter ХХХІ applies 
to the extent that sertain provisions in 
Chapter XX XI have been insorporated in 
sestion 250 (3) by referonee, This seems 
to be tha view talen by the Benoh in Guru. 
swami Natcken v. Tirumurthi Ohetit (2), for 
the learned Judges eonsidered the terms of 
seation 4:2 and refer to the language "aueh 
officer as the looal Government may appoint 


(1) 1 Ind. Cas. 79; 38 M. 89; 5 M. І.Т. 262, 19 
М.І. J. 180; 9 Cr. L, J. 150. 

(2) 26 Ind. Cas. 948: 27 M. L. J. 629; 16 M, L, 
T. 426; L L W 909; 15 Or. L. J. 648. 

(8) 27 Ind. Cas 197,38 М, 1031; 2 L. W, 200; 28 
M. D. J. 204 (1916) М W. М. 181; 1d Or. L, J. 128 
17 M. L. T. 164. 
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in this behalf," 
seotion. I have no doubt that the proper 
way to treat this Chapter XXXI is to in- 
corporate ‘sll that is auitabla and Proper for 
appeals in ssotion 250 (3), In my opinion 
it is not possible to limit the words “may 
appeal from the order as if such somplainant 
had been convisted” to ihe form in whioh 
be appeal should be laid, heennse, if it ia 
only the form in whish tha 8pteal is to be 
laid that іє во ba incorporated, there is not 
ta be found any provision for tha bearing of 
the appeal То my mind every section in 
Chapter XXXI, whisk „san assist the pro. 
eedure of hearing and ‘disposing of appeals 
sse0rdipg to the Prisoiples of the Oode, 
rbonld be inecrporated, lt has to be noted 
ibat in eeation 250 (3) the name of tke Ccurt 
to vhieh the appeals shall lie ia not even 
stated and we have to go-to sestion 407 to 
find whioh is the proper Oourt, It js, tbere- 
fore, recertary to incorporate sestion 40’, 
vhieh provides that a person who was вод. 
vieted on a trial held by a Magistrate of the 
2nd cr 3rd elass, whieh Words in geetion. 407 
apply exaetly to the words in scotion 250 
(3) asifhe had been convicted on a trial 
held by auch Magistrate, шву appeal to the 
Distrist Magistrate, 

Ther, as to tbe form of the appeal, І hava 
no doubt that sestion 419 must be insor. 
porated and tEen cestion 42], whioh authorises 
tke Appellate Court to dismiss the appeal 
summarily, Then we some {о seotion 492; 
lf the Appellate Court доев not diemiss ihe 
appeal summarily, i&^shall sance notice to 
be given to the appellant or hia Pleader 
or to eush cílicer as the Loeal Government 
may appoint in this behalf.” 16 has been 
suggested by Counsel for ihe respondent 
that this clause should not be incorperated, 
The arswer to that is that, on Ње langu- 
age of seotion 423'whish he 
‘be ineorporatéd, for there is по other 
provision for the appeal,” rection 422 neoes- 
‘sarily should be Tneorporated; Беввиве the 
words are "the Appellate Court shall ther,” 
that is, after the Prosedure in section 442 
has been somplied with, "send for the recorda 
of Dr s ard it also contains in Bpeeifia 
words the provision for the i 
Publio Proseentor, ees 
16 is suggested that the words "ss if" 
used in seetion 250 do Dob nesessarily 
imply that the whole prosedure із in. 
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whieh is to be found in that - 


.notiee to himself, 


admita must ' 


[1991 . 


sorporated. It seems to me that if any > 
limitation is t» be made, it is only such. 
limitation as ia required by the doatrine. 
of mutatis mutandis and that ie, as long: 
as there is a provision whish is suitable. 
for the slass of eases to whieh the in- 
eorpor&ted provisions are made applisable,: 
the requirements of the prosedure laid down 
therein should be sppropriated to that elaas 
of sases with as little variation as possible. 
І am, therefore, olear that the words in 
section 422 “and to such offiver as the 
Losal Government may appoint in this 
behalf" are insorporated in seation 250 (3), 

The Publio Prosecutor has invited шу 
attention to-rule 60 of the Oriminal Rulea 
of Practica, whieh lays down who ara 
the persons to whom* notice should. be 
given under seation 422; and it is elear 
that, in appeals against sompensation orders, 
the Distrie& Magistrate is the person to 
whom notice must be given. This is the 
view taken by the learned Judges in 
Guruswamt Naiken v. Trrumurtht Ohettt. (2), 
In that ease the appeal was heard by the 
Joint Magistrate and the Court pointed out 
that notice of the appeal should hava been 
given under rule 50 to the  Distriot 
Magistrate. 

What the prosedure of the  Diatriet 
Magistrate should be on reeeiving such a 
noise does not arise in this suse besause 
no notie was in fact given to him, the 
reason being that he himself heard the 
appeal. It is nnnecesrary to зву that when 
an offiser is hearing an appeal judisially 
there is по nesessity for him to give 
It necessarily follows, 
therefore, that in this. ease there has been 
no breash of the provisions of seetion 422 
requiring notice to’ а partieular offieer and 
this Gbjestion, therefore, fails. This petition 
is, therefore dismissed. 
© MOP À 
Petition dismissed. 
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CALCUTTA HIGH COURT. 
Ormsa Revision No, 411 or 1921, 
July 14, 1921, 

Present: —Mr. Justiee Newbould and 
Mr. Justice Subrawardy, 
BAISNAB OHARAN TARAN— 
ÜoMPLAINANT— PETITIONER 
versus 
Rat SUKHAMOY CHAUDHURI 
BAHADUR --Acogsgp— ОрровітЕ Parry, 

Criminal Procedure Code (Act V of 1898), s. 197 


—Complaint against Magistrate—Sanction, necessity 
of—Acis done in exercise of powers vested by law, 


A Court is not competent to take cognizance of 
a. complaint against a Magistrate under seotion 
219 or section 842 of the Penal Code, without the sanc- 
tion required by section 197 of the Criminal Pro. 
cedure Code, if all the Acts that the acoused is 
alleged to have done were done in the exercise of 
the powera vested in him by law, though such 
powers might have been abused, [p. 827, col. 2;-p, 
828, col, 1. 


Rule against an order of the Sessions 
Judge, Sylhet dated the 22nd April 1921, 


FAOTS,—The petitioner in this ease, Babu 
Baisnab Charan Taran, isa Mukhtiar of long 
standing. One day while sitting in the 
verandah of the Court house and doing his 
work, в sonstable same and said that he 
should go at onea to the Court of the Hono- 
rary Magistrate, Baba Sukhomoi Chowdhury 
Rai Bahadur, who had sent for him; The 
Mukhtiar attended the Court room then and 
there, but to his surprise he found that be was 
kept under arrest by a constable under the 
orders of the Magistrate, 

On his asking as to the вапве of his arrest, 
he was told that he did not appear before the 
Magistrate in a asse in pursuanae of a bond 
exéeuted by him for his appearance. He pleaded 
that he never knew of any sueh bond being 

.exeouted by him in the said ease, nor did he 
remember of kis being a witness therein. 
However, he was kept in sonfinement in the 
Court room, and was not allowed to be re- 

‚ leased. After some time, a member of the 

Bar pleaded for the release of the said Mukh- 

tiar before the said Magistrate, but in vain. 
Subséquently the Additional Distriet Magis. 

. trate was informed of the matter and it was 
not till he issued a ch: to the said Honorary 

Magistrate, that the Mukhtiar was released. 

, Shortly afterwards the petitioner lodged 


* 


' a eriminal complaint against the said Hono. 


rary Magistrate for the offenes of wrongful 
eonfinement, but the eomplaint was dismissed 
under section 208, Criminal Prosedure Code, 
on the ground that the ease was eovered by 
seation 77, Indian Penal Code, Ар appliea- 
tion waa thereafter made to the Sessions Judge 
under seotion 437 Criminal] Prosedure Code,for 
&n qrder to make a further enquiry, but that 
&ppliention was rejested on the ‘ground that 
saAnetion under seotion 197 Criminal Procedure 
Oode, not being obtained, the ease aould not be 
enquired into. From thesaforesaid order of 
the Sessions Judge, the petitioner moved the 
High Ovart. 

` Мт. Dasarathi Sanyal (with him Messra. 
l'enoyendra Neth Palit and Satyendra Kishore 
Ghose), for the Petitioner.—Section 77, Indian 
Penal Code, has no applieation here, as tbe 
Magistrate in putting the petitioner under 
wrongful eonfinementwas not acting judisially, 
The petitioner knew that his name was in the 
resognizanoe bond, and he was never asked 
ёо віро it. Can 16 be said that the petitioner 
sommitted any offenee in not appearing under 
the ciraumetances P Even assuming fcr 
a moment that an offense under  seotion 
174, Indian Penal Code, had been committed, 
would it justify the Magistrate to put the 
petitioner under loek aud key. Chapter X 
of the Penal Code deals with eon'empt of 
lawful authority of publis servants and ses. 
tion 174, Indian Penal Code, falls within 
that Chapter, and the offense thereunder is 
bailable, and in aush a oase summons should 
issue in the firat instance. Referred to Sohe. 
dule II of the Criminal Prosedure Code, 

The Magistrate was not sompetent at the 
time to issue awarrant under the siraumstauoaa, 
Sir 4, Ohowdhury, for the Opposite Party, 
referred to seetions 90, 91, 92, QOriminal 
Prosedure Code. 

When the mandid appear, there was no 
justifisation for putting him under losk and 
key, It was not uvtil the Additional Distriat 
Judge had issued a ohst that the 1..an waa 
released. Я 

[Neawsounp, J.—On the Polise report it 
appeared that your olient gave a bond but 
he did notappear. Itis а mistake of fant.) 

Tbe man who raises the plea that his aot 
falls within the general or special exseptinng 
in the Indiau Penal Oode must prova that it 
is so, The Oourt'shall presumo tbe absenag 
of sueh eircumstances, Again it із not the 


826 


INDIAN ОАВЁВ, 


[1921 


BAIBNAB OHARAN TARAN V, BUKHMOY OHAUDHUAEL, 


proper time to raise that plea. It san be 
raised only by way of defense, 

However, the aase made out against the 
Honorary Magistrate falls ander sestion 342 
Indian Penal Code, The mere faet that the 
fasts in the oase dísslose an offense under seo- 
tion 220B, Indian Penal Code the pr»sesution 
wherernder requires a sanetion under seation 
197, Criminal Prosedure Code, wonld ot 
justify the dismissal of the complaint altoge: 
ther. Tn proceeding under seation 222, Indian 
Penal Code, there are some ingredients whieh 
are very difficult to substantiate. Іа support 
my eontention I rely on the following : — 


Nando Lal Basak v, N. №, Mitter (A), Oor- 


poration of Oaloutta v. Administrator- General of 
Bengal (2), Imperatrix v. Lakshman Sakharam 
(3), Harlekar, In re (4), Heg. v. larshram 
Keshav (5), Palaniandy Pillai -v, Aruna- 
chellum Pillat (6), Queen у. Suprosunno 
Ghosaul (7), Dhania v. P. L. Oliford (8); 
Myne’s Oriminal Law, 3rd Edition, af page 
187; 

Reads the Magistrate’s explanation, It is 
elear that two offences are said to have been 
committed by the Honorary Magistrate, one 
requiring sanétion, and the other not so. 
The offense not requiring the sanstion ought 
to have been taken sognizanse of by the 
Court, 

Refers to , Satis 


Ohandra v. Ram Dayal 


. 


‘Sir Ashutosh Chowdhury (with him Babus 
Hemendra Kumar Паз ` and Jyotish Ohandra 
Das), for the Honorary Magistrate. — The som: 
plaint is against an officer who did something 
sitting in Court over a person who was a wit» 
ness. Не in the exercise of his offise did 
something that is wrong, Under sestion 197, 
Criminal Prodedure Code, sanction must be 
firat obtained. The somplaint was made on 
the 4th Marsh 1921 and the order was did- 
missing the complaint under section 203, 
Criminal Procedure Code. That order is to 


а) 26 О. 852,3 б. W. N. бй 13 Ind, Dec. (x. в.) 


114 

@) 80 С. 927; 7 C. W. М. 750. 

(3) 2 B: 481; 1 Ind. Deo. (x. s.) 748. 

(4) 2 Bom L. В. 1079, 

(5) 7 B. H. О. R, 61 Or. 

(6) rd Cas, 887; 82 М. 256; 4 M. І, T. 473; 
9 Or. L. J. 8 

(7) 6 W. E. 88 Cr. 

(8) 18 B: 376; 7 Ind. Deo. (x. 9.) 250. 

(9) 59 Ind, Cas. 143; 24 О. W. №. 982 at p 1001 
82 О. 1. J. 94 22 Or. L. $3 31; 48 О, 888 (B, B.). 


be taken as an order refusing sanstion. From 
the petition of eomplaint as well aa the 
2nd petition, it is obvious that the som- 
plainant is seeking permission for sanstion to 
prosesute the Honorary Magistrate, Ha 
very fully realises that sanotion is neosssary, 
The words “J, therefore, pray that seatioa 
220B Indian Penal Code, ba added" elearly 
show that your Lordships have not bsen 
asked to grant sanstion. Tha Rule was not 
isaued to show овпве why the sanction should 
поб .ре granted, 

There із no doubt as to the fact that the 
Magistrate wasg acting judisially, and по. 
thing has been shown that he was aeting 
otherwise.  Seation 77, Indian Penal Code, 
elearly applies here. The ease of Nando 
Lal Basak v. N. М„ Mitter (1) is one 
of defamation and not a ease where 
the Judge commits an offense in his 
judieial or official sapacity. Here the case. 
is one of sonfinement of а witness by a jadisial 
offieer sitting in Oourt. He kept the man 
sonfined under the provisions of sestions 91 
92, Oriminal Prosedure Codr, in Lis eapaoity 
ав а judisial offiser. Непоз that вазе in 26 
Caleutta (1) has no applisation here. 

If the person was eonfined when the Magis- 
trate was asting in his judicial sapacity, the 
question of applisability of seotion 342 or 
gestion 2208, Indian Penal Code, to the facts 
alleged by the somplainant’ besomes im- 
material. The point spesifically taken by the 
complainant was that sanstion was unncces- 
вагу. 

Palantandg Pilas v. Arunachellum 
Fillat (6) isa ease of fabriontion of в false 
вазе; that has got nothing to do with this 
9856; 

In the oase of Queen у, Suprosunno Ghosanl 
(7) the time for whish а person waa kept, in 
confinement was not material. 

Your Lordships, after eonsidering all these 
siroumstansez, the explanation given by the 
Magistrate, and the way how that explanation 
was sonsidered by the Additional Distriot 
Magistrate would notioterfere in your Revi- 
sional Jurisdistion in this matter. 
` Mr. Sanyal, in reply.—I submit tbat the 
eonsequense would be disastrous if judisial 
offioers are exempted from ariminal liabilities 
for allasts amounting to offenses done by 
them, while acting in their offisial oapasity, 
merely because no sanction has been obtained 
and 1 farther submit that gueh a thing wag 
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never sontemplated or intended by tha Legis- 
lature, 

I have already drawn your Lordships’ atten- 
tion to the fasts alleged, whieh make out two 
offenaes; one requiring semotion, and the other 
under sestion 342, Indian Penal Code, where- 
for no sanction is necessary. If the Judge 
sitting on the Benoh dealt a blow to the 
person or hit him on the Lead, ean it be said 
by my learned friend, Sir Asutosh Chowdhury, 
that the Judge was acting in his judioial 
sapasity, and sanotion was nesessary to pro- 
seoute him? 

As to the sontention that the Magistrate 
asted under seations 90, 91, 92, Oriminal Pro- 
eedure Oode we hear of that for the first 
time after the Magistrate submitted his ex- 
planation tothe Additienal District Magistrate. 
No mention is made of those seetions in the 
said explanation, although the learned Hono- 
rary Magistrate took two long days to submit 
his explanation. How aould seations 90, 91, 
Criminal Proseduro Code, soma to his help? 
The man had some and was before the 
Magistrate. No warrant was, therefore, neges- 
sary. Тһе Magistrate воша only resord 
reasons for the issue of a warrant; but in 
this sare no summons had been issued, Again 
gestion t2 does not apply. No bond ів taken 
from the petitioner, 

The order under section 203 sannot be taken 
as one refusing sanetion; it is а dismissal of 
a complaint. I submit the enquiry ought 
not be stifled, besause in this ease the ao- 
cused happens to bea Honorary Magistrate ; 
it isa oaao of publie importance, and & вазе 
where the right of a citizen to obtain the 
redress of his grievanees is aoncerned, 

The real question that arises at present, 
is whether the sharge under section 312, 
indian Penal Code, should be taken sognizanse 
of, and not whether we should take the heavy 
responsibility of proeeeding undersestion 220B, 
Indian Penal Code. Thatisa quite different 


matter, 
JUDGMENT. 

NxwBounp, J.—' The petitioner, who is а 
Mukhtier, laid a erimiual complaint alleging 
that he had been wrongfully sonfined by an 
Hoaorary Magistrate, The Magistrate to 
whom the complaint was made dismissed it 
under sestion 203 of the Uode of Jriminal 
Proeesdure, on the ground that the sase was 
sovered by sestian 77, Indian Ponal Oaode.. 
Аз applisstion was made to the Зэззїоаз Jadge 
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to direet a further enquiry and he refused 
that application on the ground that seation 
197, Oriminal Prosedure Code, applied and 
that, in the absense of any sanstion under 
that seotion, no further enquiry eould be 
ordered, I think that the learned Sassiong 
Judge was right. The allegations against 
the Honorary Magistrate are clearly in кеѕреві 


‘of acts committed by him-in the oxersise of 


his judisial sapasity, Whether the Honorary 
Magistrate acted illegally or not is not a 
matter on whioh wa need exprees an оріліоп, 
Bot itis obvious that he aeted solely as а 
Judge inthe matter. Our attention has been 
drawn to the desision in the ease of 
Nando Lal Basack v. М, №. Mitter (1). But 
that isa very different ease from the present, 
A Magistrate or a Jndicial Ofiser who is 
holding в trial aannot be said to ba aeting in 
а judisial eapaeity if he abuses or defamas а 
witn:ss or a legal practitioner appearing 
before him; but, if, in order to examine а 
witneas, he detains him until the time of hig 
examination comes or until. he makes en. 
quiries as to the failure of the witness to 
appear before him, his aots are purely jadisial 
азів, and, ifany offenos is committed by the 
Magistrate exeeeding his powers in doing 
those aots, it is necessary that there shoald 
ba sanetion under seation 19?, Code of Oriminal 
Prosedure, We have not been asked to oopsider 
whether sanction under thia sestion should 
be given or not, Therefore, I wonld hold 
that the order of the Sessions Judge refasing 
to direst a further inquiry was јаз 
on the ground whieh was given, and that thia 
Rule should be discharged, 

Scarawaaoy, J.—[ concur with my leiraed 
brother in dissharging this Rule. Woe have 
been invited in this oase to hold that the 
assused may be prosesuted under seotion 342, 
Indian Penal Oode, without а sanstion under 
seation 197, Oriminal Prosedure Cole, A 
large number of authorities have been cited 
before us with, reference to the point in 
question, To me it seems that the result of 
those authorities is that if а Judicial Ofiser 
or a publies servant does anything in the 
exerdise of the powera vested in him by 
law, and abuses sush powers, sanotion under 
sestion 197, Oriminal Prosedure Qode, ig 
necessary, If, ou the other hand, he does 
something whioh the law does not emorwer 
him to do, though he isoceupyisg for tha 
time being the position of'& Judge or publie 


828 
YRMURRDDI BABUBROD!, In re, 


servant, sanetion would not be nesessary.’ In 
this view of the law, І think,'in tbis ease all 
the acts that the asensed is alleged to have 
done were done in the exereise of the powers 
vested in him by law, though sush powers 
might bave been abused. I am, therefore, of 
opinion that in this ense whether the accused 
is prosesuted under sestion 219 or seation 342 
indian Penal Code, sanotionunder sestion 197, 
Crimisal Prosedure Code is ревевкагу, I 
do not think.that. on the merits of the ease, 
.we ought to-interfere with the order under 
seotion 204, Orimixal Procedure Oode, 4nd 
‘direst a further enquiry. 
Rule discharged. 





MADRAS HIGH COURT. 
Ortmimat Revision Case No, x24 or 1921, 
Criminal Revision Patirion No. 176 or 1521, 
Civin Migortnanxous Petition No, 979 

or 1921, - 
April 1, 1921. 

Present:— Six John Wallis, Kr., 
Chief Juatiee, and Mr. Justice Krishnan. 
In Ов Б, О, No, 224 or 1921 
In re VÉMUREDDI BABUREDDI— 

PETITIONER. А 
Ix. C, М, P, No. 979 oF 1991 
In re F. T. WABD, PLEApER ков VEMU. 
REDDI BABUREDDI— PETITIONER 


© Oriminal -trial—Procedure—Oounsel for accused 
;cited as prosecution witness, whether deberred from 
conducting case for accused. 


The mere fact that Counsel for an accused person 
‘has been cited as a witness for the "prosecution in 
,ihe case, would not debar him from appearing and 
conducting the defence of the accused, and would, 
: therefore, nob render the rule as to the exqlusion 
of, witnesses from the Court-room until they have 
been examined, applicable to him.-[p. 829, col. 2.] 


Ix No. 224 (к 1921. 

Petition nnder sestions 485 and 439 of the 
Code of Oriminal Precedure, 1898, and seation 
107 of the Government of India Aot, praying 
the High Oourt to revise the order of iha 
Seeond Class Magistrate, Kovur, dated the 

. 14th Maroh 1921, in Prehimicary Register 
Case No, 2 of 1521, 
Ix No, 979 or 1921. . 

Petition under seetion 107 of the Govern. 
ment of India Aet praying that in the 
sirsumstanees stated in the affidavit fi'cd 
therewith the High Oourt may be pleased 
to issue an order setting aside the ruli g 
of the Court of the Seeond Olass Magis- 
pue me dated the 14th Mareh 1921, 
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in Preliminary Register Case No. 2 of 1921 
and allowing the petitioner to appear and 
defend on behalf of the lat aaeused in- the 
gaid sase, 1+ 

Mr, Е. Т, Ward, for the Petitioner in Or. R, 
C. No. 224 of 1921. 

Dr. S. Swaminothan, and Messrs, T. В. 
Ramachandra Aiyar, А, Krishnaswami Atyar 
and К. Balosubrumanta Atyar, for the Peti- 


.tioner in О, M. Р, No. 979 of 1921. 


The Pablia Proseeutor, for the Crown. 

ORDER.—These are appliaation, put in 
by Мг. Е. Т. Ward, а First Grade Pleader of 
Nellore, and by his slient, the first aaeused in 
a murder oase, under seotion 107 of ‘the 
Goverument of India Aot and seation 435, 
Criminal Prosedure Code, to set aside an 
order of the Seeond Clats Magistrate of Kovur 
debarring Mr. Ward from appearing as 
Counsel for the first agoused at the preliminary 
inquiry, on the ground that his rame appears 
in a enpplemental list of witnesses put in by 


the proseontion as 42nd witness for the 
. proseention. 
.presedented and is not rupported by any of 
‘the oaces 


Sush an order is wholly un- 


referred to in the order. The 
Magistrate states that asa prosesution wit- 


‘ness Mr, Ward cannot sit in Court on the 


asoused’s behalf until he is eslledin for exa. 
mination in due order by the prosecution. 
The rule asto the exelnsion of witnesses 
from Oourt until they have been examined 
is not without exseptions. It does not extend 
to the parties in civil enses so long as they oon- 
duet themselves properly, or to their Solisitors 
whose assistance is neeessary for the proper 
eondnet of the ease:  Horeoe's Nisi Prius 
Volume J, page 159, 18th Edition. Thé same 
rule’ applies in sriminal esses: Rosece’s 
Criminal Evidense, page 114, 13th Edition, 
and it has never been suggested that the faat 
that in England the acaused is now а sompe- 
tent witness justifies his exolusion from the 
Court during the trial. There are even 
stronger reasons for not applying the vule to 
the Counsel of the parties who have to воп- 
duet the sase; and this is apparently the first 
ense of its applieation “to them whieh has 
come before в superior Court. In our opinion 


: the rule does not apply to Counsel either in 


England or in India; and further it would not 
be easy to resoncile its application to them 
with the provisions of seetion 340, Criminal 
Proeedure Code. 

The Bar Ooungil has no doubt laid down 
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for the guidanseof the profession oertain rules 
as to refusing retainera or withdrawing from 
theoase where they are summoned as witnesses, 
See Weston v, Peary Mohun Das (1), But there 
is nothing in those rulinga to suggest that 
sircumstanses whioh may make it desirable 
for a Counsel not to appear render bis ap- 
pearanee illegal, On the eontrary the rules 
in question are for the guidanes of Counsel 
in tbe exercise of their legal right to appear 
or refuse to appear, It might be otherwise 
if by appearing in a'cass a Counsel besame 
incompetent to bo e witness. 16 is, however, 
now well-settled that there is по sush ingom- 
petanoy, ав held by Woodroffe J.,in the ease 
just sited on the authority of Oobbett v. 
Hudson (2) and Oorea v. Keiris (3), where a 
Counsel in the ease gava evidenos and по 
.Objeétion was taken tf the propriety of his 
‘go doing in the particular sireumstanees of 
that case, 

Further it eannot be said at the present 
stage of the вазе and on the materials before 
‚йв that there are- siranmstanees whioh make 
^it desirable that Mr, Ward should retire 
from the ease. 16 is not suggested that he 
knows anything about the alleged murder 
itself, All that is suggested is that he aested 
for the first asoused in seriain eivil matters 
which may have afforded a motive for the 
orime, and even as to these matters, as 
pointed out by the Publis Prosecutor, it may 
‘be open to him to plead privilege, The order 
‘of the Magistrate must be sot aside: 

М, С, P. 

Order set aside, 

W 23° ond Gas, 25; 40 О, 898; 18 O. W. N. 
185 

(2) (1852) 1 Bl. & BL 11; 22 D. J. Q. B. 115 17 Jur, 
488; 1 W. R. 64; 98-R. В. 1; 118 E, R, А41, 


(3) (1909) A. 0. 649; 79 L. J. P. O, 25; 100 L. T. 
190; 25 Т.І, В. 631. 


CALOUTTA HIGH COURT, 
Отуп, Rue No. 295 cr 1921. 
June 10, 1921, 
Fresent : — Justice Sir N. К, Chatterjes, Kr., 
and Mr, Justice Panton, . 
KERAMAT ALI—~ PETITIONER 
rersus 


` BMPEROR— Opposite Parry, 

Legal Practitioners. Act (XVIII 

8€—Tout, who is~Person who looks after cases and 
writes petitions, if tout, : 
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Looking after people's cases and writing petitions 
for them do not make a person a tout within the 
meaning of section 8 of the Legal Practitioners 
Act. In order that a person may be declared a tout 
it must be proved that he procures the employment 
in any legal business of any legal practitioner in 
consideration of any remuneration moving from such 
practitioner. 


Rule against an order of the Court of the 
Deputy Commissioner, Silohar, in Misoella- 
neous Case No. 6 of 1921, 

FACTS appear from the judgment, 

Mr, Јал Chandra Das, for Ње Peti. 
tioner:— This Rule was gireoted against an 
order of the Deputy Commissioner of Silehar 
deelaring the petitioner to be & tout under 
seotion 3 of the Legal Practitioners Act. My 
defence is that I do not aet as a tout, but 
do the work ofa slerk by writing petitions 
for litigants and looking after people's eases. 
I submit the Court below was wrong in 
(Reada.) 
There is no evidence to prove-that I proaured 
eases for legal practitioners in sonsideration 
of any remuneration. I would  eontend, 
therefore, that under such oireumstancees I 
sannot be deslared a tout, 

Mr. Ram Charan Mitra, Senior Government 
Pleader, for the Crown:—I do not think 1 
ean support the order. Refers to seotion 3 of 
the Legal Practitioners Act. In this oase 
some witnesses were examined by the proseeu. 
tion while two witresses were examined on 
behalf of the defence. 

[Omartarses, J, —There : must be employ- 
ment ав tcut. 

The evidence is that he used to write peti- 
tions, No proper opportunity was given him 
to defend himself, Refers to sestion 36 of 
the Legal Prastitioners Act, Although two 
persons were examined in his behalf it 
must appear from the proseeding that all 
the formalities of law baye been vbserved, 
Urder such sirsomstances І would not Бе 
justified in supporting the order of the 
Deputy Commissioner, whieh skould be set 
aside, 


JUDGMENT.—This is a Боје calling 
upon the Deputy Commissioner of Oachar 
to show cause why his order, forbidding the 
petitioner to enter the preoinots of the Court 
ав being а tout, should not be set aside. 

It does rot appear that there were pro- 
per proceedings under seetion 86 of the 
Legal Praetisioners Aot. Tho petitioner, 
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however, was allowed to adduse evidense, 
and the question for consideration was 
whether he, is a tout, 

A tout is defined in seotion 3 of the 
Legal  Praotitioners Ast as meaning а 
person who prooures the employment in 
any legal business of any legal prasti. 
tioner in oonsideration of any remunera- 
tion moving from such praoctitioner,, or 
proposes to a legal practitioner to proeure 
his employment in any legal business in 
consideration of such remuneration. All 
that the evidence, in the case shows, ів 
that the petitioner looks after people's oases 
and writes petitions for them. We do not 
think: that looking after people's oases and 
writing petitions for them makes.one a tout, 
It must be proved that he prosures the" em- 
ployment in any legal business of any legal 
preotitioner in consideration of any remune: 


ration moving from sueh prastitioner in order 


that he may be declared a tout. 


We ought to mention that the learned . 


Senior Government Pleader could not support 
the order of the learned Deputy . Commis. 
Rioner, 
Under the eirenmstanoos, the order must 
be кеё aside, 
Order set aside, 


ae 


- 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

CaruINAL Rxvis:oN No. 68 or 1920, 
May 26, 19.0. 
Present:—Mr. Daniele, A. J, О. 
Maulvi ABDUR RAHMAN AND OTHERS- 
APPLICANTS 
tersus 
EMPEROR—Oprosite PARTY, 


Criminal Procedure Oode (Act V of 1898), s. 107 
—Becurity -to keep peace, when “ be demanded, 


Before demanding security Trom & person under 
section 107 of the Criminal Procedure Code, the 
Court ought to be satisfied that there is some 
upprehension ofa breach of the peace on his part. 
[p 580, col 2.] - 

The fact that tho members of the Ahl-i-Hadis seck 
worship with other Muhammadans in the samo 
mosque and, utter the. Amen aloud is not 
sie i to justify their being bound over, [р, 881, 
col. 2 

Revision against an order of the Sessions 


Judge, Rae Bareli, dated the 25th Fsbruary 
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1920, confirming a desree of the Deputy 
Magistrate, Firat Class, Rae Bareli, dated 
the 5th January 1920, 

Messrs. Ali Mohammad and Kalbe Abbas, 
for the Applisants. , 

The Government Pleader, for the Crown. 

JODGMENT,—Tais is an applisation by 
certain Hanafis of the seet known ав Abl-i- 
Hadis against an order binding them over to 
keep the peace under seotion 107 of the Code 
of Criminal Proeedure, whioh order has 
been upheld by the learned Sessions Judge. 
Both parties have been bound over, but tha 
present application is on behalf of Maulvi 
Abdur Rahman and others who aro members 
of the Ahl-i-Hadis seat. The applicants are 
а very ‘small minority in Rae Bareli. The 
Kotwal stated that they did not number 
more than ten and of several of these he was 
doubtful. On the other hand there are 
a. very large number, oertainly шару 
hundreds, of Hanafi Muhammadana living in 
the town. Theoause of quarrel has arisen 
out of the desire of the applicants to say 
their prayers at thesame mosque aa ordinary 
Hanafis, whereas the’ espesial pesuliarties 
whioh they adopt by saying the Amen aloud 
and in the matter of raising the ‘hands in 
worship are distasteful to their oo. religionista. 
Their right to worship at the same mosque as 
other Muhammadans is not disputed by the 


. lower Courts and has been upheld in a number 


of oases, of which 16 is sufficient to mention 
Khuda Baksh v. Emp-ror (1) and tha 
Fail Benoh oase of Jangu у, Ahmad Ullah 
(2). It has also the support of the Privy 
Counoil judgment in Fagl Karim v. Maula 
Baksh (8). It is, however hardly nesessary 
tc enter into this point here, as it has been 
admitted by the witnesses on the other side 
that the aesused have been worshipping 
with other Sunni Mubammadana for the last 
ten or twelve years, The mere faot, therefore 
of their worship with other Mohammadansa 
and uttering the Amen aloud was not 
sufficient to justify the applieante being 
bound over and it was for the Courts to see 
whether there was any apprehension of an 


. actual breash of the pease on their part 


apart from this, The learned Judge. founded 


(1) 16 P. В. 1902 Cr; 104 P.. L. R. 1907, 

(2) 18 A.:41; 7 Ind. Dec. (м. в. 288, 

(8) 18 C, 448; t8 I. А. 69; 16 Ind, Jur, 155; 6 Sar, 
P. 0. J, 19; 9 Ind, Dec. (х. 8.) 299, 
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his order almost entirely on the findings of 
fact of-the Deputy Magistrate. Тһе Deputy 
Magistrate dealt with both eases in one order, 
and in the portion of his order dealing with 
the present applicants be, merely says that 
eertain witnesses in the. вговв. case ‘apprehend 
ac breash of the peace on the part of Abdur 
Rahman and tbe other three acousedin that 
ease decoribing the insinuating cireumatanees, 
which have taken plase on their part,’ He 
mentions ihat it is also alleged that 
Abdur Rahman challeged the sacsused 
to fight. The learned Deputy Magistrate 
does not eay whether he believes this allega- 
tion, but aa the challenge is said to have been 
uttered publiely and all the witnesses but 
one are silent on the point, it way fairly be 
taken as unproyed. In view of the somewhat 
indefinite oharacter of the learned Deputy 
Magistrate’s finding have felt if inaumbent 
on me to examine the evidence against-the 
applicants for myself, a вопхев whioh I should 
not usually take on an application for revision, 

The first witness, the Kotwal, merely 
speaks of a verbal quarrel having taken 
place -in his presenes on ons oacasion, . but 
does not appear to have stated either in 
examination ог ross-examination what 
actually was said onthis овсавіоп, Taking 
his evidence asa whole, it does not establish 
any definite ground for spprehendiog a 
breach of the pease on the part of the present 
applicants, The evidence of the next witnese, 
]krám AL, shows clearly what the real state 
of the oase is, He saysin eross examina- 
tion— 

"1f they would say prayers in our sompany 
we will certainly stop them, Their high. 
handedness is that they want to say prayers 
with us,” 

An almost preoisely similar admission is 
made by another witness, Khuda Bakheb, 
who says in сгоғв examipation— 

"The apprehension for a breash of the 
peace is because the Ahl-i-Hadis want to say 
prayers with АҺ] Hanafis,,....,........ With 
the exception of uttering Amin loudly they 
do no other action, We object to this.” 


Another witness, Nur Mubammad Khan., 


says in examination in-shief that the Ahl.i- 
Hadis use indeeent words about them in 
mosques and bazare, but he gives no instance 
and in his eross-examination he admits that 
they have never assaulted, abused or 
quarrelled with his party, 
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An examinaticn of the evidence shows that 
there is nothing to establish an apprehension 
of breach of the peace on the. part of the pre- 
rent applicants and that apart from their 
uttering the Amen aloud instead of quietly, 
there was nothing to justify their being 
bound over. 

І, therefore, allow the application and 
disebarge the orders passed against the 
applicants by the Courts below, 

Rettsion accepted, 


CALCUTTA H.GH COURT. 
APPELLA3E Озуп JURISDICTION, 
June 7, 1920, 

Present :— Sir Asntosh Mookerjee, KT, Aoting 
Chief Justice, and Justice Sir Ernest 
Fieteher, Кт, 

In the matier of MUKUNDA LAL DHAR— 
Рїт-тїонивн, 

Legal Practitioners Act (XVIII of 1879) —Sus pension 
of practice on entering Government service— Applica- 
tion for permission to resume practice after discharge 
from service—Complete disclosure of facts necessary. 


In sn application for permission to resume 
practice by & Pleader who had entered Government 
service but has subsequently been discharged 
it isincumbent on him to make a full and complete 
disclosure of the facts which have led to his removal 
from Government service. [p. 822, col, 2.] 


Abiruddin Ahmed, In те, 8 Ind, Cas, 1108; 88 О, 
209; 12 О. 1. Ј. 625; 150. W. М, 867; 12 Cr. І, J. 
22, followed. 


Applisation under the Legal Praotitioners 
Aat, 1899. 

Mr. Mohendra Nath Roy and 
Ohanira Talukdar, for the Petitioner, 

Mr. Dwarka Nath Ohukerbutty, Officiating 
Senior Government Pleader, for the Govern. 
ment, 

JUDGMENT, —This is an applisation by 
one Mukund Lal Dhar for renewal of hia 
sertifieate as a Plesder. Не was enrolled as 
a Pleader on the 19th July 1907 and his 
sertificate was renewed in the year following. 
He subsequently obtained an appointment in 


Suresh 


“the Polise service under the Eastern Bangal 


and Assam Administration and on his own 
application the following order was made 
by this Court on the 25th January 1909; 
"The High Ocurt is pleased, under rule 32 
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of the rules relating to Legal Praotitionera, 
to suspend him from practising as а Pleader 
. for the period during whieh he may be 
: employed under Government. It will be 
open to him to apply for permission to 
resume practice when he relinquishes that 
employment. Renewal of sertifioates during 
the period of suspension is not nesessary.” 
On the 9th January 1920 the  petitiener 
was discharged from Poliee serviee, On the 
17th Februsry 1920 he forwarded an 
applisation to this’ Oourt through the 
District Judge of*Dasea for renewal of his 
sertifisate, so that he might resume prastice. 
In this petition he stated that be was no 
longer in Government service. The Distriet 
Judge thereupon dirested him to produce 
a sopy of the final order of discharge from 
Government servies. He prodused a вору, 
whioh stated that he had been dissharged 
as alleged. Thereupon, the Distrist Judge 
recorded the following note on the petition. 
“Order prodused: The application may be for- 
warded to the High Court as I see no reason 
why it should not be allowed.” .. — . — 

. When the application was reseived in this 
Court, an enquiry was made as to the 
sironmstanses which bad led to the diseharge 
of the petitioner from the seryice of 
Government. It then transpired that the 
petitioner had been removed from the servies 
of Government, besause of the part he played 
in a criminal oase. It is not nesessary 
for our present purpose to deal in detail with 
the eirsumstariees of that sase. It is 
sufüsient to state that the petitioner, who 
had been assaulted and stabbed ‘in the 
house of в woman, was the complainant, On 
investigation by the Magistrate it was found 
that’ the allegation of assault was well. 
founded, but that the eireumsztanoes under 
whioh the event had happened were not as 
narrated by the somplainant in the witness- 
box. There was consequently a sonvistion 
of the воопвей in thateoase, though not 
exactly on the basis of the story told by 
the petitioner. The Sessions Judge took 
‘the same view of the matter. The Inapeotor. 
General of Polise, thereupon, held an 
enquiry into the condust of the petitioner, 
and same to the eonolusion that it was not 
desirable ibat he should sontinue to hold 
tho responsible position of an Inspestor. But 
in view of the fast that he had done good 
work during his term of servise, the 


INDIAN OASEB, 


Service. 


[1921 


Inspestor-General thought that it was not 
necessary to dismiss him and that it would 
be sufficient to dispense with his services, 
When these fasts were discovered on enquiry 


. this Court, in its administrativo depart. 


ment, thought it best to inform the 
petitioner that the matter must be determined 


. judisially, 


Thereupon, the present applisation · was 
made and although the details of the 
eiroumstanses which had resulted in his 
removal from the serviee were not stated in 
the petition, it was indieated that he had been 
removed in eonneotion with the eriminal case 
in question, As regards his eondust in rela- 
tion to the eriminal sase, we are of opinion 
that though open to serious eomment, it 
has not been proved to be sush as would 
justify the refusal of the present applies- 
tion. The substanse of the matter was 
that there was a divergence between the 


‘story outlined by him in the first information 
‘and his statement on oath in Court, He has, 
however, not been proseeuted for perjury 


and we eannot say with certainty that his 
sonduet has been suoh that he ‘should not 
be allowed to resume his prasties. 

A different qnestion, however, requires 
consideration, Itis plain that in his first 
applieation to this Court for renewal of his 
sertifieate he did not state the faate ‘whieh 
had led to his removal from Government 
We are of opinion that this was- 
not the proper way.to treat this'Oourt and 
that it was incumbent on him to makea 
full and somplete diselosure, as was laid 
down‘ in the oase of Abiruddin Ahmed, In re ` 
(1), If heapprehended that full disalosure 


' might lead to the refusal of his applisation, 


his sonduet is olearly reprehensible. On 
the other hand, if he thought that the 
Court need not know all his antesedents, 
his judgment was manifestly wrong, In 


‘either view his eonduet is not oaloulated to 


inspire absolute confidence. We have 
anxiously eonsidered the matter in all its 
aspects and we have some to the sonelusion 
that althongh we need not exelude him 


‘from practising his profession for all time, 


the eertifioate should not be renewed at onae. 
We direst that the oertifisate be renewed with 
effect from the Ist January 1921. 

Oertificate renswed, 


(1)8 Ind, Cas. 1108; 88 О. 809; 12 C. І, Т 626; 15 
С, WN, 367; 12 Or. Ld, 22, 
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MADRAS HIGH COURT. 
APPEAL Sort :*0. 206 or 1915, 
September 16, 1219. 
Fresent : —Mv. Justice Sadasiva Aiyar 
and Mr. Justiee Burn. 
V. A, L. R. M. LAK3HMANAN 
CHETTY anv AKOTHEA —PEAINTIFFS 
Nos, 1 Амр 2— APPELLANTS 
versus * 
V, А, L. R. M, L, MUTHAYA CHATTY 
AND CTHERI — Pear Tiers 
Nes, 8 2хр 4 anp DgrgNDAs'tTo Nos. lro 6, 8 TO 
11 AND 18 то z0 anv воль, REPRESENTATIVES 
oF THE Degzasep Rerpunpents Nos, 16 


AND 11—Rersronrents, 

Transfer of Property Act (IV оў 1882), s. 80 
Mortgage, suit on—-Puisne mortgagee not made 
party, effect oj— Buit "against second mortgagee, 
if maintainable—Morigage-decree—Order absolute 
—Security, ewtinguishment of—-Payment to mort- 
gagee out of. sale-proceeds of mortgaged ‘property, 
appropriation ој — Civil Procedure Oode (Act 
Y of 1908), 9. XXIL, т. 1 (8)-— Withdrawal of suit 
with permission to consolidate claim with another, 
effect of—Limitation Act (IX of 1908), s. 19— 
Acknowledgment by mortgagor, effect of, on putane 
mortgagee— Mortgages, several, of same property to 
same person—Decree on later mortgages — Property 
wnsold—Swit on first mortgage, whether maintain- 
able, 


Where а first mortgagee has notice of a second 
mortgage (which he must be presumed to have 
where the sécond mortgage is registered) and where 
he omitsto make the second mortgagee a party 
to a suit:on Lis micrtgage, as he is bound to 
do’ under section ҺЫ of the Transfer of 
Property Act and Order XXXIV, rule ! of 
the ‹ ivil Procedure Code, '#08, he ought not to bo 
allowed to bring a second suit for sale against the 
second mortgagee with or without the addition as 
party of the original mortgagor against whom he 
has already obtained a decree, simply because he 
finds his first decree valueless against the second 
mortgagee and is confronted with difficulties owing 
to the second mortgagee’s putting forward his rights. 
[p 8 6, col. 1.] . 

Under section 89 of the Transfer of Property Act, 
onthe making ofan order absolute for sale in з 
mortgage-suit, the security, i¢, the document 
óreating the mortgage-charge, as wellas the right 
to redeem are both extinguished, and the security 
cannot be again sued upon, [p. 4:7, col : ] 

A mortgagee who holds several mortgages from. 
the same. person, and who is paid ont of the pro- 
oeeds realised from one of his securities, must 
apply the amount so received by him in reduction 
of the debt on that security, and is nob at liberty 
to appropriate the amount towards sums due to, 
him on unsecured debts, or on debts secured on 
other properties, so as to affect subsequent .mort. 
pagees, [p. 88, cols. 1 & 2] 

: - Where a Court permits a suit to be withdrawn 
without liberty to bring a fresh suit, but with liberty 
only to consolidate the -claim in the withdrawn suit 


58 ` 
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with the claim in another suit, the order is not & 
nullity, and “the plaintiff is precluded under rule 1 
(8:, Order XXIII of the Vivil Procedure ode, from 
bringing a fresh suit in respect of the matter. Гр, 839, 
cols 4 &2.] 

A mortgagor whose interest in the property mort- 
gaged to several persons has not wholly ceased to 
exist, can make an acknowledgment of liability in 
favour of the first mortgagee soas to bind the 
prisne mortgagees also [р. 840, col. 2.] 

Where two mortgages of the same property are 
effected on different dates in favour of the same 
person, the fact that the mortgagee has obtained a 
decree for sale on the earlier of the two mortgages, 
will not preclude him from suing on the later 
mortgage as an independent cause of action, so 
long as the property remains largely charged under 
that mortgage, 4e, во long as it has not been sold 
in such a manner in execution of the prior decree 
as to extinguish the mortgage rights under the later 
mortgage also. [p 84], col. 1.] 


Appeal against а deoree of the Court of the 


Temporary Subordinate Judge, Ramnad at 
Madura, in Original Suit No. 41 of 1914, 
Mesars. С.У. Ananthakrishna Aiyer and К.В 


Venkatachella Atyer, for the Appellants. 
Messrs. К, V. Krishnaswami Atyer, К. V. 


Kesha Aiyangar and R, Viswanatha — Tysr, 
for the Respondents. 
JUDGMENT. 


Sapasiva Атта, J,— The plaintiffs Nos, 1 
and 2 sre the appellants. 

The suit was brought for sale of 13 proper- 
ties hy pothesated under 7 hypothesation bonds, 
The plaint impleaded 17 defendants, Tha 
7th defendant died after suit and three 
more defendants ( 5— 20) were added as his 
legal representatives. 

As above ‘stated, the suit looks a simple one, 
but in reality it is very complicated owing to 
the seven hypothesated dosumenta eued oz 
eontaining only one property in common to all 
of them, namely, tem Na. ta house in Madara, 
whieh ів the most valuable property. Sour 
of them, B, O, D and E, bypothesated (among 
others) oertain properties whioh are not 
inolnded in the plaint schedule, the plaintiffs 
having given up their right to proseed against 
those properties The sommon mortgagor in 
the dosuments Exhibits В to G (the later 
six dooumsents) is the firat defendant, whose 
undivided sous are thedefendants Nos, 2and 3. 
The mortgagor who executed the first dosu- 
ment, Wxhibit A, is the first defendant's 
deosaced father, The other defendants Nos. 4 
to l7 are subsequent mortgagess or alienees 
of onè or more of the 13 plaint propeities, 
While tho above facts make the anit 
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sufficiently complex, more serious complexities 
are duetotwo other sets of faste: (1) the 
plaintiffs having brought 5 separate suits 
on the 5 later doonments, Exhibits О to 
G, in 1901 in the Madura Distriot Mun- 
sifas Oourt against the first 
and his sons alone without impleading 
the alienees and puisne eneumbrensers of 
some of the properties and having obtained 
separate desrees for sale whish remained 
unexecuted till the date of this suit; (2) the 
plaintiffs having brought two other anita 
again, Nos, 246 and 247 of 1£04, in the Madura 
Munsif's Court on the firat two documents 
(Exhibits Aand B), having then withdrawn 
one of them in order to soncolidate the elaim 
therein with that in the other suit as direoted 
by the Appellate Court (when the decrees of 
the Distriot Munsif in those two suits went up 
on appeal) and having failed to present the 
consolidated plaint to the proper Court after 
во withdrawing ore of the suite, when the 
Tirumangalam District Munsif's Court, to, 
whieh the consolidated plaint was presented, 
returned’ the consolidated plaint for 
presentation to the Madura Munsif’s Court. 

The learned Subordinate Judge dismissed 
the suit on the following sonslusions:— 

(1) The plaintiffs having obtained девгєєв 
in Original Suits Nos, 142 to 146 of 1901 in 
the Distriet Munsif's Court of Madura on the 
five bonds Exhibits O to G are barred by res 
judicata from bringing the present suit as 
regards the reliefs slaimed on those bonds, 
though the present suit includes the 
claims on two other bonds, А and 
B, snd though the present suit has been 
‘brought in the Sub Court of Madura, which 
ів а superior Court to that of the Distrirt 
Munsif’s Court of Madura. The plaintiffs! 
only remedy for reeovery of the sums due 
under the bonds Exhibits O to G is to 
exeaute the deeree in those suits. (2) The 
suit on Exhibit B is , barred by their 
withdrawal of the former Suit No. 247 
of 1904 in the Madura Munsif’s 
Court (whieh afterwards besame No, 314 of 
1906 in the Thirumangalam Munsif's Court). 
Though they withdrew itin order to eonsoli- 
date the claim in the conneoted Suit No. 313 
of 19660 in the Thirnmangalam Munmif's 
Court and though they did present the eon- 
solidated plaint in the Thirumangalam 
Munsif's Court, they failed to present the 
sonsolidated plaint in the Madura Munsif's 
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Court when it was returned to them for sush 
presentation by the Thiramangalam Munaif’a 
Court. Permission to withdraw the elaim of 
Exhibit B was assompanied by only a limited 
and particular permission of the Oourt, 
ramely, to consolidate it with their slaim in 
the twin suit, but they had no permission 
to consolidate it with six other olaims and 
to bring an entirely new suit in the Sub- 
Court. Henee their withdrawal of their 
claim on Exhibit B stands and they are 
barred by Order XXIII of the Civil Pro- 
cedure Ccde from maintaining the claim 
on Exhibit B in the present suit, (3) The 
first two bonds, Exhibits A and B, have been 
discharged partly by payments whioh were 
expressly made by the mortgagors towards 
those bonds and partly by payments whisb, 
in law, the plaintiffs ought to have credited 
towards thore bonds. 

In arriving at thoee conelusicns the 
learned Subcrdinate Judge has made some 
inaccurate statements in his judgment whish, 
however, sre sct material For instanoe, he 
saya in paregraph No, 28 of his judgment that 
the exeaution of the decree in the five suits 
Now, 142 to 1460f 1901 had besonig time-barred 
on the date of this suit. 16 is admitted for 
the respondents that the exeaution had not so 
become time-barred. Again, in getting out the 
faota regarding the withdrawal of the suit 
Original Suit No. 314 of 1906, he states that 
the consolidated plaint was returned for want 
of jurisdiotion by the Distriet Munsif’s Court 
of Madura owing to unauthorised additional 
reliefs having been inserted in the sonsoli- 
dated plaint, This atatement is very in- 
всоогаќе, as the unauthorised additions 
were afterwards exeised and the plaint was 
returned by the Court finally not on aecount 
of auch additions, but by reason of the transfer 
of jurisdiction over the mortgaged properties 
and the return was made by the, Thiruman- 
galam Munsif’s Court However, as 1 said, 
these ineeonracies. do not affest the main 
reasons given by the lower Court for its 
sonelusions. 

I shall now shortly refer to the question 
whether the plaintiffs’ suits on the bonda’ 
Exhibite О to G, are barred by ves iudicata, 
On this question, several very diffiault points 
of law (with referense to numerous autho. 
ritiee; both English and Indian) were argued 
with much elaborateness before us on both 
sides, 
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T'wo of those points were, (a) whether the 
eauses of action on these five bonds, when 
joined in this present suit with the sanses 
of action on the two earlier bonds, Exhibits 
А and B, do not amalgamate into a single 
new eause of astion во as to relieve the plaint- 
iffa from the bar of res judicota; (b) whether 
the addition of numerous defendants joined 
in this suit inoluding alienees and puisne 
mortgagees (whereas the five suits Nos. 142 to 
146 of 1501 did not include these additional 
defendants as parties) does not make the sause 
of astion in this suit different so as to relieve 
the plaintiffs from the bar of res judicata, 

As regards tho latter contention, L mightre- 
mark in passing that the additional defendants 
Nos, 54017 in the present suit (the defendants 
No. 18 to 20 boing, eas stated already, the 
legal representatives of the 7th defendant) 
would have been wholly unnesessary and 
Buperflaous parties in the former five suits 
asoording to the plaintiffs’ own allegations. 
For they say in paragraph 33 of their plaint 
that the alienations made in the plaint in 
favour of the defendants Nos, 5 to 17 have 
been made 'benam?", that i is, are sham trans- 
&etions—if во, the omission to maka them 
parties to the former five suits sonld in no 
way affeot the plaintiffs’ rights and the 
inslusion of such sham alienees in the pre- 
sent suit sould not have any legal effect in 
the matter of effesting a abange in their 
cause of action во as to make it different 
from the sauses of astion in the previous 
five suits, so far as their alaims on those 
five bonds are eoncerned. 

Having referred to this question of res 
judicata in respest of the slaims on tha five 
bonds, І do not think it nesessary to express 
an opinion thereon, espasially as the question 
is a very 11 9116 one and very learned 
Judges have expressed oonfieting views on 


‘the question. 


I think that the claims, во far as they are 
based on those five bonds, Exhibits O to G, 
fail on ап independent ground, whieh, 
though not argued in the lower Oourt, was 
argued elaborately before па and being в 
pure question of law has been sonsidered 
by us. That question may be shortly stated 
thus: Whether the plaintiffs having obtain- 
ed deorees in the five suits on the mortgage 
dosuments Exhibits O to G and having 
obtained orders absolute for sale in those 
suits in ascordanse with those dooreos, the 
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seaurities had beaome extinguished by opera* 
tion of law, that is, by operation of sestion 
89 of the Transfer of Property Aot and 
whether, therefore, no elaim eould be advana- 
ed in the present suit based on those seauri- 
ties. The five suits of 1901 were brought 
when sections 85 to 90 of the Transfer of 
Property Aet were in forse, they having been 
repealed only in 1908 by the Civil Prossdure 
Code of that year. The five suits were 
deereed in March and April 1901. Orders 
absolute for sale under sestion 89 of the 


‘Transfer of Property Ast were passed in 


July and August 1901 (See Exhibit XI 
series), Seation 89 says that an order 
absolute being made, the defendant’s right 
io redeem and the aeeurity shall both ba 
extinguished. In Har Pershad Lal v, Dal. 
mardan Singh (1) the first mortgagse, not 
having notise of а sesond mortgage, sued 
the mortgagor alone and obtained a desrea 
on his mortgage. The second mortgagees 
afterwards obtained a desree for sale on their 
sesond mortgage without making the firat 
mortgagee a party. The firs& morügagee'a 
assignee purobased the property in exeeution 
of his decree for sale, The sesond mort- 
gagees had previously purshased under their 
decres for sale and had taken possession. 
Tha first mortgagee’s assignee, who was 
also the Court austion-purehaser-sued tha 
Besond mortgagees (also Court austion-pur- 
shasors) for possession, giving the sesond 
morigagess the option to redeem the first 
mortgage. One of the learned Judges 
(Brett, J.) of the Division Bengh which first 
heard the sesond appeal in the Oslentta 
High Court held that the first mortgagee’s 
suit was valid against the sesond mortgagees, 
though the latter were not parties to the 
former's suit, and that their only right waa 
to have the option of redemption, As regarda 
gestion 89 the learned Judge said: “it is pointed 
out that the plaintiff eannot possibly bring & 
fresh suit on the prior mortgage-bond 
as the mortgage had in faet merged in the 
deeree, whish was assigned to him, and ag 
after the sale and his purehase in exesution 
of that deeree the lien and the mortgage was 
extinguished (See sestion 89 of the Transfer 
of Property Aot), This contention is, in my 
opinion, sound; and as the plaintiff, even if 
aueh а suit had not been barred by limitation, 


(1) 92 0,891; 1 C. L. J, 371; 9 0, We М, 728, 
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eould not have brought a:uit on the mort- 
gage of December 1885, his present suit 
based on the девгве assigned to him and the 
rights purehased by him in exesution of that 
deeree was the only properly framed suit that 
he could bring for relief;" (Rampini, J.) the 
otherlearned Judge did not refer ‘o section 89 
but held that the second mortgagees, having 
first purehased in Court auction, had the supe: 
rior right to possession and that the first mort- 
gogee’s claim on his first mortgage being 
barred on the date of his present suit, the 


second mortgsgees ‘were поё Бопой to redeem * 


him The ease went before the third Judge 
(Mitra, J.,) on assount of this difference of 
opinion and he agreed with Brett, J, though 
he does not refer to the observations found 
in the. judgment of Brett, J., in regard to 
sestion 89 of the Transfer of Property Aot. 
Now the question whether, when sections 
£5 to 90 of the Transfer of Property Aot 
were in foree and when the firat mortgagee 
had brovght a euit without impleading the 
вевопа mortgagee and obtained a deores 


and an order absolute for eale, be sould after- . 


wards bring a fresh suit against the sesond 
mortgagee alone for sale and whether if he 
could bring а sesond suit for sale, he should 
or could make the mortgagora slso parties, 
though the mortgagors’ rights had been sold 
awey in exeention of his first deoree, are 
questions on whioh. there has been 
difference ef opinion. I shallrefer to only 
two enses. in Jogdeo Singh v. Habitullah Ehan 
(2) that very learned Judge (Mookerji, J.) 
saye: “it is unnecessary for our present 
purpose to consider whether. it ig opento 
p mortgagee who has omitted to implead 
a necessary party to maintain another suit 
to enforee his seourity against the party 
exoluded; that be may do so under exaep. 
tional sircumstanses appears to have been 
affirmed by the Allahabad High Court in 


Dharam  Si:gh v. Angan Lal (3) and 
Lachhman Das v. Dally (4), but even 
if is be assumed that it is opan to а 


mortgages to enforee his sesarity by a 
fresh enit for sale against an exoluded party, 
which, however, we must not be taken to 
aliem, it is well-settled that it is not 
obligatory upon him to dogo.’ In Ohtnnu 
(#) 6 C. L. J. 612; 12 C. W, №, 107. 
(8) 21 A. 301; А. W, М. (2899)' 78; 9 Ind. Dec. 
(м. s.) 907, : 
` (4) 22 А. 804; „А. V, N. (1900) 125; 9 Ind. Dec. 
(к. в ),1298, Ege 
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Pillai v. Venkatasamy Oheitiar (5), Srinivasa 
Jyengar, J., expresses the opinion at page 
85* that where the frst mortgagee had 
omitted to make the sesond mortgagee & 
party and proceeded to sale, “the purshaser, 
whether himself or another, ean bring a 
fresh suit for sale, making the seaond mort. 
gagee э party" Ha does notrefer to the 
above decision in Jugdeo Singh v, Habibullah 
Khan (2) where -Mookerji, J., was not at 
АП prepared to affirm the existense of avy 
such right. I am myself inclined to hold 
that where the first mortgagee had notise 
of a sesond mortgage (whisb he must be 
presumed to have where the sesond mort- 
gage is registerad) and where he omits to 
make the sesond mortgagee a party, as he 
was bound to do under sestion 85 of the 
Tranafer of Property Act and Order XXXIV, 
rule і of the present Civil Prosedure Code, 
he ought not ‘to be allowed to bring a 
second suit for sale against the sesond mort- 
gagee with- or without the addition as 
party of the original mortgagor againat whom 
he had already obtained a decree, simply 
besause Һа finds his first deeree valueless 
against the second mortgagee and ів confronted 
with difficulties owing to the second mort- 
gagee’s putting forward his rights, It is, how- 
ever, unnesessary to pureue this point further 
far the desision of this ense. 

The language of section 59 is quite slear 
that on the passing of the order absolute 
in а guit for sale brought by a mortgagee, 
‘the security’ (that is, bis security) shall 
be extinguished. ІБ does not state that 
the sesurity shall be extinguished only if 
all the persons ontitled to radeem have 
properly bean made parties to the suit 
Mr. Ananthakrishna Aiyar argued that the 
tesurity should be deemed to be extinguish- 
ed only so far ag the persons who were 
made defendants, to the suit were 
concerned, and поё as regards the second 
mortgagee who was not made a party to 
the first suit for sale. Bat the language 
of the sestion is perfeotly general and in Het 
Ham v. Shadi Ham (6) Viseount Haldane, 

(5) 34 Ind. Cas. 597; 40 M. 77; 80 M. L.J, 8471 
(1916) 1M W. М, 245; 19 M. L. T. 217. 

(6) 45 Ind. Cas. 798; 40 A. 407; 5 Р. Т, W. 88; 16 
А. L. J. 607; 85 M. L. J. 1; 24 M. L, T. d 28 O. L. 
3,788; (1918) М W. М. 518; 23 Bom. 198; 22 


О. W. N. 1038; 9-L, W. 650; 12 Bur, L. LA o 45 I. 
А, 130 P n) 
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while delivering the judgment of the Privy 
Oouneil in & case where the fasts were 
similar, made the following pronounsement: — 
Under seotion 85, the first mortgagea was 
bound to make the seaond mortgages a party 
to his suit for sale, and as he did not 
do so, the sesond mortgagee was not bonad 
by the order for sale, whieh sould only 
hava been operative subjsat to his title, 
Seotion 89 is important. Under this asotion, 
where an order for sale under sestion 88 
has been made, euch as was made here in 
1292 (in this case it was in 1901) in 
favour of the first mortgagee, the mortgagor, 
or the second mortgagee, if he had been 
made a defendant, would bave had the 
right to redeem if he had paid on the 
the date fixed by the desrea the amount 
due. lf sueh payment is not made, a 
deeree abrclute may be passed, suoh as was 
made in 1895 (in this oase desres absolute 
was passed in July and August 1801) for 
sale and for payment of the amount 
realised into Court, Tho sestion then pro- 
vides that ‘the defendant's right to redeem 
and the security shall both be extinguished.’ 


The sonstrostion whieh their Lordships put 


on the language so used is that on the 
making of the order absolute tha sesurity 
as же]: ав the defendant's right to redeem 
are both extinguished, and that for the 
right of the mortgagee under his sesuriiy 
there is substituted the right to a sale 
eonferred by the dearee," T do not think 


that this languages of their Lordshiog oan . 


be sonstrued as meaning that tha ssourity 
was extinguished only so far as the mort- 
gagor was sonaerned, but remained alive in 
respest of the puisne mortgagee, Section 89 
of the Transfer of Property Ast has no 
doubt now been гэріавей by Order XXXIV, 
rule 5 of the Civil Peossdure Cota, and this 
rule does not sontain the words “and there. 
upon the defendant's right to redeem and 
the sesurity shall both ba extinguisbed," 16 
may be a question, therefore, whether the 
the second suit on the sesurity may not 
lie under certain sirenmstanees against parties 
other than the defendants in the first suit, 
even though a final deeree for sale had 
been passed in the former suit under Order 
XXXIV, rule 5 of the Code of Civil Рговэ- 
dure of 1908. Bat as І said bofora, the desras 
in the five suits on the bonds U to G had basm 
passed when sections 88 and 82 of the Trans- 
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fer of Property Aab were in forse and I боп. 
sidar myself bound by the dictum of their 
Lordshios of the Privy Counail in He! Ram 
v. Shadi Ram (0) to hold that where a 
desrea had been obtained against a mort. 
gagor who had not lost the right of redemp- 
tion, though the sesond mortgagee had not 
been made а party, the seourity itself besame 
extingaished if an order віво[абе for sale 
had been made under sestion 89 of Asi IV . 
of 1882. When tha security itself, that ia 
the mortgage doonment creating the mort. 
gage vharge, becomes inoperative as sesurity, 
it follows that it sould not be agaiu suei 
проп as if it eontinued to have foras as 
a mortgage-bond seeuving immoveable pro- 
perty for payment cf tha loan, that is, as 
if the sesurity sreated under it had not 
besome extinguished. I would, therefore, 
eonürm the dismissal of tha suit so far 
аз it relates з thea olaims mada on 
Exhibits О to G, though on a different ground 
feom the grounds relied оп by the lower 
Court, 

Tha next quastion is whathar Exhibits 
A and B hava both bean dissharged by 
p»ymaeots, To deal intelligibly with this 
qnestion it is nasesaary to enter into the 
following details, І shall first deal with 
Exhibit B. Exhibit B is dated 23rd Marah 
1892 for Rs, 300 and provides for re-pay- 
mont in siz months with interest af lj per 
sant. pər mensom and in default with interest 
at 14 рег sent. per mensem sompound interest 
with six months! rests, Опе of the properties 


mortgaged under Exhibit B is Kathiri- 
thundu ot Paria Kathirithunda, This pro- 
perty was afterwards mortgaged in May 


1883 to one Sundararaja Aiyengar under 
Exhibits XVI for R3. 150 and out of thas 
money interest up to Lith Ostober 1833 
was paid towards Exhibit B, as endorsed 
upon Exhibit B, The learned Subordinate 
Judge thought that besides this E 150 
another Rs, 150 had been paid about that time 
to the plaintiffs by the firat defendant. This 
finding of the payment of another Rs. 159 
resta, in my opinion, on mere surmises and 
not on any tangible evidenes. Taking it, there. 
fore, thet only Es, 15) was reseived by the 
plaintiffs in September 1893, the Sabordinate 
Тайша oonsideza that the whole of that 
amount should have been eredited in раушепь 
сё tbe sum due under Exhibit B, that ia, Rs, 6, 
towards interest and Rs, £6 towards prinoipal 
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The plaintiff, however, in his ascount, Exhibit G, 
has credited only Rs, 64 towards interest of Ex- 
hibit B and the balanse of Rs,86 (along with 
some other amount) . towards the interest 
of Exhibits A and О and towards sums due on 
promissory notea exesuted by the mortgagor, 
‘At that time, that isin 1893, there were no 
puisne mortgagees to protest and I assept 
the plaintiff'8 evidence that the balange of 
Rs. 86 was oredited towards the interest due 
“on Exhibits A апа О and towards the 
discharge of sertin promissory notes with the 
eonsent of the mortgagor. There was no 
spesifio contract between the mortgagor and 
the mortgagee that sums realised by the 
mortgagor through deslings with Kathiri- 
ihundu should be wholly applied in reduction 
of the amount due under Exhibit B so that the 
amount due under B besame at onae diminish- 
ed by the amount of Exhibit XVI as soon as 
Exhibit XVI was executed (as in the English 
ease quoted by the respondents’ Vakil, Mr. K, 
V. Krishnaswami Iyer), There was nothing, 
therefore, to prevent tha mortgagor and the 
mortgagee from appropriating the sum of 
Ra. 150 as they pleased at that time, 
The next relevant transaction is the 
fcllowing:— 

The mortgagor’s rights in another property 
in Palliobanthai village hypotheoated under 
Exhibits B and A were lost by his ой rights 
in that property having been redeemed in June 
1894 by the owner of that propsriy on 
payment of Rs. 250. That sum was reseived 
by the plaintiffs. Instead of orediting the 
whole of that amount towards B, the first 
plaintiff oredited Rs. 60 out of it towards in- 
terest due on Exhibit A till 14th Ostobar 1894, 
Ra, 42 towards interest on B till 14th Ostober 
1894, Ra, 63 towards interest on О till 14th Oo. 
tober 1894 and the balance towards unsesured 
debts, But he was not entitled to do so as it 
would affeot the puisne mortgagee, Ramaswa- 
my Iyer, whose mortgage over tbe Item No, I 
(and other properties) had some into exiatenas 
8th January 1894 (ses Exhibit VIII). 
That puisne mortgagee’s rights, are now 
vested in the 7th defendant and bis heirs. It 
seems to me a settled principle of law that a 
mortgagee: over several items of propertiee, 
who ia paid out of the proeeeds obtained by 
the reslisation of one of his  seourilien, 
eannot be allowed to appropriate the amount 
towards the sums due to him on unseeured 
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debts or on debts ввопкей on other properties 
во as to affect subsequent mortgagees, who 
have lent on the security of properties of 
the mortgagor. As said by Dr, Rash Behari 
Ghose at page 510 „о his work: "There is a 
well-settled rule that if the mortgagee 
reasived any money by means of or by virtue 
of the security, it must be applied in redus- 
tion of the mortgage debt Thus, if a 
mortgagee releasas a portion of the premises 
to a purchaser of the equity of redemotion of 
that portion, the money paid for such release 
sannot be applied in  disseharga of other 
debta due to him from the mortgagor.” I, 
therefore, agree with the Subordinate Judge 
that thia Ra, 250 should be wholly eredited 
towards Exhibit B, So appropriating it to 
the account of В, tha mortgage acsount of 
B stands thus: ‘The principal alone was due 
on 14th Ostober 1893 andit is Ra, 300; interest 
for six months at the originalrate of 1j per 
sent, (the enhanced rate of 12 being held 
penal as admitted by the sonduot of both 
sides in the sesleulation of interest in the 
aosounts) is Rs. 20.4.0; total Rs. 320-4-0. Com: 
pound interest for віх months till L4th Ootober 
1824 is Rs. 21-9-11; total Rs. 341.18.11; paid 
on 24th June 1894 Rs. 250, whieh with the 
interest Rs. 10.5.0 up to 13th Ostober 1834 
amounts to Вз, 200-5.0; the balance due on 
14th Oatober 1894 is Rs, 81-9.0, Thissum of 
Ra, 81.9 0 with compound interest up to the 
date of this suit, 22nd January 1912, somes 
to Rs 477 80. Bat this saloulation of the 
amount due under Exhibit В is made on the 
assumption that, notwithstanding the with. 
drawal of the suit No, 314 of 1908, plaintiffs 
are nob barred from putting forward their 
olaim on that dosument in this seit. I shall 
deal with this question of law later on, 


Coming to Exhibit A, the principal sum due 
under it on 14th October 1898 was Вз 500, in- 
terest till then havirg been paid up aosording 
to the endorsement thereon. With compound 
intarestat the original rate, the amountdue on 
14th October 1894 was Rs, 786.12 2. Mean. 
while in December 1896 the lat defendant sold 
the soooanut Tope at Manalur(see Exhibit 15), 
whioh along with the Madura House ItemNo. Т, 
were bypothesated under A. Plaintiffs on Lith 
Maroh 1897 reosived Ra, 650 towards Exhibit 
A of the purshase-money. Instead of erediting 
the whole of this Rs. 650 towards Exhibit A, 
the plaintiff has in his plaint eredited out of 
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it the interest up to 12th July 1898 due on the 
dosument A and oredited the bilanee towards 
interest due an 4 other dosuments, B, O, D 
and E His statement in the plaint paragraphs 
12 and 13 that endorsements have been made 
on all thosa dosumente by the first defendant 
of the payments of interest due out of this 
Rs, 650 on those doeuments themselves is 
ansurate, at least to some extent, as no sush 
endorsement is found on Exhibit B, When 
the first defendantexesuted Exhibit Е, how: 
ever, in July 1898, some snah appropriation of 
what had been received long ago iu Desembar 
1893 by sale of Manalur Tope saems to hava 
been agreed upon between the plaintiff and 
the first defendant, For the reasons already 
given, the whole of this sum of Rs. 650 
obtained by sala of one of the securities 
mentioned in Exhibit A ought to be eredited 
towards Exhibit А itself. Thus orediting 
Rs 650 as paid on 11th March !897 towards A 
and adding interest op to ldth Ostober 1897 
Rs, 46.2.5, the balanee due оп 14th Ostober 
1897 under A i is only Hs. 90.9.9.  Calsulating 
eompound interest with yearly resta on that 
sum the amount due on the date of suit would 
bs Rs. 457.6.1 and on the date of next reat 
day after this deeree (14th Ootober 1919) is 
Rs, 1,096.7.7, 

I shall next refer io tte question whether 
the slaim under Exhibit B is birred by tha 
plaintiffs! having withdrawn the suit Original 
Suit No. 314 of 1903 based on that bond. 
This is again в very diffieult queation whish 
was elaborately argued. Order XXIII, rala 1 
of the Civil Procedure Code, relates ta with. 
drawal of suits, So far ag an unconditional 
withdrawal ів concerned, it 18 of course wholly 
at the option of the plaintiff and the Court 
has nothing to do with it exsapt as regards 
providing for eosts already inaurred (sea 
Order XXIII, rule І, slausez), 16 ів only where 
he wants some permission that he has to make 
an application under olause 2, Ваё the 
only permission contemplated under olause 2 
is permission to institn'e а fresh suit in reapeot 
of the subjest-matter of the suit, or suh 
part of the olaim as із withdrawn or арап» 
doned, The permission granted in the suit 
Original Suit No .314 of 1906 seema to have 
been not to institute afresh suit but to 
consolidate the slaim in that suit with the 
їзїш in Original Suit No. 318 of 1900. 
Assuming that sueh a permission ought not to 
Lave been granted, the order is not a nullity, 
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Sas Тиђағат Row v, Gopila Aiyan (7). And 
without stvietly following tha permission, 
the plaintiffs sould not ba haard to say that 
the proper order whish ought ёз hava been 
passed was to have allowad them to institute 
a fresh suit. The farther argument on the 
plaintiffs’. side was to the effas: that, though 
the suit was withdrawn without liberty to 
bring a frash anit bat with libarty only to 
consolidate the elaim in the withdrawn suit 
with the olaim in another suit, the penalty 
mentioned in elause 3 of Order X X II, rule 1, 
namely, that the plaintiff ahould ba pre- 
eluded.from iastitating*a fresh snis in respsat 
of воз  si1bjesf-matter, did not follow 
basausa thare was some sort ofpsrmission. І 
am unable to follow this arzamont that 
where tha permission granted із nos the 
permission referred to in sub rule 2 ( that ie, 
is not the parmission to institate a frash suit), 
the plaintiff өззарэз the penalty of baing pre- 
oluded from instituting a fresh suit in respaat 
of возі matter, T, thorafore, hold that the 
claim under Exhibit B is barred by Order 
XXIII of the Code of Civil Prossdure, 

Ín the written statements of th» defend. 
ants Nos, 2 and 3 (defendants Nos, 1, 8, 11, 13 
and 16 having bean ez parte) no defense was 
raised as regards tha olaims under A and B 
except the two, namely, (а) that the doou- 
ments had been dissharged by payments if 
and (i) 
that the olim on В was barred by its 
withdrawal. I hava found that on the date 
of tha вп15 RH. 457 and odd wa due under 
A aal Rs. 477 8 0 under B. бэ аг аз the 
claim under Exhibit B is eonosrned, I hava 
just now held that 15 is barred by. tha with- 
drawal of the enit Ozigiaal Sait Na. 314 of 
1926. The pleaof fall disaharga of Exhibit A 
having bsen found against, it follows that a 
desraa shoull be passed for the sum of 
R3. 420 and subsequent interes$ dua on the 
slaim under Exhibit A in the usual form of a 
mortgage deoree, the sum of Hs. 1,096 and 
odd being dua gn 14th Ostober 1919 and sub- 
sequant interest at R3, 6 per sent. baing oal- 
oulated till Lith April 1920, the date fixed for 
redemption, No further interesí will be 
allowed after lath April 1920. 

The 4th defendant and some of the other 
defendants, howevor, contended generally 


(T) 40 Ind. Cas, 611; 82 M, L. 7, 494; (1917) M, 
W. N. 225; 21 М, L, Т, 229. 
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that the slaims under all their documents 
were barred by limitation, The seeond 
issue in the ease raises that question of 
limitation. The learned Subordinate Judge 
held in paragraph 25 that the oleim under 
none of the dosuments was barred, because 
the first defendant had on 30th January 1901 
admitted in G (the bond of 20th January 
1900) that he was liable for the claims under 
Exhibits A and В and all the other previcus 
bonds. This. suit was brought on 20th 
January 1912, Mr. Krishnaswamy Aiyer 
for the respondents contended (as he was 
entitled to support she Subordinate Judge’s 
dismissal of the suit оп any ground desided 
against him in the lower Oourt) that 
the Subordinate Judge was wrong on 
the question of limitation as regards the 
bond A (whieh alone we need sonsider now) 
and that the first defendant's asknowledg- 
ment would not save limitation so feras 
the puisne mortgagees and the  aiienee 
(fourth defendant) .ere onserned. In 
Krishna Ohandra Saha v, Bhatrab Ohandra 
Saha (8) Maglean, О, J., and Mittra, J., held 
ihabsush an asknowledgment wonld give 
the mortgagee a fresh start even against 
puisne mortgagees, provided the mortgagor 
when making the asknowledgment had a 
substantial interest in the mortgage eoniraot. 
This ease is quoted with approval by Benson 
and Sundara lyer, JJ., in Veloyudam Pillai 
v. Vaithyalingam Pillai (9). Mr, Krishna. 
swami Aiyer argued, however, tbat the 
difference in language between sections 19 and 
20 of the Limitation Ast was not given due 
weight in the Oaloutta ense and in the 
Madras ease; in section 19 the words are 
“aeknowledgment signed by the party against 
whom -sueh property or right is alaimed" or 
“by some person through whom he derives 
title or liability,’ In section 20 the words 
are “paid by the person liable to pay the 
debt,” "by the debtor or by his agent.” He, 
therefore, argued that while payment of 
even one pie towards interes$ or part pay- 
ment of one pie towards prinsipal in the 
handwriting of the mortgagor would revive 
time against the puisne mortgagee, even а 
somplete asknowledgment would bind only 
the mortgagor and not the puisne mortgagee, 


(8) 32 C. 1077; 9 О, W. М, 868. 
(9) 17 Ind. Cae. 619; 24 Mil. J. 66/86 p. 67; 12 
M, L, Т. 610, 
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if the latter is the party against whom the... 


mor’ gagee olaims “rights” or "property". But 
in both the oases above sited the mortgagor 
making the acknowledgment seems to have 
been eonsidered as included in the expression 
"some person through «whom he” (the party 
sought to be aharged, namely, the puisne 
mortgagee) "derives title or liability," found 
in section 19 though the title of the puisne 
mortgagee might have been derived before 
the date of acknowledgment, provided, 
however, the mortgagor retained some 
substantial right in the properties at the 
date of the aeknowledgment, Mr. Krishna- 
swami Aiyer relied upon some English enses 
in support of his contention as against the 
views enunciated in the above two oases, 
but I am not inclined to follow those 
English oases especially as according to 
the Irdian Aot, asknowledgment is not 
merely an evidense of & new promise to pay 
whioh it seems to be under the English Law, 
On the whole, I think (though not without 
hesitation) that a mortgagor whose interest 
in the mortgaged property or liability under 
the mortgage sontrast had not wholly 
ceased to exist, ean make an asknowledg- 
ment of liability in favour of the first 
mortgagee во as to bind the puisne mort. 
gagees also, 

Mr. Krishnaswami Iyer, who argned the 
respondente! ease with пећ resoureefulness 
and ability, attempted to support the lower 
Courts dismissal of the elaim under Exhibit 
A on the further ground that as the claim 
under A was notreserved by the plaintiffs 
when they obtained decrees for sale of ltem 
No. 1 and another property in the five 
suits Nos. 142 to 146 of 1901 brought on the 
subsequent bonds, there were implied 
decisions in those suits that the plaintiffs 
bad not rights as mortgagees under either of 
the previous doeuments Exhibits A and B 
and henae the slaim under Exhibit A is 
la:sed by res ;udicata or some priveiples of 
law analogous (thereto. Jn Subramania 
Aiyor v.  Balasubramania Atyar (10) I 
approved (if! i may reapestfally say во) 
of the judgment of Beaman, J., in Dhondo 
Ramchaudra v. ВМмко Gopal (11). The 


(101 32 Таа. Cas. 
106 F Ba 

(11) 27 Ind, Css. 1005; 89 В, 188; 17 Rom. L. R. 
144, 


317, 38 M. 927; 29 M, L, J. 
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learned Judge held that a mortgagee who had 
two mortgages of differnt dates on the same 
property, having sued npon the mortgage of 
the later date and having had the 
property sold withont referense to the prior 
mortgage, cannot afterwards bring a suit on 
the prior morigage,though the eauses of action 
for the two suits were distinet, "This rule is 
not the result of Order II, rule 2 of the 
Code of Civil Prosedure, but it depends upon 
ihe prineiple of res dicata ” * In the present 
ease, however, no sale has been effeoted 
under any of the deorees in the five suits 
and though the plaintiffs cannot elaim 
priority for the mortgage under Exhibit A 
over the буе mortgages on which they have 
obtained deerees for sale, that does -not 
preslude them from euing on Exhibit A asan 
independent seause of ation, so long as the 
property remains largely sharged under that 
mortgage, that is, so long as it had not been 
sold away in sueh в manner in exeontion of 
apy of the other deerees ag to extipguish 
their mertgage rights under Exbibit А also. 
Such an extinguishment will take plaee if 
and when Item No.1 is mold: ander any 
of thé five deoreea in the suits in whieh they 
had not reserved their rights under Ex. 
hibit A but till then, it ів not extinguished 
and till then they eould maintain the suit 
on their distinet eauses of astion. 

In the result, in modification of the lower 
Court's desree dismissing the whole suit, 
thers willbe a mortgsge-dearee stipulating 
that if Re. 1,096 7 7 and interest at 6 per cent. 
till the date fixed by this desree for redemp. 
tion, namely, 14th April 1920, be not paid 
into “Court, а final deeree for sale of ltem 
No. 1 shall be passed on the applisation of the 
plaintiffe, Ав the appellants have substan. 
tially failed, they should pay one cet of o;sta 
in this appeal to the prinsipal oontesting ге. 
spondents, namely, 7th, 18tb, 19th and 20th 


respondents,and bear their own. Interest shall, 


as said before, «eaae to run from 14th April 
1920. The plaintiffs and other defendants will 
bear their own sosta in this Court, The lower 
Court's deeree as to costs incurred in that 
Court is confirmed. 

Bury, J.—1 agree, 

M, 6. P. 

Decree modified, 
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LAHORE HIGH COURT. 
Sxoonp Отуп, Arrear No. 1811 er 1916. 
April 16, 1921, 
Presenit:—Mr. Justise Leslie Jones and 
Mr, Justice Wilberforee. 
MUHAMMAD KHAN, misoz, tarovag 
Mussammat KHATUN ars mortage — 
PLAINTIFF— ÀÁP?ELLANT 

torsua ` 
Musammat KESRAN arp OTHERS— 


Derenpants— RERPONDENTS, 
Custom—Alienation—Gift of ancestral land by 
sonless proprietor to daughters, validity of—Kahuts of 

Adharwal, Tahsil Chakwal, District Jhelum, 


A Kahut sonless proprietor of Tahsil Chakwal 
inthe Jhelum District has by custom the power to 
make a free disposition of his ancestral land in 
favour of a daughter in the presence of brotherg 
or other collaterals, [p. 848, col. 2.] 


Ssoond appeal from a deeree of tha 
District Judge, Jhelum, dated the 29th 
March 1916, reversing that of the Senior 
Subordinate Judge, Jhelum, dated the 9th 
February 1916, 

Mr, Atte Ahmad, for the Appellant, 

Pandit Sheo Narain, R. B. for the Rs. 
spondent, 

JUDGMENT,—The parties in this sare 
are Kahuts of the village of Adharwal in 
the Obakwal Tahsil of the Jhelum Distriot, 
and the only question whieh is before us in 
this appeal is whether under the provisions 
of a Will by a sonless proprietcr his daughters 
inherit his ancestral land by eustom in the 
presence of a half-brother. The first Court 
found the evidense prodused by both part'ea 
to be of little value and decided the onse 
against the daughters on the authority of 
MusammatNur Bhari v. Dulla (1), а sase relat. 
ing to Kabuts of the same village, The lower 
Appellate Court, after a lengthy dissertation 
on oustom in the Jhelum District, has differed 
from this finding on the main ground that 
since 1899 the views of the Chief Court on 
the power of alienations by Mnubammadan 
proprietors have been sonsiderably modified, 
The learned Judge h&s held that although the 
onus in the first place is against the free 
right of alienation, this onus is practically 
"imponderable," and that the mere faat that 
enoogamy prevails among the tribe eoneerned 
is suffisient to shift it, Oounsel for the 
appellant has referred to the Chief Court 


(1) 56 P, В, 1899, 
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judgment, Musammat Nur Bhari v. Dulla (1), 
which was followed by the first Court, · In 
that ease a Division Benoh held that the 
onus was primarily on the daughters and that 
ап entry in the: 72weje:am in their favour 
was of little value and that the independent 
evidenee did not establish the rights of the 
daughters. On the last point there was no 
detailed disanuasion in this Court, and we are 
referred by Oounsel for the appsllant to the 
judgment of Mr. D. O. Jonstone, Divisional 
Judge, We find that in that cage 16 so-called 
instanaes were eited And many of them were 
found irrelevant or of little value, А Losal 
Commissioner was appointed, but hia enquiry 
appears to have bsefi worthless as he did not 
take the trouble to verify the instances quoted. 
In short, there were only four instances 
quoted in favour of the daughters whish were 
considered by the Divisional Judge to be of 
any weight, and ће did not consider that they 
were sufficient to prove the eustom set up. 
The sase was, therefore, desided on the onus 
probandi, Jt is now pleaded before us that 
the instances sited before the Trial Court are 
not sufficient to show that any change in the 
custom held to prevail in 1899 has teken 
plase and that the riwaj team of the district 
- of the year 1900 is also in fevcur of the 
plaintiff.appellant, and that this being sc, the 
Distrist Judge has no justification for differ. 
ing frcm the rule laid down in the 1899 
judgment, Tbe rtwaj i-am in question atetcs at 
page 59 that among the Obakwal Musealman 
tribes, Talagang Awacs and Khatris, gif!s cf 
ansestral property are not allowed withcnt 
tha consent of the reversioners of the fourth 
degree, Instances are cited cf the eustcm in 
question but, ав the District Judge has point- 
ed ouf, they are somewhat ira noelusive. 
There are 17 іпзівсве relating to Kabnie; in 
10 gifts were upheld and in 7 they were 
considered invalid. The previous тїрој- ат, 
as we have stated, allowed full power of 
alienation to all tribes, 16 may he of little 
value, but the new riwe t-am also сев not 
appear to us to be eonolusive. Ав for the 
gesond plea of Counsel for the appellant that 
the instances sited do not shows ohange cf 
custom, we are in agreement with this argu- 
ment, as only one instanee in favcur of 
daughters has oasured since 1899, These 
sousiderations, however, do not absolve us 
from the duty of soming to an independent eon- 
elusion whether thedaughters hava established 
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in this ease that the gift in their favonr is 
valid by eustom, . 


In the first plase, it is olenr from Rose's 
Glossary‘on Panjab Tribes and Castes, Volume 
IT, page 435, that, Kahuts thick themselves 
to be Kureshi emigrants from Arabia, and 
from this fast it is not an unreasonable 
deduation that their natural inelination would 
be to follow the presepts of Muhammadan 
Law, under whish the rights of daughters are 
widely retognieed, They are also endogamous, 
while the agnatie theory ou whioh plaintiffa 
rely has developed itself especially among the 
exogamous tribes of the Osntral Punjab. 

As the learned Distriat Judge has shown, 
tho onus in the ease of most Muhammadan 
tribes of the Jhelam Distriot, especially in 
the Ohakwal Tahsil,may ba firat upon the 
daughters, but it is nota heavy one. There are 
numerous judgments of this Court in the sase 
of Awans to the effest that a sonless proprie- 
tor has full power of alienation by Will or gift, 
except, perhaps, toa stranger, tide Khuda 
Bakhsh v. Waham Alt (2) and Nur Khan v, 
Sarfrae (3), Itis not elear from the riwai. 
tam whether Kahuts are conaidered to be 
governed by the same sustomary rule as all 
Awans in the matter of alienationr, although 
this would appear to be the oase from the 
answer to question 78 on page 53 which 
refers to Wills, In the ense of gifts they ara 
bracketed with Talagang Awanor, and this 
Court has held in Nurs v Tora (4) that 
among thia tribe a gift, even to в wife's aister, 
in the presence cf the donor'a brother is valid 
by custom, and in this jadgment it is rema: ked 
that all Awans in the provinae are bound by 
the same custom, Agair, according to the 
Gezetteer of the district, Kabnts, Mairs and 
Khassars are cognate triber, and we have 
judgmen's showing that the free power of 
disposition to agnates or io daughters is resog- 
nised, see, for instanoe, Faiz Bakhsh у, Jahan 
Shah (5) and Bayat v, Qullan (6) in the case 


(2) 10 Ind. Cas, 36; 58 P. R. 1911; 116 P. W, R. 
1911; 144 P. L. Е. 1911. 

(8) 1^ Ind. Cas.21; 100 P. В, 19:2; 249 P.L В, 
1912; 238 P. W. В 1912, 

(4) 46 Р. R. 1900; P. L. В. 1000 р 404, 

(5) 96 Р, В, 1907; 28 P. L. В. 1905; 18L P. W, В, 
1907, | 

(6) 47 Ind, Cas. 081; 87 Р, R. 1918; 172 P. W. В, 
1918; 99 P, L, В, 1918, 
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of Mairs, while Rahman v, Fateh Muhammad 
(7) ia a similar authority among Khassars 
of the Jhelum District, 
of the eustom involved taken by the Chief 
Court in the present century is, therefore, in 
favour of the validity of a gift to a daughter 
in the case of the above-mentioned Muham- 
madan tribes of the Jhelum Distrist, 


Turning tothe svidenee produced in this 
ense, we must first refer {а ase regarding 
a gift to a daughter whish took plase in 1877, 
Exhibits D.t, D 10 and D 11. The case 
was referred to arbitratore, presumably of the 


Kahut tribe, and they decided in favour of. 
the existenoe of the өпеёога, Their award was. 


assepted by the Superintendent of Settlement. 
This ease, we may notice, was not sited be: 
fore Mr. D, О, Johnagone in the oase desided 
in 1855, It appears to us of very great 
value, as representing the opinion of Muham- 
madans themselves at a time when the strong 
feeling of most tribes of the Central Punjab 
in favour of the agnatie theory had not 
permeated to tha North and Western parts of 
the Punjab. There are also many judg- 
ments of ова] Courts of some standing. 
Jn 1252 Mr, Ballook, Divisional Judge, 
Leld in favour of the validity of gifts among 
Kabuts. In 1904 in another Kahut ease 
Khan Abdul Ghafur, Divisional Judge, 
desided in favour of a gift to a daughter's 
son. Before him five instanoos were prov- 
ed and he referred to six others sited in 
a judgment of Manlvilnam Ali,  Distriat 
Judge, The game view was also held in 
another Kahut case by another Muham- 
тайап Divisional Judge, Kazi Muhammsd 
Aslam, in 1898, There is thes a sonsensus 
of opinion among experienaed Mubammadan 
Judges in favour of the existence of this 
eustom, and we sonsider that their decisions 
are entitled to respect. Thera are other 
instanees whioh are of less tmportanse. 
As against these instances the plaintiff- 
appellant was able to refer фо none of 
any value, He put in evidence the resords 
of five савез of whieh two are hardly re. 
levaut to ‘the present enquiry, and his 
Counsel had no criticism to offer on the 
eases relied on by defendants-respondente, 
except that they did not refer to 


(7) 15 Ind, Cas. 1С6;:98 P, R, 1012; 283 Р, W. К. 
1812; 8 P, 1, E, 19012 Sup. 
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gifts by Kahuts of the village of Adbarwal. 
We do not attach any importanee to this 
aritiadism, as the eustom prevailing among 
Kahuts is presumably tribal, not 1005]. 

A sonsidera&tion of the whole of the 
evidense prodused in this oase, together 
with the desided oases relating to  Kahutm 
and other neighbouring tribes, leads ов 
to the conclusion that there is a sufficient 
procf of the power of a Kahat sonless 
proprietor to make a free disposition of 
his land to a daughter in the presenee of 
brothers or other oollaterals, 

"We dismiss the appeal with costs, 

Appeal dismissed, 


- PATNA HIGH COURT, 
APPEAL FROM ORIGINAL DECREE 
No. 34 or 1918, 
May 16, 1921, 
FPreseni : Mr. Justise Jwala Prasad 
and Mr. Justise Ross. 
Babu EDAL SINGH AND OTHERS — 
PLAINPIEFJ— ÀPPELLANTS 
. vertus 
Babu RAM BAHORI LAL AND OTHERS 


—DiraNDANTS— RESPONDENTS, 
Pleadings—Jus tertii, who сат set up, 


In a suit for declaration of title to property 
the defendants can set up a title in a third 
person, or what is technically called jus tertii, when 
they are able to show some right in themselves 
as against the plaintiff or in some third person 
through. whom they derive such a right; but 
having no right or title in themselves as against 
the plaintiff, they cannot possibly be permitted to 
defeat the claim of the latter simply by showing a 
superior title in a third person who does not 
concern himself with the present litigation. [p. 847, 
col, ?.1 

Appeal from в» decision of the Subordinate 
Judge, Patna. 

Mesers. Kulwant Sahay, P, №, Sinha and 
Rat Qura Saran Prasad, for the Appellants, 

Messrs. Gangadhar Das and Shivanandan 
Roy, for the major Respondenta and Mr, H, P, 
Sinha, for the minor Respondents, 

JODGMENT. 

JawaL Prasap, J.— The plaintiffs are the 

appellants, They kave obtained a mortgage. 
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deserens based upon three bonds of 1907 exe- 
euted by Ram Rishba Prasad Singh and Shiva 
Nandan Singh. The mortgagors had У 

annas, 4 pies mtlkiat interest and 6 аппар, 
8 pies of mokarrari interest in a village named 
Shekhopur Indaut, otherwise oalled Mayi 
Obhoti Jagir, in the Distriot of Patna, bear. 
ing Touzi No 231/10129. The milat and 
tbe mokarrar! interest amounted to 16 anpas 
of the Mouza and this ertire 16 annas was 
mortgaged to the plaintiffs in the mortgage. 
bonds on the basis of which the preliminary 
deeree of thé 23rd, of February 1911 was 
obtained. The deeree was made final on the 
8th of April 1911, | In exeeution of the eaid 
decree the mortgaged property detailed as 
above was sold on the 27th of November 
1915. The plaintiffs were the purchasers at 
the auetion tale, The sale was confirmed on 
the 25th of January 1916 and was followed 
by the grant of a sale-sertificate and delivery 
of possession on the 17th of Mareh 1916. 
The defendant No, 1, Ram Bahori Lal, had а 
mortgage. of 12 annas interest of the mort- 
gagors in the village. His mortgage was 
dated the 15th of April 1902, 

On the 6th of June 1910, Ram Babori Lal 
along with the other defendants Nos, 2 to 4 
brought а suit to enforee the mortgage and 
obtained a preliminary desrea on the 16th 
August 1910, whieh was made finsl on the 
7th of Jaunary 1911. They obtained dea 
livery of possession on the 22nd February 
1915. In the writ of the delivery of posses- 
sion the property was detailed as follows :— 
‘9 annan, 4 pies milktat interest and 2 anna», 
8 pies mokarrar? interest. 

In the meantime the equity of redemption 
of the mortgagors in the property was pur. 
chased by the Gorakhpur Bank, Limited, 
and its name was substituted in plase of the 
mortgagors in Register D of the. Collestorate 
on the strength of the sale certificate, . dated 
the lst July 1913. The defendants, after 
obtaining delivery of possession on the 2nd 
February 1915, got their names mutated in 
plaeo of the Gorakhpur Bank, Limited, in 
Register D, on the 25th August 121, 
(Exbibit X). The mortgage-bond ° of the 
defendants was in’ the name of defendant 
No, 1; but the deeree and the exesution pro 
seedings ending with the delivery of possession 
were all in the ‘names of all the defendants, 
jnasmush as they were members of a joint 
family and the defendant No, 1 wag the kartą 
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of the family and the interest inthe mortgage 
belonged to all tha membors of the family. 
In the mortgage.bond of the defendants, 
dated the 15th June 1909, the dsfendant 
No, 1, Ram Ваћогі Ll, ia not desoribod as a 
haría of the family, oras taking the mortgage 
on behalf of the family. Bat tha faob із not 
denied by any of the parties in the suit that 
the bond in qaestion belonged to the entire 
family and Rim Bahori Lal was, asa matter 
of-faol, asting as karta of the family. Defend. 

ant No, 1, Rim Bahori Lal, was alone made 
party in the mortgage auit of the plaintiffs, 
He was also not described as having basn 
sued in the representativa ospasity and as 
kartı of the family of tha defendants, 
Defendant No. 2 is the brother of Rim 
Bahori Lal, defendant, No. 1. Dafendant 
No. 3 is his cousin. i/efendant No, 4 is the 
minor son of Ram Kishun, defendant No. 2. 
Defeudent Ns. 5 is the minor son of 
Ram Bahori Па), defendant No, 1, and was not 
born at the time: of the exesution of the mrt- 
gage-bond. 

Aftar obtaining delivery of possession of 
the property on the 17:h Mareh 1916, the 
plaintiffs applied for the mutation of their 
names in plase of the defendants Nos. 1 to 5 
in the Land Registration Dapartmént of the 
Patna Collestorate. This applieatión natu-. 
rally was in respeot of the militat interest of. 
9 annas, 4 pies, inasmuch aa the register main-; 
tained by the Collestorate under the [Land 
Ragiatration Aat relates only to sieh an 
interest, and not to mokarrar? interest, The. 
Bpplieation of the plaintiffs in the Land Re- 
gistration Department was opposed by the 
defendants as well as by one Ram Autar Lal, 
whose name will be mentioned more pro- 
minently hereafter in eonnsotion with the. 
priusipal pleas taken by the defeadants. 
Ram Autar Lal slaimed to be registered on. 
the basis of a sale cartificate (uxhibit 1), 
dated the 10th February 1916, and даһа: 
dahan?, dated the 28th Fabruary 1916, but ha 
had purshased only the Jagirdari interest in, 
the village and, therefore, his objestion was. 
snmmarily rejested, and we are not at all 
eonaerned with his Jagirdari interest in’ the 
present oase, 

The objestion of the defendants prevail»d 
inthe Land Ragistration Department t5 thia 
extent, that the names of the plaintiffs were 
substituted in, the plase of defendant No. 1, 
Ram Bahori Lal, but were refused to be go- 
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registered in plaee of the other defendanta - 


Nos. 2 t0 5. This was obviously upon the 
ground that the name of Ram Bahori Lal 
alone appeared in the desres and the sale- 
certificate of the plaintiff», and not of all the 
other defendants. The matter in the Land 
Registration Department was fought ùp to 
the Commissioner, and the order cf the 
' Deputy Collestor remained unaltered: Vide 
Exhibits 15, 16 and 17. • The final order 
- of the Commissioner is dated -tbe 16th 
January 1917. This-is the sause of the 
' plaintiffs coming to Court in the present 
litigation. They filed their plaint on the 
'$0th of January 1917, stating the dates of 
the several orders of the Registration Depart. 
ment, culminating in that of the Commis. 


sioner of the 10th January 1917, as the dates ` 


on whioh the sauss of action assrued to them. 
The plaint is & pretty long one, giving in 
detail and in ehronologiesl order the events 
that led to the institution of the present suit. 
We are not at all sonserned in this sase 
with all the detaile. It will be sufficient to 
refer only to the main features and allega- 
tions in the plaint. The’ plaintiffs’ assert 
that they acquired the proprietary and the 
‘mokarrart interest belonging to the’ mort- 
gagore, Ram RichbyaSingh and Shiva Nandan 
Pracad Singh, by virtue of the anotion-pur- 
ehase on tbe 27th April 1915, whieh was 
‘perfested by its sonfirmation and -grant’ of 
sale certificate and was materialised" by the 
. delivery of possession on the 17th Maroh 
1916, They allege that they were in pos. 
session of the property as aforesaid and that 
the order cf the Revenue Department refusing 
to regis'er their names did поё affest their 
possession, but might oreate difficulty or 
danger in future in their realising arrears 
of rent from the tenants by reason of the pro- 
visions in the Bangal Tenansy Act (seotion 
60) and the Land Registration Act (section 
78). The principal relief sought by the 
plaintiffs is a deslaration of their title to the. 
property in dispute so as, on the strength of 
the deslaration, to obtain the mutation of 
their names in the Colleotorate to enable 
them to remove any bar to their realising 
rents from the tenants through Court. It is 
well here to quote from the plaint the relisfs 
sought by the plaintiffs, for there has bsen 
в good deal of argument on both sides upon 
the actual nature and вворе of the suit, They 
are as follows ;— 
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"1. Thatit may be determined by the 
Court that the plaintiffs are the purshasers 
of the proprietary interest in 9-annas, 4-pies 
share in Mouza Shekhopur Iundaut, otherwise 
ealle3 Mayi Ohhoti Jagir, Parganna Besh wak, 
Distriet Patna, bearing Touzi No. 231/10129, 
the јата sidar of the entire 16 annas being 
Re, 354.0.4." А 

“2, Jt may Бе determined by the Court 
that the defendants have по right to the 9- 
annars, 4-pies share,”  : 

" 8. If on aseount of the order passed in the 
Land Registration Daparfment the plaintiffs 
be considered to be dispcs:essed from 7-annar, 
5. pies, 12.Xarants share, then the defendants 
may be ousted therefrom, and the plaintiffs 
may be put in possession thereof ; that mesne 
profits from the date of diapossession till the 
date of recovery of possession may be asser- 
tained in the exesution proceedings and on 
taking Court-fees, the amount may be award- 
ed against the defendants liable for the 
same.’ 

"4. That eosts in Court with interest till 
the date of realisation may be awarded 
against the defendants." 

"5. That besides the reliefs sought for 
above, the plaintiffs may be awarded any 
other relief to whioh they may be deemed 
entitled," 

The defendant No. 1, the mortgagor Ram 
Bahori Lal, did not enter sappearanse. 
Defendant No. 2 and defendants Nos. 3 to 5 
put in two separate written statements, but 
their defenea was substantially the same, 
They pleaded that they had themselves 
purohased the property in dispute in exesu- 
tion of their own mortgage deoree. That 
decree was passed on the 16th of August 
1910 on foot of а mortgage, dated the 15th 
April 1909, in which 15 annas, 6 pies of 
the village was secured for the payment of 
the mortgago-money. The desres waa 
made final in January 1911 ard in execution 
of the deeree the defendants purchas- 
ed 9 annas, 4 pies milktat and 2 anvas, 
8 pies mo%arrart share in the village on the 
2nd of February 1915 and Jaly 1915 res. 
peotively. They also pleaded that they 
were not bound by tha deeree, the sale and 
the dakhaldahant of the plaintiffs, inasmueh 
as they were not made parties to them, the 
defendant No. 1 only having been made 
party. In sonolusion they set up the title of 
the purchaser of the property in dispute in a 
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mortgage prior to that of the plaintiffs, That 
` mortgage was dated the Ist. of June 1907 
with respect to 14-annas, 3-pies.share of the 
Monza and stood in the name of one Prem 
Narain. Prem Narain ‘obtained a deoree on 
foot of his mortgage. on the 16th September 


1914, making the plaintiffs and defendants, 


as parties to the suit, and in exeoution of. that 
deeree Ram Antar Lal and Babu Lal Bam, 
whose-name has already been mentioned while 
stating the ease of the plaintiffs, purchased 
the.property on the 19th of January 1916, 


That sale was confirmed.on the 4th of Maroh. 


19:6, The defendants stated that.the plaint- 
iffs not having redeemed the prior mortgage- 
deoreó of Pram Narain, the right of redemp- 
tion was extinguished and so’ also.their pur- 
&hase of the 27th of November in satisfastion 
of their own mortgage and subsequent aon- 
firmation of the sale and. dakhaldehan? of 
Marah 1916 are of no avail to them. In 
view of the pleadings of the .parties, the 
following issues were framed for determina: 
tion in the suit :— 

"1. Have the plaintiffs any eause of 

aetionP" . 

"2. Have the plaintiffs any subsisting 
title to the Mouzah in suit P”. 

“3, What was the interest of Sheo. 
Nandan and Ram Raslihya Prasad Singh in 
tha Mouza in suit Р” 

"4, "Were the, plaintiffs ever in posses- 
sion of the Mouzah in suit Р” : 

"b. Did- defendant Мо, l represent 
defendant No. 2 and -other members of his 
family in snit No, 235 of 1909 " (the plaint- 
iff’ suit based upon their mortgages of 1907 
in whieh they obtained а deoree and. ulti- 
mately purchased the property on Ње. 2/th 
Noyember 1915)." 

"6, -Are the bonds in a favour of the plaint» 
iffa valid and for consideration?” 


"7 Ате ће plaintiffs. entitled to resover 


possession p^ 
*8, - To what relief, it any, are.the plaint- 
iffs entitled:?” . 
The learned Subordinate Judge held that 
the: bonds in favour. of the plaintiffs -were 
valid and for: sonsideration and thus dis- 


posed of Issue No. 6. in favour of: the. 
In fast the point.in that suit was . 


plaintiffs, 
not seriously pressed before him, nor has. 
jt/been pressed before us. .He also held 
that defendant No. 1, Ram. Bahori Lal, who 
was made party in the mortgage suit. of tho 
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plaintiffs, sufficiently represented the other 
defendants Nos, 2 to 5, Aesordingly, he 
desided Issue No. 5 also in favour of 
the plaintiffs. The finding in this issue 


and the legal effegt of it has been ques. 


tioned by the respondents in this appeal 
as a ground for the final order passed 
by the Subordinate Judge dismissing 
the plaintiffs’ suit. We shall, therefore, have 
fo consider this igsué in the present appeal, 
As to Issue No. 3, the Subordinate Judge 
held, and he was supported by tha khewat 
Exhibit В-1, that the mtlktat interest in the 
village of Sheo Nendan and Ram Rashhya 
was 9 annas, 4 pies and the motarrar? 6 annas, 
2 pies, This raduees the interest of the 
mortgagors in the village from 16 annas to 
15 annas, 6 pies.; Buj that does not affest 
their milkiat interest of 9 annas, 4 pies with 
whish only wa are conserned in the present 
litigation, The Subordinate Judge desided 
the remaining issues against the plaintiffs, 
He has held that the plaintiffa hava no valid 
and subsisting interest in the village by virtua 
of their  anotion.purehase of the 27th 
Novembar 1915 and that they did not 
obtain possession and were never in possession 
of the property in dispute by virtue af their 
purchase, Áecordingly,thelearned Subordinate 


-Judge dismissed the plaintiffs! suit. 


The principal sontention of the learned 
Vakil on behalf of the plaintiffs. appellants 
has been that the Court below was wrong in" 
holding that the plaintiffa’ purshase was in 
any way affected by the purehase of tha 
property in question by Ram Autar and Babu 
Lal in execution of the prior mortgage decrees 
of Prem Narain. (Exhibit R), The plaintiffs 
purohased the property as stated above on 
the 27th of November 1915, Their purchase 
was confirmed on the 25th of January 1916 
and dakhaldahant? on the 17th of March 1916, 
The dakhaldahani (Exhibits 7, 7-а aud: 8) 
mentions the aforesaid dates. It also men. 
tions. taking from the sale proslamation the 
prior. mortgage of Prem Narain and the 
deoree obtained thereon. , That deores, as al» 
ready observed, was obtained on the l6th of 


. September 1914 and the sale had taken 


plase on the 19th of January 1916 subsequent 
to the purchase of the plaintiffs, Therafore, 
before the sale in exeaution of the deeree of 
Prem Narain took place, the plaintiffs had 
already purchased property.in the execation 
of their-morigage deoroo, The sale of Prem 
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Narain was also eonfirmed subsequent to that 
of the plaintiffs. After the sovfirmation of 
the plaintiffs’ sale the property in dispute 
vested in the plaintiffs-purehasers Бу 
reason of sestion 65 read with Order XXI, 
rule 95 of the.Code of Civil Prosedure. 
Under those provisions the property vested 
in the plaintiffs on the 27th of November 
1915, The plaintiffs, no doubt, did not 
redeem the prior mortgage deorse of. Prem 
Narain in whish they were made parties, 
and consequently the sale of Prem Narain 
would prevail as against the plaintiffs, The 
purehaser in exesution of the deeree of 
Prem Narain was, therefore, entitled to 
delivery of possession of the property as 
againet the plaintifis, That was the position 
of the purehaser of the property iu exesution 
of the desee of Prem Narain as against the 
defendants as well. The position of tbe 


defendants was even worse than that of the. 


plaintiffe, inasmuch as their mortgage was 
of a subsequent date and they have only the 
right to redeem the plaintiffs’ mortgage. 
Their decree or purshassor the delivery of 
possession (2nd February 1915) would not in 
the least affeet the right of the plaintiffs in 
ihe. property in question, Thisis upon the 
assumption that all the defendants Nos. 1 
to 5 are bound by the plaintiffs’ decree. No 
doubt, defendant No. 1 was admittedly a 
party and unquestionably he is bound by tha 
plaintiffs’ deoree and the sale, The question 
for sonsideration is whether the defendants 
can set up a title of the purehaser of the 
property in the exeoution of Prem Narain’s 
deoree as a defence against the plaintiffs’ 
olaim arising under their purchase in 
exesution of their own mortgage-deoree, 
In other words, whether the defendants ean 
be permitted to defeat the plaintiffs’ slaim 
not upon tbe strength of their own title, but 
that of a prior mortgagee whose title was 
paramount to both the plaintiffa and the 
defendants, It has not been attempted, nor 
was it permissible, even to sontend that the 
defendants oan on the basis of their own 
title resist the plaintiffs’ olaim. It was 
pointed out that the claimant to the seizure 
of the goods must show a better title of 
some sort in himself than that of the 
exesulion oreditor and ssnnot give himself 
a title or defeat that of the sxesution 
sreditor by merely showing that some one 
pleo has a title superior to that: vide Rickards 
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v. Jenkins. (1) and Carne v. Bries (2). That 
question, so far asthe olaimant issonoerned, 
must be left to the exeoution-areditor and the 
third person to determine: Jennings v. Mather 
(3) and Usher v. Martin (4), The defend- 
ants in the present oase sould only be permit- 
ted to raise the title of a third person, or what 
is teohnisally oalled jus tertt!, when they were 
able to show ‘some right in themselyes as 
against the plaintiffs or in some third per- 
son through whom they derived sueh a 
right; but having no right or title in them- 
selves as against the plaintiffs, they oannot 
possibly be permitted to defeat the oslaim of 
the latter simply by showing a superior title 
in a third person who does not sonsern him. 
self with the present litigation, This appears 
to me to bathe true situation of the legal 
question raised in this issue, as is 
evident from the aforesaid authorities that I 
have consulted. This appears to be in ооп- 
sonanes also with the prinsiple, 1, therefore, 
hold that the defendants have no right in the 
present oase of pleading a title in the pur- 
ehaser in exeeution of the prior deoree of 
Prem Narain. We have not got the aale-. 
sortifisate obtained by the said purshaser in 
Prem Narain's deoree on resord in the 
present ease, nor do we know whether the 
purahaser has taken out delivery of posses- 
sion of the property. We were, however, 
told by the learned Vakil on behalf of the 
respondents that the said purehaser has 
obtained а sale-sertifieate and he wanted to 
show us the same. We do not, however, 
think that that faet in any way affects the 
deaision of the present point, The plaintiffs 
have, under the provisions of the Code of 
Civil Prosedure quoted above, а perfeet title 
to the property in dispute as against the 
defendanta and they were entitled to the 
deslaration of their title they seek in the 
present ease so far as the defendants are 
sonserned, and as already Observed, unless 
and until the purshaser in the prior mort. 
gage desree wants ќо. enforee his right 


LO (1887) 18 Q. B. D. 451; 50 L. J. Q, B. 203; 66 

тп. T, 591; 86 W. В. 3 

12) (1840) 7 M. uw. 188;8 Dowl. P, 0. 884; 10 L, 
J. Ex. 28; 4 Jur, .115; 161 Е. B, 731; 69 В, R. 684, 

(3) (1902) ІК. B. 1570 L.J К. В, 1097; 8510, 
T. 396; 50 W. R. 52; 8 Manson 329; 18 T. L. R. 6. 

(4) (1890) 24 Q. B, D, 272; 69 1, J, Q, В, 11; 01 
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against the plaintiffs, the plaintiffs must 
be deemed to be the rightful owners of the 
property, 

Now, as to whether tho defendanta Nos, 2 
to 5, who are the respondents before us, are 
bound by the plaintiffs’ desree. The answer 
to this dependa upon whether they would be 
eonsidered to be parties to the guit in whioh 
the plaintiffs obtained & decree, Defertdant 
No. 1, as the holder of the mortgage, 
dated the 15th April 1909, subsequent to 
that of the pleintiff'of 1907, was made a 
defendant in the suit (Suit No, 235 of 
1909). The mortgage is in the name of 
defendant No, 1 only, without showing as fo 
whether he took the mortgage in his 
personal capacity or пз representing the 
joint Mitakshara family of which the 
defendants. Nos. 2 to 5 in the present asse 
are the members. The plaintiffs, therefore, 
made defendant No, 1 only as party to the 
suit. It,.-however, appears that the 
mortgage ‘in question did really belong to 
the entire family and defendant No. 1 
acted simply in the representative варавібу 


on behalf of the family, though he did- 


not disolose his eapasity in the mortgage- 
bond. That this is so is evident fromthe 
auit brought by the defendants . themselves 
to enforse their own mortgage of the 15th 
April 1:09. In that suit it was slearly 
stated. that defendant No. 1 was the karta 
of the family andtook the mortgage-bond 
in that oapsoity, As a matter of faot, the 
claim of defendants Nos, 2 to 5 is based 
upon the fast that defendant No.1 asted 
as artu in the sail mortgage transaction 
of 1:09, Therefore, defendant No. 1 des- 
eribed in the bond acted in the represen: 
tative. sapacity and similarly when he was 
described in the mortgage suit of the 
plaintiffs he represented the entire family. 
It is sonseded by the learned Vakil on 
behalf of the respondents that а deares 
san be obtained againatethe karia of the 


family as binding upon all the members. 


thereof and that in exeeution of suoh a 
deeree tho entire family property would 
равв. іо the purshaser.at the. austion-aale. 


The learned Vaki), however, sought to make. 


a -distinotion’ between the desress obtained 
upon aontraets entered into by the karta 
and: the desrees obtained on foot of a 
mottgage-bond, whioh is · consummated by 
the delivery of possession of the property, 
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I do not appreciate this distination, I, 
therefore, agree with the Court below that 
the defendant No, 1- represented the entire 
family when he was made a party in the 
ease brought by. "the plaintiffa to enforse 
their mortgage. Therefore, sll the ‘defend. 
ants are bound by the plaintiffs’ ‘purshase’ 
and the delivery of possession. 

Now, as to whether the plaintiffs obtained 
possession of the property under the writ 
of the Court exesuted on the 17th of 
Maroh 1916, it is impossible to appresiate 
and understand the argument of the: learned 
Subordinate Judge in his judgment, whereby 
he ваше to the eonelusion that the plaint» 
iff were not in possession of the property 
and that the defendants were in possession 
at least in respeot ЪЁ the milkiat interest 
in dispute. In fast he has’ not ‘addressed 
himself to the legal aspest of the question 
created by the exeoution of the writ of 
delivery of possession. The fast that tha 
writ was duly exeeuted is поб seriously 
ehallenged by the respondents. In fast, 
it was given effest to in the Land Re. 
gistration Department, inasmueh, as the 
names of the plaintiffs were registered in 
respeat of the property in dispute on the 
strength of their puraliase and the writ of 
delivery of possession. Tho Land: Registra- 
tion Authorities, hówever, registered” the 


_ plaintiffs’ names only in respest of defend. 


ant No. 1 whose name stood in the sale- 


:«serlifioate as judgment-debtor, and refused 


to do so with regard to the names of 
defendants Nos. 2 to 5 whose names did 
not appear in the said eprtifieate. It is, 
admitted that the land in the village in 
question is held by tenants and the posses. 
sion delivered by the Court was nob an 
aetual and direst possession over the lands 
of the village, but only а  eonstruotive 
possession, namely, the right to reseiva 
rents from the astual oesupants of the 
land. · Зпоћ a possession is teohnioeally for 
conveniense' sake ealled symbolisal possession 
as distinguished from the possession by 
actual delivery of land. Tha diatinotion 
has been made and resognised in. the Code 
of Civil Prosedure, Ordér X XI, rules 35, 36, 
95 and 96, The possession іп thia oase 
was delivered under Order XX(, rule 95. 
Such а delivery is as effeatual against tha: 
judgment debtors ая the веба delivery 
of possession. This view haa’ basn upheld 
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by authorities: Joggotundhu Mitter v, Fur- 
nanund Gossamt (5) and Juggobundhu Mukerjee 
v. Ram Ohunder Bysack (6). Therefore, 
the possession delivered in this ease was 
binding against the defendants, who were 
judgment debtora inthe present suit, The 
plaintiffs would, therefore, be deomed to be in 
possession of the property on the i7th of 
Mareh 1916. The learned Subordinate 
Judge was thus wrong in treating them as 
baving never obtained possession or being 
out of possession. The plaintiff: suit was 
principally a suit for a declaration of their title 
to the properiy in question as against the 
defendants. This relief was sought with a 
view todoaway with the effect of the order 
of the Land Registration Authorities 
refusing the registration of their names as 
against defendants Жов. .2 to 5. No doubt they 
'atatedin relief No. 3 that in oase they are 
dispossessed by defendants Nos. 2 to 5 on aa 
.sountof the order of the Land Registration 
Authorities, then they may be put in posses- 
Bion of the same; bnt nothing аррвагв to 
have been done after tbe passing of the order 
_of the Land Registration Department in the 
way of disturbing the possession of the 
property. It has already been shown that 
on that date which happened soon after the 
delivery cf porsession, the plaintiffs were in 
possession of the property in question. 
Therefore, the plaintiffs were never dispossess- 
ed. The relief No, З was only a contingent one, 
depending upon the events ‘that might have 
happened after and in consequence of the 
order ofthe Land Registration Deparment, 
namely, their dispossession by the defendants. 
Tke real object of the suit was stated in 
paragraph 14 of the plaint, in whish the 
‘plaintiffs slearly stated that they were in 
possession of the proprietary interest of the 
shareon the basis of their purehase, but 
that on socount of the order of the Deputy 
Collestor in the Land Registration Department 
a diffioulty might arise in future in the way 
of their brinzing а suit for the realisation of 
rent by reason of section 6J of the Bengal 
Tenaney Aot and seotion 75 of the Land 
Registration Aet. 

We, therefore, cet aside the findings of the 
Court below on Issues Nos. 1, 2, 4 and 8 and 


(Б) 16 C, 580 (Е. B.; 8 Ind. Doo. (м, s.) 850. 
(6: 6 С. 684 CF, B.) 5 0. L. В. 518; 8 Shome L. 
R, 68; 2 Ind, Пес, (м. s.) 979. 
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hold that the plaintiffs are entitled to а deola* 
ration as set forth in relief No, 1 of the 
plaint, namely, that they had title to the 
property in dispute as against the defendants 
in tbe case, Theappeal ie, therefore, allowed 
with costa, 
Ross, J.I agree. 
Appeal allo ; ed. 
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OUDA JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision No. 102 or 1920, 
September 8, 1920, 

Present: —Mr, Lindsay, J. C. 
SOHAN LAU —D£EFESDANT— APPLICANT 
versus 
Babu MUNNA LAGL—~—Pratntips -OPPOSITE 


Party. 

Civil Procedure Code (Act Y of 1908), Sch. II, 
рата. 10 Award, filing of, notice of-~Party not ap. 
gearing before arbitruters or Court, whether entitled to 
notice, 


Under Schedule II, paragraph 10 of the Civil 
Procedure Code, a Court is bound to give notice 
to the parties of the filing ofan award, before it 
proceeds to pass a decree in terms thereof The mere 
fact that the defendant did not appear either 
before the arbitrators or the Court, is not a ground 
for dispensing with notice to him of the filing of the 
award, 

Application for revision of an order of the 
Munsif, Akbarpur, dated the 31st Maroh 1920, 

Mr. J. К. Banerit, for the Applieant. 

Mr. H, N, Das, for the Opposite Party. 

JUDGMENT,—This is an applisation for 


‘yevision of an order passed by the Munsif 


of Akbarpur. The applisation must be allowed 
in my opinion. 

There was a suit between the parties 
whieh was referred to arbitration, and after 
various delays the arbitrator filed his award 
ov the 3lst ofe Mareh 1920. Divestly the 
award was filed the Марі proseeded to 
pass a deoree in terms of the award, 


The‘ objeetion taken to the (^о irt’s order ia 


„that no notice of the filing of the award was 


given to the defendant, whois now tbe appli. 
sant I find from a referense to the proceed- 
ings that the defendant absented himeelf from 
the proseedings before the arbitrator, He 
was also absent from the (lourt, This, 
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however, does not affest the question. 
Under Schedule IJ, paragraph 10, of the 
Code of Civil Procedure where an award із 
fled, nctice of the filiag must be given to 
the parties. There is nothing on the resord 
to show that such пођіве was given to the 
applieant here; and so far as J oan assertain, 
no sush noties was actually given, The 
applisation is, therefore, allowed. The 
deeree of the Munsif is set aside and the 
ease із sent baek to him for disposal in 
accordance with law. He will issue notice 
to the parties and after notice bas been issued, 
he will deside whether the award should be 
made а rule of a Court or not, Costs here 
will abide the result, 
Application accepted, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Sucorp Отуз Arrear No. 212 or 1920. 

April 13, 1921. 
Present 1— Мт. Dhobley, A. J. C. 

MAHADEO an» OTHER8— DEFENDANTS 

— APPELLANTS 
versus 


JAINARAYAN~ Praimrr— RESPONDENT, 

Transfer of Property Асі (IV of 1882), в. 111 (g) 
—Lease—Rent, failure to pay—Forfeiture~ Provincial 
Insolvency Act (111 of 1£07), s. 16. (2) (a)—~Adjude- 
cation— Vesting of insolvent'8 property in Insolvency 
Court—Onerous property, when vests in Official 
Receiver— Election, right of—Evidence Act (I of 1872), 
8. l16—Estoppel by tenant, whether operates after 
determination of tenancy, 


Under section 111 (9) of the Transfer of Pro. 
perty Act, in order to have a forfeiture there should 
be an express condition to that effect. A lease 
cannot, therefore, come to anend in the absence 
of a condition to that effect e the lease-deed, 
merely because the lease money is nob paid by the 
lessee or on his insolvency by the Insolvency Court 
on his behalf „Гр. 85), col. 2.] 

Under section 16 (2) (a) of the Provigcial In. 
solvency Act, the whole of the insolyent’s property 
vests in the Insolvency Court, on an order of ad. 
judication being passed. As regards onerous property, 
Buch as leases, the Official Assignee has the right 
to elect whether he willaccept or repudiate the 
lease-hold property belonging to the insolvent and 
unless he aceepts it, such property is not con. 
gidered to vest in him.[p. 861, col. 2,] 
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The unaccepted property continues to vest in the 
insolvent, for there is nothing in the Insolvency Ac 
to incapacitate an insolvent from holding separate 
property, provided the persons dealing with him - 
are aware of his insolvency. [p. 851, col. 2.] 

Section 116, Evidence Act, only operates as an 
estoppel during the cbħtinuance of a tenancy and 
not after it has come to an end, A tenant is liable 
to pay rent to the person who has the real title. [p. 
852, col. 1.] 

Appeal against a deoree of the Distriet 
Judge, Wardha, dated the 23rd Februar 
1920, in Civil Appeal No. 4of 1920, . 

Mr, Atmaram Bhagwant, for the Appellants 

Mr. W. G. Josht, for the Respondent. 

JUDGMENT. —There ia not mush dispute 
or doubt about the fasta of the oase. The 
plaintiff gave a lease ‘of the field in suit to 
one Parashuram for a period of 10 years, 
1913 ќо 1922, and put him in possession 
thereof, During the sontinuanco of the lease, 
Parashuram was declared an insolvent, This 
was іп January 1917. Neither the Insolvenay 
Court nor the Reseiver took possession of the 
fields or accepted the lease hold property, 
Parashuram sontinued in possession and he 
let ont the fields to the present defendants 
for the year 1918-19 on Rs, 500 as rent, 
The defendants werein possession on the 
strength of thatleaze. As the plaintiff found 
that Parashoram had besome insolvent and 
that there were no chanees of his resovering 
the lease money from him, he sent for the 
defendants and asked them to execute a kabu. 
liyat in bis favour in respeot of the same 
fislde. This the defendants did and under 
the kabuliyat, they purported to take from 
the plaintiff the. fields on one year's leasg 
for 1918.19 and agreed to pay him Rs. 50) ag 
rent thereof, 

The plaintiffrs suit, giving rise to this 
second appeal, waa for (he reoovery of that rent 
from the defendants on the strengthof the 
kabuléyat, The defence was that’ the 
Qefendants beld the fields as Parashuram’s 
tenanta and that the rent thereof was paid 
by them to him. They denied the‘, as the 
plaintiff had already let out the Gelds to 
Parashuram, he had any right left in him to 
let them out again to the defendants. On this 
ground they contended that the plaintiff 
could not reaover any rentfrom them, To this 
the plaintiff's reply waa that as on Parashuram 
beirg declared as insolvent, the Insolvenoy 
Court ог the Reaeiver elected not to accept 
the lease hold rights, the lease in favour of 
Parashuram eame to an end and that the 
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plaintiff thus besame entitled to assume 
possession and to let out the fields to anyboby 
he liked, 16 was also sontended that seation 
116, Hvidense Aot, prevented the defendants 
from denying the plaintif’s right to let ont 
the fields to themand that if any payment 
was made by them to Parashuram, it sould 
not exempt them from their liability to 
pay rent to the plaintiff. 

The learned District Judge held that 
the defendants were not, under sestion 116, 
estopped from denying the plaintiff's title, 
He, however. was of opinion that ав 
Parashuram bseame insolvent, he sould not 
eontinue as plaintiff's lessee and that the 
lease in his favour o&me to an end and that 
tha defendants were, therefore, liable to pay 
rent to the plaintiff. This is what the learned 
Distrist Judge has observed in connestion 
with the point: "The first question is whether 
the lease by the plaintiff to Parashuram 
still subsists or was in some way canoalled 
by the insolveney proseedinga, It was within 
the option of the Reseiver (2,., the Insolvency 
Court) to take up the position of Parashuram 
ae lessee or not. There was а personal 
contrast between the plaintiff and Parashuram 
and if Parashuram did not perform his part 
of the bargain, that is by paying the lease 
mousy, the plaintif could consider the 
eontrast as broken and at au end. Не would 
take what astion he deemed proper for 
damages for the breach, bnt suoh action 
against the insolvent would be futile, The 
insolvent had no property rights in the land, 
bat only the right to onltivate it for a number 
of years. The Insolveney Court might or might 
not ageept the position of lessee. If it did not, 
then Parashuram wonld have no means ot 
paying lease money; for all his money vests 
in the Court and the вопігао of lease 
nessssarily comes to an end. Parashuram in 
faot goes out of the affair as soon as he is 
deslared  insolvent...all that has happened 
із that the Insolyenoy Court has taken his 
place in the management of his affairs and 
that Gourt has broken the aontrast of lease, 
The plaintiff ie, therefore, entitled to eonsider 
the lease as stan end and to let the land to 
others,” 

It was not quite sorrest to say that the 
lease oame to an end or that the plaintiff 
was entitled to consider it at an énd, 
merely basause Parashuram or the lInsolvenoy 
Court failed to pay the lease monsy. In the 
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first plass, there is nothing to show that 
Parashuram was in arrears or had made a 
default in payment of the lease money to the 
plaintiff, Sesondly, even if he did, the 
lease did not  eontain any provision or 
condition that the non-payment of rant 
entailed a forfeiture or put an end to the 
lease, Under section 111 (g) of the Transfer 
of Property Ast, in order to have a forfeiture, 
there should be an expresa eondition to that 
effest. Thera was none in the present aase. 
Thus the lease did mot some to an end 
merely becanse the lease money was not paid 
by Parashuram or by the Insolvency Court 
on his behalf. 

Under  sestion 16 (2) (a) of the 
Provinsial insolvency Act, the whole of tha 
insolvent’s property vests in the lnsolvensy 
Ooart, on an order of adjudisation baing 
passed. As regards onerous property, sush 
as leases, the Offisial Assignee has the right 
to eləat whether he will assapt or repudiates 
the leasehold property belonging to the 
insolvent, and uoless he assapta it, suih 
property is not sonsidered to vest in him. 
The Insolvensy Court or the Ressiver is not 
bound to assapt а damnosa heredttas and it ia 
Optional with them to aasept or repudiate 
property whishis injurious tothe estate. fa 
the presant ease nothing was done by them 
to signify their assaptanas of the lease in 
question, So that lease did not vest in the 
Insolvency Court. 

It was, therefore, oontended that ths 
lease, as а matter of aourse, cametoanend, as 
the insolvent sould not independently and 
separately hold any property, I have not been 
shown any authority for this broad proposition, 
There was nothing in the insolvenoy law to 
prevent either Parashuramor the plaintiff from 
continuing the lease, notwithstanding Para- 
shuram’s insolvency. He was not ineapable of 
holding any property or to enter into any oon- 
trast involving peouniary liabilities, provided, 
of course, the persons dealing with him were 
aware of his beibg adjudisated an insolvent, 
If the proposition esntended for the respondent 
and aesepted by the lower Appellate Court 
were correob, the osoupanoey or ordinary 
rights held by a tenant in the molguzart 
village would be sutomatioally extinguished, 
on his being adjudieated an insolvent, if 
the Insolvency Court did not elest to take 
the tenancy up, І do not think the view 
of the lower Appellate Court is sorrest, 
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Moreover, in the present oase Parashuram was 
in possession on the strength of the lease for 
.the year 1917 18, though he waa deelarad 
av insolvent in Jannary 1917, This would 
show that the plaintiff himself did uot in. 
tend to treat the lease as having come to an 
end on the order of adjudieation being passed. 
I have, therefore, to differ from the lower 
Appellate Court and to hold that notwith- 
standing Parashuram’s insolveney, the Tease 
in his favour subsisted and that the plaintiff 
had no right to let out the fields to the 
defendants, 

Tt was tbe plaintiff's case that the 
defendants, having exeouted a kabuliyat in 
his favour, were, under the provisions of 
sestion 116, Evidense Ast, estopped from 
denying hia title, The seation only operates 
as an estoppel during the sontinnanss of the 
tenanoy, whish has long expired, A tenant is 
liable to pay rent to the person, who has the 
real title. In the present case the defendants 
were already put in possession by Parashuram 
as his lessees. It was notthe plaintiff who had 
pub them in possession, when he took a 
sabulzyat from them, So eestion 116, Evi- 
dence Aot, would not prevent the defendants 
from raising the plea they did. 

The defendants have paid the rent to 
Parashuram, who had a right to let out the 
fields to them. It would be unjust to make 
them pay twioe over, The plaintiff is not 
entitlad to resover anything by way of rent 
from the defendants, as on the date he took 
a kabuliya from them he had no right to Ist 
out the fielda. 

The result із that the defendants' appsal 
is allowed and the deeree of the lower 
Appellate Court is set aside, the first Qourt!s 
deoree dismissing the plaintiff's olaim being 
restored. The plaintiff shall pay the eosts of 
both the parties in all the three Courta. 


Appeal allowed, 
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MADRAS HIGH COURT, 
Szconn Civi Arrear No 1432 or 1920, 
- February 2, 1921. 
Present :—Mr. Justios Spenser and 
Mr. Justice Ramesam. 
SUBRAYA BHANDARY AND OTHE4S 
— APPELLANTS 
versus 
JANARDBANA BHANDARY 


AND OTHERS— RESPONDEATS, 

Hindu Law—Pdrtition— Accounts, taking of— 
Liability of family to individual members—Time- 
barred claims by co-parceners against joint famiuy— 
Equitable set-off. 


A. time-barred claim by an individual co-parcener 
against the joint family cannot be allowed as 
equitable set-off, when taking accounts at partition, 
[p. 888, ool 1.]^ 

Vellayappa Moothan v. Krishna Moothan, 44 Ind. 
Cas. 4 8 34 MeL, T. 82 af p. 3R, referred to. 

The liability of a joint family to individual 
members is поё assets or property to be. brought 
into the hotehpot at division. Гр. 853, col, 1.1 


Savond appeal against а deoree of the 
Distria& Court, South Kanara, in Appeal 
Suit No. 515 of 1919, preferred against a 
desrae of the Court of the Distriet Munsif, 
Mangalore, ‘in Original Suit No, 292 of 
1918, 

Mr. C. V. ` Anantha Krishna Iyer, for the 
Appellants, - 

Me. ‘tiarana Row, for the Respondants, 

JUDGMENT.—In thisoase the defendanta’ 
graudfathez took an assignment of a mort- 
gage from a creditor of the family t» whioh 
the plaintiffs’ and defendants’ ansestors 
belonged. He simultaneously took a sale. 
deed of the ona third interest of one of his 
two brothers in the family house for Bs. 188, 
of whish Rs, 123.8.0 represented that 
brother’s share of the debt, and thus besame 
the fall owner of that brothev's share as wall 
as hisown share, over whioh the mortgage 
besame extinguished by merger. 


He did not take any prosesdings to recover 
the amount seeured by the mortgage or a 
proportionate part thereof from the plain-- 
tifa’ grandfather's sbara aud his right to do 
по was at the date of thia unit barred by 
limitation, 


ina suit by plaintifs fur partition the 
defendants olaim to set cff the amount by 
whieh the plaintiffs’ estate has been banetited 
through the defendants’ grandfather's omis- 
sion to bring it to sale in pursuanse of his 
rights as assigooo mortgagee, 
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The lower Courts hive salled upon the 
plaintiffs to pay Rs. 193.8.0 аз an equitable 
set off before being put in possession of their 
share of the family property. 

We do not think the defendants ara entitled 
to this set-off. At the date of partition there 
was no outstanding equity in the defendant:' 
favour, ‘They allowed their separate elaim 
against the family property фо become time: 
barred, with the result that et the date of 
suit there was no outstanding debt whish 
they were legally entitled to resover. 

This ease resembles that of Vellayappa 
Moothan v Krishna Moothan (1), in which it 
was beld that adebt of a joint family toa part. 
nership in which some of the members of the 
joint family were partnera sould not be 
treated as an item of asaount in the paréition 
snif, when the debt had basome barred, 
Several. oases have Ъзәп sited in whish 
equitable set offa have been allowed when 
taking aesounts at the time of partition, even 
though those alaims were barred by limita- 
tion, buf they are all eases in whish the 
slaima arose oat of the same transastion or 
were во closely sonnected together that in 
taking aesounts it .besame nesessary бо set 
off some debit items against other aredit 
items. In this oase there is no sush eonnes- 
tion between the separate title .of tha defend- 
ants’ aneestor under the mortgage and the 
present right of the members of the family 
to have an equal division of the family pro- 
perty. The liability of а joint family to 
individual members ia not assets or property 
to be brought into the hotehpot at division, 
see the observations of Sadasivi Aiyar, J, in 
Vellaysppa Moothan v. Krishna Moothan (1). 

The appeal must be allowed and tha dires- 
tion that plaintiffs should pay Rs. 123 8 0 
will be strusk out of the desrea, Plaintiffs 
will get one third of their eosts through- 
out, 

The memorandum of objestions is dismiss- 
ed without sosts, 

M. Q, P, 

` Appeal dismissed, 


(1) 44 Ind. Cas. 428; 34 M. L, J. 83 at p. 38. 
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ТОПОН JUDICIAL COMMISSIONER'S 
COURT. 
Firse Civic Arrear No, 22 or 1920, 
January 24, 1921. 
Present Pandit Kanhaiya Lal, A. J. О, and 
Mr, Lyle, A. J, C. 
GANGA PRASAD — Paatstirs — 
APPELLANT 
versus 
BHAWANI ВНІКН AND AKOT AER — 
DsvgNDANTS—JURSPONDE NTS, 
Court-j0e—Dispute as to Cagurt-fee payable —Pro. 
cedure. 


Where there is & dispute as to the amount of 
Court-fee payable iu a suit, the Court ought to frame 
an issue on the point and decide it either in the 
beginning, or proceed with the trial of the suit and 
decide it along with the other issues. 


Appeal from a deares of the Subordinate 
Judae, Sultanpar, dated the 17th January 
1920, 

Messrs. Niamat Ullah and Ghulam Husain, 
for the Appellant. 

Pandit Harkaran Nath Misra holding brief 
of the Hon'ble Pandit Gokaran Nath Misra, 
and Mr, В. D, Sinha, for the Respondents, 


JUDGMENT.— This is an appeal from an 
order, rejestinz a plaint for nou payment 
of the defsient Court-fee, whish the plaintiff 
was ordered by the Oourt below to pay pre- 
liminary to the trial of the suit, The suit is for 
the pactition of certain property, movsable and 
immovesble, allezai by the plaintiff to be 
in the joint possession of himself and tha 
defendants, The Court below framed no 
issue and resorded no evidenes and aonstru. 
ing the elaim as an attempt made to evade 
the payment of Court.fee by an allegation 
of joint possession, required the plaintiff to 
pay the Court-fee on the olaim, aa if it had 
heen one for separate possession by partition 
of a half share of the disputed property. 

An examination of the plaint, however, 
shows that the plaifitiff elaims to be in joint 
possession of the disputed property along 
with the defendants. He asserts that sinse 
the death df his father, he has been living 
asa member of the joint family with the 
defendante. Before the plaintiff san be 
required to pay avy Court-fee in excess of 
Rs. 10 required for a suit for the partition 
of joint family property, the Court below 
ought to heave either framed an issue to 
determine whether the plaintiff bad been 
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in joint possession, as alleged by him, on 
the date of the suit, or proceeded with tho 
irial of the suit and demanded the requisite 
Court: feo, if it was found that be had been 
exsluded from the joint family property 
or had not been in joint possession and 
enjoyment of the property on the date of the 
anit. The learned Subordinate Judge 
observes that the suit was clearly ons to 
establish the title of the plaintiff to а 
shara in the property in dispute and to 
recover possession thereof, But the allega- 
tions made in the plaint do not justify any 
such eonstruotion, 

We allow tbe appeal accordingly and 
setting aside the order of rejestion, remand 
the ease to the Court below with & direstion 
to re-admit it under its original number and 
to proseed with its trial in secordanee with 
the direstions above given. Тһе sosta bere 
and hitherto will abide tbe event. 


Appeal allowed, 


MADRAS HIGH COURT. 
Сту, Revision Perit.on No. 489 or 1920, 
А February 2, 1921. 
Present:—Mr, Justice Spencer and 
s Mr. Justice Ramesam. 
KONDAPALLI TATIREDDI— 
Purcoasex—Coonrer PETITIONER 
No, 2— PETITIONER 
versus 
BIDUVANI RAMACHANDRA 
RAO UPPALURU AND ANGTHER— 
PELTIONER AND Coonter Pevitionrr No, 1— 
RESPONDENT. 

Qivwib Procedure Code (Act У of 1908), в. 116, 
О. XXI, ғ. 72—Heecution of decree—Sale~ Purchase 
by decree-holder without permission--Sule set aside 
—Insolvency of party pending® execution— Appeal — 
Party, if dissentitled to appeal. 


When a sale is set aside under Order XXI, 
rule 72 of the Oivil Procedure Code, 1908, on 
account of the decree-holder's failure to obtain 
permission to bid, ibis nob necessary to find also 
that the judgment-debtor sustained substantial loss 
by the sale. 

Tf during the pendency of а litigation one of the 
perties is adjudicated insolvent, that person is not 
disqualified by reason of his insolvency from ap. 


pealing. 


Petition, under section 115 of Aet V of 1908, 
praying the High Court to revise an order 
of the Distriet Ocurt, Kistna ot Masuli- 
patam, dated the 8th Desember 191%, in 
Misesellaneous Appeal No. 2 of 1919 prefer. 
red against an order of the Court of the 
District Munsif, Gudivada, dated the 16th 
July 1918, in Civil Miscellaneous Petition 
No, 1151 of 1918, in Original Suit No. 486 of 
1917, ° 

Merars. №. Rama Rowand M, Ramachandra 
Row, for the Petitioner. 

Меввге, P. Narayanamurthi, P, Somasunda- 
ram and P. Satyanarayano, for the Reapond 
ents 

. JUDGMENT. 

SrkNoER, J.— This revision petition is son- 
nected with Appeal against Appellate Order 
No, 35 of 920, which has been dismissed for 
want of a provision for а sesond appeal in 
савез where a sale is set aside under rule 
72 or 92 of Order XXI of the Vode of Civil 
Prosedure, 

In order to bring the matter within the 
ssope of our revisional powers two arguments 
have been put forward :— 

First, it in argued thatthe Distriet Judge 
has not found that the appellant before him 
had sustained substantial injury. 

I think, that although there are no express 
words in the Distriet Judge's judgment to 
show that suoh was his finding, it follows 
ав a necessary implication from the fact 
whish he found that the property was sold 
for about half of its real value. Again the 
District Judge has found that the purehase 
waa benamd for the dserea-holder. When 
в sale is set aside under rule 72 on acsount 
of tbe deeree-holder’s failure to obtain ` 
permission to bid, i& is not nesessary to find 
aleo that the judgment-dektor sustained 
substantial loss by the sale. 

Neat, it is argned that, if during the pen- 
Gerey of a litigatior, one of the prineipal 
pertiea is adjudisated insolvent, that pereon 
is disqualified by reason of his insolvency from 
appealing, 

We have not been shown any authority 
for this proposition, Under seotion 26 of 
the Provinoial lnsolveney Aot it is the pro- 
perty of tbeinsolvent whioh besomes vested 
in a Receiver, There are no words which 
may be read as making insolveney equivalent 
to the civil death of the irdividual and 
faking away his eommon law rights of 
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nation. For protesting the rights of eredi. 
tors in an insolvent's property, the Heseiver 
may appropriately be joined as party, .but 
it does not follow from this that the insolvent 
has no loeus standi in*eivil proseedings of 
this kind, 

The petition is dismissed. Hach party to 
bear his own costs, 

БКамивам, J.-I agree, 

I think the respondent*before ur, against 
whom the District Munsif'a order was passed, 
was the proper person to file the appeal ia the 
lower Appellate Court and was sompetent 
to рговевпіе it though be bad besome an 
insolvent. The.prinsiple that а person who 
ів a party toa suit or other prosesding in 
his own right does not become disentitled 
to sontinue to represent the interest merely 
beeause, in the sourse of the prosseding, 
his right has devolved оп another 
by aet of parties or by operation. of law, 
is recognised in Order XXII of the Code 
of Civil Prosedure, rule 10 of whieh is 
only an enabling provision. When the 
latter has not been brought on the resorda 
for want of an applieation to that effest, the 
former eontinues to represent the latter during 
the rest of the proseeding, ineluding all 
ite stages in appeal, The only exeeption to 
this is mentioned in Order XXII, rule 8, 
whieh applies to an insolvent plaintiff and 
is eonfined to suits (see rule 12) when the 
events mentioned therein happen. The ease 
in Manohar Lal v. Diwan Singh (1) may be 
possibly rigbt on the fasta. But if the 
fasts are such as to make the desision 
inconsistent with the above view, I reapeotfully 
dissent from it. Tbe ease in Roghunath Dus 
v. Sundar Das Khetri (2) relied on by Mr. 
Narayanamurthy is a decision on Order ХХІ, 
rule 22, and is not inconsistent with my 
eonslusion, whish is indeed complementary 
to the rule of lis pendens enaated in section 52 
of the Transfer of Property Aot. d 

lagree with my learned brother on the other 
points also and soneur in the order proposed 
by him. 

М. 0. Р. 

` Petition dismissed. 

(1) 18 Ind. Oas, 922. 

(2) 24 Ind. Oas, 804; 42 О. 72; 18 О. W. N. 1058; 
LL. W, 567; 27 M. L. d. 150; 16 M. L. Т. 853; (1914) 


M. W. N. 747; 16 Bom. І, В, 814; 20 0. L. J. 656; 13 
A. L. J. 154, 411. А, 251 (P. 0.). 
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LAHORE HIGH COURT. 
MisoknLANZOUS SECOND APPEAL 
No. 1272 or 1921. 

April 23, 1920. 

Present :—Mr, Justies Abdul Raoof 
and Mr. Justice Martineau, 
IMAM DIN AND отнювв — JUDOsENT- 
Dustors—APPELLANTS 
tersua 
RAM RATTAN snp ANOTHER—I EOREER- 


Horne:s— RESPONDENTS, 
Custom—Ancestral property acquired by gift from 
collateral, whether remains angestral, 


Property which is ancestral does not cease to bo 
so merely because the present owner acquired it not 
by descent but by gift from a collateral, where the 
reason of the gift was the donee’s connection with 
the common ancestor of himself and the donor, 


Miscellaneous seeond appeal from an 
order of the Distrist Judge, Hoshiarpur, 
dated the 15th January 1920, varying that 
of the Munsif, First Clase, Hoshiarpur, dated 
the 25th November 1919, 

Lalas Fakir Ohand and Amar Nath Ohona, 
for the Respondents, 


JUDGMENT,.—Some land has been attash- 
ed in exeaütion of a deares passed against 
Sultan Bakhsh deseased, His sons objeet 
that the land is ansestral and, therefore, nof 
liable to attachment, 16 is not denied that 
the land was originally anse:stral, but ав in 
1897 it was transferred to Sultan Bakhsh 
by a-gift by his brother Bashir Khan, the 
lower Courts, following Sr? Ram v. Rumi 
Das (1), have held that on aecount of the 
gift the land ceased to be anoestral and is 
therefore, liable to attachment, The Distriet 
Judge dismissed the judgment-debtors’ 
appeal, but on the deeree-holder’s агови- 
objestions he has remanded the ease for а 
decision whether eertain other land, given 
to Sultan Bakbeh by. another brother Dulla 
Khan in 1875, is liable to attachment. The 
judgment debtors haye. appealed to this 
Court. е 

In Sri Ram v. Ramji Das (1) it was held 
that land eeases to be anéestral if it somes 
into the hands of an owner otherwise than by 
dessent or by reason merely of bis sounee. 
tion with the eommon ansestor. There had 
been no gift in that ence, but come land had 


(1) 2 Ind. Cas. 949; 59 Р, Б. 1909; 86 P. L, R, 1909, 
94 P, W. R. 1809, 
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been sold and а eollateral of the vendors had 
aequired it by right of pre-emption, and it 
was found that he had aaquired it, not 
beenuse be was a member of the family to 
which the vendors belonged, but besause he 
had paid money for it and bought it just in 
the same way in whieh а total stranger 
might have bought it. The present ease is 
distinguishable, and 16 appears elear to ug 
that Bashir Khan made a gift of the land to 
Sultan Bakhsh for no other reason than that 
Sultan Bakhsh was his brother, We hold, 
therefore, that the land did not esasa to be 
ancestral by reason of the gift, 

We acsordingly воверь the appeal, set 
aside the orders of the lower Courta with 
regard to the land which Sulan Bakhsh 
obtained by gift from Bashir Khan, and 
direst that that land bo released from attach- 
ment. We do not interfere, however with 
the order of the Distrist Judge ramanding 
the ease for a degiaion whether the laud 
given by Dalla Khan is liable tò attashment, 
as that’ order has not been attaeked. Tha 
respondents will pay the appellants’ costs in 
this Court and the lower Appellate Oourt. 


Appeal accepted, 


MADRAS HIGH COURT. 
APPEAL against ÁPPELLATE Osper No, 91 
or 1919, 

November 3, 1920. 

Present : —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Contte Trotter, 
KONDU NAGAYYAN- OHETTIAR— 
APPELLANT 
"tersus 
ÉMBILL SRINIVASA ATYANGAR 
AND OTAERS— RESPONDENTE, 

Civil Procedure Code (Act F of .908), в. 11—Res 
judicata — Mortgage- decree— Execution — Death «оў one 
defendant-— Legal representative, failure to implead— 
Application for final decree refused -- Subsequent appli. 
cation jor sale, whether barred, 


In connection with a mortgage-decree a petition 
was made to the Court to recognize the petitioner ав 
assignee decree-holder, and, inter alia, to pass а final 
Georee. The Court dismissed the petition ou the 


ground that as exeoution by sale of the mortgaged 
property could not, issue owing to the legal repre. 
sentatives of a deceased defendant not having been 
brought on the record within six months of his death, 
there was no use in granting a final decree. There- 
after the present execation application was preferred 
asking for sale of the mortgaged properties: 

Held, that the application was barred, as the 
findings arrived at on the previous application 
Lia na res judicata between the parties (p. 857, 
col. 1, 

Appeal against a, desree of the Court of 
the Subordinate Judge, Kambekonam, in 
Appeal Suit No, 153 of 19'8, preferred 
against в desree of the Court of tho District 
Mansif, Kambakonam, in Execution Petition 
No. 467 of 1917, in Original Suit No. 119 of 


1912. 


Ме, 5, T, S3riuisasagopilaohariar, for the 
Appellant. . 

Massrs. T, Narasimha Atyangar and V. К, 
Srinivas: Aiyangar, for the Respondenta, 


JUDGMENT,—Several d ficult aud in. 
triaate queationa nf law have be»n argued in 
this appea!, in whish the decres-holder is the 
appellant before us, The exesution applica- 
tion prayed for the sal» of the properties, 
whiab are dirested to be sold under a decree 
whieh the one side alleged to be a preliminary 
deeree and the other a final deeree for sale, 
That desree was passed on the 12th August 
1918, The present petition was filed in 
1917, In the interval there was an applisation 
filed on the 11th November 1915. It was 
filed aesording to its terms under the pro. 
visions of several Orders and sestions of the 
Code of Civil Prosedure. The provisions - 
mentioned are Order I, rule 10, Order XXI, 
rule 16, and seetions 50 and 151, Civil Pro. 
cedure Code. The petition prayed for four 
reliefs, namely, to recognize the petition. 
ers ав assignee-dearee-holders under Order . 
XXI, rule 16, to resord the Ist, 3rd, 4th . 
and 5th respondents as the legal representa. : 
tives of the 2nd respondent under section 50, 
Civil Procedure Code, to resord the lith 
respondent as the legal representative of the 
7th respendent under the same sestion, and 
lastly to pass а final deores in the ease. This 
last prayer must have been made under 
Order XXXIV, but neither the Order nor 
any rule under it has been quoted in the 
petition, The District Mansif dismissed thia 
applisation of 1915 on the ground thst, ag 
exeeution eould not issue for the sale of the 
mortgaged properties owing to the 2nd 
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defendant’s legal representative not having 
been brought on resord within six months 
of his death, there was no use in granting а 
В за] dZeree and henee he dismissed the 
whole petition. Taking this petition either 
. ав presented in the enit itself. (ns it praya for 
the passing of a final dzsroe) or in exesution 
(аз it prays for the passing of аэг1аїп orders 
eonneeted with exesution) or in both modes, the 
findings arrived at on this petition are clearly 
res judtoita between the parties ina subsequent 
petition in exesution, Now there is found a 
olear finding in the order on the petition of 
1915 (passed on the lst May 1916; that the 
persons who are owners of this deoreo had 
no longer any right to bring the mortgagad 
properties to sale. That finding being res 
judicata, this exeesution*petition, whose only 
prayer is to bring the properties to sale, 
was rightly dismissed by the lower Appel. 
late Court, Wo, therefore, on thia sole 
ground, dismiss this sppeal, bnt in the 
eireumstanses, without eosts. 
The memorandum of objestions 
dismissed without sosts, 
М, 0, Р. 


is also 


Appeal dismissed, 


CALOUTTA HIGH COURT. 
Oivin Rove No. 203 or 1921, 
З June 14,1921. 
Present :—Justise Sir N. R, Ohatterjes, KT., 
and Justiee Sir Edward Panton. 
SURENDRA MOHAN SINHA—Decsen. | 
HOLDER —PETITIONER 
versus 
KARTIOK OHANDRA SEN лир отаввз 
-OPPOSITA Pasties, 
Civil Procedure Code (dct V of 1908), з. 72, 
О. ХХІ, r, 72-—Sel-off -Rateable distribution, applica. 


tion for, after realisation of assets by Hxecuting Court, 
whether maintainable, 


In execution of a decree in the Court of the 
Subordinate Judge a property of the judgement» 
debtor was sold on 2 nd November 1920 and was 
purohased by the deoree-holder .opposite party), 
who thereupon applied that the purchase-money 
and the amount due under the decree might be 
set off against one another under the provisions 
of Order XXI, rule 72, Oivil Progedure Code. The 


Court ordered that the matter would be taken up 
on the fth December. On the "08 November 
the petitioner (another decree-holder: informed the 
Subordinate Judge that he had applied for exe- 
oution of his decree against the judgment.debtor 
before the District !udge and had also prayed for 
rateable distribution and asked the Court not to 
grant the opposite party's prayer for a set-off. A 
notice was then served on the opposite party to 
show cause why he should not deposit the money in 
cash. *On the (8th December the Subordinate Judgo 
considered the question of set-off and was of 
opinion that it was not necessary for the opposite 
party to deposit the mqney in cash and tho 
matter was accordingly adjourped till the «th of 
January 1921 for confirmation of the sale, In tho 
meantime the execution case pending before tho 
District Judge was transferred, upon the applica- 
tion of the petitioner, to the Subordinate Judge, 
and cn the 4th of January the petitioner made an 
application before the Subordinate Judge for rate- 
able distribution : 

Held, that the assets must be taken to have been 
realised by the Subordinate Judge before the 4th 
of January, when for the first time the petitioner 
made his application to that Court for rateable dis- 
tribution, and that, consequently, section 73 of the 
Civil Procedure Code did not apply and the peti. 
tioner was not entitled to rateable distribution, 


. Їр. 869, col. 1.] 


Civil Rule againat an order of the Court 
of the Sub-Judge, Nadia, in Miseellaneous 
Suit No. 75 of 1920. 

FACTS appear from the judgment. 

Dr. Dwarkanath Mutter (with him Mr, 
fatindranath Mukerji), for the Petitioner.— 
The deerse-holder is the petitioner. The 
Rule is dirested against an order disallowing 
my applisation for rateable distribution 
under sestion 73 of the Code of Civil 
Prosedure. The faots shortly are there. 
The opposite party in exeeution of a deeree 
against me purehased one of my properties 
for Rs. 5,600 at the sale held on 22nd 
November 1¥20. He then applied under 
Order XXi, rule 72 of the Code, fcr the 
tetting of the two desrees against one another, 
The matter was postponed till 9th Desember 
1920. On 30th November 1920 I applied 
for exesution of my deeree and prayed 
for rateable distribution and asked the 
Court not to allow a set-off. On 18th 
December ‘920 his petition for set off was 
considered and it was Feld that tho decree. 
holder: need not deposit money in cash and 
4ih January 1921 was fixed for confirmation 
of the eale, There was another third party 
&uotion.purahaser of one of my properties 
at the execution sale. He deposited the 
balanse of the purshase-money in Court, . 
My point is that the Court ought to have 
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allowed my applieation for rateable distribu- 
tion under sestion 73 of the Civil Prosedure 
Code, Farther, there is no order allowing a 
set-off of the two deoress, The right to set-off 
is sabjest $o- the provisions of sestion 73 
of the Code. Under the oireumstaness my 
appliaation ought to have been allowed, 

Mr. Dworkanath Ohakraburty’ (with him 
Messrs. Brojolal Ohakraburty and SantimoyMa- 
jumdar), for the Opposite Party.—I submit 
there is nothing in law to preventa set-off. 
Icbtained permission *£o bid at the sale held 
in exeoution of my @esree. Under Order X XI, 
rule 72, І am entitled to set-off. The ap- 
plieation for rateable distribation was made 
after 4th January 1991.  Sestion 73, thera 
fore, does not apply, I was not ordered to 
deposit the money in Court,- The Oourt 
below is right in rojesting the application for 
set off. 

Dr. Mitier replied in brief. 


JUDGMENT.—The petitioner before us. 


applied for rateable distribution under 
gestion 73, Civil Prosedure Code. That was 
disallowed ‘and thereupon the petitioner 


obtained this Rule. 

It арревув that the opposite-party obtained 
a decree against the judgment-debtor and 
jn .exeontion of that decree in the Conrt 
of the Subordinate Judge of Nadia, ввгёаіп 
properties were sold. One of the properties 
was purchased by the deoree-holder for 
Rs, 3,600 and a third party purehased 
another property. The sale took plase on 


the 22nd November 1920, Tho dearee * 


holder applied for and obtained permission 
to bid at the sale, He then spplied that 
the purebase-money and the amount due 
under the deeree might be set off against 
one another under the provisions of Order 
XXI, rule 72, The Oourt ordered that the 
matter would be taken up on the 9th 
Desember, On the 30th November the 
petitioner informed the Court of the 
Subordinate Judge of Ngdia that he had 
applied for execution of the deeree (obtained 
by him againat the judgment-debtor) before 
the Distriat Judge of Nadia, and had also 
prayed for rateable distribution, He asked 
the Court not to grant the prayer for a cet- 
off made by the deeree-holder but fo direot 
the latter to deposit the money in eash, He 
further represented that the Distrist Judge 
had direeted the Subordinate Judge fo send 
the money to the Oourt of the former for 


rateable distribution, This, however, was not 
` the fast. À . 

A notice was served upon the desree-holder 
to show sause why he should not deposi* the 
money in eash, The third party aaction- 
purehaser deposited the balance of . the 
purenase- money in rerpest cf the property 
purshased by him in Court, On the 18th 
Desambar 1920, the Sabordinate Judge 
aonsidered the question of set-off and was 
of opinion that it was поб ‘nesaszary for 
the deeree-holder to deposit the money in 
sash, and the matter was  acsordingly 
adjourned till the 4:h January for ‘воп: 
firmation of tha sals, In the meantime, the 
exesution вазе thea pending  5efore the 
Distriss Judge was transferred, upon the 
appliaation of the pat&ioner, to the Court of 
‘the Subordinate Judge, and on the 4th 
January the petitioner made an application 
for the first time before the Subordinate 
Juigə for rateable distribution. "The ques- 
tion for consideration ia the Court below 
was whether the assets had been resliced 
bsfore the applisation for rateable distribution 
was made, i.e, before the 4th January 1221, 
The Court below auswered the question in 
the affirmative. That also is the question 
raised before us. 

No doubt, there is no order diresting 
the set-off, but under the provisions of 
Order XXI, rule 72, if permission is granted 
to & desree-holder to bid at the sale and the 
deoree-holder purehases with suah 
permission, the purehase-money and the 
amount due under the desrea may, subjest 
to the provisions of seotion 73, be set off 
against one another, and the exeeutant of 
the desvee shall enter asatisfaüetion of the 
desree in whole or in part assording to law, 
The right to set-off is, no doubt, subject 
to the provisions of sestion 73 of the Code, 
But in the present ease, seation 73 did not 
apply because no applieabion had been made 
by the petitioner at any time before the 
4th January to the Exeeuting Court. At 
the date when the deeree holder applied 
for a set-off, there waa nothing to ,prevent 
the set off being allowed and it would have 
been doas ве a matter of course, The order 
was not made beeanse it was represented 
to the Conrt by -the petitioner that the 
Distriet Judge had direeted the Subordinate 
Judge to send the assets to his Court for 
rateable distribution, Howeyer that. may 
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be, ón the 18th Deeember 1920, the Court 
held that the decree.holder wás not required 
to deposit the amount in Court: that 
amounted to an order for a set off, besause 
if the setoff wase not allowed, the 
deeree holder would: have been required to 
deposit the amount in Court. It is also slear 
from the fact that the matter was allowed 
to stand over till the 4th January for 
confirmation of the sale,» We think, there- 
fore, that in the present ease the assets must 
be taken to have been realised before the 
4ih January, when for the first time the 
petitioner made an application to the Exeauting 
Oourt for rateable distribution, and tbat the 
Court below was right in the view it has 
taken, 

The Rule must aesordingly be disaharged 
with sosts, two gold mohurs. 

Rule discharged, 


ALLAHABAD HIGH COURT. 
Отуп, Revision No. 62 of 1£20. 
February 10, 1921. 

Present : — Mr. Justise Tudball, 

Sheikh HABIBUL RAHMAN PrAINTIFBR— 

PETITIONER : 
. versus 
Musammat RASUL BANDI. AND ANOTHER— 
Derenparts— Opposite PARTIES. 
‘Transfer of Property Асі (IV of 1882), s. FQ— 
Mortgage with possession—Money secured below 
hundred rupees—Simultaneous unregistered bond, ewe- 


cution of, effect of. 


A mortgage below one hundred rapees is created 
simply by possession being delivered as security for 
the money, and the fact that an unregistered 
document is put forward to evidence the mortgage 
does not affect its validity, : 

Civil revision from an order of tbe 
Judge of the Court of Small Causes at 
Deoria, dated the 27th February 1920. 

Mr. Iswar Saran, for the Petitioner, 

Mr. V. 8. Bajpat, for the Opposite Parties. 

JUDGMENT.—This applisation arises out 
of а suit brought by the plaintiff-applisant to 
resover his mortgage-money. Ássording tchim 
he took a mortgage from the defendant of а 
eertain plot of land for a sum less than 
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Rs, 100, Possession was deliyered to him 
and he sontinued in receipt of the profits of 
the mortgaged property until resently, when 
the defendant unlawfully ejested him, and he 
is now seeking to resover his mortgage- 
money. He put forward a bond whieh was 
unregistered, The Court below framed five 
issues, of whiah the fourth was :— 

“Is the suit barred by limitation?” 

The defendant did not admit the allegations 
of fact in the plaintiff's plaint. The Conrt 
did not go into the question of faat. It held 
that the dooument being* unregistered, there 
was no mortgage and, therefore, seation 20 of 
the Limitation Aot did not help the plaintiff 
and, therefore, the suit, No. 36, having been 
brought in 1920, was barred by time. The 
Munsif is elearly wrong, because the fact 
tbat the dosument was unregistered does not 
affest the ease at all If the plaintiff's 
allegations of faet be sorreat, then the mere 
faot that the property was delivered to him 
as secarity for the money and he was placed 
in possession thereof and eontinued to enjoy 
the profits thereof, would sovstitute the 
mortgage, whether there was a dosument 
or whether there was not; the mere faot 
of the doeument having been written 
and not having been registered doea not 
destroy the mortgage, whieh was ereated by 
the payment of the money and by the 
delivery of the property. Therefore, the 
ground on whieh the Oourt below has desided 
the fourth issue is inaorreat, J, therefore, 
allow the applieation and set aside the deeree 
of the Court below. The oase will be 
returned to that Court for re admission and 
for девівіоп of all the facts of the oase and 
of the issae of limitation after it bas found 
the fasts, I do not hold that the suit is 
nob barred by limitation. If it is found that 
asa matter of fast possession was not given 
to the plaintiff and he has not been in the 
enjoyment of the proie, his suit will 
alearly be long barred by time, but the deaision 


.of the point depends wholly and solely on 


the fasts. The sosts of this application will 
be costa in the eause and will abide the result, 
Application allowed, 
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SIND JUDICIAL, COMMISSIONER'S 
COURT, 
FinsT Givin Apeest No, 44 or 1919, 
June 24, 1920, 
Fresent:—Mr, Kinsaid, J. C., and 
Mr. Kennedly, А, J. О, 
HUSSAN LAL MUHAMMAD — 
APPELLSRT 
versus 
BACHAL HAJI NATHU— 
Беғрохукнт, 
Ejectment from house—Decree, form of—Bombay 
Rent (War Restrictions} Act (II of 1918), s. 9— 
Landlord, limitations on rights of, removal of, effect 


of. 


In в suit for ejectment from, and possession of, 
a house, the decree in favour of the plaintiff 
should be for possession of the whole of it, and not 
for a portion. (p. 861, col. 1.] 

Where the limitations upon the rights of a 
landlord created by section 9 of the Bombay Rent 
{War Restrictions) Act are removed, the landlord's 
previous rights again come into full operation. 
Lp. 861, col. 1.] 

Appeal from в decision of the Additional 


Judisail Commissioner, Sind, 


Mr, Motiram Idanmal, for the Appellant. 
Mr. 0. M. Lobo, for the Respondents, 


JUDGMENT.—The fasts of this sippen 
are sbortly as follows :— 

The plaintiff owned upto the end of 1914 
two immovesble properties.Sarvey No. 110, 
0-1, and Survey No, 128-9, O.1 inMachi 
Moani quarter, Karachi. The plaintiff lived in 
Survey No. 110, O-1, and had let this other 
property to the defendant. At the end of 
1914, the Munisipality asquired Sarvey No. 
110, C-l, and gave the plaintiff in exchange 
Survey No. 186, 0-1. The plaintiff, however, 
did not build & dwelling house on this new 
plot but built stables, Не himself resided 
with his nephew MahomedlSidik, whose sister 
was married to the plaintiff's son, In No- 
vember 1916, plaintiff served the defendant 
with a notiee to vaeate the plot No. 128, O 7, 
and on the 1Qfh of April 1917 he filed s suit, 
No, 113 of 1917, forejeatmept. That sait, 
however, was sompromised on the lSth of 
Joly 1917. Ву the sompromise the plaint ff 
got the arrears of rent and he agreed to lea 6 
the premises to the defendant for віх months 
at Re. 30 а month, On 3:h of August 1918, 
the plaintiff served the further notiea on the 
defendant and on the 20th of November 
19:8, brought a suit for ejectment and for the 
arrears of rent in the Court of Mr. Kemp, 


A. J, О, Mr. Kemp deoreed tbe suit for ejeat- 
ment, but held that thare ware no arreara of 
rent daa. He, farther, granted the plaintiff's 
sui&so far аз ejestmgnt was ooneerned, but 
rejasted his olaim for arrears of reut and 
mads no order as to ooste. Against this 
findirg and decree Ње defendant has appealed. 

After l'stening to the very full arguments 
of the learned Pleader Mr. Motiram, for de- 
fendant-aprpellant, we eee no reason to differ 
from the finding of the learned Judge of the 
lower Oourb, Itis clear in the first place 
that no «tandard rent was fixed under the 
Bombay Aet VII of 1918. 16 is also elear that 
the plaintiff in his ylaint resordel the fast. 
The contention of the learned Pleader that 
the plaint is notin aegordanee with seotion 
17 of the Aot is really without weight. The 
only question whieh arises for our desision 
is whether, in the words of the section 9 of 
Bombay Aet II of 191”, the premises in the 
suit are reasonably and bona fiderequired by 
the landlord for his own cesupation, 16 is not 
disputed that the plaintiff owns no other 
house beside the house in suit, But the 
learned Pleader for the appellant has nrged 
that the plaintiff has lived for some time 
past with Lie relative Mahommed Sidik and 
that there is no reason why he should not 
sontinue to live there. In support of this 
sontention he has pointed to the plaintiff's 
sompromise of the previous suit, But as the 
learned Judge has pointed out, at that tima 
the plaintiff was in negotiation with the 
Manisipality for permission to build a dwel- 
ling house over tha stables erested by him on 
the Survey No, 136. These negotiations ter- 
minated on the 3lst of August 1917 by the 
Munisipality’s refusal to grant leave to do 
so. The only alternative then left to the 
plaintiff was either to oontinue living with 
Mahomed Sidik or to turn out the defendant. 
The learned Judge has pointed ont--that 
plaintiff has had to shift from time to-time 
to other - quarters to enable Mahomed 
Sidik to re-build his honse, The plaintiff 
moreover hasa wife, two sons and в danghter. 
One of these two sons is married. It is olear 
that there must have been muah ineonvenienoe 
both for the plaintiff and for Mahomed 
Sidik throcgh the inability of tbe plaintiff 
and his family to obtain quarters for them. 
selves. The only way they san do so, is to 
turn out the defendant. The learned Pleader, 
Mr, Motiram, has urged that if the Qourt ^ 
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desrees possession to the plaintiff, it should 
‘limit: that possession to 4 rooms only and 
leave the rest of the house, that is to’ say, 
another 4 rooms, in the defendant's possession. 
But the whole property*passed by.one lease 
. &nd, we do not see why we shonld not dearee 
possession of the whole of it. Seotion 9 of 
Ast.IÍ of 1918 orestes oertain limitations 
upon the landlord’s rights. If these limita- 
tiong are removed, the l&ndlord's previous 
rights again oome into full operation. More- 
over, it must be remembered that Mahomed 
Sidik has stated that the plaintiff would 
reqütre 4 rooms for living and the other 4 
for storing fishing tackle. Lastly, defendant 
has.admit'ed that he hss another house of 
hisówn. He, therefore, will not.suffer any 
great hardship if turned out. 

The respondent hae lodged orosa-objeation, 
complaining that the lower Oourt improperly 
refused to desree him the oosts of suit. Ва 
the question of the oosts is in the diseretion 
of.the Trying Judge He has given his 
reasons for refusing the sosts, namely, that 
thé plaintiff asked for arreara of rent whish 
were поё due. We sannot hold in these 
siroamstansas that the learned Judge exersis- 
ed his diseretion wrongly, 

We sonfirm the judgment aud the decree of 
the lower Court and we dismiss the appeal 
and the cross objestions with sosta. 

Appeal and Oross-objeci dons dismtssed, 


LAHORE HIGH COURT. 
Ssconxo Ото ArPzan, No. 864 or 1917. 
April 28, 1921, 

Present : —Mr. Justisa L»alia Jonas and 
Mr, Justise Moti Sagar, 

ТАЈ AHMAD—Pruntise 
—“A PPELLANE 
versus 
Tag UNIVERSITY or Tug PUNJAB 
AT ПАНОВЕ, тявосан Tus 
REGISTRAR or Tas PUNJAB 
UNIVERSITY ar LAHORS— 


Derenpanr—Reapanoenr, 
Universities Act (VIII of 1994), в, 25—Regulation 8 
Jor conduct of examinations framed by Punjab 
Gitveraity, r 5, whether ultra vires, 


Bule 5 of the Regulations for the conduct of 
examinations framed by the University of the 
Punjab, which providesthat any candidate detected 
in giving or receiving assistance or in the use of 
any other unfair means in connection with an 
examination shall be disqualified from passing it 
and also from appearing at any University ex- 
amination for a period of two years from the date 
of his disqualification, is not uléra vires, 


Sesond appeal from a deeres of the 
District Judge, Labore, dated the 14th Da. 
eemeber 1916, affirmipg that of the Senior 
Subordinate Judge, Lahere, dated the 3rd 
January 1915, 


Mr. M, Obedullah, for the Appellants. 


Mr, Zafrulla Ehan and Bakhshi Tek 
Ohand, for the Respondent. ' 


JUDGMENT,—Tbho plaintiff in this ease, 
who was a student in the Government High 
Sehool, Dera Ghezi Khan, entered for the 
Punjab University Matrioulation Examina.» 
tion, 1914. He gained the required number 
of marke, but as he was detested in having 
cheated during the examination, he was 
deolarad to have failed and was also dis- 
qualified from appearing again for a period 
of two years, His suit із for a deelaration 
that he had passed the examination and that 
the University was not empowered to dia- 
qualify him for two years and also for an 
injurotion to compel the University to 
declare that be had passed the examination, 

The suit bas been dismissed by two Courta 
and the plaintiff has preferred a seoond 
appeal. Under section 25 of Act VIII of 
1904 the Savate of the University ia əm- 
powered to make regulations to provida 
for all matters relating to the University. In 
exereise of that power the University has 
framed regulations for the conduct of ex. 
amination. Under rule 5 any sandidate 
detested in giving or receiving assistanee or 
in the use of any other unfair means in con. 
nestion with an efamination shall be dis- 
qualified from passing it and alao from 
appearing at any University examination for 
в period of (wo years from the date of his 
disquali&eation. 

It bas been held as a faot that the appel- 
lant cheated, and it is ridiculons to urge that 
the rules for the aonduot of examination are 
ultra vires, as has been done before us, on the 
ground that penalties attach to the infringe. 
ment of tharules, The case reported ав 
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Darasha Rustomgi, In the matter ef (1) is of no 
applisation here, because that was а oase in 
whioh the University had infringed а statu- 
tory obligation, In the present sase there 
has been no:8ush infringement, 

lt is élear that the suit, 
absurd one, is not maintainable, 
fails and is dismissed with eosts, . 
Appeal dismissed, 


(1) 28 B. 465; 12 Ind. Dec. (м. s.) 308. 


The appeal 


RCD 


ALLAHABAD HIGH COURT, 
Figsr Озу Appeat №. 184 or 1918. 
. March 2, 1921, 
Present :-~Sir Grimwood Mears, Kr., 
Chief Jnsties, and Mr. Justice Banerji 
RAM DHAN AND OTHERS—- PLAINTIFFE— 
APPELLANTS 
``- versus 
PRAG NARAIN AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
Hindu Law-—Hndowment.deed ^ emecuted and re. 
gistered—-Property treated as private and not endowed 
property—Transaction, whether amounts to endowment. 


A Hindu executed and got registered a deed 
endowing certain property for the benefit of а 
charity, but the property continued in his posses- 
sion and ownership and was treated by him as 
if it was hia own property. He caused the name of 
his son tobe entered in the Revenue papers as 
owner and executed a deed of gift bestowing the 
property on his son, who also treated the property 
ag private and not endowed property and mortgaged 
ib as tho owner. The income of the property was 
not devoted to the purposes of the endowment: 

Held, that under the circumstances of the onse, 
there was merely a temporary intention to make 
an endowment of the property, but that intention 
had notat any time been cgrried into effect and 
that the mere execution and registration of the 
deod without transfer of the apparent evidences 
of ownership from the donor to the donee was not 
sufficient to make а completed and valid endowment, 
[р. 861, cols. 1 & 2.] . 

First appeal from a deoree of the Sub. 
ordinate Jadge, Agra, dated the 28th 


January 1918, 
Messrs. Nehal Ohand and S. М, Sulaiman, 
for the Appellants. i 
Messrs. B. Е. О Conor, Т. M. Bansrji, G. 
Agarwala and Panna Lal, for the Respondents, 


INDIAN ÓASRS, 


whish is an- 


© [en 


i 


JUDGMENT,.—This appeal arises in a ` 
suit for possession of a village called - 
Itaura in the Distriot of Agra and for mesne 
profits. This village originally ` belonged 
to one Rao Joti Prasad, who was'a man 
of great а аепее in the District of Agra 
and owned considerable property. Rao Joti.’ 
Prasad in his lifetime. caused thé name. 
of his son Bishambhar Nath to .be entered 
in the Revenue ‘papers in respeot of tha: 
village of Itaura in 1866. -In the year 
1869 he executed a deed of gift -ofthe 
property in favour of Bishambhar Nath. 
Rao Joti Prasad died in 1870 and after his 
death some disputes arose between Bisham- 
bhar Nath and his brother Amar Nath, the 
two surviving sonsof Rao Joti Prasad. These 
disputes led to the exe&ution of doaumentz, to 
referenae to arbitration, and finally in the 
year 1881 Bishambar Nath was recognised 
as the owner of this village and his name 
eontinued to be resorded as sueh, In 
1882 he made a mortgage of the village 
in question as well as of other property 
in favour of the Maharaja of Bharatpur. 
The Maharaja obtained а desree on the basia 
of'the mortgage on the 7th of January 1886 
against Kanno Dei, the widow of Bishambhar 
Nath who had in the meantime died, This 
decree ordered the sale of allthe mortgaged 
properties, one of whioh was, as stated above 
thevillage of Itaura. In execution of the desrea 


‘the village was sold by anetion on the 2186 


of August 1905 and the present defendanta 
besame the purahasers and they have besn in 
possession since the date of their purehase, 


-Afterthe lapse of nearly twelve years from 


the date of their purchase, that- is on the 
26th of May 1917, the present suit was insti» 
tuted to oust them from the property of | 
whieh they have beenin possession for thie 
length of time. The plaintiffa allege. that 
Rao Joti Prasad on the 13th of July 1863 
made an endowment of the village for the 
maintenanee of sadabarat for the support of 
the poor and the indigent, that the property 
is thus endowed property, and thatit eould 
not be sold in exeontion of a desres under a 
mortgage made by Bishambar Nath. The 
plaintiffs elaim to be trustees of the endowed 
property under an appointment made in that 
behalf by the Distriot Judge of Agra. 

In the Oourt below the genuineness of the 
dooument of the 13th of July 1863, whieh 
was registered on the llth of August of that 


» 


` endowment. 
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year, was disputed, but the learned Sub. 
ordinate Judge found that the dooument was 
genuine and thers is ro controversy before us 
on that point. Toe argoment before us has 
prosecded on the assumption that the doou- 
ment was exeeuted by Rao Joti Prasad on 
the date mentioned in it, 


T'ho learned Subordinate Judge was of 
opinion that the dosument only indieated an 
intention to make an endowment and did not 
in fast oreate an endo wment and holding. that 
the property continued in the ownership and 
possession of Rao Joti Prasad and his son 
Bishumbhar Nath, dismissed the pleiptiff's 
suit. : 

We find it somewhat 116016 to aesept the 
view of the learned Subordinate Judge that 
there was merely an ifitention to make an 
The terms of the dooument, 
whieh is printed on page 20 of the appel. 
lante! book, show that Joti -Prasad did 
purport to make a present endowment of 
the villages for the purposes mentioned: above 
and directed that his two sons, Bishambar 
Nath and Amar Nath should reseive the 
profits of the property and use them for the 
maintenance of the sadabarat, It is^ воп- 
tendéd that the mere exesntion of the doou- 
ment was suficient tc oreste a valid endow- 
ment. No doubt if a completed and valid 
endowment was made. by the owner, that 
would put it out of his power to revoke it, 
This ia not disputed on behalf of the re- 
spondents, but what is urged on their behalf 
is that there was no aompleted endowment in 
the present case. 


On behalf of the appellants it was aon- 
tended by Mr. Nehal Ohand that the execu. 
tion and registration of a deed of endowment 
was sufficient to ereate a sompleted irrevos- 
able endowment and to transfer the property 
to the trnst for whieh the dosument was 
exeouted, It muat be borne in mind that 
this dosument was exesated long before the 
enastment of the Transfer of Property Aot, 
and, therefore, the provisions of sestion 123 
of that Aet would have no appliestion to 
the present ease, We are unable to agree 
with Mr. Nehal Ohaud's oontention that 
under the law aa it existed before the 
enaosment of the Transfer of Property Aat 
mere execution and registration of a doou. 
ment was suffieient to огәабе a trust. In опг 
opinion, the law on the subject is aptly and 
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sorrcetly stated by Mr Mayne in his well- 
known work on Hindn Law aud Usage, 8th 
Editior, page 518, gestion 378, in the follow- 
ing terme: “To complete a gift there muat be 
a transfer of the apparent evidences of 
ownership from the donor to the donee." 
This proposition is supported by oases 
whieh are referred to in Mr. Mnayne's book, 
A large number of eases. have also been 
sited to us on behalf of the respondents, bat 
we need not only refer, to a few of them, 

In Рода Debee v. Mothurg Nath Ohattopadya 
(1) the Oonrt said: "No oase, however, has 
gone the length, so far as we are aware, of 
saying that a gift by a Hindu unaasompanied 
either by possession on the part of the donee 
or апу symbolies! ast, sush as handing отаг 
doouments of title, cr by permitting the 
dones to reseive renis, or other like aet, is in 
itself a valid transaction, even though the 
deed of gift be registered.” 

in Kalidus Mullick v. Kanhaya Lal 
Puniit (2) their Lordships of tha Privy 
Council at pige 132 of the report refer 
to a oase desided by the Bombay High 
Court with approval The principle of 
that oase is similar to that enunoiated 
above. 

In Watson & Oo. v. Ramchand Dutt (8) 
their Lordships express a similar opinion and 
refer to the faot of possession not having 
been delivered as a sirsumstances whieh 
indisated that the gift had not basn aomplet- 
ed, Their Lordships further held that 
unless 16 waa the intent:on of the maker of 
the endowment to divest himself of the pro- 
party, the deed of endowment would hava no 
effaet, 

‘Lat us see whether in the present oase 
Rao Joti Prasad intended to make а asm- 
plete transfer of the property for the main. 
tenanss of an endowment. and whether he 
diveated himself of the ownership of it. 
Aesording to one of the witnesses the 
siraumstanea whioh Phdused him to өхэопіе 
the dosument was that he was struck by 
paralysis and his wife induaed him to make 
some charity in order that he might recover — 


KS 9 0. 854; 12 0. L. В. 580; 4 Ind. Deo, (N. в.) 
(2) 110, 191 at p. 182; 11 І. А, 218; 8 Ind, 
dE 683; 4 Ваг, Р.О. J. 578 5 Ind. Deo. (х. в) 
39. 
(8) 18 C. 10; 17 Т. A. 110; 5 Sar. P.O. J. 535; 9 
Ind. Deo. (м, в.) 7. 
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‘this induced Joti Prasad to exeente the dosu- 


ment of the 13th of July 1863. Wa find, how- 
- ever, that in that year he had applied for the 
' entry of his name in the Revenue papers in 
plase of Din Dayal, the desensed son of Damo- 
dar Daa, one of his sons who had predeceased 
him. Daring ‘the pendeney of these pro- 
eecdings for mutation of names, he aequired a 
further share in the village and on the’ 31st 
of August 1863 be obtained an order from 
the Revenue Court for the entry of his name 
as proprietor of tbe village. His name oon. 
tinned io be entered .as proprietor until 
1866, when by эп application to the 
Revenue Court he enused the name of his 
son Bishambar .Nath to be entered ,88 
proprietor, Had Rao Joti Prasad intended 
. to divest himself of the property and to 
vest it in trustees for the benefit of the 
ebarity, one wonld have expeeted that ‘in 
the souree of mutation proseedings whish 
.were pending at the time when the doeu- 
ment of the 13th of July 1863 was exeouted, 
he would have applied to the Revenue Court 
to enter the names of Bishambar Nath and 
Amar Nath as trustees of the endowment 
whioh he wished to create. So far from his 
doing so, he got his own name entered in 
the Revenue papers as stated above. In the 
year 1866 he had the name of Bishambar 
Nath alone resorded in the Revenue 
registers in гевревё of this village, and in 1569 
he exeonted in favour of Bishambar Nath a 
deed of gift in respeot of this village, in whieh 
he stated ‘that he had given the village to 
Bishambar Nath in 1865 for bis personal 
expences. It thus appears that during bis 
lifetime Rao Joti Prasad never intended 
that the deed of endowment exeeuted by him 
in 1863 should take effet, As was remarkad 
in the sourse of the argument, ib seems that 
there was only & temporary intention {0 
meke an endowment of the property, but 
that intention does not appear to have at 
any time been carried “into effect. After the 
death of Joti Prasad his two sona Bishambar 
Nath and Amar Nath dealt with this 
property as part of the estate af Rao Joti 
Prasad and when they entered into deeds 
of agreement or referred disputes to arbitra- 
tion, they treated this property as part of 
the general estate and not ав property which 
had passed out of the estate by reason of a 
valid endowment. Furthermore, there is 
no satisfactory evidence to prove that the 
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.ment was made by Rao Joti 
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income from this village was devoted to pur. 
poses of charity, 

. We were referred toa report made by a 
Commissioner appoinésd to examine eertain 
agsount-books irf previous litigation to 
whiah the present parties were not parties. 
The авёпа] ascount-books were not prodused 
in the present «ease, nor do they врреаг to 
have been prodused in the previous suit, A 
report was submitted, from whieh it appears 
that between the years 1883 and 1898 some- 
thing like Rs. 16,000 were spent in. maintain- 
ing a  sadabarat or chattar at Agra. But 
there is no етійепве to prove, thet this 
expenditure was insurred out of the іпооте 


, of the village of Itaura, It eannot, therefore, 
be said that the income of the village was 


devoted to the таізівпапве of the charity to 
whieh a referense was made in the document 


` of 1568.  Sinse the date of the doaument Rac 


Joti Prasad, as we have stated above, treated 
the property as if it was his own private 
property, As already stated, he in 1866 
eaused the name of his son Bishambar 
Nath to be entered as owner of this pro- 
perty., In 1869 he exeeuted a deed of gift 


.by whieh he bestowed thie property on 


Bishambar Nath, In 1881 Bishambar 


. Nath and his brother dealt with the pro- 


periy as their private property, and not as 
endowed property ; and in 1882 Bishambar 
Nath mortgaged if ss the owner of it. 
There 18 nothing to show that the insome 
of the property was devoted to the pure 
poses of the endowment and that it was 
ever treated as endowed property whieh did 
not form part of the eatate of Joti Prasad 
or of Bishambar Nath. In thess eirenm- 
stanoes we think that the plaintiff has failed 
to prove thata completed and valid endow- 
Prasad and 
that the property has not been asquired by 
the defendants by virtue of their auotion. 
purchase. ` 

In the view we have taken above, it is 
.unneeessary fo enter into the question of 
imitation or into the question  of' res 
judicatz, with whieh the Ooart below has 
dealt, 

We accordingly dismiss the appeal with 
eoste, insluding fees in this Court on the 
higher soale, 

Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
Oximinat Арркл18 Nos, 127 anp 128 
or 1990. ` 
May 27,.1920. 
Present i— Mr, J usties Maung Kin. 

PO MYAING AND ANOTHER-— ÁPPELLANTE 
| б берды 
' EMPEROR—Responvewr, 

Penal Code (Act XLV of 1800), ss, 84, 897— 
Robbery or dacoity with attempt to cause death or 
grievous-huri- Form of charge—Acts done by several 
persons in pursuance of common fiten anc ccu Bed, 
Habs of. 


Section :$7 of the Penal Code does not create 
any distinct substantive offence. It is merely a 
supplement to sections #94 and 9-5, which create 
the substantive offences for which section 597 
provides а minimum punishment, [р +6", col, 1,] 

‚ There ean be no cRarge or conviction under 
section 807, standing by itself, as that section creates 
no separate. : offence, 
viction’should be under section 392 or 395, as the 
case may' be, read with seetion 3 7. [p. 866, col, 2.1 

The higher punishment provided by section 397 
сап bo inflicted ошу on the offender who actually 
uses & deadly weapon, or causes or attempts to 
cause death or grievous hurt, and section 44 of 
the Code cannot be applied ‘to the other offenders 
to make them liable to enhanced punishment under 
section 597. The charge and conviction ag against 
them should be one under section 392 or биб,ав 
the case may be. [p. 667, col. 1.] 

Отітіпві appeals from’ an order passed 
by the Spesial Power Magistrate, Thar. 


. rawaddy. 
+ Mr. Mya Bu, Assistant Government Advyo: 
ente, for the Crown, 

JUDGMENT.—1n.my judgment the evi- 
denese -justifies the sonslasion that appellants, 
Po Myaing and Po sip, were. the men who 
sommitted robbery.against Manng Ne Aung 
and his wife, Ma Shwe Si, Although Po Sin 
used a yoke-pin on Maung Ne Aung, the 

-latter has said that no pain was sansed’ 
thereby. Therefore, this ia not a robbery 
in which hurt was eauged, but it is elear 
that Po Sin overawed Maung Ne Aung by 
holding a da ealled " damouk” over his head; 

. The learned Magietrate eonvisted the appel: 


lants under seation 897 of the Indian Penal: 


Odde, That section doea not ereate any sub: 
stantive offense ; it only says that if at thé 
time of eommitting robbery or dasoity the 
Offender uses any deadly weapon, ete, the 
imprisonment with whieh sush offender shall 
be punished shall not be less than seven 
years. It only provides that in а ease fall- 
ing under seetion 497 the minimum term of 
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The charge as well as con- - 


ses 


imprisonment to be awarded to the offender 
who uses any deadly weapon, ete., shall be 
for seven years, The Magistrate should have 
eonvisted the appsllants under seotion 392 
for robbery and if the sass of either or both 
falla within seotion 397, be could not award а 


' gentence of imprisonment for less than seven 


years. The Magistrate held that "under 
seotion 34 of the Indian Penal Code, eash of 
the accused is liable for,the ast of the other 
beeause their aommon intention was obvious- 
ly to rob and what they did was in furtherance 
of the common object.” „Не then proseeded 
to eonvist both the appellants under section 
397, :ndian Penal Code, and sentenced each 
to seven. years’ transportation, There is 
abundant anthority for holding that ovly the 
robber or daooit, as the sase may be, who 
used a deadly weapon at the time of the 
eommission of the offenee sould be punished 
in obedience to the mandate sontained in 
gestion 397, but that the offense of whieh the 
offender would be guilty would be one under 
section 392, Indian Penal Oode, or sestion 
395, Indian Penal Code, as the ease may be. 
Tha cireumstanáes of a particular ease may 
be auch. that even: without referenee to 
section 397 the offenders jointly sonserned 
in committing the offence may be imprisoned 
for ‘more than seven years,  besause 
under sestions 392 and 395 the maximum 
terms of imprisonment are 14 years and 
10 years, rerpselively, Тһе only authority 
whieh might support the learned Magistrate 
is the Allahabad ease of Qucen-Hmpress v. 
Mahabir -Tiwari (1). This Uourt had the 
first opportunity of considering that oase in 
Nga Sein v, King Emperor (2). Irwin, Jn 
who desided the latter ease stated the fasts 
and the purport of the Allahabad ease as 
follows :—'' The oase was one of dasoity in 
the house of а. man oalled Gajraj, and ба]. 
raja arm was broken by the daooits, 
Mahabir and feveral other dasoits joined in 
beating Gajraj. The actual blow which broke 
Gajraj’a arm wés not strack by Mahabir, 
but under sestion 34 Mahabir was held guilty 
of grievous hurt besause the beating was in 
furtheranee of the eommon intention of all, 
and he sould have been seonvieted of sausing 


(1) 21 А. 268; A. N.N. (1899) 76; 9 Ind, Dec, 
(s. 8 ) 876.. 
(2) 81. В, B, i2 R Or, T7854.. 
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grievous hurt, if there had been no davoity. 
That was why авойоп 397 was held to 
apply.” The learned Judge then proseeded 
to вау: “ The present ease is different, One 
of the dasoits, apparently the approver 
Ро Lwin, carried a spear, and made thrusta 
with it through the door into the inner room 
which was dark, This fact would not render 
the other dasoits liable to вопуівііоп for 
using а spear, and, therefore, Mahabir’s даза 
is по authority for saying that section 397 
applies i in this oase. THe words in seotion 
397 ‘anoh offender’ plainly mean ‘any 
offender who uses a deadly европ and no 
other.” He then altered the oonvietion to 
one of dacoity under seotion 895, The result 
was that the Allahabad ease must be regard- 

ed as having been merely distinguished, 

though one eannot help thinking that Irwin, 
J., really dissented from it, We hava next tha 
ease of Po Win v, Emperor (3). In that oase 
Tun Baw and Shwe Don had been convisted 
under gestion 392 read with sestion 397, In- 
dian Penal Code, but the man who used a clasp. 
knife was Po Win. It was pointed out that 
the ease of Queen-Empress v. Mahabir Tiwari 


(1)'was overruled by'the вазе of Queen». 


Binpress v. Senta (4), which takes the same 
view as that taken by Irwin, J. in Nga Sern 
v. King-Hmperor (2) and that in the Bombay 
High Oourtalso a similar view was taken in 
the oase of Queen.Empres v. Bhavya (5), 
The sonvistioris of Tun Baw and Shwe Don 
were, therefore, altered to aonvistions under 
sedtion 392, Indian Penal Code, and they 
ware eash sentensed to ive years’ rigorous im- 
-prisonment., Po Win's appeal was dismissed, 
The ease of Queen: Empress v. Senta (4) was 
followed in Emperor v. Nageshwar (6). The 
learned Judges (Knox, Aeting О. J., and 
Banerji, J.) in the eourse of their judgment 
in Qüeen- Empress v. Senta (4) observed :— 
"'Sestion 397 of the Indian Penal Code is not, 
in our opinion, a section which ereates any 
distinct and separate offence.¢ It is в sestion 
whieh relates bask to the previous seotions 
392 and 395; the offence committed may be 
the offence of robbery, or if may. be the 


(8) 20 Ind, Cas, 416; 7 L. B. В, 26; 14 Or. L.J. 
432; 6 Bur, L. T. 88. 

(4) 28 A. A0 t note; A. W. N. (1899) 186. > 

(5) Bat. Un. Cr. 0, 707; Cr. Rg. 64 of 1895, 

(0) 28 А, 404; А. W. N. (1:08; 61; 30r, u J. 
B22, 
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' read with seotion 397; 
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offense of dasoity. 
offenos found the sonvistion should be either 
under *estion 392 or 395, as the ease may be, 
and in the sase of persons to whom seotion 
397 applies, undar either of those seations 
but 16 should 
not be under seotion 397, The punish- 
ment is really ivflioted under the power 
given by one of the two sections above. 
mentioned; but Seetion 397 dirests that 
the Court whish awards sentenes bas no 
alternative, under the oireumstanoe to which 
we ehall presently allode, but to pass a 
sentence of at least seven years’ rigorous 
imprisonment upon the offender or the 
offenders. The offender or the offenders who 
must reseive thia amount of punishmant at 
the very least are #8 partisular psraona 
who the Oourt finds were, at the time of 
sommitting the offensa ander seation 392 or 
895, uaing a deadly weapon, or who saused 
grievous hurt or attampted to cause death 
or grievous hurt, Along with these persons 
there may have been others who wera equally 
guilty of the offense either under sestion 332 
or 395; their punishment will be apportioned 
by the Court agsording to the powers given 
under sestion 39% or 395, It may ba and 
should be, if the QOourt oonsidered them 
deserving of it, a sentenos of seven years’ 
rigorous imprisonment, or a senteneo ` іп 
өхөөзв of seven years’ rigorous imprisonment, ` 
ог a sentence of some term under seven years, 
All are equally liable under the provisions of 
section 84 read with section 392 or 395 for the 
offence of robbery or dacoity, as the cise may be, 
The one point the law demands under seation 
397 is, that whatever the punishment award. 
ed to these other persons may be, eash and 
every one of the offendera who ів found using 
а deadly weapon, or sausing grievous hurt, or 
attempting to оапве death or grievous hart, 
that offender or those offenders must, reosive a 
term of imprisonment whieh must not ‘fall 
short of seven years... sess 6 will be 
seen from our judgment that in our opinion 
no Court should draw op а eharge Sheet 
under sestion 897, as that gestion does not 
create a substantive offense, The charge, to 
be in proper form, should be in the ease of 
offenders using a deadly weapon, ets, a 
sharge under seation 392 read with sestion 
897 or ввейор 3:5 read with 397, ав the case 
may be, in the oase of the others a oharge 
under sostion $92 or sestion 395, ns 
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In the present ease the first mistake the 
learned Magistrate made was in thinking 
that seation 397 ereated a substantive offensas 
diffarent from the one under sestion 392, 
Having thought that seotion 897 provides 
punishment for a substantive offence, he held 
that the act of one of the two robbers, t2, 
the overawiug of Ne Aung with a damouk, waa 
in furtheranee of the common intention of both 
under section 84, This wes elearly. wrong. 
Section 84 could be applied only in the oase of 
a substantive offenas committed by one in fur- 
theranse of the sommon intention of that one 
and the others who were soncerned in the 
offense, as pointed ont in Senta’s ease (4) by 
Knox, A. C. Ja and Banerji, J. The appel. 
lant Po Sin used а dumouk in such а way that 
he overawed Maung Ne Aung,- Ha was, 
therefore, guilty of having used a deadly 
weapon at the time of the sommission of the 
offence of robbery. The instrument used is 
slearly a deadly weapon, He is, therefore, 
liable to ba punished with at least seven 
years’- rigorous imprisonment, Po Myaing 
did not himself use any deadly weapon; 
therefore; he was guilty of robbery only and 
the punishment to be awarded ta him is not 
regulated by sestion 397, The robbery in 
this oase is поё acsompanied by any ast of 
‘eruelty ; the husband and wife were not hurt, 
айй the property stolen was not of great 
value, I would, therefore, sentence Po 
Myaing to two years’ rigorous imprisonment. 
‘The sentense passed by the Magistrate 
upon Po Myaing is set aside, As regards 
Po Sin the eonvietion against him” under 
seation 397, Indian Penal Code; isi‘ altered 
into опе: under sestion 392, Indian Penal 
‘Code, read with sestion 397. The sentense 
passed upoh him із eopfirmed. 

Order accordingly. 
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LAHORE- HIGH COURT. 
Ou1aisan АРРЕАр No, 212 or 1921. 
May 14, 121. 
Present : — Мт. Justice Abdul Q dir, 
HARI RAM-—-Convior—APPELLANT 
, versus 
EMPEROR--BgsrONDENT, | 
Penal Qode (Act XLV of 1880), 8 411—Possession 
of stolen goods—Identity of goods—Proof—Delay, 
‘effect of—Erroneous or false statement by accused, 
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Before a conviction can be had under section 411 
of the Penal Code, the possibility of the accused 
having obtained the goods of which he is found 
in possession by a legitimate means must be ex- 
cluded.[p 888, col. 1.] 

The recovery of stolen articles of a kind that 
ате constantly changing hands, more than five 
months after the theft, does not legally make it 
incumbent upon the man from whose possession they 
are recovered to explain how he came by them. 
[p. 868, col. 2.] > 

No inference aa to the guilt of ап acoused person 
сап be necessarily drawn fiom an erroneous or a 
false statement made by him. [p. 888, col, 2,] ` 


Appeal from an order of the Sessions . 
Judge, Shahpur at Sargodha, dated the 
21st February 1921. 

Mr. Ram Lal, for the Appellant, 

Mr, D, 0. Ralli, for the Government Advo- 
eate, for the Respondent, 


JUDGMENT.— Hari Ram, a barber of 
Bhora, has been tried and sonvieted under 
gestion 411, Indian Penal Oode,. by the 
Court of Session at Sargodha and sentena- 
ed fo seven years’ rigorous imprisonment, 
insluding three months’ solitary eonfinement; 
He has also been dirested under  sestion 
565, Criminal Prosedure Oode, to notify 
hia residence for a period of threa years, 
He has appealed against.the orders of the 
said Court, 

The fasts of the case are briefly sum- 
marized. below:— à 

On the night of the 22nd May 1920 there 
was a burglary in the shop of Gopi Chand 
Dhanpat Rai at Bhora and ‘a large quantity 
of piese goods was stolen, -A report, Exhibit 
Р. В., was made on the 23rd of May 1920 
to the Polise by Des Raj, but it was 
stated therein that the thieves were une 
known and that suspicion did not rest on 
any partieular individual at the time, A 
list of the stolen articles was given on tha 
ваше day, whish is marked as Exhibit P. О, 
and estimates the loss to be of about Rs, 2,295 
worth of goods, The Police investigated 
the ease for some days but left it as un- 
traced, More fban five months after this 
theft Des Raj informed the Polise, on'the 
30th Ostober 1920, by a letter (Exhibit P, F.) 
that he had heard that Hari Bam, ilahia 
and Lakhmi Das had some of the stolen 
property at their houses and were disposing 
of the same, The Polias searched the houses 
of the three persons named, Nothing in- 
oriminating was found from any one of them, 
Т6. ів, however, stated that Hari Ram had 
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. а. gesond - house outside’ the town, on 
searehing whieh the following articles were 
found: |, pm 
l.- А piece. of muslin 71 yards. 
2.: A lungi of golden solour. 
“ 3, А lungi of white eolour, А 
4: A piesa of ehiniz, L8} yards marked 
2323. ? ae 
~ "These artisles sre elaimed by Des Raj 
as his own and ss parts of the piese goods 
stolen from his shap several months before. 
It is eontended on behalf of the appellant 
that it saannot be taken to be satisfastorily 
established’ that the above articles belong 
to the eomplainant, and are indentieal with 
some of the goods ‘stolen. In reply to this, 
the: prosesution lays stress on the fast that 
the artisles resovered bear the name .of the 
eomplainant’s. shop on them and are, there» 
. fore, rightly identifisd by the complainant. 
. Mr. Ram Lal, от behalf of the appellant, 
arges. that the writing of names on the 
artisles muet be regarded as an afterthought, 


whieh scggested itself to some one afier- 


the reeovery, .as there ie no indisation, in 
the first report .of in the list, Exhibit P. Q., 
supplied to the’ Polisə on the. day the 
- report: was made,:that any of the pieses 
stolen bore the name of the shopon them, 
This argument ia not without forse, but 
pven granting. that the eomplainant’s. shop 
- did usually write its. name on the pieces 
of eloth.in stook and that stolen ‘artisles 
had. the name of the shop on them, . this 
by itself would not be suffisient to show 
that the artisles found тегә а part of the 
stolen property. Dhanpat Rai, P. W. No. 2, 
states that many s»uoh pieces have been sold 
by them. Thas the possibility of the 
articles found on the seareh having been 
. legitimately purehased is not exeluded and 
. + mo inference вап be drawn from the presenes 
. of the name of the shop оп the pieces 
. . found, that they are stolen froperty, . . 
-, The second sontention on behalf of the 
appellant is: that it is not proved that the 
. house from which the artieles have been 
recovered: was in his exelusive possession, 
-Assording to :the statement of the asaused 
іре. house belongs: to. his wife and has 
heen.lét ont on rent. This may or may 
.. not. be the oase, „but the fast remains 
.. that tbe appellant hes admittedly ẹ re 
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sident/Al house inside the town. Neither party 
have been amxious to  diselose what use 
is made of the sesond house by the ap- 
pellant; It is, however, signifoant that at 
the time of the seareh of this house three 
dioe and 132 kauries «were found in it, 
whieh cloarly indisates that the plase is used 
for gambling and muat ba visited by gamblers, 
The articles recovered were found oonsealed 
under a basket, and it is possible that the 
things may have been put there by any 
of- the “persons visiting the house for gambl- 
ing withoat the knowledge of the appellant. 
The learned Sessions Judge thinks that 
as the accused never stated that this house 
was used for gambling, thé argument by 
his Counsel to that effest was of no avail. 
It may bs, pointed оці, however, that no 
inferense as to the guilt: of an.acmsed 
perzoa wan be nesessarily drawn from an 
erroneous oc a false statement made by 
him and ip this partienlar ' aasa, the ар: 
pellant. could hardly be expssted to admit 
frankly, tha use to which the. house was 
being put, as it would have . exposed him 
to come risk otherwise. The finding of 
instrumenta of gambling in the house is 
a good. evidense of its character and it 
would hardly be safe to assume, under the 
eireumstanses,, that the artisles found п 
it were in the exclusive. possession of the 
appellant, "^  . А : eu 

The third argument pressed in favour 
of the.appellant 1а that the few articles 
found in: the house after the lapse of more 
than five months from the date of theft 
eanpot; in law, give rise toa presumption 
against ‘the appellant under seetion 114 (a). 
is soh that 
they may be sonstautly ehanging hands and 
the recovery of sueh artioles more than 5 
months after the theft should not, I 
thiok, legally make it ineumbent upon the 
man from whose plaee they are recovered 
to explain how he same by them. 

The learned Counsel for the appellant drew 
the attention of the Court, in  eonelusion, 
to the fact that the appellant was probably 
in trouble owing to two very old'eonvietions, 
The appellant was .oomraittad to. the Sessions 
on asconnt of two. previous  eonvietions, 
the jaat af whioh was in +1897, ani the 
learned Sessions Judge himself pointed out 
that in view of the previous aonvietious 


being very old, it was hardly певеввагу for 
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a Magistrate with enhaneed powers under 
scetion 80, Crimiral Prceedure Code, to 
eommit him to the Sessions, as the man 
sould have been adequately dealt with by 
aueh Magistrate, Th Uounsel urged, however, 
that the Sessions. Judge did not psy 
sufficient heed to the point that men with 
previous eonvietions were often apt to be 
aeoused more easily than others and 
that the oases against them deserved to 
be sifted with great care [vide Gakha Singh 
у, Emperor (1)). I think it is not unlikely 
that Hari Ram has to thank his old eon- 
vietions for bis present diffüsulties, Не is 
now about £0 years of age. His last oon: 
vielion was about 23 years ago. The pro- 
perty found from the house outside the 
abadi is worth about Rs. 20 in all, aesording 
to the prises given in the list of reeovery 
(Exbibit P. A.) out of piece goods worth 
Hs. 2,295 origiually lost five months bask, 
and we are asked to presume that the 
goods are identieal with those stolen and 
that the appellant has reeeived them dis- 
honestly with the knowledge that they were 
stolen. I have said above that I am not 
prepared to hold that sueh a presumption 
вап legitimately arise in sueh sireumstanses, 
There is, moreover, a substantial doubt 
in favour of the appellant оп. points Nos. і 
and 2,%.¢., the identity of the stolen goods 
with those resovered and the exelusive posses- 
sion of the house in whieh the goods were 
found. For reasons already given, therefore, 
the appellant is hereby asquitted, He 
will be released from jail and will not be 
required to notify his  residenee under 
sestion 505, Criminal Prosedure Code. 
Appeal allowed. 


(1) 82 P, R, 1905 Or; 2 Cr. І, J. 692; 114 P. L. R. 
19 





ALLAHABAD HIGH COURT. 
Criminar Revision No. 33 or 1921, 
February 15, 1921. 
Fresenti— Mr.Justiee Stuart, 
PAHELWAN SINGH— Аррыбакт 
cereus 


SAHIB 8.NGH—Oerosita Parry. 
Criminal Procedure Qode (Act -V'of 1898), x. Hm 
—Aecquittal —Revision — Practice, 


INDIAN OARS, 
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A High Court has power under section 480, 
Criminal Procedure Code; to revise an order of 
acquittal, though not to convert a finding of acquittal 
into one of conviction but ав a general rule the 
power is to be exercised sparingly and only in most 
Serious cases and in the event of a grave mis. 
carriage of justice. [р 809, col. 2; p. 870, col, 1.] 

ÜUriuina[ revision from an order of s 
Magistrate, First Olase, Moradabad, dated 
the 50: September 1920. 

Mr. Sarkar Bahadur Johar, for the Appli« 
eant. 

Mr. Mangal Prasad Bhargava, for the 
Opposite Party, ‚ ө 


JUDGMENT.—This із ап application in 
revision against an order of aequittal passed 
by an Appellate Court. The aequittal is a 
good order of aequittal in so far that it 
eontains no inherent defeste, Whether the 
Appellate Court did or did not arrive at а aor- 
rect sonalusion is a question into whieh I do 
not propose to gofor the following reasons. 
There ean be no doubt aa to the fast that a 
High Court has power under sestion 439 
of the Criminal Prosedure Code tò revise an 
order of acquittal, though not to ¢onvert a 
finding of aequittal into one of sonvietion. 
In referense to orders of aequittal passed by 
a Oourtof Session or any other Appellate 
Court in appeal the High Court may under 
seotion 439 reverse sush an order and direst 
а re-trial of the appeal. This is the 
interpretation of the law which prevails in 
this Oonrt, for this is the pronouncement of 
a Full Bench of this Oourt in the case of 
Queen. Empress v. Balwant (1). But on many 
occasions it has sinos been laid down in this 
and other Courta that this power of interfer- 
ерсе with acquittals in revision is a power that 
should be used very sparingly, The principle 
that should underlie, the matter is this. 
Oriminal Prosedure in India is founded on 
Oriminal Procedure in England, One of the 
elementary prinoiples in the English Law is 
that once a man is acquitted he cannot be 
re-tried, much less convieted. In India 
(presumably owing to: spesial reasons) the 
immunity from re-trial and convistion has 
been somewhat modified and it із open tp 
the Local Government to present an appeal 
against an acquittal, So in Indias a man’s 
immunity from ‘re-trial and  canviotion is 


(1) 9 A. 114; А. W. N. C886) 822; 5 Тай. Dec. 
(х, в.) 521, 
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pobject -to the fact that the Local Govern- 
‘ment oan instituto an appeal against his 
acquittal, Bat ithas always been held, and 
3t always. should be held, that this power 
| to appeal is a power vested in the Lineal 
Government and tbat no right to appeal is 
possessed by a private - person. While this 
High Court has laid down that an order of 
asquittal cannot be changed into an order, of 
eonyietion in revision, it is to be noted that in 
so far as the авепєей pereon is concerned, it 
is difficult to кее how he is better off if at the 
instanoe of a private proseeutor bis order 
of aequittal is quashed, a re-trial is ordered, 
and he. is subsequently convicted. When 
this prosedure | is adopted, and a man who 
has been legally acquitted is re-tried: by an 
order in revision and then convieted, the 
private individual ‚has gained by another 
method, the priyilege to whioh he. із not 
entitled under the law. He has appealed 
against. the aequittal and appealed. against it 
successfully. ‚Не undoubtedly san do во 
under the authority of the Full Bench ruling, 
but in subsequent cases the effeot of the Full 
Bench ruling has been greatly diminished 
owing to the circumstance that it is laid 
down as а general rule, and a binding rule, 
that exoept -~in the most serious eases and 
in the event of grave miscarriages of 
justice, no High Oourt shall interfere in 
revision in sueh matters. The ease before 
me is of the most trivial. Whether the 
desision was, right or wrong, it із idle to 
suggest that there has beena misearrige 
of. justiee. As far as law and order are 
sonserned, as far as tke peace of the dis- 
trist is corcerned and as far as the interests 
of the people are concerned, it is absolutely 
immaterial whether the aeonged person was 
Ssonvisted or atquitted. If he had bsen 
sonvisted he would presumably have been 
sentenced tc в nominal fine, He has already 
. been punished e@xecseively by having to 
undergo the expense of appearance in this 
Court in a matter of euoh a nature. Beoause 
І find tke ease trivial to a degree and because 
I think that an order of re-trial would 
infringe the privileges of the subjects, poesea- 
sed by the asouse’, I reject this applies- 
tion, ` 
` Application rejected, 
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PATN A HIGH COURT. 
Овімзкаг Revision No 58 or 1921, 
February 16, 1621. 

Present: Mr, Justise Bueknill, 
TILAK GOPE an oragrs— PETITIONERS 
tereus 


BHAYA RAM—Obprosire Р.ктү. 
Criminal Procedure Code (Act V of 1594), вв. 842, 
BRT- Accused, enamination of, before evidence for pros 
secution completed, efet of—Illegality. 


The examination of an accused person before all 
the witnesses for the prosecution have been ex. 
amined is о fatal defect, and cannot be cured by 
the operation of section 687 of the Criminal Pro. 
cedure Code. [p. 870, col 2.] 


Criminal revision against an order of the 
District Magistrate, Monghyr, dated the 
98th January 1921, affirming that of the 
Sub-Deputy Maaistrate, Begusarai, dated 
the 29th November 1920. 

Messrs. Jayaswal and Г. К. Jha, for the 
Petitioners. 

Mr. Н. І. Nandkeolyar, for the Opposite 
Party. 

JUDGMENT.—In this matter it is ad- 
mitted that the provisions of sestion 342 of 
the Oriminal Prosedure Coda were not som- 
plied with. After the sgesused bad been 
examined by the Magistrate, one witness, at 
any rate, for the prosesution was subsequent- 
Ју examined. The Magistrate frankly admits 
that this was an irregularity, but says (qnite 
possibly correctly) that his error did not 
really oseasion ару failure of justice, How- 
ever, whether his view on that point | is 
sorreot or rof, it would seem that there is 
authority which ie binding оп тө, to the 
effect that this omission to examine the 
asoused after the ease for the proseeution 
has been olosed, or rather after all the 
witnesses for the prosecution have been ex. 
amined, is а fatal defect and sannot be 
sured by trying. to bring into operation the 
provisions of sestion £37 of the Oriminal 
Prosedure Code. The ease of Raghu Bhumij 
v. Emperor (1) appears to be a desision ` 
direstly in point, The matter has also been 
eonsidered in the ease „of Fernandez v. 
Emperor (2). 

I must not be taken to express my own 
personal view that the porition which ig 


(1) 58 Ind. Cas, 49; B-P. L. J. 480; 1 P.L. Т. 241; 
21 Or. L. J. DR 

(2) 59 Ind. Cas, 129; 22 Bom, L, R, 1040; 22C " 
J, 17) 45 B, 672, i 
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created by. the desisions to whieh І have 
referred is altogether. a satiefaetory one, but 
во far as Т am eonserned, Г have no option 
save to give effect to what is at present 
here the law. The convistion, therefore, on 
that ground must baeset aside; and there 
now arises the question as to whether under 
the sireumstanees it is really neoessary or 
desirable that І should send the matter baok 
for в re-trial, I think that on looking at 
thie ease froma broad point of view there 
As no doubt that there was a considerable 
dispute and some eonfusion ав to the position 
of the parties who are concerned in воп: 
nection’ with the matter, Without, therefore, 


expressing any view as to the findings to ^ 


which the Magistrate and the Distriot 
Magistrate oame, [ would only say that the 
disturbance was net one of any serious 
sharaeter, It is true that the somplainant 
did reseive a number of injuries, but the 
Dostor says that they were slight, and 
although they may have eaused him some 
pain, yet he was not severely hurt. m 
. I understand that the accused has already 
been in prison for several dayr, and under 
those sirsumstanses, 1 do not think it is 
nesessary to send baok the case for further 
hearing. 

Oonviction set aside, 





OALCUTTA HIGH COURT, 
OntuINAL Revisions Nos. 906, 926 . 
AND 954 or 1920. ` 
. February 3, 1921, 

Present :—Sir Lanselot Sanderson, Kr, 
Ohief Justice, and Mr. Justice 
Rishardson. 

.BAJRANGA LAL KADIA anp OTHERS 
— PETITIONERS 
veraus 


EMPEROR— Оррозтв Party, 

Calcutta Police Act (IV of 1836), sa. 45, 46 
»—Bengal Public Gambling (Amendment) Act (1V 
„В. C..of 1918), s. 2—Material sufficient to justify 
. Magistrate in taking action. 


Section 45 of the Calcutta Police Act must be 


read having regard to the definition of “gaming” 
given in section 2 of Bengal Act IV of 1918, 


INDIAN CARES, 


871 


a 


A petition presented to the Chief Presidency Magise 
trate, Caleutta, ran ns follows: "That for sometime 
past at Хо. 160 Harrison Road cotton figure gamble 
ing has been carried on to the great detriment of the 


Indian community... aeres That it is gamble pura 
and simple andisa temptation to the people and 
an incentive to шапу... ... ... That the modus operandi 


followed being thus:—-that there is no contract for 
delivery nor is delivery given or taken or asked 
for, That no goods are purchased nor have thoy 
got go down to keep such goods in stoók, That 
all that happens is that a persón who wants ta 
sake, money will go to a stall.koeper as modi; a 
number of them infest tle place; every one of 
them hasa book in which ontries aro made of tha 
stake made by the gamblers. That in these trans. 
actions, no delivery is everiytondod or takon," Then 
the petition prayed thab “the offenders might he 
brought to book”: 

Held, that tho allogations in the petition did 
diseloso an offence within the meaning of section 
45 of Act IV of 1866, having vxegard to the 
definition of "gaming" in Act IV B. C. of 1918 
and that there were sufficient materials bofore the 
Magistrate which justified him in taking such steps 
as were necessary for the purpose of an enquiry 
in the usual way into the question whether the 
accused had or had not committed an offence under 
the Act. [p. 874, col. 2 ] 

Criminal revision against an proceedings 
inatitdted in tte Court of the 2nd Presideney 


Magistrate, Calsutta. 


FAOTS appear from the judgment, 

Mr. La:aathi Sanyal (with him Mesars, 
Manmathz Nath Mukherjee and Krishna Lal 
Dutt), for the Petitioners,—The whole of 


the prcecedirg is bad from -start, to 
finish. The Chief Presideney Magistrate 
on examining tke complainant passed 


the fcllowing order— Police to take sogniz- 
arce." „16 is not а ocgnizáble ease, во 
the Magistrate cannot surrender his judg- 
ament to the Poliso, The Magistrate had 
not sufficient evidence before him whieh 
would bave justified him in taking 
aetion, Reads the, definiticn of “gaming” 
in section З of Act IV cf 1866 as amended 
by Aot ПІВ. О. of 1897, The Magistrate 
dirested' ап enquiry ‘by the Polise and aa 
no repcrt was made by ihe Polise, the 
Magistrate Pad, no jurisdiction to take 
acgnizarise cf the oase. The chailan of the 
Police did not set ont the fasts upon 
whioh the allegations against the acsused 
were based. The Magistrate thus took 
eognizanee of the ease upon the  challan, 
and not upon the somplaint of the oom- 
plainant, : 
Unless it is found that it. wase gaming 
house,” no presumption arises under seotion 
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47 of: the Caleutta Poliée Aet, Wagering Magistrate in taking such aeticn as was 


is not synonymous with betting in sestion 3. 
Betting is something different from what 
are known as ‘wagering aontraets. However, 
my prinsipal point is that the ease bas 
not been properly taken eógnizanee of, The 
Mogistrate in issuing the warrant is quite 
inconpistent with his', previous order . іп 
і whieh, he asked the Police to take eugninanee, 
if: evidence suffisient.” 

Babu Manmatha Naik’ Mukherjee, for the 
Petitioner in Criminal Revision No. 954 of 
1520. liske up the seegnd ground cn which 
the Rule has been dssued, namely, whether 
проп the ellegstion of the complainant an 
offente was disclosed... In to  eountry 
eoniraote by way of wàger bave ever been 
penalised. See Moulis v. Owen (1) (per L. J. 
Fleteber Moulton). Wagering is not defined 
in the Calentts Police Act, The word 

wagering’ › does not include all wagering 
eonirasts but only those: which have the 
element of betting in it. Refers to Ram 
Pratap Nemani v, Emperor (2). Reads Ram 
Pretap Nemani у. Emperór (2) for showing 
what^amendment was stiggested. Reads the 
objeeta and reasons of the amendment in 
the Oaleutta Gutetie~of. the 19th Maroh 
1918, · The Bombay Ant ja exactly similar 
to` (be Calentta Ast.’ : Refera to Queen- 
Empress у. Ncroitamdas Motiram (3). Reads 
sestion 30 of the Contrast Aet. Refers alto 
to Jessiram v, Tulsidos (4), Hurmukhrai v. 
Norotamdass (5),  Halsbury's -Laws of 
. Engiand, Volume ХУ, Articles 547.48 

Í Ryder, Ev parie, Ryder, In те (v). 
` The Hon'ble the Advosate General (with 
him Mr. S.R. Dasand Babu Taraknath Sadhu), 
for the Orown.— The only point whieh your 
Lordships are invited in these Rules to deside 
is whether there were sufficient materials 
before the Magistrate whieh justiüed him in 
taking aetion under sestion 46 of the Oaloutta 
Poliçe Aet. The statements in the petition 
of complaint were suffisient to justify the 


-- 
e 


(1) (1907; 1 К, В, 746 ві p 758; 76 L.J., K. B. 
390; 96 L, T. 596; 28 T, І, Б. 948, 

(3) 16 Ind. Cas. 171; 89 О, 968; 16 C. W. №, 858 
at p. 863; 16 0? L. J. 250; .3 Ог, L. J, 603. 

(8) 18 B. 6£1; 7 Ind Dec. .м. в.) 451. 

(4) 16 Ind. Cas. 576; 87 B. 264 at р, 276; 14 Bom, 
L. В 617. 

(5) 9 Вот, L. В. 126 at p 185, 

167 (1867) 1 De Q. & J. 8:7, 44 E, R. 746; 118 R. 
R.1 


necessary, 

not been properly taken eognizanee of ів a 

purely teehnieal one, At the present stage 

your Lordships are not to decide tbe other 

questions argued in the ease. : í 
JUDGMENT. 

Sanpegsor, О J.—No, 906 —This was a Rule 


obtained by Bajrang Lal Kadia calling upon ~ 


the Chief Presideney Magistrate to show 
sauce why the pxoseedings referred to in 
ibe petition should not be quashed or sueh 
other or further order passed as to this 
Court may seem fit. There were two other 
Rules Nos, 926 and 924 of 1920, the same 
point arising in -each Rule, 
Vakil, Mr. Savyal, bas sppeared in Rules 
Nos. 906 and 976, and the learned Vakil Mr. 
Manmatha Nath Mukerjee Fas appeared in 
support of Ruls No. $54. 

The history of the case is as follows: A 
petition was presented to the Chief Pres 
sideney Magistrate by one Sunda Ram, and 


it was dated the let of May 1920, containing | 


eertein allegations to whioh I will refer 
presently in detail, Upon that petition the 
eomplainant was examined, and the learned 
Magistrata made an order on the 2nd of 
May, as follows: —' ‘Complainant examined, 
Assistant Oommiesioner S. D. will please 
take scgnizanee. Search warrant for books 
and papers, ete.” "Then оп the 3rd of May a 
further order was made whieh ran as folléws: 
"A. О. S, D. states he has no jurisdiotion, 
То A. О. N. D, to take cognizinae, if evi- 
dence sufficient, and send up ease." On the 
4th of M-y, the Chief. Presidensy Magistrato 
issued a warrant under seetion 46 of the 
Calentta Poliee Ast, 1V of 1866. On the 
5th of May a challan was presented by the 
Polise, the. name of the somplaisant being 
stated as 6. I. L. M. Banerjee of sestion D, 
Burrabezar, ageiast 138 persons, and the. 
offence somplai: ed of was: "All the ascused 
were oLarged with gambling for gain with 
money on the evening of the 4th May 19.0 
at No, 160 Harrison Road, sestion 45 4 60" 
(whioh І understand meant seotion 45 cf: 
Aat 1V of 1863), In the petition of Sunda 
Ram thera was an allegation thai certain 
premises were used for the parpose of 
gembli.g: and, the material passages whioh 
lnesd 185d were es follows: “that for 
sonietime past at No, 160 Huarrisca Rad 
eottcn figere gambling has been carried on 


The objection. that the ease has- 


The learned - 
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to the great detriment of the Indian вош. 
munity. - That it has 'beeome the sentre of 
most serious eases committed ‘іп Oalentta. 
That here servants entrusted with moneys of 
their mastérs eome and gamble the money 
away. That it is gamble*pure and simple and 
is a temptation to the people and an ineentive 
tomaty. That spart from erimes which owe 
their origin to this plase, it has been’ the 
souree of tremendous sosial and domestis 
troubles throughout the sity, That the modus 
operandi followed being thus :—that there ia 


: no eontraet for delivery nor is delivery given 


or taken or asked for. That no goods are 


: pureliased nor have they got go-down to keep 


вов goods in stoek, That all that happens 
is that-a person who wants to stake money 
will gò to a stall-keeper as modi; a number 
of them infest the place; every one of them 
has a book in whieh entries are made of the 
atake made by gamblers. That in these 
transáüstions, no delivery is ever intended or 
taken.” Then the petition is that the 
books may be seized and the prayer is ‘that 
"your Honor may be pleased to direct the 
Poliss to take eognizanae of the- sase and that 


the books of the aforesaid persons may bae. 


seized” by the Police under searéh warrant and 
they. thay be forwarded to the Court at ones” 
and thé petitioner further prays that." the 
offenders might be brought to book.” 

The Rule was obtained on the 14th of 
September 1920, and, as I understand, st 
that time most of the aesused had appeared 
befcre the learned Presidensy Magistrate, 
althongh some of them had not appeared, 
and the pleas of those who had appeared 
were taken, and that was all that had happen- 
ed.before the learned Presideney Magistrate 
at the time the Rule was obtained. ". 

Two main'grounds have been relied. upon 
in Support of this Rule, I will deal with 
the.one that relates to the prosedure, first. 
Theleàrned Vakil Mr. Sanyal argued that the 
leartféd' Magistrate ‘had not exereised в 
judisial diseretion when he issued the- war- 
rant: and, lie based his argument upon the 
order of the 3rd of May, when the 
Magistrate direeted the Polises to- take 
sognizanes, “ if evidence sufficient :” and, the 
learned Vakil, as 1 understand his argument, 
wished us to вое to the conelusion that the 
learned Magistrate had not suffisient evidonce 


` before him in his own opinion to justify the 


issue of a warrant, He further argued that 
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the Magistrate had by that order direeted an 
enquiry by the Police and that no enquiry was 
made by the Polise and no report was made 
by the Police, and that іп view of that the 
learned Magistrate had no jurisdietion to 
take sognizance of the ease, He further 
argued that the challan of the Polise did поё 
set out the faeta upon whieh the allegation 
that the aeeused had committed an offense 
was: based, and that the learned Magistrate 
had obviously taken eogifizanse of the oase 
upon the challan and had not taken sog. 
nizanee of the ease upon the somplaint of 
‘Sunda Bam. xe es 

In my judgment the learned Magistrate 
took eognizanee of this ease, noting upon tha 
complaint of Sunda Ham: That he issued 
the warrant under seetion 45 of the Caleutta 
Polise Aet of 1866 relying upon the informa- 
tion whieh.had been given to him by Sunda 
Ram оп osth must also be aooepted as a fast. 
That being.so, in my judgment these two 
intermediate orders, one of the 2nd of May 
and the other of the 3rd of May, may be 
disregarded. It is interesting to note that 
the learned Vakil Mr. Mukerjee, when he 
argued, took that view of the sase, in my 
judgment that is the right view to take of 
this ease. The point that Mr. Sanyal took 
with regard to the challan, teehnieally may 
have something in it, I do not think that 
the deseription of the offense in the challan 
is all that could be desired, and if the challan 
stood alone and the Presideney Magistrate 
bad taken eognizanee of this ease upon that 
challan alone, there might have been- a good 
deal to be said in support. of the view that 
tbe proseedings were irregular. But the 
learned Magistrate, as I have already said, 
was obviously aeting upon the eomplaint of 
Sunda Ram. He eould not have disregarded 
the eomplaint whieh had been made to him 
aud .the ^ evidenee whieh ..had been 
given before him by Sunda Ram; and, 
he must have known that he had issued 
the warrant in oongequense of that complaint, 
and, he further knew that the persons before 
him had been arrested in aonsequenee of that 
warrant, , Therefore, there is .really no 
substanee їп that point. Farther, the авопве1 
in this ease at all events, were in no way 
prejndieed by reason of the faets, upon whieh 
the offence bas been laid, not being fully sot 
out in the challan, beeause they must have 
been aware that the sharge was based пров 
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the allegations whieh were contained in the 
sowplaint of Sunda Ram. For these reasons, 
in my judgment the argument .whish was 
based by Mr. Sanyal as to the .proeedure of 
the case falls to the ground. . 

Now, I will deal with the real question 
whioh is one of importance „їп this ease, 
Inasmuch as the Role was obtained ata staga 
when the fasts had not been , erquired into 
by tho Magistrate exoept that he had heard 
the evidence of Sunda Ram, of whish we 
have no record, we must decide this sase upon 
the statements whioh», were made in the 
petition of Sunda Ram, The question that 
I have to deside ie, am I prepared to say that 
the statements, sontained in that petition, do 
not disclose an offense, within the meaning 
af sestion 45 of the Caleutta Police Aot of 
1866, Part x begins with section 4},. and 
that section provides; ‘Whoever, being the 
owner, occupier, or having the use, of. any 
house, room, or plase, opens, keeps, or uses the 
вате ав а common gaming house; and whcever, 
being the owner or oceupier of any house,.or 
room, ' knowingly. and wilfully permits, the 
same to be opened, kept, or used by, any other 
person ава common gaming honse;and whoever 
has the ваге, or management of, or in, any 
manner assists i in sonducting, the business of 
any house, room, or place so opened, kept, .or 

` needs and whoever advanees .ог. furnishes 
money for the purpose of gaming with 
persons frequenting such house, room or place, 
aball be liable, on summary oonvistion before a 
Magistrate, toa fine...” Then-the seation which 
is material to this oase comes пехё, namely, 
section 45, which provides: “Whoever i is found 
in any sueh honse,”” (that i is to, say,. 8 ommon 
gaming house) "room, or, place, playing , or 
gaming with oards, diee, sounters,. money, ,or 
other instroments of gaming, or is found 
there ‘present for the purpose оѓ. „gaming, 
whether playing for any money wager, stake 


or otherwise, shall be liable, on summary , 


gonviction before a Magistiate, to a fine...; and 
any person found in, ang. common gaming 
house during any gaming or playing therein 
shall he presumed, until ihe contrary. be 
‘proved, to have been there. for ithe purpose of 

aming." The werd ' ‘gaming” -was defined by 
geotion 9 of Bengal Асі ТУ o? 1913 aa follows: 
"gaming" ineludes wagering or betting 
except wagering or betting upon а horse-rase, 
When впоћ wagering ог betting takes place (a) 
on | the dey ob. whigh sueh race is to. be. ran and 
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(b) inan Е А, whieh the stewards, eto... P 
but doen т ot іпеЇоде a “lottery.” Therefore» 
seo'icn 45 must be read having regard to that 
definition which has been given in Bengal, “Act 
ГҮ of 1913. 1t was pointed ont by Mr, Sanyal 
that tbat definition was made in sonsequence 
of a decision of this Oourt by Mr. Justice 
Holmwood and Mr. Justice Imam, in a ease, 
Ram ‘ratan Nimam | v. Emperor (2), wherein 
they held that sotton Ggure gambling as there. 
in described did mot some within seation 45 of 
Ast ТҮ of 1866. Having regard. to the 
allegations inthis petitior, Iam of opinion. 
that it is not possible for me to say that it 
does not disslose an offense within the 
meaning of seation 45, having regard to the 
definition of ' ‘gaming” io Act IV of 1913, 

It begins with the statement that “at 
No. 1€0 Harrison Вов бооп figure gambling 
has been sarried on, it goes on with 
the. statement that ' ‘all that happens ia that 
& person who wants to stake money will 
go toa atall-keeper as modi; a number of 
them infest the place; every one of them has 
a book in whieh entries are made of the 
stake made, by gamblers,” Reading, а 
petition 888 whole, as I hava said before, it 
is not possible for me, aa Mr. Sanyal . bas 
urged, to say ‘that that does not disslose “an 
offence under sation 45. When the fasts are 
investigated, it may be that the transaotions 
which may be proved to have taken plage af 
160 Harrison Road were sush as would not 
bring the case within sestion 45, On the 
other hand, it may be, when the fasts, are 
‘investigated, that sueb transastions were sugh 
вв would bring the басе within that seotion, 
Mr Sanyal has asked us to aay that the trang. 

aotions whioh took plase at No. 160 Harrison 
Road were merely wagering. contrasts, and 
that if they wera merely wagering, contragís, 

they did not sonstitute an offence, on the 
part of the persons who took part in them 
and who were using the, premises, within the 
meaning of sestion 45 It is impossible for 
me to express any opinion upon that question 
at the present stage of the proseedings, as I 
‘do not know sufficient about the fasts of the 
‘ease: and І desire to make it clear that I do 
not express any opinion in respeet of that 
lt seems to me that the appli. 
eants who obtained these Rules have applied 
„Ёоо soon, and that they have asked. na 
‘to eome to a, eonolusion at в time. when 
the real fag!s of the onte. baye not .been 


+ 


-(b, 


-secution ‘directed by " Magistr ate-—Cognizance on Police 


^ Where after the close of а trial, 
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aseertained, At the present time we bave 
nothing but the statements whish are son: 
tained in Sunda Ram's petition : and as І bave 
already said, on these statementa it is not 
possible for ua to say that no offenos 
within saction 45 of Ast ТУ of 1866 has been 
committed, 

For these reasons in my judgment thia 
Rale should be discharged 

This order will govern the other two Rules 
whioh are acoordingly discharged, 

RioxagosoN, 1.—1 agree. I only desire to 
add that,.ae 1 understand, we are not desid. 
ing, as to the offenses ereated by seations 
45 and 46 of the Calentta Polisa’ Aet, that 
the word gaming house does nof inelude.& 
house used —uaed, that is, within the meaning 
of the Act—for the purpose of making the 
sort of, sontrasts whfsh are deseribed as 
gaming or wagering oontrasts. What we до 
deside ia that there were materials before tha 
Magistrate whish justified him in taking 
astion under sestion 46. of the Ast and in 
taking such steps as were necessary for the 
purpose of an inquiry in the usual way into 
the question whether the assused petitioners 
have or have not sommitted an offencs under 
the Aet. What the result may ba must 
depend on the facts elicited in the oourze of 
the investigation whieh will now b» made. 


Rule discharged. 


BOMBAY HIGH COURT. 
Ок1мтнА APPLICUTIO4 FOR Revision 
› ‚ No, 77-o¥ 1921, 

‚ June 15, 1921, 
Present :—Mr. Justice Pratt and 
Mr. Justisa Fawoett, 
. GUNDO CHIKKO KULKARNI— 
APPL.CANT 
VETSMUS 


EMPEROR—Opposite. Parry. . 
Oriminal Procedure Code (Act V of ' BOR), вз, 190 
&, 19], 84', 558 ‘Espn and Піша |—Pro- 


4eport—Magistrale both prosecutor and Judge —Em- 
planation to в, 066— Illustration, 

the dy rying 
Magistrato directs the Polige to institate oriminal 
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proceedings against a, witness guid upon receipt of 


the Police report himself tries the case, ho takes 
cognizance under section 140 (b, and not under 
section 190 *с, or section 951 of the Criminal Pro. 
cedure Code, . But the.trial is illegal, fora Magis. 
trate cannot be. both а prosecutor and, a Judge, [p. 
8.6, col 2- p ^76, col 1.] 

The-Explanation to section 556, Criminal Pro. 
cedure Code, has no application where a Magistrate 
himself directs a prosecution. For a Magistrate, as 
ihe. principle, embodied in. the, Illustration to the 
section ' shows, cannot be both a prosecutor, and a 
Judge. [р.^76, col 1] ' 

Queen: Empress v, Pherozsha Pestonji, !'8 В, 445,9 
Ind. Dee tw. s.) 8 and Emperor v. Bisheshar Bhat. 
[аоһагуа, 7 Ind. Cas. 2 ; 32 A. 685; 7 A. L, д. 749; 11 
Cr. L J. 487, referred to, . 


Criminal applieation against aonvistion and 
sentence passed by the Resident Magistrate, 
First Olase Dharwar, eonfirmed by. the 
Additional Sassions Judge, Dharwar. 

- Mr, Н. B. Gumaste, for the Applisant. 

Mr. 8, 8, Patkar, Government Pleader, for 
the Orown, 

, JUDGMENT,— This is an application for 
revision by the aosused, who has зап. son. 
vioted by the Resident Magistrate, Dbarwar, 
under seotion 414, Indian Penal Oode, in that 
he assisted in the disposal of the property 
stolen by one , Vithal. Vithal had been pro- 
seouted before that , Magistrate in respeet of 
nine oases of theft, andthe present accused was 
a witness for the prosesution ih those sason, 
After the close of the triale, the Magistrate 
ordered the Polise ёс send up а charge sheet 
in respeot of the aeaused. The Poliee did 
во, and in the trial that ensued the aesused 
was convioted and sentenced as stated above, 


The point urged in ravision is, that tha 
Magistra'e took eogn'zinee suo motu under 
sestion-19) (с), and that he ought to have 
followed the prosedure enjoined by sestion 
191, Criminal Proeedure Code. The Addi. 
tional Sessions Judge, who heard the appeal 
was ofopinion that the Magistrate took 
sognizince under sestion 351 of the Criminal 
Proaedure Code. We think, however, that 
cognizanos was taken by the Magistrate neither 
under séstion 35? nor under seotion 190 (c), 
The mere fact that the Magistrate direeted 
the Police'to institute proaeedings shows that 
the :Magistrate , did not take ;ongnizanae 
himself of the .offanee atthe time—it -wasg 
oaly after revəipt - of the Polisa report ‘that 
be took eognizansa and then under seotion 
190 (b). 

Nevertheless the “question still remains 
whether the Magistrate, baving in this way 
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direeted the prosesution of the aeeased, waa 


eompetent to hold the trial, The Govern. 
ment Pissder relies on the Explanation to 
section 556 of the Oriminal Prosedure Code. 
Under that Explanation a Magistrate or & 
Judge who is merely concerned with а «ase 
by resson of his dissharging some other 
publie funotion or being eonserned with it in 
some publie aapaeity is not, оп that ground 
alone, to be deemed to be personally intefest- 
ed. This Explandtion does not apply when 
the Magistrate himself has direeted the pro: 
sesution. For а Magistrate cannot ba both 


a prosesutor'and a*Jadge, and this principle - 


is embodied in the Illustration to the section. 
This distinotion is made slear in Queen Eme 
press v. Pherozsha Festonji (1) and Emperor v. 
Bisheshar Bhattacharya (2). 

We, therefore, reverse the eonvistion and 
sentence and direst the fine to be refunded. 

The aesused's Pleader undertakes that the 
order for disposal of the property will be 
earried out and the refunded fine of Rs, 100 
will be paid as compensation to Bhimreo. If 
these terms are fulfilled we shall not order 
a re-trial The ease is adjourned for a fort. 
night for performanee of the undertaking, 

- Conviction and sentence reversed. ` 

(1) 18 B. 442; 9 Ind. Deo. (x. з.) 803. 

(2) 7 Ind, Cas. 251; 82 A. 635; 7 A, L. J. 749; 11 Cr. 
р. 3. 57. 

u 





CALCUTTA HIGH COURT, 
Oxtainat Revisions Nos, 864 амр E65 ОЁ 
1 


January 31, 1921. 

Present :— Mr. Justise Teunon and 

Mr. Justioo Ghose, 
DEOKI SHA AND OTHERS— PERTITIONERS 
versus 
EMPEROB—Opposers Party. 
Railways Act (IX of 1890), s. 120 (b)-—Nuisance 

— Using delivery shed as market place~—-Offence. 


A person who persists in selling’ fish iu 
small quantitios within the delivery shed. of a 
Railway, not arranged and prepared for the purpose 
of a fish market, and thereby obstructs the 
transaction of the business for which the shed and 
its courtyard are intended, is guilty of com- 
mitting a nuisence within tho meaning of sectiun 
120 (b) of the Railways Act, 1890, [p. 877, col. ! ] 
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Criminal revision against the orders of 
the Additional District Magistrate, Alipore, 
dated the 20th September 1920, afficmipg 
those of the Polise Magistrate, Alipote- 
dated the 28th June 1920. : 
еМеввгв. Manmatha Nath Mukherjee, Kanai- 
dhone Dutt and Apurba Oharan Mooker,es, for 
the Petitioners. ah 5 
The Hon'ble the Advosate-Ganeral, for the 
Огожо. | 
JUDGMENT.—In this ease it appears that 
at the Sealdah Railway Station theré is а 
special siding for fish trains and m.mpegial 
delivery shed for the consignments of fish. 
In proper enurse the sonsignees or. dealers 
in fish should at onse remove their goode, but 
in prastios it appears they sell ord spose 
of the fish to sustomer’ within the--delivery 
shed and its preeinets, In other worde, they 
have eonverted the shed and what is spoken 
ofasits'yard' into an unlisensed market, 
By á noties displayed on a ‘noties board 
withia this shed, the Railway Authorities 
havé expressly authorised buying and selling 
within their promises in во far as transactions 
in quantities of 20 seers or 2 dozen and over 
are soneerned. The notise whieh. has been 
made Exhibit b in the ease is dated "4th 
February lsli and appears to be а reprodus- 
tion of some earlier notiee, The propriety 
of this resognition by the Railway Authorities 
of these so-ealled wholesale transastions is 
open to serious question, but not so their pro- 
hibition of transaetions in smaller quantities, 
Unfortunately the prohibition, it appears, was 
permitted to besome a dead letter, -and it was 
only when in November 19 (Exhibit 3) the 
Corporation Health Offisers moyed in the 
matter that the Railway Officers more imme- 
diately soneerned proceeded to take action. 
The Superintendent of Railway Pelieé ‘was 
approached and in effest requested to depute 
offiders to atop the so-ealled retail sales in the 
shed and its presinsta, Thereupon the Sub- 
lnspeetor in eharge of the Sealdah Railway 
Polise Station, one Kishori Lal Sarkar, was 
deputed to put an end to these retail sales. 
He visited the shed on the 186, 14th. and 
loth January 1920, and on all these days 
proslaimed tke prohibition of retail sales 
and gave publio warning to ail eonoer: ed 
that in aosordanee with the notise Exhibit 5, 
sale in quantities of less than 20 scera or 2 
dezen would. no-longer be permitted, 
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On the 15th when one Deoki persisted in 
selling about a half seer of fish, he waa 
arrested, Some five minutes later another, 
one Rem Golam, who in defianse of warnings 
similarly persisted in selling about half a 
seer of fish, was also ‘arrested. He raised an 
outery and thereupon Ee and his fellow во- 
petitioners in Rule No. 865 used violenee to- 
wards the Sub.Inspeetor and his eompanion 
sonstables, bringing about Ram Gulam’s 
eradpe and reseue. 

The main questions involved in these two 
Rules then is, whether in selling and in per» 
sisting in selling fish in the small quantities 
mentioned within the delivery shed Deoki 
and: Ram Gulam were gailty of committing 
а nuisance within the meaning cf sestion 120 
(b) of the Railways Ast 4X of 1890, 

Now the evidence shows and the findings 
are that this sale by retail attraets larga 
erowds, obstrusts the transaction of the bisi» 
ness for whieh the shed and its eourtyard 
are intended and impedes and delays the 
removalof the fish. Moreover, tho delivery 
shed and ita eourtyard not being arranged 
and prepared for the purpose of a fish market, 
` as tbe result more partieularly of this retail 
sale, the place becomes offensive, This atate 
of things, in our opinion, is а ппівапев and to 
this nuisanes on the osensions in question 
petitioner Deoki and Ram Golam persisted i in 
eontributing. 

Having regard, however, to the period of 
time over which the Railway Authorities 
winked at or tolerated these sales, wo think, 
we may properly reduse the sentenees, 

То Revision No, 834 the fine' imposed on 
petitioner Deoki will be  redused from 
R3. 10 to Ba. 5 and in Revision No. 865 the fiue 
imposed on eaak'of the five petitioners will ba 
redused from Rs. 50 to Rs. 25, In default 
of payment of the fines imposed Deoki will 
undergo simple imprisonment for fourteen 
days. In the базе of eaoh of the other five 
petitioners the 'sentense of imprisonment in 
default will stand unmodified, 


Sentences reduced, 
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BOMBAY HIGH COURT. 
Oxtainat APPLICATION FOR Revisio.a 
No. 88 or 1921. 
June 15, 19-1. 
Present :——Mr, Justiee Pratt and 
Mr. Justiae Fawostt, 
In re RANGUBAI GURURAO 
б — APPLICANT. 
Criminal Procedure Code (Act V of 1808), зв. 133, 
187 (3)—Chapter X, object of —Conditional order of 
1916 made absolute in 4920, legality of. 


ө 

The whole object of the procedure enacted 
under Chapter X of the Oriminal Procedure Code is 
for the Magistrates to make speedy ordera and 
deal speedliy with cases where a public nuisance 
has been committed, and it is for this reason that 
the jarisdiction of the Civil Court is barred under 
section 183, sub section (2). [p. 878, col. '.] 

Where a conditional order passed under section 
183 (1), Criminal Procedure Code, on the 12th 
February 1919, was made absolute under section 
187 :8. on the 1th September 1920, the High 
Court refused to treat the latter order as resting 
on the former order and consequently reversed it, 
[p. 878, col. 1] 


Oriminal applieation from an order passed 
by a First Class Magistrate at Bijapur. 

Mr. 2 B. Gumaate, for the Applieant, 

Mr. S, 5, Patkar, Government Pleader, for 
the Огожо. 

JUDGMENT.-—This ia an applioation fer 
revision of the order made under sestion 137 
of the Criminal Prosedure Code by the first 
Class Magistrate, Bijapur. 

The order complained of was made on the 
llth September 1920. But the prcoeeding 
of whieh that order purported to be the son- 


` elusion, was a ecnditional order under sestion 


183 made by the Sub.Divisional Magistrate 
of Bijapur on the 17th February 1916, That 
‘order direeted the aesuséd to remove the ob- 
straction that they had madetotheehannel by 
whioh water flowed off the public road from 
Маго] to Dhapnar within one month, or to 


‘appear to show sause in the Court of the 


.First Class Magistrat at Hungund, on the 
14th August 1916, The petitioner avera 
hat she did во, and after some «evidenee was 
taken, the matter was dropped, It was sud» 
denly revived four years later, when the 
abeolute order was made on the ! 1th Septem- 
ber 1920, The Government Pleader says 
that tke petitioner failed to. appear on the 
14th Avanet 1916, bot if that were so one 
would expect that the sonditional order would 
pave been confirmed on that date. The 
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resord is blank as to events between 1916 
and i920. d ` 

Now the whole object of the prcoadura 
enacted under Ohapter X. of the Oriminal 
Proselure Code ia for the Magistrates to 
make speedy ordersand deal speedily with 
eases where a publis nuisanee has been som- 
mitted, and it is for this reason that, the 
jurisdiction of the Civil Court is barred under 
section 133, sub sestion (2). The condition 
of the road in 1920» muet have been quite 
different from that in 19.6 when the original 
order was made, It was, therefore, impro- 
per to revive in 1920 а proceeding whioh had 
begun in 1916, If there was nuisanse in 1920, 
ilie proceeding should have been sommenced 
de noo under section 183, We treat the 
order under section 137 as resting on no oon- 
ditional order under section 133, and, there- 
fore, reverse it so far as it affeats the poti- 
tioner. . 


Order reversed, - 


i 


CALCUTTA HIGH COURT, 
CnrMINAL APPEAL No, 696 or 1920, 
February-18, 1921. 
^ . n Present :— Mr. dustise Teunon and 
*.. " Mr. Justice. Ghose. - 
ABDUL-RAHIM-MlH AXDASOTBER-—— 


^ 


Sp ад. APPELDANTB. 
ig o^ versus ; tes 
EMPEROR— RsPONDENT, 


Oriminal Procedure Geode (Act V of 1898), ss. 127, 
128, 297—Jury iriaL— Misdirection-—Summing up 
Mode of placing evidence before Jury—Pedal Code 
(Act XLV of 15860), 88. 149, 804,376, prosecution 
f Police Officers under~Onmission of Judge to direct 
attention of Jury to defence, s 


' Where in a charge: against certain constables 
for offences under sections 149, 804 and 3-6 of'the 
Pénal Code, for which до sanction: was" necessary, 
the defence was that-they, under the orders of an 
officer im charge of в Police Station, acted in pur. 
snance of the provisions of sections 1-7 and*128 
of the O#iminal Procedure Code, the "Jury shonld'be 
told-that-if ‘they-could nob accept the case ‘for the 
prosecution, they would have next to consider the 
provisions of sections 127 and 12s of the Lode of 
Criminal ‘Procedure and determine whether ‘the 
offeor in "charge of the Police Station” acted or 
ineant to-act under these sections and whether the 
gonstables acted under his orders, and that if the Jury 
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were unable to accept the case for the proseou. 
tion, and оп * ће oontrary accepted the defsnce, 
the prosecution could not in the ab:enoe of вапойоп 
of the Governor-General in :v'ouncil be continued 
and the accused were entitled to an acquittal. 
Ошу if the'Jury negktived both the саве for the 
prosecution and the case*for the defence, was it 
necessary for them to consider the further questions 
then arising, namely, whether the accused acted in 
the exercise of the ‘right of private defence and 
whether they had or had not exceeded that right, 
[p 873, col. 2] ж . , 

To take ihe witnesses one by one in the order 
of their examination and to place their discon. 


“nected statements before the Jury is not in general 


very helpful. More assistance will be derived by 
the Jury from a careful collocation of the, evidence, 
as it bears on the several allegations of the respec. 
tive parties. [p *#0,col 1] . ` 

Toread tothe Jury the exposition of the law ‘of 
England re the use of ‘military force can only 
serve to confuse the éury and to distract théir 
attention from the facts with which they have to 
deal. [p. 880, col 1.] NOU 

Appeal against an order of the Sessions 
Judge, Faridpur, dated the 5th Oetober 
1920. н 

Babus Dasarathi Sanyal, Debendra Naratn 
Вһайаоһатдев and Lalit Mohan Sanyal, for the 
Appellants. M . 

Babu Manmatha Nath Mukherjee, for ‘the 


Crown. . г 


JUBGMENT.—In this ense it appears 
that -in the-Distriet of Faridpur on opposite 
side of the river Kumar there are two Hats, 
one at Kabirajpur on the south bank, one “at 
Gosaidia оп ‘the north bank. ~The Kabirajpur 
Hat belongs to the’Mabaraja of Ooasimbazar 
and one Dhulu Mia and is within the ‘jurisdio- 
tion of the Rojair Polisa: Station, The 
Gosaidia Hat’ belongs: to an‘ ixfldential 
Zimindar némed. Krishna Das Roy and ‘is 
within the Máddripur Station, The diatanoe 
between thé two Hats is some 670 yards and 
bóth sit on the same days, namely, Mondays 
and Fridays. - 

The onse for the proseeution then was that 
the offsers of the'Rejair Police Statiou 
entered into 'eonspirasy with the men of 
Cosaimbszarand Dhulu Mia to suppress the 
Gosaidia Hat and in pureuanee of that воп: 
spiraoy, these Police Offisere, Ohowkidars and 
others, the men of Uossimbazar and Dnulu 
Mie, some 50 to 60 in all, armed with 
guns, spears and Lathies, marched in a boty 
against Gosaidia. When they had proeeeded 
some distance, they were met by two of 
Krishna Das Roy's caretakers named Ulfat 
and Meher, who sought to bar their progress, 
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An altereation ensued and in the oourss of 
the alteroation constable Abdul Rahim Mir 
fired, shooting Ulfat and sonstabla Benode 
Bandhu Banerjee similar]y fired, shooting 
Meher. Ulfat died of his injuries on the 
following day. 

Five persons were plased on their trial, 
namely, Abdul Rahim, Banode Bandhu Baner- 
јез and three others, Sitanagh Ds Dafadar, 
Sonaulla Chaukidar and one Raf Mia, The 
sarge against Abdul Rahim was that he had 
caused the death of Ulfat and во sommitted 
the ‘offense punishable under seation 302 or 
sdation 204 of the’ Penal Code. Against 
Banode Bandhu there was a oharge under 
seation 326 of aausing grievous hurt to Meher, 
and against him and the last named ‘three 
there were further eharies of rioting, and, in 
referense to the ast of Abdul Rahim and the 
déath of Ulfat, of sommittiag the offense 
punishable ander ssotion 304 read with seation 
149* of the Code. In these ' charges the 
common objest of the nùlawfal assembly in 
ihe'ecurse of whish ‘rioting and tha other 
offences obarged were sommitted was set out 
BS being ' ‘the common objeát of assaulting the 
people of Gosaidia Hat and of raiding and 
breaking up of the said Hat,” 

The ease for the defense was that on the 
2nd of September information was regeivod at 
Rajair’ ‘from a Cossimbazir offiser that on 
the following day, being a Monday and a‘ Hat 
day, a breach of the peaos was anticipated, 
Next morning the Sub-lnspector with the 
2 constables, the Daffadar, and some Ohcwki- 
dars proceeded to the spot. They found a 
largo nümber of men armed with spears, 
shields and Lathigs, erossing in a boat or 
boateand making for Kabirajpur, where there 
was a similar large body of men also armed. 
The men orossing were turned bask, They 
re-ass»mbled on the north bank. The Sub. 
Inspeetor sommanded them to disperse, and 
when they paid no heed, called upon the 
eonstables and Ohowkidars to disperse and 
arrest them aud also threatened to fire, In 
their attempt to disperse the assembly tha 
sonstables and Ohowkidara were surrounded, 
and being attacked by the ringleaders, Ulfat 
and Meher, who were armed with long spears 
(Katras) and shields, the constables sventaally 
fired, Abdal Rahim shooting Ulfat and 
Banode shooting Msher, 

The trial was by Jury and the Jary by 
their unanimous verdict found the appellant 
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Abdul Rahim guilty under section 304, 
Benode Bandhu guilty under sasticn 324 and 
asquitted all the aesused of all the other 
sharges. The learned Sessions Jadga agreed 
in the verdiet 

Ordinarily the verdist thus arrived a$ would 
be oonelusive, but in thia oase we find that 
the defenoe (whish was in substanee that 
the Sub [nspestor, being ths officer in sharge 
of the Rajair Polise Station, and the twa 
constables under his ordera were asting in 
pursuanso of the  provisifos sontained in 
gestions 127 and 128 of the Oriminal Pro- 
cedure Code) and the result of that defonos, if 
believed, were not placed or properly placed 
before the Jury, The prosesution as institut- 
ed was one that required no sanstion. Bat 
the Jury should have been told that if they 
sould not asoept the case for the prosesution, 
they would have next to oonsider the pro- 
visions of seations 127 and 128 of the Code of 
Criminal Proeedure and determine whether 
the Sub-Inspeetor acted or meant to aet under 
those sestions and whether tbe constables 
aeted under his orders, If the Jury were 
unable to assept the case for the proseeu- 
tion, and on the contrary asoepted the 
defenca as above set out, it followed that in 
the absense of the sanction of the Governbr- 
General in Coureil the prosesution sould not 
be continued and the assused were entitled to 
an &oquittal. Only if the Jury negatived 
both the ease for the prosesution and tha 
ease for the defense, was it nesessary for them 
io sonsider the further questions then arising, 
namely, whether the appellants soted in the 
exercise of the right of private defence and 
whether they had ог had not exoseded that 
right, 

No suoh instructions were given to the 
Jacy. and wa have, therefora, to consider 
whether we should diresta re trial, 

Now from the verdict of the Jury and the 
agreement of the Judge therein itis olear 
that the Sessions Judge and Jury accepted the 
oase for the prosesution, 16 is not во clear that 
the Jury aesepted the primary defense, but 
from the observations to ba found at pages 
62 to 69 of the charge it would seem that the 
Judge did, though he failed to appreciate the 
nesessary result. Їп this sonneotion we may 
also refer to the first somplaint of Abdul 
Karim, and the depositions and statementa of 
prosesntion witnesses Meher, Anwari Mia 
and Bnubon Mohan Banerji. We next find 
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In 76 DHONDI NATEAJI BAUT. —— 
that when dissussing the, special sharges 
under gestions 302 and 304 against Ablul 
Rahim and against Benode Bandhu under 
geetion 229, the Jearned Judge stated to the 
‘Jury that the aeeused only admitted an 
offense under seotion 324, and again repreat- 
‘ad the statement of an admission when deal. 
ing speoially with the oase of Abdul Rahim. 
It may be that the Sessions Jadge intended 
to say that the авепвей admitted the doing 
‘of the aot whiob, unless jastified in the lawful 
exereise of the gight of private defence, 
‘would sovstitute the offenae punishable under 
wseotion. 324. Bat there was no admission ‘by 
either appellant of the commission of any 
‘offenee, and the instrustion given by the 
Judge in the terms astually used was gravaly 
‘misleading. Having regard to all the eireum- 
stanses of the ease and the long pariod' of 
‘time that has now elapsed, we are of opinion 
that by diresting are-trial no usefal purpose 
will be servad, We, therefore, set aside ‘the 
‘gonvistion of, and the sentences passed npn, 
‘the appellants and direet that their bail. 
bonds be now disaharged. : 


à 


In eonelusion we dhonli point ont to the - 


"learned Judge that to take the witnesses ‘one 
‘by one in the order of their examination’ and 
‘to place. their diseonneoted statements before 
the Jury is not in general vary helpfal. 
“Моге assiatanse will be derived by the Jury 
‘from a earefal-eollosation of the evidense; as 
it bears on the several allegations of the 
‘respective parties. We may further add that 
to read to the Jury the exposition of the law 
of England re the use of military forse to be 
‘found in paragraphs 100 to 103 of the "2nd 
Edition of Mayne's commentaries sould only 
‘serve to confuse the Jury and to distrast their 
attention from the fasts with which they .had 
‘to in‘the present oasa, ——— UE 
" Me d : Appeal allowed; 
Accused acguttied, 
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BOMBAY HIGH COURT, 
‘Carmina APPLICATION FOR REVISION 
- "' Мо. 8l or 1921. ш 
` June 15, 1921, 
Fresent :—Mr. Justise Pratt and 
Р Mr. Justioe Faweett. 
In re DHONDI NATHAJI RAUT 
- —ACCUSED——-APPELLAXT, ` 
Çriminal Procedure Code (Act V of 1898), s. 369 
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—Court other than High Court-Alteration of judge 
ment—Review-Enhancement of punishment—Revi« 
sion, . 


Where in passing a sentence of fine a Sessions 
Judge omits to pass = sentence in default of pay- 
ment of fine, he has no power to correct’ this over. 
sight by a subsequent order. The proper course in 
such a case is to submit the proceeding to the 
High Court and ask the High Court in its revi- 
sional jurisdiction to enhance the punishment by 
inflicting imprisonment in default of payment of fine. 


Criminal appliestion against. an order 
passed by the Assistant Sessiovs Judge, 
Sholapur, in Sessions Ouse №, 26 of 1919, 

JUDGMENT.—Ia this ваза tha Additional 
Sessions Jndge of Sholapur оопуівјей the ao- 
eased on the 19th of August 1919 of the offen- 
eos under seotiona 409 and 467, Indian Penal 
Code, and sentenssd"him to two yeara and 
six months’ rigorous imprisonment and R:. 50 
io eash вазе, sentences to ran ooüsecativaly, 

"The Sessions Judge omitted to pass а sens 
tonas in defaclt of psymant of fina, Та 
oversight he purported to sorrest by a sub. 

~sequont order of 29th Ssptember;1919 impos. 
ing threa months! rigorous imprisonmeat in 
defaalt of paymant of fine. Tais subssquant 

'ordsr is the subjest of a revisioaal applisa- 
tion submitted by the aseused. =- i 

The Sessions Jadge had no power to 
review his order; for ssetion 369, Criminal 
Peossdure Code, expressly prohibited him 
from doing so. This had, beon resógnised 
in Queen- Empress v, Ganesh Hamkrishna (1), 
The proper course would have -baen for him 
to submit the proaseding to this Court aud 
ask this Conrt in its revisions] jurisdistion to 

enhanes the punishment by inflisting impri- 
sonment in default of payment of бае, This 
ia what we oan now do, and we aesordingly 
reject this applisation. 


Application rejected, 


(1) 23 B. 50; 12 Ind, Deo, (м, в) 88, 
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NAGPUR JUDICIAL: COMMISSIONER'S 
COURT. - 
Szcoxp Civit APPxAL No. 74 or 1920. 
April 12, 1921. 

К Present: ~ Mr. Halifax, A. J. О. 
UMED SINGA лур sxoTHER-- PLAINTIFFS 
— ÅPPELLANTS 
versat 
BIHARILAL AND ANOTHER- D) £FENDAN TS —- 
RE:PONDENTS, 

Contract Act (ІХ of 1872), s, 69—“Interested in 


‘the payment of money,” and “bound by law to pay," 
«meaning of. pie 


In section 69 of the Contract Act the words “in. 
terested in the payment of money" do not exclude 
е .case.of a person-who, in addition to being во 
: interested, is also legally bound to make the pay- 
ment, and the words “bound hy. law to. pay" 
include. all cases of persons, legally bound to рау, 
„whether under contract or otherwise, and in case 
of a. contract, whether it is enforceable by the 

erson to whom Wie payment is to be madeg or, hob: 

, Ep. 8&2, col. 1.] " 

Appeal against.a deores of the Additional 
; Distriet Јове, Narsinghpur, dated the 30th 
'Ostobsr 1919, in.Oivil Appeal No. 68 of 1919, 


Mr. D, P. ‘Tiwari, for the Appellants. 
Mr, V. Bose, for the Respondents, 
JUDGMENT.—Tbhe plaintiffs are absolute 
,oapppancy tenants of land which was held 
by.tke. defendants under what is oalled а 
- learo, ibcegh the terma of the dosument 
‚ Very slearly eonstitule a possessory. mort. 
‚кэде. Under ibis aontract with tke plaint- 
iffs the defendants were bound to pay tbe 
‘annual rent-to the malguzar direat, and they 
І did this regularly enongh for abcut 20 years 
but then fell into arrears, The malgyzar filed 
„в Bnitfcr the rent for three years ending 
in June 1912-against the plaintiffs as the real 
tenanta and got a deoree and attashed the 
. holding. The plaintiffs paid. off the deeree 
to save their holding from sale and then filed 
: this suit against the defendante for the amount 
they had paid to the malguzer, basing 
their elaim on section 69 of the Oontraot Act. 
The term cf the lease or mortgage expired in 
june 1916, 


In the first Court the plaintiffs were 
given the Севгєе they claimed, but this was 
set aside in appeal and their suit was dismiss- 
ed on (wo grounds The learned » dditional 
District Judge held that the plaintiffe, being 
themselves bound by Jaw to pay the rent, 
eculd rot be ealled persons merely interested 
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in paying it, eiting the case of Manindra 
Ohandra Nandy v. Jamahir Kumari (1), and 
sesoudly, that the defendants could not be said 
to be “bound by law” to pay it, because, though 
that expression includes being legally bound 
under в oontraot, as was held in Mothooranath 
Onuttonadhya v. Kristo Kumar Ghose (2), and 
the defendants were so bound under their 
sontraat with the plaintiffs, yet that contrast 
eould not have been enfbreed by the person 
to whom the payment was to be made, that 
ja the malguzar, asihe' was no party to it. 

I am unable to see any justification for 
the restristion plased upon the meaning cf 
either of the two expressions used in geo. 
tion 69 of the Contrast Aot, though there 
appears to be some jadicial authority for 
holding that a person legally bound to make 
а payment eannot be oalled a person 
merely interested'in making it, But there 
is none аё all for the proposition that the 
legal liability to pay, sontemplated by the 
section in respest of the person who does not 
make the payment, is only such a liability as 
ean be enforced by the parson to whom the 
payment is to be made, Неге the defendants 
were "bound by law to pay," basause they 
were legally bound to do so under their 
sonitraet with the plaintifs, and the „faat 
that the malguzar could not enforces’ this 
contract seers to me to bave no bearing on 
the matter at all. To restriot the meaning 
of the plain words of the sestion in that 
way is to import many other words 
into it whieh the Legislature could have put 
there but did not. 

And to say that a person who ia in- 
terested in making a payment is no longer 


` go interested baoanse to his interest is added 


a legal duty to psy, stems to me almost а 
sontradietion in terms. He is more interested 
than ever. The words used by Ghose, J. 
in Manindra .Chandra Nandy v. Jamghir 
Kwmari (1) are, no more than a eantious 
expression of an einolination to the view 
“thatthe seotion contemplates a ease whera 
the person who mekes the payment is 
undér no legal liability to make it and he 
paya the- -money for another person who is 
bound in law to pay,” but the deoision of the 
suit proceeded on other grounds, Morris 


(1) 82 C. 843; 9 C. W. N. 670. 
(2) 4 €, 369; 2 Ind. Deo. (x. s.) 284, 


‘for thinking во. But 
‘words wbish must neossssarily include впећ 


‘interested, is aleo- legally bound fo 


' $82 


INDIAN CASHS, 


[1921 


MAKHAN LAL SIROAR €, GOKUL OHANDRA CAAKRaVaRTI, 


and' Tottenham, JJ, in Futteh АЕ v. 
Gungonath Roy (3) went no further, The 
learned Judges said: "We very mush doubt 
whether a snit for sontribution, where both 
plaintiff and defendants were liable for the 
money paid by the plaintiff, falls within 
the seope of either section 69 or gestion 70 
of the Contrast Ast, whish seem rather to 
sontemplate persons who not being thêm- 
selves bound to pay the money, or to do the 
set, do it under siregmstanees whieh give 
them a right to respver from the person who 
has allowed the payment to be made and 
has benefited by it." 

It may well Бә that the framers of the 
seotion did not contemplate the ease of рау: 
ment bya man who was not only interested 


‘in paying but also legally bound to pay, 


hough Í oannot for myself see any resson 
they sertainly used 


a onse, and even if the absense of any oleer 
intention lo inslude it sonld be inferred, it 
would bs entirely sontrary to all the anons 


‘of interpretation to bold it exeluded when it 
.Glearly falls within: the words used. 


1 hold 
then with regard to sestion 62 of tha Uon- 
tract Aet that the ‘words "interested in the 


‘payment of money" do not exoelude the oase 


to being so 
п make 
' bound 


of & person who in additior, 


the payment, and that the words 


by law to рау” inslude all oises of 
persons legally bound to psy, whether 
‘under sonírast cr otherwise, and, in tte 


ease of a contract, whether 16 is enforseable by 
the person to whom the payment is to 
be made or not The appeal, therefore, 
snoseeds. 
Court is set aside and a desrep will issne 
ordering the defendants to pay to the plaintiff 
thé sum of Нв. 142.2 with interest at віх 
per eent. per annum from the date of the 
institution of the suif till the money із paid. 
The defendants will als$ pay all the sosta in 


| all three Courts. 


Appeal dec eed, 


(3) 8 C. 112; 10 C. D. R. 20; 4 Ind. Deo. (к. в.) 
72. 


The dedree of the lower Appellate . 


CALCUTTA HIGH COURT. 
Арркгт, FEOM Onper No. 337 or 1920 
wira Rate No. 874M or 1920. 

May 27,1921, | 
Fresent:i —Justise Sir N, R. Chatterjes, Кт, 
and Mr. Justice Panton. 
MAKHAN LAU SIROAR > Orrosrrg Pasty 
— APPELLANT 
versus 
GOKUL CHANDRA OHAKRAVARTI— 


PETITIONE 8-— RESPONDENT.” 

Will, construction of—Absolute debuttar—Gift of 
property charged with thakur sheba, effect of ~Bstate 
taken by donee— Attachment, objections to— Civil Pro- 
cedure Code (Act V of 1908), s. 47. 


A testator by his Will provided as follows :— 
“The sheba of the thakur established by my aucestors 
is performed at my house. Itis necessary to make 
some arrangements for p@rformance of the religious 
rites, the skeba and other acts of the thakur.........G , 
my jnatiand my brothers son, has agreed to serve 


and attend on me as longas I may live, and after’ 


my death to perform all the acts, mentioned . in 
the Will,and he has till now been performing all 


the acts of sheba, eto., and has agreed to perform. 


the said acts regularly after my death. I have on 
that account been pleased with him. , The said G. 
shall, on my demise, continue to enjoy and possess 
in absolute right all my moveable and immoveable 
properties. То this none will beable to take any 
objeotion........ . I£ the said G does nob regularly 


perform the sheba, etc, then he among my nearest . 
танг who will perform the said acts, shall enjoy - 


and possess in absolute right all my properties, 
The said G.shall not be able to take any objection 
thereto:” , 

Held, (ТУ that the intention of the testator was 
to give the estate to ©. subject to the charge of 
the skeba of the thakur; [p 884, col. 1.] 

(2) that upon the construction of the document 
there was no absolute debuitar created by the 
tostutor and that accordingly, the propertios were 
liable to attachmens and sale as the properties of 
G, subject tothe charge of the due performance 
of the sheba of the thakur. [р. 854, col. 1.] 


Appeal against an order of the Distriat 
Jadge, Nadie, dated the 2nd August 1920, 


reversing that of the Mansif, First Court 


at Krisbnagor, dated the 
1919, .. 

FAOTS: appear from the judgment, . 

Babu Amarendra Nath Bose, for the Appel- 
lant.-- This matter arises ous of an applisation 
under seotion 47 of the Civil Prosedure Code. 
Tbe judgment debtor objested to the exe- 
sution cf the money desrea on the ground 
that the properties were debuttar and he was 
n shebutt of the thakur, The, testator 
Ramgopal died in 1315, leaving a Will 
whereby he has given his properties absolute- 
ly to Gokul, the judgment-debtor. on his 


. 80th April 
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agreeing to perfrom all-the asts mentioned 
in the Will and to perform the aots of 
sheba regularly after his (testator's) death. 
Then follows another insonsistent olause, 
vir, that in onse of negleot to perform 
the asta enjoined in the Will by Gokul, 
the nearest agnate who would perform the 
asts would enjoy and possess in absolute 
right all his properties, I submit the last 
elause is inconsistent with the Grat one, ‘The 
gift over is uncertain and illegal as not 
‘being in favour of any definite person. 
Farther it is olear frora the tenor ct the 
Will that the testator intended to give 
8bsolu'ely to Gokul, As rəzards the prop 
erty being debutiar, there is no indication 
in the Will itself of its boing so, neither 
are there any materials on the resord to 
justify that ooneluaion: I snbmit under 
these oeireumstanses I am perfestly entitled 
to exeonte my deere. 

Babu Ambiez Pada Ohowdhury, for tha Rə- 
spondent.-.[ submit the gift to me was 
made eonditional by the second elause. 
. Hanos I hava no absolute right in the 
property. As regarda the sesond point I 
submit I have filed rent reseipta showing 
that the properties are debutiar, The whole 
Will, though not spesifioally mentioning the 
word debutter, clearly gives suffisisnt in- 
dications for the presumption that the prop. 
erties are debuttar. I submit the decree 
eannot be exesuted against me, 

| JUDGMENT, 
. М, А. No. 387 or 1920. 

This appeal arises out of an applieabion 
under seotion 47, Civil Peossdure Code, 
objesting to the atbashment -and sale of 
sərtain properties of the judgment debtor 
in exeontion of a money desres on the 
ground that the properties were debuitar 


and the judgment debtor was only a 
shebait, 
The question was whether the prop- 


` erties, which the jndgmont-debtor claimed to 
hold under the Will exesuted by one Ram 
Gopal Pandit on the sth Augkran 1315 
B. S, were debuttar ? 

The Court of first instànae was of opinion 
that there was no dedieation of the prop- 
erties to tha idol (thakur) bat that the 
properties were aubjest to the eharge of 
parformance of the shebi of the thakur, 
and agoordingly held that the properties 
ware liabla'ta .attashment and sale ag the 


judgment.debtor's properties, subjest to the 
charge of the due performance of sheba 
of the idol Sridhar Thakur. Оп appeal 
the learned Subordinate Judge came to 
the eonolusion that the properties ware 
debuttar. 

Now, the Will states as follows:— ..... 
TEC Tha shsba of Sri Sri Iswar Sagan 
Thakur established by my anaastora is 
performed at my bousa... «It is 
nesessary to make sime arrangaments for 
porformanea of tbe relfgious vites, the 
sheba and othsr aots of the said Sridhar 
Salgram, ministratioas to me so long as 
l live and my funeral and other eera- 
moales., „Sriman Gokul OChandra 
Obuskerbutty, : iiy ‘nut and my brothers 
son’s вор, has agreed to serva aud attend on 
me so long as I may live, and after ray 
death b> perform ell thea aota mentioned in 
the Will, and ha has till now besn per- 
forming all the said asta of skebz, sta, aud 
has agreed to perform the said asta гага. 
larly after my death, I have on that 
assunt been pleased with him. The said 
Goknl Ohandra QOhuskerbatty shall, on my 
demise, eontinue to enjoy and possess in 
absilute right all my moveable апі im. 
moveable properties. To this none will ba 
able to take any objestion............He will 
ragalarly porform the sh3ba, ets, of my 
aforesaid Sri Sri Iswar Salgram Taakar 
remaining in my house. The said Sriman 
Gokul Obandra Chuekerbutty shall also 
get the profits whatever will ba obtained 
from my moveabl) and immovaable prop- 
ertiss and dissiples eto, Any objzotions 
taken by anyone to this will not ba enter. 
tained.” Then follows the slauss upon 
whieh reliansa is plassd by the learned 
Pieader for the respondent and whioh rans 
as follows: —' If the said Gokal Ohandra 
does not reguiarly perform the shsba, oto. 
of the aforesaid Salgram Thakar and the 
religions rites of the dissinlea and ji mans, 
then hə among my nearest jnatis who will 
perform the said saote, shall enjoy and 
possess in absolute right all of my proper- 
ties, The said Gskul Chandra shall not be 
able to take any objaelions thereto,” 

There із apparently some  ineonsistensy 
in the two olanses, one that Gokul will 
possess and enjoy all the moveable and im- 
moveable properties in absolute right and 
the other that if he faila to perform the 


* 
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‘sheba some Other jnoti (agnate) would 
‘perform the act of theba and possess and 
enjoy iu absolute right all the properties, 


Giving weight to all the elauses of the Will, | 


‘we think that the intention of the testator 
. was tc give the estate to-Gokul subjeat to the 
charge of the sheba of the thakur. : 

It is eontended on behalf of the appéllant 
‘that the gift over was unsertaip, that the 
‘olansa was not intended to be operative and 
‘that the gift over was ilegal, not being in 
‘favour of ару definile.person, It is unneses- 
sary to diseuss these matter, beaause we think 
‘upon the eonstrustion of the dosument that 
“there was no absolute debuttar created by 
' the testator. 
| It is sontended, however, on behalf of the 
“respondent that there were certain dikhilas, 
upon wbish the learned -Subordinate Jadge 
‘relied, whieh  deseribe tha properties as 
debuttar, But if the’ properties were absolula 
debutiar properties dedicated to the thakur by 
‘the aneestors of the testator, they would ser. 
‘tainly have been mentioned as debuttar in 
the Will itself. Although the doeument 

makes provision for. the maintenanes of the 
‘sheba, thera is not a word said about the 
properties being debuitar and if they were 
-debu'tar, the testator sould not have provided 
‘that Gokul was to: enjoy and possess in 
. ‘absolute’ right (nibburho айва) all his mova- 
able and immoveable properties. We are 
'aesordingly of opinion that tha sonstrustion 
put upon the Will by the Court of frst 
instanoe was the sorreat one. 

The order of the lower Appellate Conrt is 
"áesordingly set aside -and that of the Conrt 
‘of first іозіввва restored with вовіз, Tha 
‘applisation for exeention made by the deeree- 
‘holder will be proseedud with by the Munsif 
' posording to law, 

We assess the hearing fee in thia Court at 

“one gold mohur, 
Roe No. 674 og 1920. 

No order is nesessary оп the Hale, as we 
have given direstions in the appeal to prcosed 
with the exeention саве, . 


7 Appeal allowed. 
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"ALLAHABAD HIGH COURT. 
First Civ L Appeat No. 14 or 1419, 
February 25, 1921. 
Present t— Mr. Jastiae Tudball and Mr. 

Justice Rafique, — 
MUKHLAL RAL лир ssoTHEt—DEFENDARTS 
— APPELLANTS 
versus 
Babu HiRANAND SINGH —PrAinTIFE 
AMD OTBERS— DEFEND inTs—ResPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Arts. 10, 120 
== Pre.emption—Lease— Limitation applicable—Custom 
—Pre-emption—Wajib-ul-arz—“Intikal,” meaning of ` 
—Appeal, second— Plaintiff, whether can take dp in- 
consistent positions, 


А. suit for pre- рвов in respect of a lease, 
pure and simple, is, as to limitation, governed by 
Article vO of Schedu’e Ito the Limitation Aot, 
and not by Article 10 of that Schedule. [p. 885, col. 
2,1 

The wajib-ul-arz of a village recorded a custom 
of pre-emption in respect of transfers by sale or 
mortgage, but in a later wajib-ul-arz the custom was 
said to exist generally in respeot of intikal, and the 
question was, whether the said custom applied in 
respect of а lease: 

Held, that the use of the word intikal in the 
later wajzb-ul-arz did not broaden the oustom во ' 
as to include a leare [p. 886, col. .] 

Where a plaintiff takes up his position on the 
basis of custom, he cannot, in second appeal, be 
allowed to shift his position and take his stand 
on a point which would have the effect of re. 
opening the whole case. [р. 886, col. 1,] 


Firat appeal from a desree of the Subor- 
dinate Judge, Ghezipur, dated the 13th of 
September 1918, 


De. S. N^ Sen and Mr. S. Р, Ghosh, for 
tbe Appellanta. 


Dr. М. L. Agarwala and Mr, U; S. Ba-pat, 
for the Respondents, 


JUDGMENT,—This appeal arises out of a 
suit for pre:emption, Oa the sth of January 
1914, the defendants Nos. 3 end 4 gave 
a perpetual lease to the present defendants. 
appellants before us, of the proprietary 
rights inan area of 23 bighas odd. Under 
ihe leaee a маган: of Rs. 12,999 13.6 was 
paid and an annual rent of Rs, 23 fixed. In 
the year 1915, a oo sharer (other than the 
plaintiff.respondent) brought a 
preemption suit, whisoh was ' dismissed 
both by the Court of firat instanse and by 
this Court on appeal. The transferee is a 
oo-sharer in the mahal, The pre-emptor in 
the first suit was alec a so-sharer in the 
gaye narai but apparently judging from the 
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judgment of thia Court, dated the 17th of 
May 1917, the transferor, the tranaferea and 
the pre-emptor were all co-sharers in different 
thoks and, therefore, under the sustom alleged, 

this Court held that the plaintiff had no 
right of pre emption as against the transferes. 
There was a question raised in that 0388 88 
to whether or not the transfor was in reality 
а sale dressed up in the form of a lease, bat 
the question was not desided. The present 
suit was brought by the plaintiff respondent 
oo the 14th of August. 1917, some 3i years 
after the transaction in question. Tha 
plaintiff's ease, as веб forth in his plaint and 
also emphatisally set forth in hia evidenee, is 
that the transfer in question was a bona fide 
prepstual lease and nota sale dressed up in 
the form cf alease; that thera is a eastom 
prevalent in the village under whieh he sa 
a nearer co-sharer, that is, a eo-sharer in tha 
same thok as the ‘transferor, i ig entitled to a 
prior right to the lease as against the defend. 
ants-appellants, Among other defences the 
defendants pleaded that the suit was barred by 
limitation; that there was no sustom at all; 
that assuming that there was а eustom, it 
did. not eover leases:at all but only sales and 
mortgages. Theyalso pleaded that in the 
present ease what had been transferred was not 


a.share but, only spesifia lands and that the. 
sustom, if айу, only same into operation on. 


the transfer of a share and not of spesifia 


plots of land. The Oouré of .first instances. 


held that Artisle 120 of the Limitation Act 
applied as the transaction was in the form of 
а lease, that the suit was, therefore, within 
time and that the sustom was established and 
that the eustom did eover a lease ав well 
ақ а вее or a mortgage; that the transfer 
was a transfer of proprietary rights and, 
therefore, was equivalent tothe transfer of 
a share and the plaintiff was, therefore, en- 
titled to & deeree, it aesordingly deareed 
the slaim aonditional on payment of money. 

The defendants have appealed. The argu- 
ment taken before us is that whether ‘the 
transaction was a sale or perpetual lease, the 
eustcm setup by the plaintiff із not proved; 
that the suit is barred by time; that the 
plaintiff must be deemed to have assented to 
the transfer by reason of his’ great Relay in 
instituting the suit. 

Taking the frst- point (limitation), we may 
point out first of all that the plaintiff's ease is 
not that the transfer in question was e sale 
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dressed up as а leane, He lays oonsiderable 
emphasis on the faét that the transfer ia a 
lease, pure and simple, and that his snit is 
within time as Artiele 120 of the Limitation 
Aat applies. The defendants have nowhere 
asserted that the transfer was a sale. Thera 
wis no issue between the parties as to 
whether the transaction was a sale or 
lease. The ease must, therefore, elearly be 
desided on the slesar assumption that the 
transfer was а perpetual lease and not a 
sala, This being so, ftis віват that .Artiele 
10 of the Limitation At does not apply 
and that Artisle 120 of the Limitation Aet 
does apply and the snit ав 16 standa i is, there. 
fore, within time. 

The next question for desision is whether 
or not the plaintiff has proved. a eustom 
whieh gives him a preferantial right -to 
taka this lease as against the defendants- 
appellants. То prove hia custom he produced 
two doeumente, one ап extrast from the 
wĘjib-ul-arg of the year 1540 and another an 
extrast from the wajib-ul-are of 1885. The 
entry in the twajzb-ul«arg of 1840 is as 
followe:— : 

"We are at liberty to sell or mortgage our 
reapsotivs properties subjest to the right of 
pre-emption,” 

The meaning of this is quite elear,. It 
lays down that in the sases of sales and 
mortgages there is а: right of pre emption. 
It goes no further and nobody воша. 
possibly say that sneh a piese of dosu- 
mentary evidence sould establish any custom 
in reapest to leases. The dooument of 1885 
runs as follows: “If a so sharer wishes to 
transfer. his share he shall transfer it firat 
to a near eo-sharer and іп ease of his refusal . 
to remote во sharers, and if they too refuse: 
to take then to any ons he may like.” Тһе 
word used in the vernacular whish has been 
translated by.the English word “transfer” 
is the word tnéikal, It is a word whieh 
standing alone is suffisiently broad to aover 
all kinds of transfers but, in our opinion, in 
jadging of the existence of the custom in 
this village, we must read the two doeumenta 
of 1840 and 1583 together, There is no 
allegation that the eustom has shanged in 
any way. Both dosuménts are put in 
evidenase by the plaintiff . The first dooumen: 
showa olearly that it was only in sasea of 
sales or mortgages that any right of pre 
emption arose, The loose use of the word 
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їп, therefore, in the year 1885 eannot be 
utilised to broaden the.dustom in avy way. 
Whatever the meaning of the word "mortgage" 
may be, whether it (neludes а simple 
mortgage ог does not inelude a simple 
morüaage, the dosumentary evidence, in опт 
opinion, assuming that it is good evidense 
of sustom, proves thet a right of pre-emption 
exists in the ease of aslea and mortgagas. 
We may point out'that rights of pre-emption 
in eases of loases are very rar». Jn our 
cpinior, therefore, the transaction in the 
present oase being & leare, pure and simple, 
does not fall within the;bustom whioh haa 
been established by the plaintiff, This alone 
would be во мепё for the desision of the 
ease. 16 has been argued, however, that the 
waitb ul-are of 1885 still hell good when 
the suit was instituted. ani tkat this 
dosument may be taken to bo evidensa of a 
fresh agreement mada at the time of 
settlement between the o)-sbharere apart from 
the eustom, that the defendants will ba bound 
by that agreement and tha’, therefore the 
word: inżikal should not’ bs eonfned to sales 
and mortgages. We wonld point out that the 
plaintiff at no stage of the aate before to day 
has taken up the position whish is now 


being taken up. He did not allege any 
agreement, nor did the defendaut. Thera 
was по issue and no defense, it ів 


perfectly possible that if this position had 
been taken up hy the plaintiff the defendant 
might have had a vely/ good defense to 
offer, and we eannot at this stage of the ease 
allow the plaintiff to shift his‘position and 
ask to have the whole oie re-opened. An 
examination of- his plaint. and his evidence 
given in the Court below shows that he 
definitely took up his position on the basis 
of eustom and refused to move from it. 
In our opinion the plaintiff has not established 
his sare or a eustom whiah entitles him to 
take this lease in priority to the defendants- 
appellants, -We, thereforg, allow the appeal; 
the suit will stand dismissed with ooste in 
both Courts, inclading in this Osurt fees on 
the higher eesle. 


Appeal allowed 
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PATNA HIGH COURT, 
APPEAL F40M ÁPPsLLATE Decree No, 399 
ov 1919. 

August 3, 1921, 

Present :—MeeJuatice Coutts and 
Mr. Ја«ііве Maspbersan, 
Ohaudhur:; SHY AM NARA'N SINGH 
— PLAUNTIFF— Á PPELLANT 
tersus 
SLWJHARAN. SAHU-—DgrExDANT— 


RESPONDENT 
Chota Nagpur Tenancy Act (VI of 1903), ss. 157, 
224—Collective suit against several lenants— Value 
of suit for appeul purposes-Ex parte decree—One 
of two defendants absent ~ Decree passed against 
both, whether ex parte. 


In the case of sa collective suit for rent against 
several tenants, if the amount sued for exceeds 
Rs. 100, section 224 0f the@hota Nagpur Tenancy Act 
applies: and an appeal lies fo the Tudioial Com- 
missioner irrespective of whether the “amount sued 
for" in respect of a particular tenant, who is 
appellant or respondent, exceeds or does not exceed 
Rs. 100. [p. 887, col. 7.] 

To come within section 187 of the Chota Nagpur 
Tenancy Act, ib is nob necessary that a decree 
should appear оп the face of it to have been passed 
es parte; it is sufficient if it is shown to have aotual- 
ly been passed ex parte. Гр 889, col 1.] 

Arent decree passed against two tenants, only 
one of whom put in an appearance and admitted the 
claim, is an ew parte decree, within the meaning of 
section 157 of the Chota Nagpur Tenancy Act, as 
PME the tenant who did ‘not appear. [p, 888, 
ool. 1 

Appealfrom a decision of the Judicial 


Commissioner, Ranshi (Ohota Nagpur). 


Messrs. Kulwant Sahay aud S, ЇЇ, Ray, for 


the Appellants. 
Mr, Sambhu Saran, for the Respondent. 


JUDGMENT. 


MacanEBsoN, J, —' The rent-suit out of whieh 
this appeal has arisen, was inatituted so long 
ago as 1918, The landlord of Sildilia iu 
Palamau brought а sollestiva suit for rent 
against four seta of tenants: The present 
respondents, who eonstituted ona set, were 
defendants Nos. 2 and 3 and both were 
sued ав majors, On the llth Deaembar 1914 
defendant No. 2 appeared and admitted the 
elaim against them, whieh was for a sum of 
Ба. 33 0-3 as arrears of rent for 1320 F. in 
respest of an area of 5 bighas 1 katha nagdt 
uttakar, plus damages at 25 per esnt, or 
a total of Hs: 41 odd. On the 6th Maroh 
1914 tha suit was dismissed’ against on» gat 


of defendants and deereed on admission | 
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agsinat the other three sete, ineluding the 
defendants Nos. 2 and 3. 

On the 31st Marsh 1914 the mother of 
defendant No. 3applied on his behalf ‘for 
revival of the suit, on the grourds that the 
defendant No. 8 was a minor though he bad 
been sued asa major, that he bad not 
appeared in tbe suit, still less admitted the 
elaim, tbat in fast the holding was one of 5 
bighas 15 kothas at a пад: sama of Вв. б, 
ineluding sesser, and that defendant No. 2 
had no eoneern with the holding and ro rent 
was due. Оа June 24th, 1914, the ex parte 
deeree was eet aside ander seation 227 of the 
Chota Nagpur Tenaney Ast, 120%, and tLe 
suit was tried ard eventually deareed for 
Ra. 0 10-6, being the difference between Rs. б, 
the rent alleged by *the contesting defend. 
ant, and Rs. 5-5.6 shown in the plaintiff's 
papers ав realised in the year in suit. 

The deoree of the Deputy Oollestor was 
upheld by the Deputy Commissioner on 

` appeal but cet aside on revision by the 
Commissioner, who held that-as the aggregate 
value of the suit as instituted was Re. 240, 
the appeal lay under sestion 218, read with 
sestion 294 of that Act, to the dndieial 
Commissioner, although, as has been said, 
the olaim against the set of defendants 


consisting of defendants Nos. 2 and 3 was only. 


Rs 4l. The memorandum of appeal was 
thereupon presented to the Jndisial 
Qommissioner, who dismissed the appeal on 
the ground of limitation. The High Court 
set aside this order and eventually on the 
let February 1919 the’ Judicial Commis. 
sioner, agreeing with tha finding of the Deputy 
Oollestor, dismissed the appeal on the merits, 

On second appeal the вазе was heard by a 
Single Judge of this Court, who referred it 
to a Division Beneh ou assount of the 
im portanae of the questions involved, 

, The firat of these questions is the prelimi- 
nary objestion taken on behalf of the 
respondent that no appeal lay to the Judieial 
Commissioner. It is sontended, in the first 


plase, that asthe value of the claim against : 
defendants Nos. 2 and 3 is only Rs, 41, the 
appeal under tbe provisions of sestion 213 lies © 


tothe. Deputy Commissioner, and sesondly,that 


even if the “amount sued for" in the original” 


suit be admitted to be Rs, 240, for tha 
purposes of determining the forum of appeal 
the “amount sued for" in the suit after the 
reviyal*in respeet of the defendants Nos, 2 
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and 3 only should be sonsiderad to ba Ra. 41, 
In my opinion neither eontention is well 
founded and the objestion must be repel- 
led. 

, The position under Bengal Aet.] of 1879 
was that it was ineambent on the landlord to 
institute а separate suit in respeot of each 
tenant, and the forum of appeal in the- ease 


. of ‘a suit tried by a Deputy Colleator was the 


Deputy Commissioner or the Judisial Com- 
miseioner according as "the amount sued 
fox” did not or did exaped Ra, 100. The 
only substantial shange in this respest made 
by the Chota Nagpur Tenaney Aot, 1908, was 
the introdustion in seation 140 of а provi. 
sion permitting a suit to “be instituted 
before ............. an. Ње Deputy 
Commissioner eollestively by or against any 
member of tenants holding land in the 
same village.” Here the important eon. 
sideration, so far as forum of appeal is 
eonoorned, ia that a single suit is provided 
for. It is patent that, in sush a suit the 
"amount sued for" ig the aggregate of the 
slaims against the individual tenants sued 
collestively, and whether the eontingeney 
was or was поб. contemplated by the Legis. 
lature, the only feasible interpretation of 
the enactment, as'it stands, ie, as the Oommia- 
sioner of Ohota Nagpur held, that in a rent 
suit against tenants eo]lestively (аз Ча а suit 
against an individual tenant) seetion v94 
applies if the amount sued for exeeeda 
Rs. 100, and the appeal lies to the 
Judicial Commissioner irrespective — of 
whether the ' ‘amount’ aned for" іп respeet 
of the partisular tenant, who is appellent 
or respondent, exceeded or did not exeecd 
Rs. 100. "Aasordingly though the appeal 
by the landlord in this instanee related to 
& tenant from whom hs only elaimed 
Rs. 41, it lay to the Judieial Commissioner 
as the amounts ened for in the suit exeeeded 
Rs. 160, The first aeontention therefore, 
faile, and as the* foram of appeal in в 
rent suit is determined. ones for all at 
the date of institution by the amount sued 
for, it follews- that if sannot be disturbed by 
в revival of the suit nt a later stage in 
respest of a portion only of the subjeat 
matter, singe the suit as revived is still 
the same suit, and the sesond sontention 
alan eaunot he sustained. 

Qa babalf of tha appellant exeep, 
tion is not taken to the judgment оф 
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the Judicial Commissioner, but itis sought 
to aseail the order of the Deputy Colleotor 
under seetion 227 reviving the. suit at the 
јоабапве of defendant No. 3. Now sestion 228 
provides that ац: order under sestion 227 
setting aside a judgment shall be final, 

The learned Wakil accordingly is driven 
io contend that that order waa made: 
without: jurisdieticn, inasmuoeh as the oon- 
sent judgment parsed against defendant 
Мо. 3 Һай: not been" pasged ngainat him for 
default of noneappesrance under sestion 157." 


There is, however, no forae in the son-° 


tention. Even if it was in law a nullity, 
the judgment eame also within the terms 


of sestion 227 Though ostensibly by 
eonsent or tinter pirtes, it had in faot 
heen passed against him ex parts under 


acetion 157. He had not appeared at oll in: 
the -suit eitber personally or through 
defendant: No. 2 as agent even as major, 
still less as minor, and he had not consented 
tothe deeree. То somo within sestion 157, it 
is rot resessary that a deeree shonld appear 
on the fase of it to have been passed ez parte; 
it is  suffleient if if is shown. 
astuslly been passed ex parie, вв 
present instanoe. This sontention 
:nd-se no. other point 
would dismiss this appeal with sosta to 
defendant No. 3 throughout the litigation, 
Covirs, J.— T agree: 


is the 
fails, 


Appeal dismissed, 


+ 
qe eem 
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LAHORE HIGH COURT. 
Өксокр Отт, Appeat No, 2642 or 1920. 
Mareh 5, 1921, 

Present :— Mr. Justice Martineau. 

REHAR DAS ARD OTBERS— PLAIAT. FE 4 

; ашк кш 
ә tersug. 
‘RAGHU КАМ акр a У 
— RESPO ракта, 

‘Civil Procedure Code (Act V of 1908), 0 I, 7.8 
— Well constricted for use of people of particular 
mohalla—Swit to restrain injury to well — Proceedings 
under О. I, v f, whether necessa y— Special damage, 
proof of—' “Public thoroughfare” and * ‘place set apart 
for use o] particular section oy people,’ distinction 


between, 


Where injury is threatened toa well which waa 
penstracted for the use of the. people of a mohalla, 
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anv resident of tho mohalla oan bring a suit in his: 
own right to restrain the threatened injury In. 
such a case the leave of the Court under Order Т, 
rule ~ of the tivil Procedure Code, is not necessary, 
aor is it necessary to prove special damage [p *89, 
со 

There is a distinction between a publie thorough. 
fare and a place set а apart for the use of a particular 
section of the public Lp. 884, col. 1.] 


Second appeal from a deeree of the 
Distriet Judge, Mqgltan, dated the 14th Juve 
1220, reversing that of the Munsif, First Clase, 
Alipur, Distriet Mvzaffargarh, dated the 
24th November 1919, 

Lala Ftargopal, for the Appellants. 

Lala Rama Nand, for the Respondents. 

JUDGMENT,—The plaintiffs in this sase 
allege that a certain well was made by опе 
Pujara Ram forthe uge cf the people of 
their mokalla, and they sne for an injunotion 
to restrain thea defendants, who hava bought 
the house in front of whieh the wel ів" 
situate, from making alterations whish are 
soptemplated in the shape of the well and in 
its surroundings, on the ground that sueh 
alterations would be inja"iousto the interests 
of the people of the mohalla. 

The first Court granted an injunction, 
The defendants appealed, and it was urged, 
on their behalf that the plaintiffs, who 
were only’ three ont of a large number of 
residents of the mohalla, had not obtained. 
the ‘permission of the Court under Order 1, 
Rule 8, Civil Prosedure Code, to sue on 
behalf of the other residents of the mohalla, 
and had neither alleged nor proved that they 
had suffered any special damage, and that the 
suit was, therefore, not maintainable. The 
District Judge, following Siddeswara v. 
Krishna (1) and Ohajju Mal v. Ganda Mal 
(2) accepted this eontention and dismissed 
the suit, The plaintiffs have preferred a 
second appeal to this Court. 

The appeal appears to have been filed after 
the expiry of the period of limitation, but the 
appellants have given an explanation for the 
delay, and as the learned Counsel for the 
respondents has taken no objestion to the 
appeal being entertained, it has been héard 
on the merits, 

The plea that the suit was not maintain. 
able basause the plaintiffa had not obtained 
permission under Order J, rule 8, Civil Pro- 
cedure Code, to апе on benalf of the ‘other 


(1) 14 M. 177 at p. 179; 1 M. L. J. 824; б Ind. Deg, 
(x. в.) 126, А 
42). 4 P. В, 1895, МА, 
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residents of the mohalla, and had not alleged 
or proved spesial damage, was not taken by 
the defendants inthe Trial Court, and the 


lower Appellate Court was wrong in enter. :. 


ta/ning that plea aud in dismissing: the 
suit thereon. The defendants’ sontention is, 
moreover, not a esorrest one. The rulings 
relied upon by the lower Appellate Court as 
authorities for holding that proof of spesial 
damage is nesesssary relate to eases о“ 
obstruetions in a publio street. What the 
plaintiffs allege in the present ease is & 
threatened injury, not to the rights of the 
‘general. publio, but to the rights of the people 
of the mohalla, There is a distinetion бе. 
tween а publie thoroughfare and а placa. set 
apart for the usa of a partieuler seotion of 
the publie. ^ [See @ша„ Mal v, Ram Rrch- 
pal (3). The lower Appellate Court: is^ also. 
not right in thinking that it is neeessary for: 
the plaintiffs to obtain the leave of the Court 
under.Order I, rnle 8, Civil Prosedure Code, 
to воё on behalf of the other residents of the 
mohalla, for they are- entitled to sue in their 
own right (Baiju Lal v. Bulak Тай (4).)- 
T-asoordingly веверё the appeal, set aside: 
the deoree of the: lower Appellate Court and: 
remand.the'sase to that Court under Order 


XLI, rule 23, Oivil Prosedure Code, for.“ 


disposal of the-appeal before it on the merits. 
The Court-fea paid on the appeal in this 
Court will be refunded, Other-eosts will be. 
вовёв in the вава. 
оз Appeal accepted; 
Oase remanded, 


(8) 91 P. B. 1901; 118 P. L. R. 1901, 
(4) 24 C, 385; 12 Ind. Dee, iN. в.) 924, 





ALLAHABAD HIGH 00U RT. 
Finst APPraL Foy Oroes No. 151 or 1920, 
February 28, 1921. 
Present ; — Mr. Justioe Walsh and 
Mr, Justise Ry ves: 
HARI RAM—ApPEBLAYT 
versus 
Tus COMMERCIAL BANK Limited 
. — Opeostre P-rty, 
Qompany— Liquidation —Payment by Directors of 
uncalled capital due for shares—-Oompany insolvent — 
Paymentgwh cther logn or towards capital, 
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Where the Directors of а Company, knowing that 
the Company is insolvent, make payment of э sum 
of money representing the uncalled capitul due 
by them for shares, such payment must be treated 
asa payment towards capital, and not as a loan to 
the Company. [p. 890 col 2.) 

First appeal from an order of the Distriet 
Judge, Azsmgarb, dated the 6th of July 
19:0, 

Mr, Janki Prasad, for the Appellant, 

Messrs. . W. Wallach and P, Г. Banerji for 


' the Respondent, 


JUDGMENT.—This appeal arises out 
of the liquidation óf athe Oommercial 
Bank of ludis, Limited. Hari Ram, the 
appellant, reeeived a letter from the Otfisial 
L'quidator, dated the 26th of April 1918 
calling on him to pay Rs, 500 represent. 
ing the unealled oapital promised by 
bim on bis applisation for sbares but not 
paid up. Hari Ram objeeted and acked to 
have bis name removed from thelist of eon- 
tributories, on the grouhd that he had already 
paid up this'amount ор the 28th of February 
1214, Tbe learned Distriet Judge overruled 
tbis objestion, He appears to have tried 
the matter in а somewhat summary way, as 
is often the sase in there liquidation proseed. 
irgs. Hari Ram went into the witness- 
box and swore that he had paid the amount, 
and ip,proof the day-book of the Bank was 
prodused, whieh showed that on the 25th of 
February 1914 Hari Ram did pay in Rs. 500 
to the capital aesount of the Company. 
The learned Dístriet Judge tested the state- 
ment by examining Hari Ham as to oertain 
debit entries made on that date and, 
subsequently, and beeauge he was not satisfied 
with Hari Ram's resollection abont them, he 
esmo to the sonolusion that probably these 
entries, both to oredit and debit, were all 
made while the books were in the possession 
of the appellant, and were in faet forgeries 
acd that he had paid nothing. : 

The Oommersial Bank of India, Limited 
was incorporated in February 1913. Bari 
Ram was one of the original Direstors but 
frcm the very beginning, the whole work of 
the Bank was left in the hands of one Kampla 
Praead, who was the Manager. The Directors 
did nothing until the 21st of February 1914 
when Kampta Prasad ran away. Hari Ram 
and a brother Direetor then went and 
examinsd the bookaof the . Bank and found 
ihat the amount of eash in hand amounted 
фо Bs, 1-4 only, Noither of them had paid 
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up any of the Rs, 500 which was due 
from them, and on the 2%thof February 
both of them paid up Re, 500 eaeh to the 
eapital assoun*, acd with the money so 
reseived proceeded to sarry on the Bank. 
They snoseeded in aarrying on until the 19th 
of May 191}, when the Company went into 
voluntary liquidation, Tbe day-book, 
admirably kept dp, shows that for mogths 
previously, the eagh in hand was only a few 
.rupees, We examined Hari Rim in Court. 
He was then able for the first time to prodnse 
a letter, which made it highly probable that 
an item of Ra, 97-6; whioh he said wag’ paid 
to a firm in Calsutta on the «8th of March 
1914, was trde but whish had been dissredited 
by tbe Court below. It appeared to us that 
if any one single entry subsequent to the 
98th February 1914 was true, the sweeping 
sondemnation of the Distriet Juige that the 
books were probably forged, was untenable. 
On further questioning, Hari Ram informed 


us thatthe vouehere for all theother entries’ 


whioh would prove the genuineness of these 
entries must’ be in the possession of the 
Official Liquidator. We thereupon asked the 
Official liquidator to produse all the 
' Goenments‘in his ‘possession. They have 
been produséd to day, and it is quite obvious 
thateevery one of these payments and entries 
is proved up' to the hilt, If these dosu- 
ments had beén beforethe learned Dietriat 
Judge, he equld not have eome to the finding 


whieh he did; and of eourse they should 
have been ‘before him. It ів part of the' 


duty of the Offiieal Liquidator, whois really 
an officer of the Court, to have all the 
relevant books and papers ready in Court. 
We, therefore, hold it proved that Hari Rain 


did pay into the eapital aesount ofthe Company ` 


on the 28th of February 1914 the вош of 
Rs. 500. | d 
There remains the question as to how that 
payment: should be treated under the 
sireumsienees. 2 Г | 
loan to the Company, in whieh oaee, of sourse 
Hari: Ram’ sould only resover ae a ereditor, 
or should it be treated as & payment towards 


the eapitel of thé Oompany. ` Hari: Ram’: 
awora on oath that before that payment wud · 


made, he and the other Direstor, Bhagwan. 
Das, passed a resolution, duly resorded in the 


minutes of the Direstors, oalling upon them: 


to рву up their ealls, That book of minutes 
was kanded oyer to: Pandit Ohandarc^ar' 
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Pande, the then Liquidator, on the 28rd of 
May 1914, His reesipt of it is on the resord 
(Exhibit D). Pandit Ohandarehur Pande is 
dead and the present Liquidator says that that 
psrtieular book is npt now in his possession 
and that he does not know where it is. 
Under these cirsamstances we have фо 
hesitation in believing Hari Rim on this 
point, espesially as bis other statementa hava 
all been proved to’ be true. It seams to 
us that it’ would be hard, after а delay 
of 6 years nearly, to order Hari-Ram to 
repay his Rs, 500 as anealled sapital, 


unless we were forsed by a clear rule of law ` 


on the subjeet, Taere is no ease, so far as 
we are aware of, in India on the point, but the 
ease of Wincham Shipbuilding, Boiler and 
Salt Company, In re, Poole, Jackson, and 


Whyte's case (1) 18 sothority for holding that- 


under similar oiranmstanees sush a payment 


by Direetors, altbongh they knew that the: 


Company was insolvent, may be treated as ‘a 
payment towards бара]. Asa matter -of 
fast it was so intended inthis ease and waa 
so treated. The ‘Diresttrs after all are 
trustees for the Oompany, thatis, the shate 
holders, and not for the oreditore. In opr 
opinion this appeal must sueseed. We set 


aside the order of the Distrist Judge abd 


order that the name of Hari Ram he 
removed from the liat of eontributories with 


eosts, insluding in this Oourt fees on the’ 


higher seale. ~ 
: Order set aside. 


(1) (1878) 9 СЪ, D. 222; £8 L, T. 659, 26 W. B. 823, 


ж. 





MADRAS HIGH COURT, 
. FULL BENCH. 
Civi, Revision Petition No. 623 or 1919, 
VN January 21, 1921. 

Present: —Sir John Wallis, Kr., Chief 
Justice, Mr. Justice Oldfield and Mr. 
Justice Sadasiva Aiyar. 

Sree Rajah BOLLAPRAGADA 
VENKATA LAKSHMAMMA GARU — 
PraiNTUPF— PETITION £X 

- versus 
OHINTAPALLI ACHIREDDI—Daranvist 


. -— RESPONDENT. , К 
Мадёаз states Land: Act (I-of (903)/ вз. 8 (5), T7 — 
Rent, arrears of, suit to: recover, by person not land. 
"holder dt date of suit but-having that pésition whemcawse 
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of action accrued—Jurisdiction—Civil or Revenue 
ирон of arrear of rent, posi- 
tion of. | 


A suit under section 77 of the Madras Estates 
Land Aot to recover arrearg of rent by а “person 
who, at the date when (he rent is alleged to have 
become due, was the landholder, but who since 
that date and before the date of the suit had lost 
that position, is cognizable by a Revenue Court and 
not by a Civil Court, [p. 895, col. 1.] 

Per Sadasiva Aiyar, J. —The language of seotion 
3,(5) of the Madras Estates Land Aot, defining ‘land- 
holder’ as including a person "entitled to collect 
the rents of the whole or any portion of the estate 
by virtue of any transfer from the owner,” makes 
even a bare assignee of an arrear of rent from the 
owner of the estate or even a part thereof a "and. 
holder’ for the purpose of enabling him to pursue 
his remedies under the Act asa ‘land-holder,’ fp. 


895, col. 2.] 

Petition, under segtion 115 of Aet Y of 
1908, praying the High Oourt to revise an 
order, dated the 29th March 1919, of the Court 
of the Deputy Colleetor of the Head Quarter 
Divisiov, Cosanada, in Land Suit No, 118 of 


FOL, ' 


: This petition coming on for hearing on 
the 20th and 28th April 1920, upon 
perusing the petition and the orders 
of the. lower Courts and the resord inthe 
ease, and upon hearing the arguments of 
the Counsel the Court (Napier and Krish- 
nap, Jd.) made the following { 


ORDER OF REFERENOE TO À 
\} : FULL BENOH. QD 
Карун, J.—This is a petition under seetion 
115 of Aot V of 1908 to revise the order 
of the Deputy Colleetor of Cosanada Divi- 
sion, returning a plaint оп the ground that 
he had no jurisdistion to entertain the 
suit. The plaintiff was admittedly at one 
time а ‘landholder. within sestion 3, elause 


(5) of the Madras Aot I of 1908, 'and the’ 
ryot of that estate’ 


defendant admittedly 
at the dateof the suit. The suit was under 
seetion 77 to resover.an arrear of rent and 
at the date when the rent is alleged to 
have, been.due, the plaintiff was admittedly 
the landholder. 
date of suit the plaintiff’s ‘interest in the 
estate had been purehased inan auation-sale 
held by the Sub.Court of Cosanada. The 
Deputy Colleetor takes the view that the 
plaintiff . cannot now sue in а Revenue Court 
urter,section.77, The ‘position of. а land. 


Sinee that date and before . 


bolder after be has parted with his estate 
was sarefully eonsidered by a Beneh of this 
Court in Sundaram Ayyar у. Kulathu Ayyar 
(1). In that ease the point was whether 
a lessee of an estate whose term had 
expired oeculd attash tbe holding under 
Chapter VI of the Aet, Seshagiri Aiyar, J., 
held that he was “a person entitled to 
eollest the rents” within the. language of 
seation З elanse (5), and avuld, therefore, dis- 
train the moveabler, but he held that though 
a landholder, be eould«not attach the holdirg. 
Mr. Justice Spenser {об the view (ав f 
understand the learned Judge) that a person 
who has parted with his estate is no longer 
a landholder, In my opinion the point is 
sovered by the opinion expressed by the 
Privy Couneil in Forbes v. Maharaj Buhadur 
Singh (2) on the analogona rights of a 
landlord under the Bengal, Tenansy Ast, 
VIII of 1885. "The.definition of a landlord 
in that Aet is “a person immediately under 
whom в tenant holds,” „Their Lordships 
say on page 938:* ` “The governing idea 
throughout the multifarious provisions son- 
tained in Chapter УП to regulate the 
respestive rights and obligations of . lanlords 
and tenants is the subsistencs of the relationship 
th t gires rise to those rights and obligations,” 
Chapter VIII of the Bengal Aet dealswith 
rent, the rate of rent, alteration in the 
rate, payment of and reseipts for rent, sala 
of holding and ejestment for arrearr, valu. 
ation of produce for division in eases of 
grain rent and payment of rent without notise 
of a transfer of the interest in the land. 
The sorresponding provisions inthe Madras 
Hatates Ast are to be found in Chapters 
Hf, V, Vt and X. The present suit is 
brought under the provisions in Chapter 
VI. Their Lordships’ dietum would, there- 
fore, in my opinion, govern this suit, noless 
tbere are words in the definition of land. 
holder whieh introduce а new element, The 
words relied on, are "and ineludes every 
person entitled to solleet the rents of the 
whole or any portion of the estate... ......... 


(1) 31 Ind. Oas, 81; 39 M. 1018; 2 L. №. 867; 
18 M: L. Т. 316; 29 M. L, J, 505; (1915) M. W. N. 
78 f 

(2) зя Ind. Cas. 63% 41 C. 926 at p- 939; 27 M. 
L. J. 4; 15 M. L. T. 380; 18 О. W. N. 747; 12 A. L. 
J. 653; (1914) M. W. N, 897; LL. W. 1059, 23 C. L. 
J.-434; ál I; A. 91 (P. 0). 

*Poge of 41 0.-[84]. 
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by. үш of any provision of law.” Seshagiri 
Aiyar, J., thinks that these words cover an 
ex-landlord. In my opinion they do not, 
I sannot read the words “entitled: to oollest: 


the rents'"as eovering also a person "entitled: 
only to sue for вп втгевг of rent.” 1 think: 
that the words denominate a elass whioh. 


might not but for those words be held;to 
some within the earlier words in the defini- 
tion “a person’ owning an estate.” 


attached -to them. 16 seems to mea false 


method of interpretation to add, to what is’ 


an explanatory definition, & definition extend. 


ing the operation of the term explained, 


that ів to Кы to add the words “ex- 
owner" to "owner." For these reasons 1 am 
of opinion that ihe plaintiff in this ease ia 
not entitled to sue in the Revenue Court, 
but I think that in view of the importanse 
of the point and the divergenee of opinion it 
is advisable to refer tb a Full Boneh the 
following questions:— 

1. Does section 3, elause (5) of the 
Madras Estates: Land Aot, : eover а person 


who but for the fast he, has transferred the 


estate would admittedly eome within this 
definition? 


`0. Has the Revenne Court or the Civil 
Court jurisdiction ёо: try the snit P. . 


KRISHNAN, J 
deeision in this ense is whether the plein- 


tifs suit lies in the Revenue Court or thè 


Civil Court, Plaintiff was the owner of an 
estate falling within the Hatates Land Ast, 
und arrears of rent are alleged to have 
besóme dve to him from the defendant, who 
is a yot. Before the present suit for suoh 
arrears was brought, plaintiff's estate was 
sold in Court auction and purshased'by а 
third party. It is soneeded that bat for 


this sale plaintiff's suit would have been’ 


properly brought under sestion 77 of the 
Aet in the Hevenue Gourt and in that Court 
only. But it is argued that the plaintiff, 
having lost his estate, ceased to bea land. 
holder and ів eonsequently not entitled to 
enforee the spesial remedies | provided by 
the Aet for the: benefit :of' landholders to 
recover arrears of rent, one of whieh is the 
right to sue in. а Revenue Court, and that 
he ean only воб. іп. the Civil Court now. 
For this sontention relianse. is; placed on 
the reaccning of tke . Privy, Oonneil_-in 


That is the’ 
meaning whish has, I think, been hitherto 


J, — The only question for our 


Forbes - v. Maharaj -Bahadur Singh (9) sd 
on, tha-desision in Sundaram Ayyar v, Kulathu 
Ayyar (1) and tbe opinion of Spenser, J., 
in that oase, the other side relyiug on; the 
opinion of Seshagiri Aiyar, J. on the point 
before.us.in the same eage. 

in the Madras case what was astnally 
desided’ was thata person in plaintiff's рові. 
tion had no right to attash the- „holding, 
under sestion. lll of the Ast. Bat. it is 
argued that no: distinetion ean properly be, 
made between the right to attash on the 
ove. hand and the right to diatrain and the. 
right to sue. on the. other hard, as all 
these rights are given‘ to landholders the 
Aat and if plaintiff is a landholder for one. 
purpose, he is equally a landbolder for the, 
other-purposes and vice versa, Т am inalined 
to think this soutention is aorreet and: the: 
distinction made by my learned bréther 
Seshagiri Aiyar, Ј,, between seationa 77 
and IIl on the poiat ie, with all reapeet 
to him, untenable, in faot it has not been 
supported at the Bar by either side. My 
learned brother bases his view~mainly on 
section 127 of the ‘Ast; but І am unable 
to see how that seetion has any bearing. 
The section is, not ineonsistent with the 
attashing landhbolder not being the owner of 
the estate, when elause (c) does not ‘some. 
into play. That elause applies if tkere is: 
sush a balanee as is dealt with by it, but 
it seems:to me that. we eannot infer. from 
the existenee of: the elanse that only land. 
holders to whem sueh a balanse ean beoome 
dus are ineluded їп sestion 111,  Seotien 127 
deals with the distribution of the sale-proseeds 
when: holding is sold and it hae, in my apín-: 
ion, bearing -on the-question who ean 'get the : 
holding sold. 

Nevertheless I am inslined to think that the 
desision in Sundaram Ayyar v. Kulathu Ayyar 
(1) thata person in the position ofthe pláintiff 
is not entitled to take advantage of the re- 
medies given by the Ast to. reeover rent, re- 
quires re-ecnsideration, The learned Judges 
were of. opinion that the ratio. decidendt of the 
Privy Qouneil ruling in Forbes v, Mahoro; 
Bahadur Singh (2) required that they 
should take the view that they did. ‘But with 
all теврев& it seems to me that the diffefónces 
between the Bengal Tenaney Act under whieh 
that ruling was given and our Estates Land 
Aet are so great and so material on the point 
before re,.that it-is very- doubtful if wg ean 
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properly base oar judgment on the obssrva- 
‘tions of tbe Privy Counseil: The learned 
Judges have pointed ont the differenees 
themselvez, and 1 need not repeat them, The 
desision of the case before us really turns on 
the definition of the*tcra landholder as given 
by our Aot, and we have to see whether 
plaintiff comes within that term, Tae Bengal 
Ast does not use the terms at all. Таг 
definition of the aorresponding term "land. 
‘Jord ” in it is that he ia “a person imme: 
diately under whom a tenant holds," and it 
‘is thus materially different from . the 
‘definition of landholder whieh we have in 
sestion 3, olanse (5), and which inelüdes, 
beridés the owner of the whole or part of an 
„estate, persons entitled to oolleot rente of the 
' estate by virtue of a transfer or of an 
‘order of Court or by any provision of law 
In view of this marked difference between 
е two Aetson the very point wo. have to 

consider, it seems to ms with all respest 
0180016 to rely on the general observations 
‘of- the Privy Counsil in eonstruing the 
Madras Aot, Furthermore no provision 
exists in our Aot similar to section 145 (A), 
on which eonaiderable relianse was plased by 
the Privy Courcil, - 


On the question whether plaintiff did or did 
` not сопіїопе to be а landholder for the рог: 
posé of resovering his rent by suit in the 
Revence Court, [am inslined to agree with 
Seshagiri Aiyar, Ј:, that he did so continue 
notwithstanding that his estate had beén lost 
to him before the date of suit ; for I think 
.íte definition of the term * landholder 9 in 
gestion 3, slanse (5), is'wide enongh to inelude 
him.as а person entitled to eollest the rents 
due to the estate by. virtue of a provision of 
“law, whioh ia part of that definition. As 
plaintiff retained in himself. the right to 
` воПевё the rent due on the estate for the suit 
‚ fasli when he lost the title to the land, it seems 
diffienlt to say that he does not. fall within 
„that part of. the definition above mentioned, 
: Oar attention was drawn to the resent Fall 
Bench ruling in MarénaVeeraswamy v. Boyina- 
palli Venkatarayudu (3), where this Court had 
fo sonsider the meaning of the term land. 
holder, but that deaision does not seem to haya 
any bearing onthe present question, I am 


ерт, Cas. 778; 18 L. W..61; 39 M. L., J, 225; 
98 9 Т, 458, 


“right to the estate, 


‘Jandholder in seation 8, 
‘ decision of the° Privy Couneil in Forbes v. 
' Mahara) Bahadur Singh (2) has nothing to 


inelined to think е Revenue Court is the 
proper forum for the present suit. 
16 has also been argued before us that even 


"if plaintiff had eeased to be a landholde: at 


the date of suit, as he was admittedly a land- 
holder when the sanse of action acarued to him, 
his right to sue in the Revenue Court, whish 
had also aesrued to him prior to the Td of 


‘hig estate, should not be held to have been 


taken away. It is nob necessary to gonsider 
that point as Iam inolined to think that he 
continued ag landholder, 

As, however, my "learned brother із of 
opinion that the question should ba referred 
to the Fall Bansh, I agrée to, that eourae in 
view of the eonflis& of opinion on the point 


‘before us batween the two learned Judges in 
‘the Madras вазе and alao between ns, 


I, theref?re, agree бо the questions proposed 


‘by my learned brother being sumbitted tə the 
Fall Banoh. 


t - сна 


This petition same on for hearing before the 
Fall Вепаћ on the 4th Jánaary 1921, 

Mr. F. Narayanamurthy, for the Petitioner, 
—Тһе question before your Lordships 
is whether an ownor of an éstate who lost 
right to it subsequent to the asarual of rent 
воша bring the suit to récover such arrears of 
rent in а Revenue Оопгб'ог not, The further 
question is whether he is a landholder under 
the Madras Estates Land Aat, so that tho 
remedies provided for впећ landholders are 


‘available to him. The Dapaty Colleator of 


Cosanada declined jurisdistion over aush a 
suit; bense this revision. This position 
was considered by а Benésh of this Court in 
Sundaram Ayyar v, Kulathw Ayyar (1). There 
it was held by Seshagiri Aiyar, J , thata land» 
holder who lost the estate eontinues to be a 
landholder for the purpose of oaliasting rants 
aesrued prior to the date when he lost 
He is ‘a peraon entitled 
within the meaning of 
olanaa (5). The 


to'eollest the rents’ 


do with the present ease whieh arises under 
the Madras Act, whieh is in very material 
respesta different from the Bengal Tenansy 
Aet. My further submission is that sinse 
the oause of astion when it arose was within 
the exelusive  jurisdietiou of the Revenue 
Court, subssquent ehange of position sould 
not affect the forum. In the Bengal Aot, 
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there ia no qaeation of sompeting jurisdistions, 
So the suit is properly tryable by a Ravenue 
Court, А Е 

Mr, N. Rama Row, for the Respondent.— 
The opinion of Ѕрепавр, J., in Sundaram 
Ayyor v. Kulathu Ayyar (1) is in my favour 
that person who has parted with his estate 
із not а landholder. 

The Privy Oouncil decision in Forbss v. 
Maharaj Bahadur Singh (2) is strongly in my 
favour and governs this case. There they 
observe thaé the assenc) of the right to collest 
rent is the _ Subsistgned of the relationship 
that gives risa to those rights and obligations, 
so thatis an authority for the position that 
when onse a. landholder has parted with his 
estate, he does not continue to be a landholder 
for any purpose; hence his suit does not lie 
in a Revenue Court, So my submission is 
that the Revenue Court has no jurisdietion to 
try the suit. 

Mr. P.Narayanamurthy, in reply, said he 
had nothing more to add. & 

OPINION. 

Watuie, `0, J.—In this ease the Civil and 
‘the Revenne Courts have both deelined 
jurisdistion over a suit instituted by the 
plaintiff, after be had parted with his astate, 
to recover rent whish had assrued due to him 
while, he was still the owner of the estate and, 
as such, a "landholder" аз defined in 
seation 3,. slause 5 of the Madras Estates 
Land Ast, One of the prineipal ohavges 
effeoted by that Ast was that on gronnda of 
polioy it took away from the Oivil Courts and 
transferred to Revenue Officers jurisdistion 
to try rent suits instituted by ' ‘landholders " 
against ".ryoís"" as- defived in. ‘the Aet. 
Seotion 189 sonfers jurisdistion on а Оо]. 
lestor or other: Revenne Offiser epesially 
authorised to try this and the other snits and 
applications speoified, ‘aud expressly probibits 
any Civil Court from taking sognizanoo in the 
. exercise of its original jarisdistion ^ of any 
dispute or matter in respeot of which such 
suit or applisation might Фә brought or 

' made," 
was one whieh the Revenue Court was eri- 
powered to try and the Oivil Court was pro- 
hibited from trying. lt was one whioh in 
the interest of the landholders and the ryo’s, 
and espesially of the туой, the Lagislatare 
sovsidered should be disposed оѓ by the 
Revenue Court ; and the real question in this 
саве appears to me to be, whether, looking 


This eause of action when it arose | 


at the Aet ag а whole, it was the intention of - 
the Legislature thatthe parties should be 
deprived of the appointed foram for thie elass 
of suits by reason of the fast that, after the 
eause of action aserngd and before the institu- 
tion of the suit, the plaintiff parted with 
his estate and oeased to some within the 
definition of "landholder" as “owner” of 
the estate. і 

One of the questions referred to us is 
whether the fast that after the transfer be 
was entitled to collect certain arreara brought 
him within the sesond part of the definition 
asa person ‘entitled to, aolleat the rents of the 
whole or any portion of the estate by virtue 
of any transfer from the owner or his 
predesessor-in title or of any crder of a eompe. 
tent Oourt or of any, provision of law,” 
Assuming for the moment it did tot that 
would nof, it appears to me, sonalude the 
farther question in the referense as to tha 
jurisdietion of the Revenue Court over a-suit 
for sush arreara ‚whieh is really the ovly 
question arising on the fasta of the ease. The 
undoubted effect of sedtion 18. of the Aot is 
to confer on ths Rayanua ours, &xolusive 
jurisdistion to try suits for rant aseruing dup 
Чо a landholder from a ryot оп his estate and 
to prohibit the Civil Courts from entertain 
ing them. Tae Revenue Court haying thua 
basome seizad with exslusive jurisdistion over 
this eause of action when it arose, I вап find 
no ‘sufficient reason for holding that the 


‘Revenue Court besame divested of this ei. 


'elusive jurisdiction by reason of в transfdr 


.of ownership after the cause of astion агоза, 


Tae subsequent transfer in no way affeats 
the oaase of astion or the reasons whieb moved 
the Lagislatura to sonfer exolusive · juris. 
diction on the Revenue Court and-it ‘would,. 
án my opinion, be opposed to ‘the xsheme aud 
polisy of the Aot to hold that it had the-effeat 


‘of taking away the suit from what, in the 
-opinion of the Legislature, is undoubtedly the 
'more appropriate forum. 
:910 read with the Sohedule to the Aot, the 
"Legislature has provided spesial -periods of 
limitation for saita and applisationg under the 


Farther“ by sestion 


Aet in the Revenue Courts, periods whieh do 
not apply to suits in the Oivil Courts, Iu 
this ease, No. Sin the Sshedule the spesial 
period is ‘thraa years from the date whan 
the arraars Ыззэдз du», or whara thara 
has beena suit or other prosesdiug for the 
purpoga of assertaining the rent, tha date of 
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the deoree or order by whieh the rent is 
‘finally ascertained, whichever date may be the 
later,” whereas under Article. 110 of the 
Lifnitation Aet, whioh would have to be 
applied by the Civil Court in a suit for 
arrears of rent, time begiga to run "when the 
arrears besome due." - If it ba said that the 
Schedule to the Esta'es Land Aot merely 
reproduses the desisions as to the effeet of 
Article 110 of the Limitation Aet, this aannot 
be said asto the provisicna of sestion 210, 
whish makes some of the general provisions 
ofthe Limitation Aot ipapplieable to this 
elass of suits, Thua the result of holding 
that the effeot of the transfer of ownership 
was to transfer jurisdistion to the Civil Court, 
“might be to render a auit nct barred whioh 
bad slready besome barred in the Revenue 
Court. These diffisnliies are avoided by 
holding that the Legislature intended to give 
.exelüBive jurisdiction onee for all to the 
Revenue Court in suits for arrears of rent 
whioh авогива due ќо a landholder ns defined 
in the Aet. Sueh an owner appears to me to 
be in. mush the same. position as an assignee 
of ап arrear from the landholder. Assuming 
euah-an assignee not to beoome а landholder 
by virtue of the definition it is nonetheless 
“lear, in my opinior, that the suit to resover 
the assigned arrear боша only be presented 
in the Revenne Court. No such question of 
: sompeting jurisdisticna arises ünder the 
Bengal Tenaney Ast, and the deoision of the 
Privy Council on the terms of that Aot in 
Forbes! v. Maharaj Bahadur Singh (2) ів, 
in my opinion, wholly inapplieable ‘to the 
present ease, It was a deoisicn on a question 
of some diffianlty arising under that Aot and 
“depending entirely on the terms of that Act, 
and should be applied with great eaution to 
questions urtder this Ast, whieh differs from it 
їп many important mattere; My answer to 
the seoond question is that the Reveune 
Court and not the Civi] Court has jorisdiation 
to dry ihe present ease, 

It is, therefore, unneoeseary to answer the 
first” question, whether a plaintiff whose 
right to resover arrears of rent is insident to 
his former ownership of tbe land oan be 
eonsidered to bea person entitled “to solleat 
the rents of the whole or any portion of the 
estate by virtue of any provision of law," 
words whieh are ап amplifisation and 
extension of the words “and all persons 
farming lands from the above persons" in 

ө 


-change from the 


seation 1 of the Madras Rent Resovery Aot; 

VIII of 1865. To answer this question in the 

affirmative it would be nesescary to hold that 

the words "the rents” mean any rente, and‘ 
that the faot of the accrual of rent being 

insident to the ownership of the laud isa 

"provision of law” within the meaning of ihe 

definition, 


OLDFIELD, J.—1 agree. 

Sépasiva Aiyag, J.—I  respeetfully agree 
with my Lord the Obief Jifstiee throughout, 

I am further inslined to hold that the 
language of sestion 3, oluuse (5 of the Madras 
Estates Land Aot, "Зеба ‘tandbclder’ as 
inelnding в person ‘ ‘entitled to oollest the rents 
of the whole or any portion of the estate by 
virtue of avy tranafer from the owner" makes 
even а bare assignee of an arrear of rent from 
the owner of the estate or even a part thersof 
в landholder for the purpose of enab'ing him 
to pursue his remedies -under the Aet as a 
‘landholder.’ That there aculd bs several 
"Jandholders" atthe same time under the 
Madres Estates Lind Aat has been established 
by the deeisions of tbis Oourt. Havirg 
regard tothe poliey of the Madras Estates 
Land Aet gatherable from its provisions read 
as a whole, I think that the Legislature sould 
not bave intended ‘that jurisdistion to 
entertain and deside a suit for rent should 
Revenne Court té the 
Civil Court, Беовпве the plaintiff entitled to 
an arrear of rent has lost the ownership of 
the estate or is an assignee from the owner of 
the estate and isnot theowner ofthe estate 
at the time of the suit, The word “transfer” 
in tesiion 3, olauee (5), is not qualified by 
avy words indicating that the transfer of 
the total estate or part of the estate (to 
which interest the right to sollest rents is 
appurtenant) is alone intended and that it 
does not include the transfer of even the 
bare right to sollest an arrear of rent or future 
acoruing rent. In Bollapragada Venkatalak. 
shmana Qaru v, Nenda Seetayya (4) there is an 
observation by me (whieh observation is an 
obiter dictum) that a person who does not hold 
the present position of landlord is not entitled 
‘to pursue the summary remedy under the Ast 
for recovery of rant due to him, and 1 quoted 


(4) 57 Ind. Cas, 764; 43 М. 786; IL L, W. 466 
(1920) M. W.N. 204; 80 M. І, J. 80; 28 M. Le 
Т, 44. 
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the Privy Oounsil deaision in Forbes v. Maks 
ruj . Bahadur Singh (2) in support of that 
. dictum. 

Having further sonsidored the matter in 
this case, Т sonsider that opinion unsound, as I 
think that I failed to giva .anffisient woight 
to the differenses both in language aud poliey 
found on a &omparison of the provisions of tha 

' Bengal Tonahay Aoi andthe Madras Estates 
Land Ast. ` . 

м. б. a i 
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ALLAHABAD HIGH COURT. 
Sscoxp Опт. Arrest No. 1193 or 1918. 
Febroary 11, 1921, 
Preseni:— Mr, Jastioe Rafique and 
Mr, Justice Stuart. 

Hai Mauwi MOHAMMAD YU NIS 
—PLADNTIFE — APPELLANT 
versus 
MOHAMMAD ISHAQ KHAN ano OTHERS 
— DevenDaNts— RESPON DENTS. 
Muhammadan Law—Hanafi School —Wakf, whether 

created by registration without delivery of possession. 


Under the Hanafi Law it is essential to the valid- 
ity of a wakf that the ша] should actually divest 
himself of the possession of- the wakf property. 
‘Mere exécution and registration of the document: of 
„wakf without-delivery of possession is not sufficient 
фо create а wakf, 

Muhammad Abiz-ud-din' Ahmad Khan v. 
~ Remembrancer to^ Government, N. W. P. and Oudh, 
` 16 A. 3221; ASW. NZ (893) 109; 7 Ind. Dec. (м. в.) 
з 1832 followed. - 


їз Segond appeal.- from , a _desiaion of. the ' 


“District Judge, Aligarh, dated the 23th 

July 1918. ^... x 
Mr. 8. A. ‘Haider, for the Appellant, " 
Mr. Igbal Ahmad, ‘for Һә Rospondents, 
JUDGMENT;— 


iff appellant for the resovary, of plot No. 611, 
. measuring 66 biswas, on the following allega- 
tions, He stated that one Abdul Malik exe- 
euted à deed of waif in respect of plot No. 
611 in 1905 in favour of the .sahool : called 
Anjuman i Sherwani at -Aligarb., Subsequent 
to the ereation of the wakf Abdul Malik: sold 
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' point, 


"We are bound by it. 
* faila and ia dismissed with eosts, insluding ih 
_ this Oourt fees on the higher eagle, | 


Legal. 


(x. в.) 922, 


The Suit out of whieh this : 
appeal has arisen was institutéd.by the plainte - 


T1921 - 


the whole of his property to the defendants. 
The latter are in possession of tha wakf pro: 
perty also and resisted the olaim of the 
sohool, The plaintiff as the Secretary of the 
sshool sued to recover possession of the wakf 
property. The oldim was resisted on various 
pleas one of whioh. was that no valid гаў, bad .. 
been ereated, Both Courts acoepted the pleas 
in.defense and dismissed the olaim. In sesond 
appeal to this Court it is sontended that the 
evidence on the *resord proves a valid wakf 


‘under tbe Hanafi Law and that the view taken 


of that law by the Courts below is erroneous, 


‘Assording to the ease for tha plaintiff, a deed 


of wakf was exesuted and registered by 


‘Abdul Malik but possession of the wakf pro» 
'perty was not delivered to the sohool. 


The 
plaintiffsontenda that the mere exasution of 
the dosument unattertded with the possession 
of Ње wakf property is suffisient ‘to hava 
ereated the waif, In support of this view 
reliance is plased upon the fatwa- of Kazi 
Yusuf. Moreover, it is urged that where 
under the Hanafi Law the Imam acd his two 
disciples differ, the opinion of Kazi Yusuf 
will prevail. We .fiad that the sontention 
raiced on behalf of the plaintiff. appellant i in 
this ваза is oovered direstly by. authority. 
The ease of Muhammad: Asis.ud din. Ahmad 
Khan v. Legal Remembrancer to Govern- 
ment, N. W. P. and Oudh (1) is direstly in 
lt was laid down in that ease that 
secording to the law of Sanni Muhammedans 
it is essential to the validity of a waif that 
the wakif should astually divest himself of 
possession of- the wakf property. This esse 
has never been dissented from in this Court, 
The appea!, therefore, 


. | Apreal dismissed, : 
(00 15-A, 821; A, W, N. (1898) 109; 7 Ind. Deo, 


t 
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KALKA DAS ©, GAJJU SINGH, 
ALLAHABAD HIGH OOURT, 
FULL BENCH. 
Bscoxp Отуп, Apewat No. 720 or 1918. 
' Maroh 4, 1921, 
Present: —M v. Justioo Tudball, Mr. Justice 
Rafique and Mr. Justies Ryves. 
KALKA DAS-—PrAINTIFF— 
APPELLANT 
versus 


GAJJU SINGH AND ANOTHER— 


DirENDANTS—HFH/ESPONDENTS, 

Agra Tenancy Act (II of 1901), з, 193 (a!-—Suit 
for arrears of rent against occupancy tenant, whether 
maintainable—Provincial Insolvency Act (LI of 1901), 
Й 16 (2), applicability of, to suits under Agra Tenancy 

cel, 


The provisions of the Provincial Insolvenoy Act 
cannot and do nob applyso any suit or proceeding 
under the Agra Tenancy Act, and section 16 (2) 
of the Insolvency Act is no bar to a suit against 
an occupancy tenant who has been declared an 
insolvent, for recovery of arrears of rent of an 
occupancy holding, and such holding cannot be 
dealt with by an Insolvency Court. [p. 838, col. 2.] 


Second appeal from a desision of the 
Distriet Judge, Cawnpore, dated the 2nd 
of Marah 1918. 

Mr. К, №. Katu, for the Appellant, 

Dr. 8, M, Sulaiman, for the Respondents. 


JUODGMENT,—This appeal arisss out of в 
suit brought by the plaintiff-appellant for 
the resovery of arrears of ront of an agrisul- 
tural ossupany holding. Kalka Das, the plaint- 
iff-appellant, is the Zemindar and Lambardar 
of the village, Gajjo Singh, the principal 
respondent in the sase, is the oseupanoy 
tenant, Hs was deslared an insolvent on the 
23rd of June 1914, On the 5th of June 
1917 Kalka Das brought the suit out of 
whioh this appeal haa arisen for the resovery 
of arrears of rent for 1322, 1323 and 1324 
Fasli in respeat of the holding. The plaintiff 
impleaded the Reeeiver also as a defendant 
in the suit, The Reseiver objeated to being 
brought on the resord, on the ground that the 
order of the Distriet Judge vesting the pro- 
perty of the insolvent in him (the Reoeiver) 
did not refer to the ossupaney holding. This 
objestion was allowed. Atthe time the suit 
was brought by Kalka Das the insolvent had 
not been diseharged. The latter pleaded, 
in defenee, that the suit against him was not 
maintainable in view of the provisions of 
section 16 (2) of the Provinoial Insolveney 
Aot, Na, III of 1907, The Courts below have 
Boseded to this ples and have dismissed the 
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guit; hense this sesond appeal to this Court 
whieh though triable by a Single Judge, has 
been referred to this Fall Boneh in view of 
the deaision in Raghubir Singh v. Ram Chan. 
dar (1). 

On behalf of the appellant it is urged that 
the deeision in the ease mentioned above is 
in¢orreot, as the attention of the learned 
Judges who decided it had elearly not been 
called to section 193 of the Tenanay Aot. 
In the ease referred fo if. was held that а 
suit for arrears of rent against a tenant da- 
slared an insolvent and as against whom 
suoh deslaration was in full foroe and 
effect at the date of the suit, was not main- 
tainable, 

That desision was based on section 16 (2) 
of the Provineial Ingolveney Ast and the 
learned Judges say that that sestion express- 
ly provides that, save as therein provided, 
no suit shall be brought against a person who 
is declared to be insolvent without leave of 
the Court. They went further on to express 
the opinion that, so far as an ordinary suit 
for rent is sonesrned, the landlord was in 
exactly the same position as any other 
ereditor, 

Section 193 of the Tenaney Ast lays down 
that the provisions of the Code of Civil 
Proeedure shall apply to the prosedure 
in all suits and other  proosedings under 
the Aot, so faras they are nof insonsistent 
therewith and subjeat to certain modifications 
and additions, Olanse (a) of the seation runs 
as followa :— 

"Olause (a) of the sesond proviso to sestion 
266, seations 320 to 326 (both inelusive), 
Chapter X X, seation 370,and Chapters X XV f, 
XXXII, XXXIX, XL, XLII and XLIV 
of the Code of Civil Prosedure shall not 
apply to any such suit or proceeding." 

The Civil Prosedure Code then in foree 
was Ast XIV of 1882. The Provinsial Law 
of Ínsolveney, when the Тепапоу Aot was 
enaeted, was embodied in Ohapter XX of the 
Oode of Civil Prosedure. Seetion 193 (a) 
of the Tenauey Act, therefore, slearly laid 
down that Ohapter XX, whioh sontained tha 
insolveney law of the provinee, should not 
apply to any suit or proseeding under the 
Tenanay Act. Ohapter XX of the Civil Pro. 


(1) 12 Ind, Cas, 927; 8 А, I. J. 1287; 84 A, 
121 
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cedure Code was repealed by Aat ТЇЇ of 1907, 
the Provincial Insolvensy Ast, Seation 56 
of that Ast runs as follows:—"The en. 
astments mentioned in the Sebedule are 
hereby repealed to the extent specified in 
the fourth solumn thereof,” Inthe Sahedule 
is entered Aot XIV of 1£82, the Code of Civil 
Prosedure, sestion 341 (e) and Chapter XX, 
(sections 344 to 360 А), Olause 2 of section 
&6.of Aet III of 1907 goes оп to say that 
where in any enastment in force at the 
date of the comménsement of this Act 
referenoe is made to ,Ohapter XX of the 
Code of Civil Prosedure, 1877, or of 
the Code of Civil Prosedure, 1882, or 
to any sestion of either of those Chapters, 
sush referenea shall „ко .far ав may be 
praotieable, be aonstrued as applying to this 
Ast or to the sorresponding seation thereof, 
Reading this seotion with section 193 of Act 
JI. of 101, it is obvious that the Provineial 
Insolveney Aot does not’ and sannot apply 
to any suit or proseeding: under the Tenanoy 
Ast, The law, therefore, on the subject ів 
peifeotly slear and plain Sestion 16 of the 
Insolvensy Aot eanaot and does not apply to 
the suit for rent out of which this appeal bas 
arisen, and it is obvious tbat tbe desision in 
Baghùbir Singh v. Ram Ohandar (1) men- 
tioned above was ineorreot, 

We would also like «to point out that 
gestion 16 (2) (а) of the Insolvenoy Aet 
makes it clear that on the making of an order 
of sdjudisation the whole of the property of 
the insolvent, save in so far as it, ineludes 
such partioulars ав аге exempted by the Code 
of Civil Prosedure or by any other enactment 
for the. time being in force from iiability to 
attashn ent and eale in exeoution of a deoree, 
кра) vest in the Ocurt or in the Кеввітег. 
The ossupanoy holding is not transferable in 
exeoution of a deeree of the Civil or Revenue 
Court or otherwise than by voluntary transfer 
between certain persons, This is to be 
found in ceation 20 of the Tenaney Ast. It 
is, therefore, clear even on the fase of the 
Insolveney Act itself that the pespuanoy 
holding cannot be dealt with by'an Insol- 
vensy Court. Seotion 198 of the Tenaney 
Aot. ard ‘sestion 56 cf the Insolveney Act 

make the point quite elear and there 
is nothing further to be said in the mat- 
'ter. 

In our opinion the desision of the Courts 
below is icsorrect, The suit, having been 


dismissed оп а preliminary point, will have to 
go bask for decision on the merits. 

We, therefore, allow this appsal, set aside 
the decrees of the Courts below und remand 
the case to.the Court of firat instanae through 
the lower Appellate Court with direotions to 
restore the oase to'its original number on the 
file and to proased to hear and determine it 
onthe merits, АП fhe costs inourred up to 
the present time will be costs in the esuse 
and will abide the result. Oosts in this Court 
will inalude fees on the higher soale, 

Appeal allowed, 


LAHORE HIGH COURT. 

' Lerrers Parent Аррваг No, 14 or 1921. 
April 22, 1921, 
Present:—Mr Justice Abdul Raoof and 
Mr Juaties Martineau, 

Tae SHOP snows as RATAN CHAND. 
JAWALA DAS, тнкогез MAKHAN 
MAL anp GANDA RAM—PrAINTIFFS 

— APPELLSNTS 
vereus 
Tus SHOP xsows as ASA SINGH BOGHA 
SINGH, такосан BUGHA SINGH— 
DsigzsDANT— RESPONDENT. 
‘Limitation Act (IX of 1908), Sch. I, Art, 85— 


Mutual transactions—Sutt to recover balance —Limi- 
tatton applicable, . 


Defendants used to send grain to plaintiffs to be 
stocked and sold by the latter and used also to 
borrow money from the plaintiffs. The latter 
brought a suit to recover the amount. of a balance 
struck by the defendants: 

Held, 1 thatthe state of dealing between the, 
parties disclosed a mutual, current and open 
account; [р 99, col, !.] 

(>) that the mere striking of the balance by the 
defendants was no evidence of a new contract; [р.. 
89», col 2] 

13 that. the suit was governed by Article 85 of 
Schedule J to the Limitation Act. [p. 899, col. 2.] 

Letters Patent appeal against the judgment А 
of Mr. Justice Soott. Smitb, dated the 16th 
December 1920 and printed as 59 Ind, Cas. 
66+, in Civil Appeal No, £51 of Lyd, 

Mr, Nanak Qhcnd, for the Appellants, 


Mr. Mukand Га! Puri, for the Respondent. 


JUDGMENT,.—In this sase the plaintiffs. 
ор the 9th Deasmber 1919 sued: the defend. 
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ants for Es. 820 оп bahi gssonnt. The 
material allegations on whieh the suit was 
brought were these: that the defendants took 
from the plaintiffs Rs. 7,445 8-6 between 3rd 
November 1912 and 15th of May 1913, and 
paid baok Rs, 6,620.11-3 up tothe 17th of 
Ostober 1913, On this last date the acsount 
was olosed, leaving а balanoe of Rs. 732.10 3, 
whioh the defendants agreed to pay with 
interest at the rate of Re. 1 per sent, par meon- 
Bem. Subsequent to this balanse Rs, 283-9.9 
were paid on the &th Saptember 19 4 Го 
the balanos of Rs. 449-3.6, Вз, 330.19.6 
interest was added, and thus tha amount of 
Rs. 800 was olaimed. The plaintiifs ava a 
firm of commission agents and sell and buy for 
prinsipals as aganta. "They also carry on the 
business of money lending, The defendants 
are a firm who dealin graio. They used to 
sand to the plaintiffs as commission agents 
йтаїп бо bs stosked and sold for the plaint- 
iffa. Thus thera was a relation of prinaipals 
and agents bstwasn the plaintiffs and the 
defendants, In addition to this the plaintiffa 
used fo advanse loaus to the defendants inde. 
pendently of tha business of agensay. The 
business ofagensy, itis now admitted, was 
separate from the frausastions of loans ad. 
vanoel by the plaintif: to the defendant; 
The two assounts were quite independent of 
each other, 

On the fasts as above stated, tho balanas 
elaimed was due on a mutual, open aud surrant 
&osount and there had bsen resiprooal de- 
mands between the parties, The suit was 
resisted on the plea of limitation and Artisle 
85 of the Firat Schedule of the Limitation Aat 
was relied upon, The plaintiffs on the other 
hand relied upon Artiola 57 and the Punjab 
Loans Limitation Ast, by whieh the period 
of three years under Artiole £7 ia extended 
io one of six years. In order to bring the 
ease within the latter Artiole, the plaintiffa 
had to make out that the olaim was for money 
payable for money lent. They suseaeded in 
persuading the first Court to acsept their 
view and the suit was accordingly deereed. 

On an appeal to the lower Appellate Court 
the sontention of the defendants found favour 
with the learned Judge of that Court and 
Artiole 85 waa held to be applicable, The suit 
was accordingly dismissed, 

A sesond appeal was preferred to this 
Court. The deoree of the Court below has 


been upheld Ly a learned Judge of this Court . 


and this has led to the present appeal ander 
seetton 10 of the Letters Patent. 

Mr. Nanak Chand for the plaintiffs.ap. 
pellants has not seriously sontosted the find. 
ings of the learned Judge of this Court on 
the fasts, and in fast in а manner has admit- 
ted that on those findings Artislo 85 is appli- 
oable. He has, howeveg, contended that 
when a balaroe was struck on the 17th 
Ostober 1913 by the defendants, they agreed 
to pay Rs. i2 per sent. ре» annum interest 
on the balance and entered into a naw oon. 
trast, This argument has been met by the 
learned Jounsel for the respondents on two 
grounds, namely, (1) that this is a new plea 
set up in argument whish was never put 
forward either before the learned Judge who 
dealt with the case in sesond appeal, nor was 
it taken in the memorandum of appeal pre. 
sented to this Court against the desision of 
the lower Appellate Court, and (2) that a 
тете striking of balanes is по evidexoca of a 
new aoatrast. This argument is fully sup. 
ported by tha raling in the oga of Ganga 
Prasid v. Ram Dayal (1), and a similar view 
was expressed in Jus Ram v. Attar Ohand (2). 
Both these grounds are уза and wa sannot 
вавврё the sontention put forward by Mr, 
Nanak Ohaud, We nead not dissuss the 
question of the appliaability of Artisle 85 in 
any detail, besauss the judgment of our 
learned brother from whose desision the 
present appeal is mada is full and exhaastive. 
All we need say is that wa entirely agree im 
tha sonslasions arrivad at by that learned 
Jadge. The rasal is that we dismiss the 
appeal with aosts, 


Appeal dismissed. 


(1) 23 А, 502; А. W. N. (1921) 150. 
(2) 80 Ind. Зав, 491; 16 P. R, 1916; 178 P. L. К, 
1915; 118 Р, W. В. 1915, 
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` MAHARAJA BAHADUR SINGH V, ABDUL RAHIM, 


PATNA HIGH COURT, 
“Seconp Отт, Aergat, №, 409 or 1920. 
July 80, 1921, 
Present: —Mr, Jwala Prasad, Acting Chief 
Justice, and Mr. Justise Ross. 
Babu MAHARAJA BAHADUR SINGH— 
DEFENDANT No. 1 —A4ÀPeELLANT 


versus . 
. Shatkh ABDUL 'RAHIM—PratiyTIFF— 
RESPONDENT, 


Bengal Patni Taluks Regulation .(VIII of 1849), 
es. 14, 17—Patni salé-APurchase-money deposited in 
Collectorate by purchaser, withdrawn by holder of 
decree against patnidar—Purchaser's right to recover 
money from withdrawer—Suit, whether maintainable— 
Attachmment—Decree-holder’s right to attach before 
distribution under s, 1%-—Transfer ef Property Act 
(GV of 1882), в. 52—Lis pendens—Notice - Moveable 


property, 


No notice is necessary inorder to apply the 
principle of lis pendens. [y. 901, col. ?.] 

-It is more than doubtful whether the principle of 
lis pendens applies to moveable property, such as 
money [р. $01, col. 1.] 

Wigram v. Buckley, (1804) 8 Ch. 483; 68 L. J. Ch. 
639; 71 L. T. 287: 7 В. 469; 48 W., В. 147, referred 
to. е 
Unless, after distributing the sale-proceeds, in 
the manner set forth in section 17 of Regulation VIIL 
of 1819, the Collector declares what sum, if any, is 
held by him to the oredit of the patnidar, it is 
douMtful whether the holder of a decree against 
the patnidar can withdraw any part of the sale. 
proceeds from the Collectorate as belonging to the 
patnidar, but the holder of such decree has a right 
to have the claim, if any, of the patnidar, in the 
sale-proceeds in the hands of the Collector, attach- 
ed to satisfy his deoree when the sum due or 
available to the patnidar is determined. (p, 902, col, 
2; p. 903, col. 1.] 

A райы was sold under Regulation VIII of 18:9, 
The purchaser deposited the purchase-money, Soon 
after the patnidar brought а suit to set aside the 
sale. During the pendency of this suit the holder 
of a decree against the patnidar withdrew, in 
execution of his deoree, a portion of the purchase- 
money from the Collectorate, as money belonging 
to the patnidar. Subsequently the sale was set 
aside by a.compromise decree without any provi- 
Bion being made by the Court, under section 14 of 
the Regulation, to indemnify the purchaser against 
joss. The purchaser sued the withdrawer of money 
for its refund : 

Held, (1) that the suit was maintainable; [p. 904, 

. eol. 1.] n 

(2) thab the withdrawer was bound to refund tho 
money. [p. 904, col. 1.] р 

Shaikh Abdoollah v. Oomed Ali, 6 W. Е. 821, 
Mobaruck ДИ v. Ameer ДИ, 21 W. R. 252, Behari Lal 
Seal v. Maharaja Dhiraj Bijoy Chand Mohatab Baha. 
dur, 10 О. ҮЙ. М. coxxxiv (284), (notes), referred to. 

Appeal from a decision of the Distriet 

Judge, Purnea, dated the 7th January 


1920. 
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Messrs. ©, Ahmad and О. 8. Banners, for 
the Appellant, 

Messrs, Jayaswal and S, M. Tahir, for the 
Respondent. Я 
JUDGMENT, 

JwaLa Prasan, Ac. О, J,— This is an appeal 
by the defendant No. 1 against a decision 
of the District Judge of Purnea, dated the 
"th January 1620, whereby he dismissed the 
appeal of the appellant and confirmed the 
deoree passed by the Subordinate Judge of 
Purnea in favour of the plaintiff. - 

The plaintiff had purohased the patni in 
question, whieh was put up to sale by the 
proprietor under the patni Sale Law, Regula- 
tion VIII of 1819, on the 14th May 1912 for - 
Rs. 2,26,000. The , purehase-money was 
deposited in the Collestorate on the 13th 
June 1912. Defendant No. ?, tke potnidar, in- 
stituted asuit under section ! 4, olanse 2 of (he 
Fatnt Sale Law, to set плісе the sale, implead- 
irg the plaintiff purohaser and tne 1. ndlord 
as defendants in the suit. The suit terminat- 
ed in a deeree passed on sompromise, where- 
by the sale was set aside on the 17th Septem. 
ber 19:3, Four months prior to this on 
the 15th May 1913, the appellant, defendant 
No. 1, withdrew Re. 1,795-7-6 of the pur- 
ehase-money deposited in the Oollestorate by 
the plaintiff. The defendant No. 1 had a 
money.:deoree against one Chaturput Singb, 
who bad held a deeree against the patnidar. 
In exeoution of his decree defendant No. 1 
attached the deeree of Chaturput Singh and 
exeouted the same. He attached the said sum 
of Rs. 1,795.7 6 out cf the purehase-money 
deposited by the plaintiff in the Colleotorate 
and ultimately, as observed above, the said 
sum was withdrawn by him.on the 15th 
May 1918. After the paint sale was set 
aside, the plaintiff withdrew from thé’ Collea. 
torate the purehase.money of Ra, 1,26,000, 
minus the said sum of Re. 1,795.7.6, whieh | 
had been withdrawn by the defendant No. 1, 
The plaintiff now brings the present suit for 
realisation from the defendant No. 1 of the 
said sum of Hs. 1,795.7.6 with damages at 
the rate of one rupee per sent, per mensem, 
The plaintiff subsequently joined defendanta 
Мов. 2 and 8, who are the holders of the 
patni, as defendants in this suit, The Oourta 
below have decreed the plaintiffs claim 
against defendant No. 1. 

ln second appeal he has raised (he same 
sontentions as he did in the Court below 
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firstly, it is said that inasmuch as the appel. 
lant withdrew the sum of money slaimed 
- in.the present suit in exeaution of his desree 
against the patnidar fone months before the 
sale was set aside by means of the вотрго- 
mise desree, dated the 17th September 1913, 
and at that time the money in deposit in the 
Colleotorate belonged to the patnidar, defend. 
ant second party, the appellant aould поё be 
made liable for the said sum.  Sesondly, it ia 
said that in any ease the deficiensy in the рит. 
ehase-money should have been made good by 
the proprietor of the paint at whose instanoe 
the sale bad taken places and not by the 
defendant No. 1.: Lastly, it is contended 
tbat the plaintiff must prosesd against 
'"Ohaturpat Singb, ,who was dirastly 
benefited by the sum as it went to satisfy 
the decree as against him. The Court below 
held that inaamush as tbe suit was filed in 
June 1912 and remained pending in Court 
till 16 was sompromised in Ssptember 1913, 
and the money was drawn by the appellant 
in the meantime on the 13th April 1913, he 
must ba presumed to have known of the 
suit and sonsequently he withdrew the 
money with notise of the slaim of the 
patuidar to have the sale set aside and that 
sale having been set aside, he must refund 
the money. As to the sesond and third 
sontentions the Court below held that 
Obaturput Singh sould not in any oase be 
liable to reeoup the plaintiff with respect 
to the land sold by him and as the ap- 
pellant took away the money, he must be 
held to be liable tothe plaintiff, 

The ground taken by the Oourt below 
for overruling the firat contention probably 
rests upon the prineiple of lis pendens. 
It is true that under the present law 
embodied in section 52 of the "Transfer of 
Property Aak, which virtually agrees with 
the later views in England, no notiee is 
nesessary in order to apply the  prinoiple 
of lis pendens. But the prinsiple of ls 
pendens applies to immoveable property 
[Wigram v. Buckley (1)] and it is more than 
doubtfall whether it oan beextended to 
moveable property such as in the present 
ease, for the obvious reason thata person 
dealing with an immoveable property is 
expested “to appriso himself of ell the 
siroumstances sonnested with it notably 


(1) (1804 3 Ch. 483; 63 L.J. Ch. 689; 71 L. T. 
287; 7 R. 469; 48 W. R. 147, 
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pending litigation in respeet of the right 
to the property. We are, however, dealing 
in the present ease with moveable property 
in the shape of money deposited in the 
Collestorate as the purehase money of the 
paint, whieh was sold for arrears of rent 
due, ‘from the painidar under Regulation 
VIIL of 1819, The sale was held under 
section 14 of the Regulation, whish has ta 
be made without roserve" on the date 
fixed for the sale of tha'tennre and is not 
to be postponed on any aosount unless the 
amount be lodged, The only way in whioh 
this pre emptory sale вап be sontested ie, 
as laid down ia tbat seation, by instituting 
в anit against the Zamindar for tha reversal 
of thé sale. The plaintiff in sush a suit 
upon establishing a auffisient plea ‘is entitled 
to obtain a desree with full sosts and damages. 
Then follows the most” important slause in the 
seation whieh runs as follows: 

"The purehaser shall be made a party 
in suoþ saits, and, upon deeree passing for 
reversal of the aale, the Court shall be 


'sarefnl to indemnify him against all loss, 


at the-sharge of the Zemindaror person 
at whose suit the sale may have been made.” 
In the suit brought by the patnidat to 
get aside the sale the purshaser, who is plaint» 
iff in the present ease, was made a party but 
the sompromise deoree of the 17th Septem- 
ber 1913 (Exhibit 2) does not deal with 
the indemnity to whieh the purehaser was 
entitled. Now sneh а direation should in 
terms of the section have been made, Г 
the ease of Shaikh Abdoollah v. Oomed АН“, 
(2) it was held thatthe purehaser was not 
entitled to be indemnifiad for his loss by 
the patnidar when the asle is set aside 
on proof of its havirg been held without 
due вегтіве of the noties required by law. 
We do not know in the present ease whether 
the sale wae vitiated on aesount of поп: 
compliance with th8 provisions of sestiona 
9 and 10 of the Regulation or on aesount 
of the required notiee of the sale not having 
been served: lt was set aside in the pre. 
sent вава by means of a sompromise whieh 
had been arrived at between the parties 
and whioh was insorporated in the desree, 
but the eompromise set forth in the deeree 
is silent as to the ground upon whieh the 
sale was agreed to be set aside. In any 
ease the painidar is not liable for the losg 
(2) 6 W, R. 321. 
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‘shistained by the purshaser-on asaount ^ of the вае ^ in the present · case “wad 


the sala” having been set aside, As regards 
the purehaser’s right ‘to be thus indemaifi- 
ed by the Zamindar the compromise decres 
‘is silent.. The omission to make the neoes- 
sary direetion in the decree, providing for the 
indemnity of the purchaser, was the ground 
“upon whioh’ ‘the deoree in the ease referred 


to above was set ‘aside and tbe заве waa 


remanded to ‘enable the Court to pass the 
nesessary orders iy füvour of the purehaser 
to resover his loss against the Ziemindar. 

In the ease of Mobaruck Ali v. 
Ali (8) .the Munsif who tried the ease 
omitted to make the neesssary dires. 
tion in. the deeres under the afore 
said slause in seotion 14 
the -pursheser as against the Zemindar. The 
eontention that the purehaser should bave 
applied’ to the Мипв# to have his order 
reviewed was overruled and nesessary orders 
wers added to the deeree in the High Court, 
The Court observed as follows:— “That remedy 
is: now shut out, as no review бап be 
entertained. after в spesial appeal has been 
preferred,and, therefore, if wedecline to inter~ 
. fere, the purchaser will be obliged to bring a 
regular suit, Under section 14, Regulation 

НІ of 181, slause 1, it is provided that, 
in- eases like the present, the Court making a 
` ‘decree setting “aside the sale shall be 
i empowered ta indemnify the 
: Against all loss: at the sbarge of the 
p Zemindar or person at whose suit the sale 





‘purehaser, special appellanti in Appeal No. 318, 
2 ів entitled to reseive baok from the Zemindar, 
‘who brought tha paint improperly to sale, 
the amount of the purshase money with 


interest ‘at б per eent. per annam from the 


‘date of the ‘sale ` up to date of re-payment " 


"This recocniges the right of the purehaser to : 
' bring в regular suit, in case there happens to: 


Ља an omission in the deeree for the refund 
;of the pürohase-money - There was sush an 
„omission in the present ease іп the compromise 
- 'deeree, dated the 17th September 1913, 
getting aside the sale, Thére was no review 
or appeal from that ‘decree and the only 


'eourse now. left to the purchaser was: to bring’ 


'the present suit. ln the oase referred .to 
. above ‘the sale was ‘vitiated on’ acsonnt cf 
', some irregularity: s&used by tbe condusi of 
ihe Zsmindar. We do not know whether 


(8) 21 W. В. 262, 


Ameer.’ 


in favour of - 


‘prosure a transfer 


‘to be disposed of in aesordanes 


purahaser ' 


yy have been made; and we think that the’ 


defestiva in any way and as to who was 
really responsible for the sale, the patnidar .. 
or the Zemindar. pon the materials in the 
oase wo arenot.in a position to fix the 
liability either upon the Z emindar or upon 
the painidar. The suit, therefore, has to be 
desided upon the right of the purebaser 
io receive thé money from the appellant, 
who withdraw it from the Colleatorate and 
who must bs deemed to be liable to refund 
it when the sale was ultimately set aside. 
The purehase-money was deposited by the 
plaintiff with the ofiser oonduoting the sale 
under sestion 15 of the Regulation, That 
sestion provides that afcer such a deposit 
is made, the purohaser is forth with entitled: 
to obtain a uertifieate of the sale and to 
to his name in the 
Ontsherry of the Zeminlar of the paint by 
ressiving the usual Amaldustauk or order 
for possession. The  sale.proseeds in the 
hands of the offissr sondusting the sale are 
with -the 
directions laid: down in seation 17 of the 
Regulation. Опе per sent, is earrled to the 


'&seount of (Government for the purpose of 


meeting the expenses of any extra establish- 
ments maintained for sarrying into  effeet 
the: provisions of the Regulation. The balanse 
is next applied to.make good in full to 
the Zamindar or other person any sum 
which’ may be due to him. The balaned, 


‘ifany, then left, is to be sent by the offiser 


sondasting the sale to the treasury of the 
Oollestor to be there held in deposit to 
answer the elaims ofthe Talukdars of the 
second degree, or of others who, by assign- 
ment of the defaulter, тау һе at the time 
in possession of a valuable interest in the land 
eomposing the Taluk sold or any part 
of it. In the present oase the suit sontesting 
the sale was brought soon after the sale on 
the 13th June 1912, the period of limitation 
for sush a suit being one year under Artiele 
12 of the Indian Limitation Aet, It appears 


‚ that the purehase-money in deposit with the 


offiser sondusting the sale was not at all 
distributed in the manner-set forth in sestion 


717 of Ње Ast and before sueh a distribution 


takes place, it is impossible to foresee if 
anything would be available to the defaulter 
patni ar, : As a matter of faat after the sale 
was веб aside, the putehaser was given a 
refund of the entire ратећаввчцой%у minus 
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the sum withdrawn by the defendant No. 1, 
This elearly shows that it was not dealared 
under sestion 17 what sum, if апу, was then 
held by the Oolleator to the eredit of the 
paintdar defaultóv. Tè is, therefore, doubtfal 
as to whether the appellant had aay right 
to withdraw the money їп question from the 
Colleatorate as belonging tn the prinidar, 
No doubt he may have had a right to have 
the claim, if any, of fhe painidir in the 
purohass money deposited with the Oolleator 
attached бо satisfy bis deeres agiinst the 
patnidar when the sum dae to the patni tar is 
determined. Assuming for tha saka of 
argument that the money in deposit belongad 
to the рліпійат and was kept ta ba paid to 
him or to his sreditore, suah payment was 
subject to the resulf*of the suit instituted by 
the patnidar to set aside the sale. The 
setting aside of the sale means that the 
patntdar should get bask bis property. Не 
sould not, therefore, retain the property and 
the priee fetehed by the property at the 
‘auction sale. The refunding of the purehase- 
money is а nesessary sònsequense of the 
setting aside of sale of the property. If the 
patnidar was bound to refund it, there is no 
reason why the defendant No. 1, who with- 
drew the money as balonging to the patnidar, 
should not be sallad upon.;to doar, In any 
view of the ease it appears just and equitable 
that the defendant No. 1 who withdrew the 
money should not be allowed to retain it 
when the sale was set aside. Tho obligation 
to refund on the sale being set aside is 
towards the Collestor, who had the money in 
deposit and who paid it to tbedefenant No. 1. 
Daring the pendenay of any dispute regarding 
the sale held by the Collastor at the instance 
of the Zemiůdar, tbe money is generally paid 
оп sesurity being taken from the person 
withdrawing the money for the refund of the 
same. Olause 8 of sestion 17 provides for 
this. [t says: "It shall be competent to any 
party interested in a deposit to withdraw 
the whole or any part thereof on substituting 
Government securities, bearing interest, in 
lieu of tte money so held in deposit.” This 
sesurity is eertainly to enure to the benefit 
of the person paying the money during the 
pendeney of any litigation, with respeet to 
tbe money or to the property sueh as the 
one brought by the patnidar in the present 
ease, to set aside the sale, The oase of 
Behari *hal Seal v. Mahara a Diiraj Bi oy 
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Ohand Mehatab Bahadur (4) was desided on 
the basis of the aforesaid prinsiple. In that 
ease the sreditors of the defaulting patnidare, 
as in the present sase, withdrew a portion of 
the purehase-money deposited with the 
Oollestor on the sale nf the patni in exeention 
of the deeree of the Zemindar for arrears of 
nent, Bafore that, as in the present ease, the 
defanlting patnidars bad brought a suit for 
setting aside the sala and the sale was 
ultimately set aside, The Zamindar was 
obliged to refund the furehase money to the 
purohaser, obviously under the direstion of 
the Court passed in the anit to set aside the 
sale under sestion 14 of the Regulation, The 
Zismindar then instituted s suit tg resoup 
himself from the  aereditore, who had 
withdrawn the money pending the suit to 
set aside the sale. The suit was desreed. 
It is well to quote the short judgment of 
the Qourt below:—''They" (that is the 
ereditors) “took out a portion of the surplus 
sale proeeeds at a time when there was a 
suit pending, in whish the question of the 
validity of the sala was involved. Taey, 
therefore, took ont the money subjeet to the 
result of that suit; and when the sale was get 
aside, there was an implied obligation on 
their part to return the money to tha “заг, 
They did not do so; and sonsequently the 
Zamindar had to repay to the auation. 
purehaser Ва. 15,000, the whole of whieh he 
would not have been obliged to pay, if the 
defendants Nos. 1 to 9 had fulfilled the 
implied obligation whish was upon them to 
raturn the surplus sale proseeda to the 
Court” This desision definitely fixed the 
liability upon the ereditor (in the presen: 
oase the defendant No. 1) to return tha 
money to the Court, so that the вате ean ba 
refunded to the purshaser when the sale was 
set aside, If the Zsmindar eould resover 
from the oreditor who draw the money, there 
is no raason why the  purshaser himself 
eould not reeover the same, on the principle 
that it was the failure of the defendan* 
No. 1 whish prevented the plaintiff from 
getting bask from the Colleator the entira 
sum deposited by him. There is no substance: 
in the contention of Mr. Saltan Ahmad 
that though the Zeminlar c:uld resovar the 
money from the areditor w53 withdrew j; 
from the Collestorate, the purchaser himself 
cannot do so. As observed above, the 
(4) 10 C, W. N, ооххгіу (234) (notes), 
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erpditor was liable to refund the money and 
it was ultimately to go to the pooket of the 
purebaser, It is wholly immaterial whether 
the Zemindar, without paying in the first 
instance, brings а suit to reeover the money 
or the purohaser himself institutes the suit, 
Y, therefore, uphold the desision of the Court 
below and would dismiss this appeal with 
aoste, . 

Ross, J.—1 agree, 

. Apreal dismissed, 


ALLAHABAD HIGH COURT. 
Finer Civit, ArPzALNo. 259 or 1918, 
: ‚ Maroh 2, 1921, 

Present i—Sir Grimwood Mears, Kr., Ohief 
Justiae, and Justice Sir P. О. Banerji, Кт. 
Sheikh MUHAMMAD ISMAIL ляр 
ANOTHER— PLAINTIEYS—~APPELLANTS 
versus 
MUHAMMAD ISHAQ AND orBERS— 


DEFENDANTS— RESPONDENTI, 
Muhammadan Law-~Wakf—Proceeds of sale of 
property or its value to be devoted to erecting mosque 
Waki, whether of property or of value. 


A Muhammadan widow made provision in her 
Will for the sale of a portion of her property and 
the employment of the sale-procoeds thereof in 
the construction of a mosque. The Will further pro- 
vided that if her heirs decided to retain the property 
they were to devote the value thereof, which was 
mentioned, to the construction of a mosque: 

Held, that there was a wakf of the value of the 
property for the erection of a mosque and not of 
the property itself, and that a purchase of a part of 
the property by a stranger was not affected by the 
wakf, 

First appeal frem the deoision of the Die- 
triot Judge, Cawnpore, dated the 25th cf 
Maroh 1918. ` 


Dr. Kailas Neth Kalju, for the Appellante, 

Mr. B. Е. O'Conor, for the Respondents. 

JUDGMENT,.— This and the osonnested 
Appéal No. 410 arise out of a suit brought 
under sestion 92 of the.Coge of Civil Prooe. 
dore. It was alleged that ore  Mesammai 
"Wafatan made a wakf of oertain property for 
the eonstrustion of a motque and that a breach 
of the said trust had. been committed, It was 


prayed that new trustees should be appointed ` 


and many other reliefs were asked for, 

The alleged wakf is» said to have been 
made under а Will exesuted by Musammai 
"Wafatan. That dosument in its preamble 
states that besides making a disposition of 
her property, it was uesessary to make some 
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provision for charitable purposes for the 
benefit of her soul The doaument then 
direste that her brothers, Dilawar and 
Shukrulla, should as regards three shops and 
8 house with & shop sell the said property and 
with the proseeds of the sale eonstruet а mos» 
que. It is further provided in the doou- 
ment that if Dilawer and Shukrulla wanted 
to keep the property, they should devote 
the value thereof, whioh is mentioned in the 
document as being Ra, 2,500, to the sonstruoe- 
tion of a mosque and sontinue to be the owners 
of the property, This alleged Will was made 
in 1898, Musammat Wafatan died in 1900 and 
shortly afterwards Shukrulla died. Dilawar 
lived until 1909: but nothing was done with 
respest to the property. After the death of 
Dilawar, in exeeution of a deoree obtained 
against one of his sons, Yakub, а portion of 
the property was sold by auotion and was 
purehased by Behari Lal, who is the prinoi- 
pal respondent in this appeal The learned 
Judge has held that there was no valid wakf 
and has dismissed the suit as against Behari 
Lal At the same time he proceeded to try 
the suit as against, the other defendants, 
and in the end he appointed new trustees 
and provided a seheme for the manage. 
ment of the trust. This wes somewhat 
ineonsistent in view of his finding that 
there was no valid waif. The plaintiffs 
have preferred, tbis appeal and it is sontend- 
ed on their behalf that a valid wakf of the 
three shops and the house indispute was ereated 
by Musammat Wafatan. In our opinion upon 
в true eonstrustion of the Will of Musammat 
Wafatan, there was a wakf of the value of the 
property for the erestion of a mosque and not 
of the property itself. The property was not to 
be appropriated to the ereation of a mosque 
but the proseeds of the sale of the property, 
whether it was pnurehased by a stranger 
or kept ky Dilawar and Sbhukrnlla were 
to be devoted to the  sonstrustion of a 
mosque. In these sireumstanses we think 
that the wakf was in fast a wakf of the 
value of the property and not, as we 
have said above, of the property itself, 
This being our view, there was no ease 
against Behari Lal, the purehaser of a part of 
the property, and the suit was rightly dismiss- 
ed asagainst bim, We &eoordingly ‘dismiss 
this appeal with sosta to Behari Lal, inelnd. 
ing fees on the higher soale, 


Appeal diemiseod, 
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PATNA HiGH COURT. 
MisogLLANEOUS Оху, Arrear No. 958 ок 1919 
AND 
Ман Отут Appzat No. 5 or 1920, 
June-2, 1921. 

Present:—Mr, Justices Jwala Prasad 
and Mr. Justice Adami. 

Ін M. А, No. 258 or 1919 
Sheikh KAROO анр OTHERS—À PPELLANTS 

‘versus, 
RAMESHWAR SAO AND AXOTHER— 
RESPONDENTS, 

In M. A. No. 5 cr 1920 
Shetsh KAROO AND orners—APPELLANTS 
tersus і 


SUKHDEO SAHU AND oTHERS— 


REBPONDENTA, ` 
Civil Procedure Code (Act V of 1908), ss. 47, 
52, 58— Hindu judgment-debtor, death ‘of-—~Decree, 
enforcement of, against son—Separate suit, whether 
maintainable—Hindw Law—Son's liability to. pay 
father's debts, nature of—Son taking by survivorship, 
liability of— Debt, immoral or itlegal—Bur den of proof, 


-Where a Hindu judgment. debian. dies - before 
the decree against him ig satisfied, the decree 
can be executed againsb his воп to the 
extent of the ancestral property which is Hable for 
the debt covered by the deoree passed against the 
father, and the proper procedure is for the decree- 
holder io bring the son on the record as the legal 
representative of the deceased father, as, having 
regard to section 6?, read with sections 52 and 47 
of the Civil Procedure Code, a separate suit to 
determine the liability of the son for the debt 
would be barred by section 47. [p. 609, col. 2.] | 

The question whether a decree against a Hindu 
father is capable of execution becanse the debt 
covered by it is tainted with- immorality, is one 
relating tothe execution of .the deoree, and the 
plea with respect to it must be taken and de. 
termined in execution proceedings, [p. 909, col, 2; 
p. 910, col. 1.] 

The liability of a son under the Hindu Law to 
pay. his father's debts.is a personal liability, 
irrespective of any ancestral ог  self-acquired 
property of his fatherin his hands, [p. 910, col. 1.] 

Where & son or grandson takes ancestral pro- 
perty by survivorship, he is bound to pay out of 
such property all the .debts.of his ancestor not 


incurred for immoral or illegal purposes, including · 


a judgment.debt, and the onus of immorality or 
illegality as affecting such debts is upon the son, 
[p. 910, cols. 1 & 2.] 


Appeals from a deoision of the Distriot 
Judge, Gaya, dated the 5th May !919, 

Messrs. S. M, Mullick and Ray T. №, Sahut, 
for the Appellants. 

Messrs, Kulwant Sahay and  Shiveswar 
Dayal, for the Respondents, ` 

JUDGMENT, 

Jwets Prasap, J.—These two appeals 

arise out ofan order of the "Distriet Judge 
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-'exeention of the deoree, 
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of Gaya, dated the 5th of May 1919. By 
this order the Distrist Judge disposed of 
two appeala before him from the order ofe 
the Munsif, dated the 186 of February 1919, 
passed under seotion 47 of the Code of Civil 
Proaédure in Objestion Cases Noa, 219 and 
220 of 1918, These two objeetions were 
respeatively made by the sons of two 
brothers, Gopi and Gobardhan, judgment. 
debtora in the appellant’s deores under 
exéeution. The two objections raised the 
ваша points and were disposed of by one 
order by both the Courts qnd will, therefore, 
be disposed of by one judgment of this Court, 

.The Courts below have upheld tho 
objestion of the respondents and diemissed the 
The deeree-holder 
is, therefore, tke appellant before us,a The 
fasta have "been fully and olearly stated by 


‘the Court Below and I adopt the same from 


its judgment. 


On 12th Septmber 1908, Gopi and Gobar. 
dhan,who were undivided brothers govorned by 
the Mitakebara -Law, exesuted a mortgage- 
bond in favour of the appellant. September 
the.2ist, 1607 (30th Bhado,1314, was the due 
date of payment mentioned in the bond, On 
the 4th of October 1915, sight years after the 
expiry of the due date, the appellant brought 
an àotion to enforee the mortgage sesnrity, 
meking Gopi and Gobardban and a third 
brother Jogeshwar as defendants. Gopi ard 
Gobardhan did not appear to aontest the suit: 
but Jcgeshwar appeared and pleaded that tke 
mortgage of the ancestral property by Gopi 
and Gobardhan was invalid, as it wasnot 
made for family neoessities or antecedent 
debts, Two issues were raised:— 


(1) Was Jogeshwar Sahu, defendant No, 3 
separate from the other defendants at the 
time of the execution of the deed? 

(9) Was the money advanced by the 
plaintiff for the benefit of the joint family? 

Tbe Subordinate Judge held that Jogeshwar 
Sahu was joint wéth his brothers atthe time 
of the mortgage and that the money advansed 
by the plaintiff was not advanced for the 
benefit of the joint family. Jogeshwar waa 
accordingly exempted from the liability but, 
as the mortgaged property had on partition, 
subsequent to the mortgage, been allotted to 
the exeoutants of the’ bond, Gobardhan and 
Gopi, with whieh Jogeshwar ceased to have 
any eoncern, the Court passed an ex parte 
desree againat Gobardhan and Gopi, The 
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preiiminary deeree was passed on the 25th 
of November 1916. Оа the 2nd of November 
1917, the final deeres was passed. The 
direction in the deoree was that if the deeretal 
amount was not paid within six ‘months, the 
mortgaged property would be sold to satisfy 
the debt, On the 19th of Desember 1917, 
the appellant-decree holder took ont 
execution of the .desree, making Gopi, 
Gobardhan and  Jogeshwar parties ag 
judgmentedebtors, On the 2let of Deeember 
1917, the exeention was dismissed, no steps вр: 
parently having been taken. In the meantime 
:Gopi and Gobarfihan died. Oa the 3tat af 
Ostober 1915, the deoree was put in exeeution 
for the.sesond time, We are concerned with 
this exesution. The exesution was against 
four minor sons of Gabardban and two mivor 


Bons'of Gopi, with a prayer to substitute - 


them in place of their deecased fathers, 
Notiee was issued against the six minor sons 
under Order XXI rulg 22. Their application 
for time to -file objeetion waa rejeeted and the 
Court substituted their names in plaee of the 
original judgment-debtors Gopi and Gobar- 
-dhan, and dirested issue of notice under Order 
XXI, rule-66,-for the settlement of sale-pro- 
elamation. These sons filed objestion .to the 
rexesution of the deeree under seetion 47 of 
the Code of:Civil Procedure, whieh gave rise 
to Miseellaneous Cases Nos. 219 and 220 of 
1912, the lower Court Appeals Nos. 20 and 2] 
of :919.and Sesond Appeals Nos, 5. and 258 
of 1919 respestively. The grounds for the 
objeotion urged. by the minor'sons of Gopi and 
„Gobardhan are: (1) that they are not bound 
‘by the desree, inasmueh us they were not 
joined as parties in the mortgage suit aud 
that the-mortgage loan was not taken for 
family neeessities or spent for legal purposes; 
and (2) thgt the mortgaged properties, whieh 
are ansestral properties and to whieh they 
haye suseceded after the death of their 
fathers by survivorship, sannot be followed 
‘by the deoeree-holder in exeeution of his 
- mortgage.deeree. The , appellant-desres- 
holder filed a re-joinder to the effect that some 
of the sons were not aliveat the timeot the 
institution of the suit and of the .existenee of 
the others #һеу had no information; that the 
mortgage loan was.taken for the benefit of 
the joint family and not for illegal purposes; 
and that the petitioners, the sons of Gopi and 
Gobardhan, were not born at the time of the 
mortgage, The desree-holder did not prodnea 
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his witnesses, althongh he had got-summonsen 
issued, on the dates fixed for the hearing of 
the ease and accordingly the ease was degided 
without any evidense.having bsen.gone into, 
, The Subordinate Judge, resting his deeision 
‘upon the judgnient in the -mortgaga suit, 
held tbat the property -was mortgaged 
: without family nessssity-and e:nsequently the 
desree against the deseased-fathers, dopi-and 
; Gobardhap, was extinguished on their death 
and по longer'subsisted, Relying upon the 
-aases of Ali Ahmad v. Sohan Lal (1) and 
Jowala Prasad v. Protap Udai Nath Sahi Deo 
(2) the Sabordinate Judge -diamissed- the 
exesution, Оз appeal the  Distrist Judge 
took the same view and dismissed thea appeal. 
Henos these sesond appesls by the doaree- 
-holder. А 
Toe learned Vakil*on behalf of the -desree- 
:bolder. relies upon »sestion ЭЗ. read with 
ection 52 of the Code-of -Oivil Prosedure. 
These вевіїоов hava now provided that the 
sons in a Mitakshara family are the legal 
. Fapresentatives of- their -deceased father, 
` Aseordingly the respondents represent the 
original debtors, Gopi and Gobardhan, and 
they are liable to satisfy tha désree out of 
7 the assets of their deeessed fathers in their 
-hands. This is sonseded by the learned 
' Judge. The aforessid new seotjons in the 
Code have given effeet to the Full Baneh 
desision in Amar Ohandra Kundu v. Sebas 
Ohand  Ohowdhury (8). Vide -also the 
. Fall Beneh.deeision in Pertosam: Mudaliar 
* v, Seetharama Chattiar (4) referred to -by 
the Distriet Judge in his judgment. The 
: learned Judge also вопвейев that the sons 
would have been Hable to satisfy the deer&e in 
oase the original deeree was a mere desree 
‘for money, and they  eould avoid the 
.desree ‘only on their proving that the.debs 
was immoral, for then "the sons’ liabilities 
‚Аз representatives of their-dessased -fathera, 
judgment-debtors, and:their liabilities under 
. their pious duty would evincide.” Vide 
Amar Otandra Kundu vy. Sebak Ohand 
Chowdhury (3). The learned Judge-says that 
the fathers’ (Gopi and Gobardhan) gndivided 


(1) 24 Ind. Cas, 6; 12 A, L. T. 618, 

(2) 97 Ind. Oas, 184; 1 P.L. 7. 497; (1917) Pat. 
27,2 P. L, W. 406, . 
. (8 340 642, 110. W. М. 503; 6 O. L. J 491; 2 
М.І, Т 207 -F. B) 


'(4) 27 М, 243 (Е. В.); 14M. D. 7,84 о 
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shares, as. they existed at the time of the 
mortgage, eould be sold if thers was an order 
for the issue of sale proslamation in the 
exeeution of the deeree during the lifetime of 
the:fathers. The learned. Judge on this. point 


obsérves as follows :—— "No doubt attashment : 


in a mortgage suit is no longer needed after 
в final deeree; but that faot seama to me to 

make it all the more nesessary that the other 
‘members of the joint family should be bound 
by some proseedings ‘whieh reaches and 
affects them indisating the order for sale, 
{auch вв в sale proslámation) whish will 
have the effeot of sharging the property in 
‘their hands.” For this proposition the 
learned Judge: relies upon the ease of Suraj 
'Bunsi Koer v. Sheo Persad Singh (5), where 
in exesntion of an ex parie desree against a 
Hindu governed by the Mitakshara the estate 
was attached, but prior to the sale the 
judgment.debtor died dnd on objection being 
made by the infant sonsof the judgment- 
.debtors and so-sharers, the latter were 
referred to а regular suit and the property 
was sold. In the suit ‘brought by the infant 
sons and other во sharers to set aside the 
mortgage-deeree and the exeeution sale, it 


„appeared that the debt was inenrred without- 


justifying nesessity and it was held that 
neither the infants пог the anosstral 
properties in their hands were lidble for 
their father's debt, but as regards the 
_judgment.debtor’s undivided share in the 
estate sold, whether or not his alienation 


was valid by the law as in vogue in Béngal, ` 


it was sapable of being seized in exesution 
and the effeet of the exesution sale was to 
transfer the ввіа share £o the purchaser, no 
exesution proceeding having at the time of 
the judgment debtor's death gone so far as 
to eonstitute in favonr of the exeeution- 
sreditor a valid sbarge thereon whieh sould 
not be defeated by the judgment-debtor’s 
death before the actual sale. Latterly in 
the ease of Madho Parshad v. Mehrban ‘Singh 
(6), ‘the desision in Sura; Bunst Koer v. Sheo 
Persad Sing (5) was interpreted to mean that 
if no proseedings had been taken to enforee 


V (5) 6 C, 148,61. А, 88; 4 Sar. Р.О, J. 1; 8 Suth. 
Р, О. J. 589; 4 О; L, R, 226; 2 Shome L., R. 242; 2 
Iud Dec. (х, 8.) 705, 

(6) 17 I. A. 194; 18 0, 157; 5 Bar. Р, О. J. 586; 
Rafique end Jackson's P. О, No. 121; 9 Ind. Dec. 


х. fe) 105 
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the debt in the lifetime of the judgment. 


debtor, hia interest in the property on his 
death passed to his sons by survivorship, sg 


that it could not ba.followed by the oreditors 
Thus the learned Distriet 
Judge holds that in order to follow the 
properties in the hands of the sons, it was 
nessssary for the deoree-holder tbat the 
exeeution should have been levied during the 
lifetime of the fathers by obtaining an order 
for sale of the property, sueh as the sale 
provlamation, in order. to oreate a sbarge 
on the undivided share „Of the fathers and 
that not baving baen “done, the fathers’ 
undivided share passed on to their sons after 
their death by right of survivorship without 
any oharge of the mortgage-desree- having 
bsen imposed upon it The Judge also 
relies upon the ease of Ali Ahmed v. Sohan 
Lal (1) for the sforesail- proposition, The 
learned Judge, tberefore, eoneludes by 
observing "that the eharge ereated by the 
mortgage on the undivided share of 
Gobardhan and Gopi bas been defeated by 
the death of the judgment-debtors and that 
‘the ancestral property sannot now be charged 
merely by reason of the mortgage-desree,” 
The word merely” was advisedly need in 
view of the previous.finding. The mortgage 
exesuted.by Gobardhan and Gopi sould not 
bind their own share in the family prbperty 
and the fathers in the present ease did not exa- 
eute the bond in their representative sapasity 
inasmueh as по family necessity was proved, 
and at least some of the-sona of the judg 
ment debtors were slive аф the time of the 
mortgage and the deeree obtained against 
the fathers was notin their representative 
eapasity, Now the onus of proof was upon 
the mortgagee-appellant under the desision 
of Huncomanpersuad Panday v. Musammat 
Babooee Munra) Koonweree (7) and the 
mere recitals in the bonds are not presump- 
tive proof of the necessity: Vide Raj Lu'hee 
D.bea v, Gokool Ohunder Ohowdhry (8) read 
with seetion 38eof the Transfer of Property 
Act. The deeree holder did not in the 


‘present ease prove that there was any legal 


(7) 6 М. I. A.898 at p. 424, 18 W. В. 81 2: Ветевіте 
258 n; 2 Suth. Р. C. J. 29; 1 Sar. P. О. J. 652; 19 E. В. 
147. 

(8) 3 B. І, В. P. О. 57 at p. 60; 18 M. L А, 209; 12 
W. В. 47; 8 Buth. Р, О, 2.775; 2 Sar. Р, О. J. 
618; 20 Е, Ж. 529. 
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necessity ог that the sons were not in 
existence at the time of the exeontion of the 
«mortgage. On the other hand, it was 
admitted in the rejoinder filed by the dearee- 
holder appellant that some of the sons were 
alive, It was also held in the mortgage 
suit in whieh the deoree under exeeution was 
obtained that Jogeshwar was joint with Gopi 
and Gobardhan at the time of the mortgage 
and that the property was the ancestral 
joint property at that time belonging to all 
the three brothers and that there was no 
justifiable necessity, for the mortgage loan, 


nor any benefit had aesrued thereby to the: 


joint family. But asthe mortgaged property 
fell to the share of Gopi and Gobardhan 
after the exesution of the mortgage, the 
mortgage charge was (transferred to that 
share by the principles of subrogation and was 
liable to the mortgage-debt, but it was invalid 
to charge the propertyafter partition, inasmuch 
as the sons that were if existenee were the 
joint members of their families with their 


fathers and the ancestral property sould: 
not be validly mortgaged to their prejudice, 


and the objestion of Jogeshwar to ‘the 
alienation .muat be deemed to be on behalf 
of the sons in existenee a5: well as on 
behalf of the sons yet unbegotten or still in 
the womb: vide Chapter’ I, sestion 1, verse 
27 of .the Mitakshara, relied upon by the 
learned Judge. Therefore, the learned Judge 
was right in holding that there was no 


charge’ oreated by the mortgage upon the 


ansestral property in question even to the 
extent of the undivided share of the fathers, 
No doubt, as observed by the learned Judge, 
“the fathers stood out of the litigation and 
in any oase they eould not be expested 
to urge that their alienation was unauthor- 
ized.” As to the sharge upon the un 
divided share of the fathers, the learned 
Judge holds that inasmush as there was 
no order for sale in the shape of a pro. 
seeding for the issue of a sale proalama- 
tion during the lifetime of the fathers, 
there was no subsisting valid eharge upon 
the property which 
hands of their sone, who got the pro 
perty by right of survivorship. He is of 
opinion that in the present exeaution the 
undividéd share eanrot be sold and that 
in order to make the sons liable for the 
decree in question.as a debt against the 
fathers, the mortgagee sbonld - bring: a” 
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. will then be 


_property mortgaged by the fathers. 


followed it in the 


пол 


separate suit based upon the pious obliga- 


tion of the Bons to pay the debt of their 
fathers. The learned Judge says’ that it 
open to the sons to raise 
the question of the debt being immoral or 
illegal, a question, whieh, sesording to the 


. learned Judge, eannot legitimately arise for 


desision within the seope of the proaeed- 


.ings under seotion 47 of the Code of Civil 
. Prosedure. 


He says that the  deoree is 
still within six years and suoh а suit by 
the deeree-holder.appellant will be well 
within time, the preliminary desree being 
of 25th November 1916 and the final desree 
of 2nd Desember 1917. In this view he 
ia of opinion that thera is no hardship 
oaused to the дөвгев holder. ` 

I have fully sonsidered the well reasoned 
judgment of the learned Judge and the 
contentions on behalf of both the parties. 
It appears to me tkat under the present 
law there is no neeessity of any order for 
attashment of the property in exesution of 
a mortgage-desree. The deeree іп a mort- 
gage suit direste, as has been done by the 
present dearee, the sale of the ancestral 
Con- 
sequently after their death, tle proseedings 
in exesntion may be sontinued against the 
sons. The sons of a Mitakshara family 
have been made, by express euastment under 
sestion 53 of the Code of Civil Prosedure, 
legal representatives of their father in rerpest 
of the property whish dessends to them 
under the Hindu law and whish has been 
made liable for the satisfastion of the 
decree passed by the Court. - The meotion 
runs as follows:— For the purposes of 
sestion 50 and sestion 52, property in the 
hands of а sonor other desendant whish ia 
liable onder Hindu Law for the payment of 


-the debt of a deaeased ancestor, in гевревё of 


whieh a decree has been passed, shall be 
deemed to be property of the deseased whieh 
has some to the hands of the son or other 
deseendant as his legal representative.” 
This seation was enacted in order to settle 
a question of prosedure on whieh there 
waa sonfliet of judieial desisions, The Bombay 
and the Oalenutta High Oourts were of 
opinion, under the old’ Code of Civil Pro- 
sedure of 1862, that the question of- the 
liability of the sons to pay their fathers’ 
us unless tainted with immorality was 
one “relating to the exeeution of the deafees 
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within the meaning.: of sestion 47 and 
that 16 should be determined by the Court 
executing the decree. Vide Umsd Hathising 
у: Goman Bhaiji (9), Shivram-Dhondu Pwara 
v. Sakharam Krishna (10), артап? Kashinath 
Joshi v, Ganesh Anna i (11) and Amar Ohandra 
Kundu v. Sebak Ohand'Ohowdhury (8). On 
the other hand, the Madras andthe Allah. 
abad High Courts were of opinion that a 
. deeree against a Hindu father could not be 
exesuted agsinst the ancestral property in 
the hands of the sons even to the extent 
of the. father’s interest in the property and 
the only remedy of the deoree-holder was 
to institute a regular suit againet the cons, 
they being of opinion that the question 
whether the debt was tainted with im- 
morality was not one that sould be gone into 
in exesution proceedings: Ravi Varma Raja 
v. Yadayil Koman (12), Beresford v. Ramasubba 


(13), Lachmt Narain v. Kunji Lal (14) and 


Jagannath Prasad v. Sita Ram (15). There 
was no difference of opinion in any of ,the 
High Oourts. as to the  .exeenton 
being continued, whether the family 
property was attashed during the lifetime 
of the father or not. The Allahabad and 
the Madras desisions are no longer law, 
They heve been virtually overruled by 
section 53 of the Code, whish has given 
effeot to the Bombay and the Caleutta High 
Courts views, Under section 50, elause (1) 
of the Oode of Civil Prosedure, if the 
judgment-debtor dies before the deoree is 
fully satisfied, the dearee-holder may apply 
to the Court whieh passed it to exeeute 
.the same against the legal representative, 
of the deceased, 
& person governed by the Hindu Law dies 
before the decree against. him is satisfied, 
his‘ sons or other 
deemed to” be his legal representatives in 
respest of .the property whioh is liable 


(9) 20 В. 385; 10 Ind, Deo. (х. в.) 820, , 
$ (10) 1Ind, Cas, 459; 38 B. 39; 10 Bom, L. R. 
80 


(11) öl Ind, Сая, 612; 48 B. 612 at p. 626; 21 
Bom. L, R, 486. ^ ' is 

(12) 5 M. 228; 2 Ind. Deo, (м. s.) 156. 

(13) 18 M. 197; 4 Ind. Deo. (м. s ) 850. 

(14) 16 А. 449; A. W. N. (1894) 169; 8 Ind. Dec, 
(x. в.) 292, 

(16) ILA, 802; A, W. М. (1889) 81; 6 Ind, Deo, 
(х. а.) 820, 
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dessendants would be. 


, 
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‘under the Hindu Law for the payment of 


the debt of the deasensed ancestor in respeof 
of whioh the deoree has been passed. Thera” 
fore, under the new law the desres ean ba 
exesuted against the son to.the extent of 
the sneeatral property whioh is liable for 
the debt of the desree passed against the 
father. The procedure ia that the deorae. 
holder should bring the son on the record 
as the legal representatiuo, of the deseased 
father judgment.debtor, This being done 
the question relating, to the exeeution, dis. 
sharge and satisfaction ofthe deoree arising 
between the deoree-holder and the legal 
representative of the deceased judgment. 
debtor (relating to the execution, discharge 
and satisfaction of the decree) must be 
determined by the” Court executing the 
девгве and not by а separate suit by virtue 
of seotion 47 of the Code. Therefore, having 
regard to the present section 53, read with 
se. tions 52 and 47; а separate suit for the 
determination of the liability of the sons for 
the debt covered by the dearee passed againat 
their father would be barred by section 47 
The only remedy of the deoree holder is to 
apply for execution of the deoree against the 
воп of the deseased judgment-debtor as hig 
legal representative. Again, the amendment 
of the old words “fally exeauted" by the words 

fully satisfied” in sestion 50° wag with & 
view to settle the sonflist of decisions bet. 
ween the Allahabad and the Madras High 
Oourts as to when the legal representativa 
should be brought cn the resord. Under 
the present Code, at any time when the 
desree has not been “fully satisfied ” the 
holder of the dearee may apply to the Court 
which passed it to exeoute the same against 
the legal representative of the deceased 
The applieation for substitution of the legal 
representative and to sontinue the execution 
may he made when the judgment-debtor dies 
during the pendeney of exesution proceedings 
as well as when the judgment-debtor diea 
after the deeree but before it has been put 
Into exeeution. Therefore, the appellant 
adopted the right prosedare in the Present 
ease in applying for the exeoution of the 
desree against the sons of the judgment. 
debtors, the respondents, when the first exosn. 


‘tion failed and thereafter the judgment. 


debtors died without having “fully satisfied’ 
the desree, The question aa to whether tht 
deoreo is capable of exesntion 'inasmuoh M 


510 


* 


МАКО LAL 0, MULAIM SINGH, 


the debt covered by.it was. tainted with im- 
morality,is one relating to the exesntion of {һә 
deores and the plea with respeet to that 
must be taken and determined in the exəsa. 
tion procesdingr. The learned Judge is, there. 
forr, to my mind wrong in holding that the 
desree- holder must nesossarily bring assparate 
suit for the determination of the liability of 
the sons to psy the debt on the ground of their 
pious obligation to djseharge the debt of their 
fathers. The question. was one whieh apper- 
tained to the exesution of the dearee and was 
well within the soopteof «ostion 47 of the Code, 
The judgment-debtora in the present ease 
were the appliéants under seation 47 of the 
Oode, objesting to the exeontion of their 
liability under the .desree, Their objestion 
was, as. stated by the learned Judge, that 

“they were not bound by the decree inasmuch 
as they were not joined as parties to the 
mortgage suit and that ihe mortgage loan 
was ооё taken for family resesei: y or spent 
for legal purposes.” There was no objestion 
taken on the soore of the debt being tainted 
with immorality. No evidense was also offer- 
ed on that point, The onus of proof of im. 
moralily or illegality as  affesting the debt 
inourred by the. fathers was upon the sons, 
for after the death ot their fathers their 
liability to pay the fathers’ debt arises under 
the express text of tha Mitakehara; on the 


ground of their pions obligation to вате their: 


fathers from the region of torment or hell. 


Thesons are, therefore, bound to pay the deoreed - 


debt of their fathers under the Hindu Law, 
This liability of theire is a pertonal one and, 
as the learned Judge has held, itia not barred 
inssmush as six years from the date of the 
decree have not yet elapsed. Therefore, in 
the exesution proseedings the appellant desree- 
holder is entitled to еоѓогге the dearee in quez. 
tion by exeauting it against the sons, This 
is а personal liability of the sone, irrespestive 
of any aneestral property or relf aequired 
propery of their fathers in their hands, 
properties in mortgage are ‘now beld by the 
sons and, therefore they san ba sold in exeou- 
tion of the deeree. Under seotion 50, clause 
(2) of the Code of Civil Prosedure, when the 
deer: e is executed against a legal representa- 
tive, ho is "liable-to the extent of the proper y 
of the deocaséd whish has come to his hands 
and has not been fully disposed of." The 
rule of Hindu Law із that where a son: or a 
grandson taker arcestral property by survivor- 
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ship, he is bound to pay out of sush property 
all debts of his anaestor not inenrred for im. 
moral or illegal purposes ineluciog the gudg- 
unent-debtm, It was with a.view to eoforóà this 
resoghized ruleof HirduLaw,vamely,that mem». 
bers of-a joint Hiadu family may not escape 
the payment, out of the joint family proper! y,. 
of ar y debt ineurred and deereed against their 
father before Lisdeath, provided that sush: 
debt is not tainted with immorality, that 
section 53 was epaeted in the new Code: 

The result is that the ancestral property 
in the banda of the sons of Gopi: and 
Gobardhan is liable to ba sold on the basis of 


their personal liability tu pay off the 
debt of their fathers, In thia view the 
objeetiona of the sons against whom tbe 


deereo has been exesuted as the legal 

rapresentatives of the deseased fathere; who 

were the original judgment debtors in the 

deeree, must be disallowed. under section . 47 . 
of the Code of Civil Prosedure. The ordera: 
ofthe Court below are set aside and the 

appeals ara desreed with oosts. 

"Apam, J.—1I agree 


Appeals decreed: 


^ 


ALLAHABAD HIGH COURT. 
Ст. Revision No, £8 or 1920. . 
February 11, 1921. e 
Present ; — Mr. Justice Tudball, 
MAIRU LAL-—PrL:NHEF—ÀPPLICANT 
: vertus 
MULAIM SINGH ans» or: вв5— DgFEsDANTS" 
—OeP»osirE Parties, 
:Qivil Procedure Code (Act Y of 1908), s 152— 
Amendment of decree—Appellate Court, power of, te 
amend decree of Trial Court. 


A decree of an Appellate Court includes the decree * 
of the Court of first instance and the two deorees 
merge into one and for the purposes of execution 
constitute one and the same decree, and as such the 
Appellate Oourt has power to amend any errors 
even in the decree of the Court of first instance, 
[р. 911, col. 1] 

Civil revision from an order of the Dis. 
triot Judge, Farrukhabad, dated the 4th of- 
June 1920. 

Mr; U. S. Batpat, for the Applieant., 


JUDGME NT,.— 4A dtroree was passed: in в 
mortgage suit, An appeal was prefeered 


. 
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and the Appellate Court upheld the desree 
and dismissed the appeal, There are 
apparently some errors on the fase of the 
deeree, ва drawn up іп the Court of firat 
instaree, That Court on *applieation made 
to it held that it had no power to amend the 
deeree inasmuch as that power now vested 
in the Appellate Court. On appliestion to 
the Appellate Court, the Judge held that hia 
deerer, that is the deeree of* the Appellate 
Court, sontained no errors asd that be had 
no power whatsoever to amend the deeree as 
drawn up in the Court of first instance. 

Tho learned Judge referred to the same 
ruling as the Court of first instanee, namely, 
that of Muhammad Sulaiman Khan у. 
Muhammai Yar Khan (1), L L. В. 11 


Allababád 267, whieh*is also reported in. 


the Weekly Notes for 1889 at page :5. 
The lower Court's order ів obvionsly 
ineorreet. The learned Judge has over- 
looked the fact that his deeree now insludes 


the deeree of the Court of first instance, The: 
two déerees have merged into one deeree: 


and forthe purposes of exeention must be 


read together as eonstituting one and the. 
power to 


same deoree The Judge has 
amend, and he must, therefore, g> into the 
application, examine the deerees of both tha 
Courts and if there are any errore, he must 
amend them. 
Court below and remand the ease to that 
Oourt«with crders to re admit.the application 
and to consider and decide it in view of the 
remarks made above. 

` Ав nobody appears to oppose this applisa- 
tion in this Court, the applicant will have 
half bis sosts in this Court. The sosts in 
the Court below will abide the result, 


Oase remanded; ` 


(1) 11 А 237; A. ҮҮ. N. (1889) 55; 18 Ind, Jur, 


427; 6 Ind. Dec. (N. s.) 698. 


' EKDIAN DASEN: 


I set aside. the order of the. 


oii 


MADRAS HIGH COURT. 

Lerrars Parent ÁPPEAL No. 11 or 1920 

December 7, 1920; 
Present: —Justise Sir William Ayling, Kr 
Mr. Justise Contts Trotter and 
7 Mr. Justiee Kumaraswami Sastri. 
SAMINATHA PILLAI-—PrAINTIFF— 
APPELLANT 
oe versus 
SUNDARESA PILLAI«DzFINDANT— 
RESPOr DENT. 

Civil Procedure Code (Act V of 1908), s. 92—— 
Religious Endowments Act (XX 01863), e. 18 — guit 
by temple trustee to recover amount under terms of 
trust, whether maintainable without sanction, 

А. suit by a temple trustee to recover an 
amount due by the defendant under the terms of 
his trast is not exempt from the restrictions im. 
posed by section 92 of the Oivil Procedure Code 
and section 18 of the Religious Endowments Act, 
and is consequently not maintainable without leave 
to institute such suit having been first obtainod, 
[p. 918, col, 1.] 

Appeal, under elaus$ 15 of the Letters 
Patent, against а deoision of the High 
Court, in Second Appeal No. 669 of 1919, 
preferred against a deeree of the Court of 
the Sabordinate Judge, Kumbakonam, in 
Appeal Suit No. 71 of 19:8 (Original suit 
No 336 of 1916 on the file of the Court of the 
Distrist Munsif, Valangiman). ` 

FAOTS' appear from the judgment, М 

Мг. О, V. Anontakrishna Iyer (with him 
Mr, К. R. Ramakrishna  Aiyar), for the 
Appellants.—Plaintiff, the trustees of a 
temple, ia the appellant, Suit. is brought to 
resover Rs, 130 and odd, being the value 
of the ries whioh the plaintiff supplied on 
behalf of the defendant for nivaidhyam in 
the temple. Dafendant’s father had endowed 
eertain property for this purpose. The de. 
fendant did not pay to the temple, There. 
upon my elient sued claiming arrears for опе 
yearin a Small Cause Court. That Court 
decreed the suit, though the defendant воп. 
tended that I was not entitled to sue, He did 
not raise-any question under cestion.92 of the 
Civil Prosedure Оойе. Against this desision: 
of the Small Cause Court; the defendant pre- 
ferred a revision to the High Court whioh 
was heard. by Srinivasa Iyengar, J., who 
reversed the deorse of the Small Oause Oonrt, 


{Komaraswamt Өавтк', J.—What does Sri. 
nivasa Iyenger, J., say in that judgment? } 

Me. ОУ, Anantakrishna Iyor.—Reads tha 
judgment. If the.eontention of the other sida 
[s correst, the suit should have been dismissed 


? 
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for it will fall under Sehedule IT, Article 18 
of the Provinoial Small Oause Courts Act of 
1887, 

[Оооттв-Твоттив: J.—Is it now the aonten- 
tion of the other side that that judgment 
is res judicata, 

Mr. О. V. Anantakrishna Iyer.—Aa I under. 

stand it is so. 
' There are oases that hold that a suit by 
a trustees even te resover rent is а suit 
relating to the trist~not sognizable by the 
Small Cause Courts Aot. Seotion 92 of the 
Civil Proeedure'*Oode does not apply: 
beaause none of the reliefs mentioned under 
that seation are reliefs in the suit; Any 
ambiguous statement in that judgment would 
not be enough for res judicata, . 

[Koumaraswamt авта, J.— Suppose a 
trustee leases property, you say he eannot sue. | 
. Mr, О, У.. Anantakrishna Tyer.—Sundaraja 
Aiyangar v. Lakshmiagmal (1). 

{ Атыма, J.— What about the applicability 

of seation 92 f) 
: Mr, О, V. Anantakrishna Iyer,—The test i is, 
that unless the reliefs claimed are reliefs men- 
fioned under that section, seation 92 has no 
applisation to a suit, Sestions 69 and 70 
of the Indian Contrast Act would oover the 
sase whish your Lordships suggest. 

Nellaiyappa "Pillai v. Thangama Nachtyar 
(2), Samaram Singarachariar v, Krishnaiwamt 
Iyengar (8), Budree/ Das Mukim v. Chooni Lal 
J ohurry (4), Ambalavana Pandara Sannidhe Y. 
Meenakshi Sundareswaral Devastanam of Ma- 
dura (5), Mullangi Venkatarangam Ohetty v, 
Venkatasubbammah (8), Venkatasubbamma y, 
Venkatarangam Chetty (7) and Meenakshi 
Achi v. Somasundaram Pillat (8), 

Mr. T. Hangachariar (with him Mr., 8. T, 
Srinivaragopala ` Омат), for the Respond. 


- ent.—I sontend that the plaintiff has no 


(1) 24 Ind. Cas, 943; 38 M. 788. 
A 21 M. 406; 8 M. L, J. 119; 7 Ind, Depr (н/в) 
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(8) 4 Ind. Cas. 874; 19 M. т. 1.518, . 

(4) 38:0. 789 at pp. 804, 807; 10 О. W. N, 581, 

: (5) 56-Ind, Cas, 780; 48 M. 665; 18 A. L, J. 59% 
2 Ü. P.L, R. (P. О.) 95; 39 M. L. 1, 60/28 M. L. T. 
83, 12 L. W. 212; 26 О, W, N, 1; (1921) M. W, N. 11 
47 т, А. 191 (P. C.). 

‚ (6) 19 Ind. Cas, 740; 26 M. І, J. 878 at p. 878; 
13 M. L. T. 515. 

(T) 36 Ind, Oas, 678; 31 М, L.J, 280; 4 1, W, 


` (8) 69 Ind. Сав, 464; 39 М, L, J. 408; 121, W, 
282, (1920) M, W, N, 507; 44 М, 205. 
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right ёо вое. Не may sompel me to perform 
those ceremonies under Beation 14 of the Re- 
ligious Endowments Aet, spesifically.: I ama 
trustee to perform this kattalaz, L have not por: 
formed it adequately. So the suit must be to 
compel me to perform’ the katfalaz whioh ге» 
quires sanotion under geation 18 of the Reli- 
gious Endowments Aot, and it must be insti- 
tuted in the Distriot Court. The complaint 
is that I havecommitted a brasoh’ of the trust, 


[Covrrs Твоттев, J.—You have misappro- 
priated the trust funds, That eould be re- 
covered from you. } 


‚ Mr.T. Rangacharíar.— Aasounta will have to 
be taken of the extent of the misappropriation 
or I will ‘have to be sued for damages. 
Exhibit A dirests the nature. of the.obliga- 
tion. There is no obligation under that 
dooument to pay the amount to the plaintiff." 
If at all, that will give rise only to damages. 
The suit is in nature to-resover a certain 
quantity of rios, Nellatyappa Pillai v. Than. 
gama Nachtyar (2). 

Coorrs Твогтев, J,—Surely one o9-trustee 
ean sue the other oo-trustees for recovering 
moneys misappropriated, } à 

г. T, Rangachariar.—I shall eome to the 
ense of go- trnatee which isin a different posi- 
tion. Clause (2) was not in the old-Code, 
In Nellatyapp» Pillai v, Thangama Naéhiyar 

(2) the defendant was no trustee ААП, ^- > 

., Subramania Atyar v. Venkatachala Vadhyar 
(9). The.effect of clause (2) of sestion 92° 
is pointed out by this Court. 

Samaram Stngarachariar ү. Krishnaswame 
Iyengar (3) was а case of several 
‘trustees. 

Budree Das Mukim v. Оһо Lal Tahiri (4) 
-is altogether a different oase where individual 
rights were interfered with, 

Subramania Pillai v. Krishnaswami Вота: 
yaitar (10) is under elause (2) of sestion 99. 
Theterms of sestion 92 apply to. suits by 
trustees. Thereis no reason why such suite 
should not oome within that sestion. If the 
relief oomes nnder seotion 92, the fact that 
the plaintiff himself is а trustee won't justify 
hia filing a suit without sanetion. 


(9) 87 ша, as. 688 at p, 690; (1916) 2 M, W. N, 
351; 4 L. W. 4 

(10) 53 Ind, ym s 606 42 М, 668; (1919) ӨГ, W, N, 
522) 26 M, L, T. 1 
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' JUDGMENT.—In this case whatever view 
we might be. inelined tq take of the 
matter, if it came before US ав res integra, 
we are bound by the deaision of Srinivasa 
Aiyargar, J. in, Civil Revision Petition 


No. 847 of 1915,.which wes not appealed ' 
He held that Exhihit A did. not | 
evidence an, enforceable contrast, and that , 


against, 


the snit must be treated as. опе “у the gene- 
ral trustee of a temple to enfores the obliga- 
. tion of а subordinate trustee or katéalaidar,” 
The only question then is, whether, viewed 
in this light, the anit is maintainablé; and 


we are forced to the eonelusion that it is not, ' 
The relief olaimed is the recovery of the‘ 


balance of amount due by defendant 
under the terms of his trust and not paid by 
' him to the Gurnkkal of the temple. 
breach of trust is denfed,) If the relief is 
elaimed as the amount of misappropriatior, 
ihe amount is not assertained and would 
have to be determined by enquiry in the euil; 


and this brings the case within the mischief - 


of sestion 92 of the Civil Prosedure Code, 
clause (d), and the suit is bad for want of 
sanotion required by that sestion. If it be 
sought to resover the amount by way of 
damages, thenthe вої falls under saation 1 4'cf 
the Religious Endowments Aot, and ia bad 
for want of the sanotion required by section 
19 of the same. The only other ground ‘on 
whioh it could be maintained is that furnished 
by section 69 ог 70 of the Contract Act ; and 
this appears to- have been given up in the 
Distriet Munsit's Court, tle paragraph 6 of 
his judgment. А 

lt wes argued that the suis, being опе Бу 


a temple trustee, was exempt from the retrio- .: 
..-under sections: 


tions imposed by section 92 of the Code of 
Oivil Prosedure and ' section 18 of the 
Religions Endowments Aot; and reliance was 
placed on Nellutysppa Filla’ у. Thong "mna 
Nachiyar (2). ‘bis judgment was pro: ouno- 
ed under the old Code of Civil Prosedure, ix 


which no sush provision ss claure (2) of, 


gestion 92 of the present Code is found; and 
it has been held in a recent саве cf this Court, 
Subramanta t illai v. Krishnaswamt Somayoji т 
(10), that the terms of ceation 92 of tbe 
Code of Civil Prosedure applied to a snit by 
trustees ; there is no reason why suob a snit 
should be held to, be exempted from ita 
reatriotive provisions, The seme reasoning 
would apply to the provisions of the Religious 
Ё Endon mente Ant, 
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_with ooets. 


(The : 


-sideration of this 


the ‘Letters Patent Appeal 


' We dismiss 


M, С. Р, 
Appeal dismissed, 


BOMBAY HGH COURT, 
Letrers Parent АРРЕД No. 59 or 1919, 
August 20, 1920. 

Fresent:~ Sir Norman Masleod, Kr., Obief 
Jostice, and Mr, Justice Fawaett, 

Tat AHMEDABAD MUNICIPAL. TY— 

Di venDAnT—APPELLANT 
VETSUS n 
MANILAL CHHAGANLAL SHAH~ 


PLAINTIF Eg RESPON: ENT. 

Bombay District Municipal Act (III of 1901), ss. 96, 
112—-Projection erected of larger size than sanctioned 
Removal - Notice after 16 years— Reasonable time— 
Exercise of due diligence— Difference between з. 08 and 
)1a— Burden of proof of Municipal action being. within 
powers Time limit —" Amended," meaning of, in 8,08 
~ Bombay District Municipal Act (РХ of 1873), вв. 83, 


ET dth October '87", the plaintiff obtained per. 
mission of the M unicipality to erect & projeotiórt of 
& certain size, but he erected a projection "of a 
larger size On l3th June 1838, the Municipality 
gavé him notice to remove the projection and,'on 
his failure to comply with the notice, proseouted 
him under section 83 of the . Bombay District 
Municipal Act (ҮІ of 1878), bat the prosecution 
failed ‘Ihereupon the plaintiff applied to the 
Municipality to cancel their notice, but the con- 
matter was left to a Sub. 
Committee, which did nothing On zárd uly 1914, 
the Municip lity served the plaintiff with a notice 
11/6 of the Bombay District 
Municipal Act TII of 1901) to'remove the projec- 
tion Upon this he sued for-an injunotion , to 
restrain the unicipality from outting off or remov- 
ing the projection: 

Held, 1: that the-delay of 18 years was unreadon. 
able and constituted а bar to the defendants’ com. 
pelling the plaintiff by executive action to remove 


E projection, which admittedly did not come under 


section 13 3.; and that, therefore, the plaintiff 
was entitled to the injunction sued for; (р. 940, 
col 2 p w7!,col ;p 9 *, со. 2 ] 
- (2) that tbe notice of zird July 1914, во far as 
it was baged on section 9, was invalid ae being 
time-barred under section 96 6) and consequently 
the ‘Municipality had no right to get the projection 
removed by executive uction under section 164 (6). 
[p 9 4, col >] - 

Per Macleod, C. J —There is this difference bes 


- tween section =+ and section 113 of the Bombay 


District Municipal Act that projections over 
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9 public streot, which are external alterations 
Of a particular nature, cannot be built without 
pecial authorization under section 118, whereas, 
if the Municipality ara silent for one month after 
due notice has been given to them under section 
98 by the owner of & building, who wishes to 
alter 16 externally or add to it by erecting а 
balcony, the owner can proceed to build or alter 
according to the plans furnished to the Munioipali. 
ty. Again, the encroachments and projections, 
mentioned in section 118, are intended to be dealt 
with by a Municipality from the point of view of 
the convenience of the public who use the streets; 
while under section ¥6 the plans of the intended 
buildings and alterations must comply with by- 
laws which are framed for the protection of the 
inmates of the house in particular and of the 
inhabitants of the town or city in general. [p. 917, 
cols, 1 & 2.] 

The Municipality must fail, unless they can show 
that they are acting under the powers given to 
them by section 96 of the Act of 190], correspond- 
ing to section 38 of the Act of 1873. The onus 
lies upon them to prove that they are entitled to 
exercise those powers. The fact thatthe plaintiff 
was prosecuted under section 88 is not conclusive 
that permission to put “up the projection or the 
notice io remove it must have boen under the same 


` geotion, fp. 920, col. 1.] 


Under the Act of 1873 а person desirous of 
building а new building ог re-constructing an old 
building on land abutting on a public street had to 
give notice under section 38, and if his plans in. 
cludéd balconies’ or other structures overhanging 
the public street, 16 would not be necessary for him 
to make a separate application under section 42 
(3). But if he built such projections without any 
orders being passed by the Municipality, he would 
до so at his own risk. Again if he wished only to 
add to an existing building by erecting а balcony 
overhanging в public street, he would either give 
notice under section-83 or apply for permission under 
section 42 (3}. If the balconies were to overhang his 
own land, he would have to give notice under section 


7788, With regard to balconies overhanging a public 
- street, the power of the Municipality would depend 


upon whether notice was given under section 33 or 
permission was asked for under section 42 (s), [p. 
919, col. 2; p. 920, eol. 1.] 

It is certainly intended, though no period of 


- limitation is prescribed, that a Municipality having 


passed orders should exercise its functions with 
due diligence under section £6 (6). And if the 
Court is convinced that there has been laches, it 
would be entitled to exercise its own discretion 
according to circumstances in granting an injunc. 
Aion. [p. 920, col. 2.] * 

, Per Fawcett, J.—-Section 86 cf Act III of 1901 
(or the corresponding section 38 of Act VI of 1878), 
covers the case of balconies projecting over publio 
and private streets, Гр, 921, col. 2] " 

Viramgam. Municipality v, Bhaichand Damodar, 65 
Ind, Cas, 818; 44 B. 198; 22 Bom, L. В. 480, Tribhovan 
v. Ahmedabad Municipality, 27 В. 221; b Bom. L, R. 
48, Nagar Valab Narsi v. Municipality of Dhandhuka, 

:12 B. 400 at p. 494; 6 Ind. Вес. (м. в.) 810, Godhra 
Municipality ү, Heptulabhai, 2 Bom, L, R, 672, 
referred to, 


There is no legitimate ground for the supposition 
that the Legislature intended that anything in 
section 118 of'the Bombay District Municipal Act 
should restrict the general powers conferred on a 
Municipality by section 96 of the Act, except во 
far as such restriction is enacted expressly or by 
necessary implication? The” main object of section 
113 is to regulate projections over public streets, 
But it is a quite unwarranted step to say that, 
because section 118 deals with the special case 
of these balconies, the Legislature meant to ex- 
clude them entirely from the purview of section 96, 
[p 92), col. 2.] œ 

The obligation to give notice imposed by sec« 
iion 88 upon any person intending to add to an 
existing bungalow, by erecting a balcony overhang. 
ing a street,is not removed by the fact that the 
Municipality has a separate power to give written 
permission for the erection of such a balcony under 
section 42, Under section 33 the Municipality have 
to consider any objection there might be to “the 
limits, design and materials of the proposed” 
baleony and similar metters that come under the 
head of building regulations, whereas under section 
42 they have to consider any objection there might 
be to its limits as interfering with the access of 
light and air to the public street, or obstructing 
the safe and convenient passage along such street, 
[р 922, ool. 1.] 

The fact that the plaintiff was actually prosecuted 
under section 83 із strong evidence that the 
Municipality in fact purported to pass its orders 
in the matter under section 32, rather than under 
section 42, [p. 922, col. 2.] 

In view of the time-limit fixed in sub-section (6) . 
of section 96, there is the strongest ground for 
supposing that the Legislature intended that action 
under sub-section (Б) should be taken with due 
diligence and within a reasonable time The time- 
limits of one month prescribed by sub-sections 18) 
and (6) supply & clear indication that the proper 
measure of time to apply to sub-section (5) is one of 
months, not years, [p, 929, col. 2.] 

The word “amended” in sub-section (6) of section - 
96 із a wide one and must be held to cover any 
demolition that may be necessary for the рш“ 
pose of altering a building so as to make it 
comply with the provisions of the Act or by-law 
contravened, (p. 923, col. 1.] 

Letters Patent Appeal from a decision 
of Heaton, J, in Second Appeal No. 558 
of 1917 reversing а deeree passed by the - 
Distriet Judge, Ahmedabad, in Appeal 
No. 449 of 1915, whieh reversed a deoree 
passed by the First Class Subordinate Judge 
at Ahmedabad, in Civil Suit No, 601 of 
1914, 


FAOTS appear from the judgment of 
ihe Court as well as from the following 
judgment of 

Heatox, J.— (July 2, 1919,)—-In the year 
1897 the appellant who is also the plaintiff 
in this litigation, asked leave of the Ahmed. 
abad Maunisipality to erect a baleopy to hig 
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house, He obtained permission to erest а 
baleony of a cortain size. What he did erast 
wasa balsony of а larger sizo. The Muniei- 
pality, thereupon, salled'on him to remove the 
baleony, On his failure to do this he was 
proseeuted, Боё" the* proseeutiou did not 
впввеєа, The matter of this baloony seems 
then to have been left to a Committee 
of the Munisipality who, in the year 1914, 
$. €, some sixteen years later, apparently 
bestirred themselves, with the result that 
the plaintiff was served by the Munisipality 
with a notioe to remove this balaony whioh had 
then been in existence for over sixteen years, 
He not unnaturally objeoted to this prosedure 
and brought this suit claiming an injanstion 
restraining the Munisipality from earrying 
out the requisition they have served on him. 
Tho firat Court gave him an injunstion, The 
Court of first appeal refused it and dismissed 
the suit, 


Tha result of the arguments whish I have 
heard reduses the ease to this. If sestion 
113 of the Bombay District Municipal - Aet, 
whioh is the present substitute for sestion 


- 49 of the old Aat, is the law applicable, then 


the plaintiff must sneseed, If sestion 96, 
which is the substitute for seotion 33 of 
the old Ast, is the law applieable, then the 
plaintiff must fail, Reading the appliea- 


. tion, which was made in the year 1897 


for leave to make the baleony, І should 
suppose that 16 was made with reference 
to seetion 42, not with referenee to seation 


. 88 of the old Aet, and I find nothing in the 


papers to induce me to suppose that the 
applieation was under seetion 33, It is true 
the proseoution for failure to somply with 
the notiee of the Munieipality was under 
gestion 33, But that proseention failed. We 
do not know what would have happened if 
ihe proseeution for failure to somply with 
the notise of the Municipality . Һай been 
under seotion 42 of the old Aot, 


Turning to the seotions themselves, I find 
ihat on & eonsideration of them also I am 


' redueed to the eonolusion that this is а oase 


under seetion 113, not under seetion 96, of 
the now Aot, Sestion $6, во far as it could 
be applied to this ease, relates to external 


‚ alterations or additions to an existing build. 


ing, and those words eertainly might inelude 
the putting up of a baloony, But seetion 
96 in its main purpose relates to something 

© Я 


mush more important than merely putting . 
up balsonies. It relates primarily to some: 
thing in the nature of re eonstrustion or sub: 
stantial additions or alterations, Thatia its 
elear purpose, At the same time the words 
used are such that the mere erestion of a 
baleony could be brought within the sestion, 
If there were nothing else in the Manisipal 
Ast regulating the mere ereation of balsonies, 
16 may easily be that we should be driven ta 
include that partisular thing within the 
ssopa of sestion 96, But in seetion 113 wa 
have а spesial provision* for the erection of 
balsonies and вов like  projestions, & 
B30bion whieh deals exelasively with 
matters of that kind, and does not deal with 
the other larger mattera whieh are the main 
object of sestion 96, It seems, therefore, 
that here we must follow the ordinary rule of 
law whiob is, where you have а special pra- 
vision for certain spesified things, and а 
general provision, whieb, though it may ine 
olude these things, ia mainly direeted to sover 
other things, you have to apply the spesial, 
not the general, provision, where the former 
is appropriate. Here undoubtedly we must 
apply the spesial provision, $e, sestion 113, 
and not the general provision, $.«., sestion 93, 
If we apply sestion 113, then the Munisipal- 
ity are поё empowered to require removal of 
the baleony, besause itis found that 16 is not 
an obstruction to the safe and sonvenient 
passage along the street. Therefore, the 
notiee issued by the Municipality is a notieg 
whioh they were not empowered to issue, 
and so the injunetion ought to be granted. 
I am а little in the dark as to the meaning 
of a very important passage in the Distriet 
Judge's judgment, because I think there is 


some error in the wording of it. [ama 
little donbful also whether the Judge 
really meant to say that  bosauss the 


law prohibits a verandah more than four 
feet wide, therefore, the Munieirality 
can, independently altogether of anya 
thing in sestion’3 or seation 113, require 
the owner of the house to remove thaf 
baloony. If the Judge did mean this, I think 
he was mistaken. 16 may be that the Muni- 
sipality sould bring а snit against the owner 
or овопріег of the house in respest of the bal. 
sony. But unless the Munieipal Aot expressly 
eonfers on the Municipality the power by 
exesutive aetion to eompel the owner or oson- 
pier to remove the baleony, I think.they arg 
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. without that.power, I-have shown that, in my 

. opinion, the desision of the Conrt below is 
wrong. 1, therefore, reverse the deeree of 
the lower Appellate Court, restore the deoree 

. of the original Court, and direst that the 
defendant do рву the costa of the appellant 
in the Courts of first and seoond appeal. 


+ 
и 


Mr. №, К, Mehta, for the Appellant, 
Mr, 9. М. Thakor, for the Respondent. 


JUDGMENT. . 


' Maorsop, O. J.—This an appeal under 
the Letters Patent from a desision of 
| Heaton, J. ' 


The plaintiff filéd a suit in the Oourt of 
the First ‘Class Subordinate Judge at 
Ahmedabad, praying for an injunstion restrain» 
ing "the defendant, the Ahmedabad Munisi- 
pality, from cutting off or removing the pro. 


jeetion in dispute of his house, A deeree was _ 


passed in the plaintiff's favour, Oa appeal 
to the District Judge the suit was dis 
missed with оовіз throughout. In’ sesond 


` appeal the ` deeree of the Trial Court was 
restored. - 


‘The original owner of the suit honte, . 


Tarbhovan Sacshand, had applied to the 
Munieipality in 1697 for permissionto make, а 
projestion (dakhli) and to put a tin rheet 
‘root (khapeda) over it. Permission was 
given. on thé^4th Ostober 18.7 to make 
a dakhli of tworfeet in breadth and to pnt 
a khapeda of one foot in breadth over it, 
it is suggested that the application was 
made and the permission was given under 
seotion 33 of the Bombay District Munieipal 
Aet Уло? 1573. Tarbbovan made the pro- 
jection four feet five inehes in breadth. in 
contravention of the ‘permission given, He 


was then prosecuted nnder seetion c3, bnt. 


the Magistrate found him rfot guilty. There- 
upon hé applied to the Municipality to ean- 
‚ eel the notice which had been seryed upon 
him to.remove the projection but-the вор. 
sideration, of this application was adjourned 
as а Sub-Committee, had heen appointed to 
'irquire, into projections of that nature, It 
was.not until the 23rd July 1914, that the 
Municipality issued the notice complained of 
.on the.plaintiff, who had parehased the house 
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. from -Hirashand Pitamber, 


the purahaser 
from Tarbhovan., Е 


Tt rune as follows:— 

"The northern part of the house purshased 
by you from Vakil Hirpehand *Pitamber 
measuring 15 feet З inehes in length is in 
your ‘possession. In point thereof towards 
the east side you have built a. projeotion 
thereof measuring 2 fees on the upper 
storey and above that on the third ‘storey 
you have built a projestion 1 foot 3 
inshes protruding beyond the 
the hovse; and above that you have put 
* leaves of iron sheetr, that is, the bamboo 
Bplits protruding by 1 foot 2 inohes over. 
hanging the projestion below. Yon built 
the same without permission from the Mani- 
sipality in the year 1-45 and at whish 
time the Municipality had desided that the 
projestions might be allowed 6» remain until 
the rules were revised. 16 was for that 
reason that the projeation was allowed to 
remain; but now the rules of the Munisipa- 
lity have been revised and the projeetions 
of bamboo splits and eaves being more than 
4 feet; the building thereof is against the 
Manisipal Law and the same sannot be 
allowed even socording to new rules. You 
abould, therefore, ая required by the Municipal 
Ast, eeation 112/96 aud clauses 3/3, remove 
а portion of the exeladed eavea 9 inebes at 
. the northern end а d 8 inches at the southern 

end whioh is sonstrueted against the roles 
. within seven days of the reesipt of this notiae, 
. If you fail todo so, tha same will be done 
. departmentally and the sost will be resovered 
. from you.” 

Thia sotive із based on sestions 96 and 
113 of Bombay Ast IIi of 1901, Admit. 
ting that the owner of a building, who wishes 
to put up veraniahs, baleoniss or rooms 
projeoting from the upper stories of the 
building, may give notise to the Munisipa. 
lity under sention 96 or apply for permission 
„under seation 113, if permission is given and 
its“ terma are infringed by tbe owner, the 
powers of ‘the’ Municipality under the two 
seotions vary considerably, i 


Tho reeult of the ambignity .of the noties 

.has resulted in the- вот fisting decisions in 

this suit, Tke Subordinate Judge appears 

to have thought that seation. 118 was the 

dominant section їп the notice and as -the 

projection was notan obstrustion to the sale 
| Ф 


limit of : 


Ф 
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and sonvenient passage along the atrest held 
that it eonld not be removed, , 

The District Judge eonsiderel that saction 
£6 was the dominant sestion, as it covered 
the ease of an owner who has раё up а pro- 
jeetion in sontraveution of orders, and elause 
5 entitled the Manisipality to issue а notise 
on the owner to make the nesessary a!tera- 


tions, so that the addition" mada alhonld ba 


brought within the limita pressribed by them. 

Heaton, J., ваще to the sonelusion that this 
was а вазе under sastion 113 and not under 
nection $6. Не admitted that though asestion 
96 related in its main purpose to someth nz 
muah more important than the merely pai. 
ting ‘up baleonier, namely, Tesonstruetion or 
subatantial alterationa® or additions, yat the 
words used were such that the mere erection 
of a baloony sould ba brought within the 
section. But as seetion 113 was а speeinl 
provision for the ereotion of baleonies and 
snoh like projeations ani dealt exalusively 
with matters of that ki-d, he eonsidered 
that the ordinsry rule of law should be 
followed, namely, that where there was.n 
spesial provision for eertain speeified things 
&nd a general provision whish, though it 
may  inelnde these things, is mainly 
dirested to eover other things, the, apesial and 
not the general provision should be applied, 
The desree of the Subordinate Judge was, 
therefore, restored, 

I think there ean be no doubt that the 
owner of a building. who wishes to alter it 
externally or add to it by ereating a balaony, 
вап. give notise to the Mauuieipality of his 
intention under sestion 96; and the Maniai- 
pality sould pass orders. under the powers 
given by the sestina, and if those 
orders were disobeyed they sould take action 
under seation 96 (5), 

But projestions over a publie street are 
external alternations of a partieular nature 
whish oannot be built without special an- 
thorization under seation 118, whereas, if 
the Munieipality are silent after due notise 
has been given to them under sestton 95, 
the person who has given notice oan proseed 
to build or alter asaording to the plans 
furnished to the Manisipality. It is 
thia differense between the two sestions 
whish has поб been suffisiently notioed, If 
а person builds a projeetion over а public 
street without üskirg permission ander веб» 
fign 113 of in gontrayention of the permis. 


' Muniaipality. 


sion given undar the, sestion, ha eau bs 
fined, апі the fiae ean ba sontinaed antil 
he has somplied with the ordera of tha 
Bat the Munisipslity have 
no powers to order him to remove the projee- 
tion. 

Olanse 3 of sestion 118 might more 
appropriately have beens made a separate 
Bastion as ib deals not only with projestionsa 
ovarhanging publis strasta but also projee- 
tions jutting into роїв streets,. And 
farther in giving the Manisipality power 
to deal with sush projestious the Legislature 
has eonsidered them from an entirely different 
point of view, namely, the eonvenienes of 
the publio who use the streets, Under 
seotion 96 the Manisipality have to consider 
whether the plans of the intended building 
or alternations somply with the provisions 
of the Ast and their own by-laws whieh 
are framed for the proteetion of the inmates 
of the house in partisnlar and of the inhabit- 
ants of the town or sity in general, 
Under sestion 113 (1) the Munisipality have 
to eonsider enaroash ments overhanging their 
own property, the publie streets, whisk 
would be rather a eonvenieuse than other- 
wise to the passers-by, provided they were 
not too low. If, then, & person who has 
given notise under sestion 96 and furnishes 
plans whieh show the intention to build 
a balsony overhanging a publis street and 
the Manisipslity take no astion within the 
time preseribed, so that be is entitled to 
baild according to his plans, san he be 
prosesu'ed under sestion 113 for building 
a baleony over a publis s'reet without 
permission P Considering the differense of 
judisial opinion in sacés arising under seations 
33 and 42 of Ast VI of 1873, it ia unfortn- 
nate that more вата was not oxersised іп 
drafting the corresponding sestions in Aot 111 
ofl1t01.  . ө 

In Nagar Valab Narsi v. Municipality 
of Dhandhuka (1) West, J., said; "Seetion 38 
of Bombay Aet VI of 1873, under whieü 
the permission of the Commissioners was 
sought and refused, i», as the Assistant Judge 
has pointed ont, perfestly general in its - 
terms.” In this ease itis not known whether 
the original permiesion was sought under 
section 33 or seation 42, eorrespondiag to seo- 
tion 113 of the present Ast, but ав the pro. 


(1) 12 B. 490 at p. 491; 6 Ind. Deo, (s. s.) 810., : 


918° - 


INDIAN OASRE, 


[192i 


5 AHMEDABAD MUNICIPALITY €, MANILAL CHHAGANLAL SHAH, 


Beention was under sestion 33, it might 
be presumed that the permission given 
was under the same séetion, but this question 
ja elouded in obseurity and as I shall 
show hereafter, it is more likely that per- 
mission was asked for under seetion 42. 

In Godhra Municipality v. Heptulabhat (2) 
the plaintiff Heptulabhai applied to the 
Municipality for permission to make baleonica 
on the. north, south and east sides of his 
house, but permissióh was given for build. 
ing them on the south side only, Tbe 
plaintiff then built the baleonies оп the 


north or east side without permission, The 
Municipality -passed an order for 
the demolition of the baleonies во built, 


and the plaintiff filed the suit for an injuns- 
tion. 

The Trial Court dismjssed the anit. It 
was found, on remand by the lower Appellate 
Oourt,.that the balconies in question projested 
over the plaintiff's own land and not over 
the publie street, and as then the lower 
Appellate Court sonsidered that the baleonies 
were not in any way against the provisions 
of the Munisipal Ast, the plaintiff's elaim 
was desreed. In second appeal Parsons, 
J., tought the order of the defendants was 
ultra - tires, as the provisions of section 33 
did not extend to the issue of a prohibi- 
tion. toa person not to build on his own land, 
but was only intended to ensure that the 
requirement of the Aet or апоһ by-laws as the 
Muniéipality might legally have made should 
not be offended. 

Ranade, J., held that as the plaintif bad 
built the baleonies without permission, the 
defendants were entitled to order their 
removal, But he said at page 576: "The 
nejvas in dispute are' on the upper storey, 
and tf they overhung the streat, xermission 
would have to be obtained under section 42, 
As the neas have been found to ba 
overlooking respondént-plaintifi’s own land, 
section 42 does not direatly apply, but it 
is useful as showing that these nejvos 
must be treated as baloonies, eto., “in regard 
to whioh permission might be nesessary 
under certain sireumstanees,” Тһе Judges 


having differed the appeal was referred to. 


Candy, J. The learned Judge agreed with 
Ranade, Ј., but for different reasons, Asthe 
plaintiff had originally applied for leave 


ме 


(3) 2-Bom, L, By 072; 


to build the baleonies as  projeoting over 
the public street, the order refusing permis- 
sion was perfeotly legal. The plaintiff sould 
not dispute its legalify оп the ground that 
as a matter of fact the proposed baleonias ' 
were to projest over his own land, The 
plaintiff sould apply in the ordinary way, 
not to make encroachments on the public 
road, but to make ‘additions to his building, 
the said additions being within his own ргө: · 
mires, The learned Judge certainly there 
appears to make a distination between an 
application to enoroash on the publio road and 
an application in the ordinary: way to make 
additions to a building, 

In Тт ютап v. Ahmedabad Municipality 
(3) the plaintiff obtafned permission to 
sonstruot а projecting balcony above his 
verandah of sertain dimensions. The Muni. 
sipality sonsidered he had exeeeded these 
dimensions and served him with  notiáe, 
requiring him to remove so mush of the 
baleony as was not in aseordanse with the 
permission. The plaintiff sued foran injune- 
tion. 

It was found that the 
projeet over a publie street. 
suit having been dismissed in both the 
lower Courts, he appealed to the High 
Court, Batty, J., after pointing ont that 
aeotion 33 of Bombay Act VI of 1873 
did not eontein anything requiring that tho. 
permission of the Munisipality should be 
obtained, gaid: 

“Clause 8 attaches в penalty and the 
liability to a requisition by the  Muniei. 
pality for the alteration or demolition 
of the building in the following eireum. 
stances, viz, if the building ‘is begun or 
made— 

(a) Without the notiee or information 
required by clause 1; 

(b) In any manner contrary to the legal 
orders of the Municipality; or 

(с) In any other respeat sontrary to the 
provisions of the Aot, А 

Thus to justify the requisition of the 
Munieipality forthe demolition of the build. 
ing, one of these three eonditions must 
be established. There is no sontention 
that the first or the last of these sonditiong 
exists," 


baleony did not 
The plaintiffs 


(8) 27 B, 221; 6 Bom, Is Е, 48, 
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It may be noted that the sonditions pre- 
seribed by olause (5) of section 96, though 
differently worded, are in effeat the same, 
The learned Judge .then gonsidered whether 
the orders of the Munioipality were legal 
and not inconsistent with the Ast, and came 
to the sonslusion that they were insonsistent 
with the provisions of the Aet as being 
in exeess of the powers whjoh it authorized 
the Munisipality to exercise. Astov, J., came 
to the opposite seonelusion. He said at page 
240: "The words ‘not inconsistent with this Act,’ 
therefore, appear to me to mian ‘not incon. 
sistent with ihe aim, scope and object of this 
Ac? as shown by ita provisions, Theorder 
complained of seemsto beaimed against ап 
evil whish the Ast has intended to remedy 
and to fall within the ssope and objest of the 
Act and within its remedial purpose.” At 
page 242 he said: “As to the argument 
that beeause sestion’ 42 makes provision 
for the removal of projestions over publies 
strests, therafore, 16 was intended by the 
Legislature that new projastions over streets 
not publics must be allowed, I think that 
sestion 33 deals with a different set of 
sircumstances, and the maxim  erpressio 
unius est cxclusio alterius cannot apply. Оа 
the sontrary, 16 seems to me that section 42 
affords a suggestion how the statutory 
power eonferred by seation 33 ean be exersised 
in respeet of new projections over strests not 
publie," 

The appeal was then referred to Chanda- 
varkar, J. He eonsidered that by sestion 
33 the Legislature had given power to 
every Manisipality to regulate the eonstrus- 
tion cf buildings, whether they abutted on 
в publio or a private street. The power 
should be exersised поё варгівіопв1у or 
arbitrarily but reasonably. The learned 
Judge then considered the argument that 
as the Legislature had expressly provided 
against eneroachments on publie streets by 
giving the Munieipality power to remove 
them, it must, be taken to baye denied 
similar power as to eneroashments on streets 
whish were not publie. At page 253 he 
said: '"'Seation 42 relates primarily to 
encroachments проп or obstructions to public 
streets, not to buildings, A building may 
be ап enoerosohment or obatrustion, but that 
is only an insident, so far as this sestion 
is eoncorned. The thing dealt with or intended 
to be dealt with as the principal subject: 


matter of the seation ія an encroachment » 
or obstruction on a publie street.,,...... The 
misshief intended to be strook atis inter- 
ferense with the ownership of the Manisi- 
pality. Seation 33 deals with a differant 
thing altogether. I6 deals primarily with the 
ereotion of buildings, not with enaroashmenta : 
or obstruestions.,.......Tüe misshief intended 
to be strusk at by seotion 33 is that arising 
from the erastion of buildings without proper 
regard to publie health pnd sanitation. 
To prevent tha} m's»hief tha Lagislature 
says that the Manisipality has the right 
of regulating the erestion. The subjeet. 
matter, thé objest and the ssop0 of section 
42 are different from those of sestion 33, and, 
therefore, there вап bə no іпвопзізівоцӯ or 
repugnaneebat ween them,” Thelearned Jadga 
eame to the sonclugion that the orders of 
the Munisipslity wera enot illegal and ulfra 
vitres. 

In Ahmedabad Municipality v. Rami Kuber 
(4) the plaintiff applied for permission to 
re-construot his house, building baleonies on 
its two sides, The Munieipality gave the 
plaintiff permission to re-build his house, but 
informed him that as regards the baloonies 
hia applisation was plased before the 
Managing Committee and until permission 
was granted, he must not do any work in 
that respesf, The plaintiff, not having heard 
from the Munisipality, built the baleonies 
and а year later he was aalled upon to 
remove them. It does not appear that the 
baleonies projested over а publie street. 
The plaintiff sued for an injunstion and it 
was held that as there was no subsisting 
provisional order referred to in mestion 93, 
sub seation 4 (a) (ii) of Bombay Aat LII of 
1901, the plaintiff was entitled to the liberty- 
of prosseding allowed by sestion (4) after 
the expiry of one month, the order as to. 
the baleonies was spent and the plaintiff 
besame entitled to praséed with the proposed 
work. 


It appears to me that under the Aet of 
1873 а person desirous of building а new 
building or re-construsting an old building 
on land abutting on a publie street had to 
give notiee under sestion 33, and if his 
plans ineluded balconies or other atruetures 


*"(4) 12 Ind. Cas, 651133,,B.]0L аб pp: 05, 66; 13 
Bom, І, В, 914, ; 
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overhanging the pablis etreet, it would not be 
necessary for him to make a separate 
applisation under section 42 (3). Bat if he 
built sneh projestions withont any orders 
being passed by the Maunieipality, he would 
do so at hir own risk. Again if he wished 
only to add to an existing building by 
ereating a baleony overhanging a publio street, 
he. would either give -notioe ander sestion 
88 ог apply for permission under sestion 42 
(3), Ifthe baleonies were to overhang his 
own land, he worfld have to give notice 
under sedtion 38. With regard to baleonies 
overhanging а publie street, the power of the 
Munieipality would depend upon whether 
notise was given under sestion 33 or 
ete was asked for under sestion 42 
(3). 

.lt&.is not olear what Tarbhovan did in 
1897,. but from the written statement «£ the 
defendants it seems,that he appliad for 
permission - to make the- projestion, and if 
that із sorreof, it must bava bean under 
sestion 42 (8).. 
says that. Exhibit 19 shows that he was 
proseeuted under eestion 83. This, however, 


in the absense of the records, is not sonslasiva · 


that the notise to remove the projastion 
must have been under ssstiou 83. 
matter was then adjourned: and nothing 
farther .was done until nearly sixteen yeara 
ў later the notiae in suit was issued, 
„Ав pointed out by Heaton, J., the defendants 
minst fail unless they oan show that they 
are asting under the powers given to them by 


gestion 96, and the onus lay on them to: 


prove that they were. entitled to exercise 
those powers, Evidently when the notise 
was issued, it was doubted whether sestion 
' 96 applie?; and I think that sestion was 
mentioned in the, notiea after restion 113, it 
may be noted, in the hopes that if their 
action could not be supported undor sestion 


118, it might be held valid under seotton 95, : 


Clearly they eancot eompel the plaintiff to 


remove the projestion under sestion 113, as it: 


has not been, proved that the projection is 
an obstrustion to the safe and' convenient 
passage along the street: 

AB „pointed out by Ohandavarkar, J ‚ in 
Tribhovan v. Ahmed.b d Municipality (4), веб 
tion 33 dealt primarily with ‘the erea'ion of 
buildings and so does sastion 96. Insideaially 
if the plans furnished by the applicant show 
that enorogehments or projegtions on а publie 
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street are proposed, the Municipality san 
deal with the plang under its general powers, 
and paes orders thereon. Jt was certainly 
intended, though no, period of limitation was 
presoribed, that & Maniajpality having passed 
orders should exersiae ita funstions with due 
diligenoe under gestion 96 (5). And if the 
Court is convineed that there has been 
lashes, T think it would be entitled to exorcise : 
ita own dissretion aecording to oireumstanoss 
in granting an injunstion, There is not the 
slightest cxouse, as far as Гаво in tbis ease, 
for the Munisipality’s delay in taking notion. 
There was no reason why they should not 
have persisted in their noties of the 13th June 
1838, if they thought they were entitled to do - 
во, It is quite possible, though we huva no - 
positive information on the point, that the 
Municipality after the failare of the 
prosesution under seetion.33 realised that 
permission having been grantad under sestion 
42, they had no power to sall upon Tarbhovamr 
to remove the projestion under that eotion, 
as it was not an obatrnation to the safe and 


` gonvenient passage along the street, 


My aonolusione, therefore, are: 
1. That the Municipality must justify 


` their setion. 
The - 


2. That it Ras: not been proved that 
Tarbhovan gave notise under sestion 33 of 
Bombay Aet VI of 1873, on the eontrary, the- 
fasts rather point to his having asked for 
permission under seetion 42, 

3, That unless Tarbhovan gave notiee 
under sestion 33, the Munisipality have 
no power to ба] upon him to remove the 
projeation. 

4, That even if Tarbbovan gave notiee 
under section 33, the projestion whieh in- 
fringes the present Manisipal Law is only five 
inebes ata onnsiderable height above the . 
ground, and the Court would consider that 


- а notise to remove sush а projestion after the - 


lapse of sixteen years was in the oireum. 
stances of the case an arbitrary and oaprisious. 
exereise of the powersof the Munisipality. 

9. That the terms of the notise, whieh do 
not oall upon the olainti to ecm»lg with the 
permission granted to him in 1597 but to tbe 
ply with the provisions of seetion 113 (1) р 
ВошЁвуАв% ПІ of 1901, are suffisient sides К 
that the Munisipality issued the notise under . 
session 113 (3).and the mere faot that thay 
added section Y6 (5) eannot enable them to 


compel the plaintiff to remove a pfojestion . 
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whieb, no doubt, infringes the original per- 
mission, but whish does not.eome within 
seotion 113 (8). 

. Iu my opinion the deeision of Heaton, J., 
was sorreet and the appeal should be dis- 
missed with sosts. - 

. FawoeTr, J.—Tbha first point whieh arises 
in this appeal is whether :estion 96 of the 
Bombay: Distriet Munisipal Ast, 1901, ean 
«over the oase of a baleony grojeoting not over 
the Jand of the person, who applies for permis- 
sion to build it, but over a publie street. It 
was sontended for the respondent that sestion 
96 should be atristly confined to buildings, or 
alterations or additions to buildings, which 
were ор, or projeeted over, land belonging to 
the person intending so to build, alter or add; 
and that seetion 113 a]one dealt with the onse 
of projestions over publio streets. This eonten- 
tion appears to have found favour with Mr. 
Justice Heston, though Һе admits that sestion 
96-is per se wide enough to inalude the patting 
ap. of a balsony. But he eonsidered the 
вака fell under “the ordinary rule of law 
whieh is, where you hava a spesial pro- 


vision for oertain speeified things, and а. 


genoral provision, whioh, though it may 
inslnde these things, is mainly dirested to 
воуег other thingr, you have to apply 
the special not the general provision, where 
the former is appropriate.’ With. dae 
deference, І do not think this applies- 
tion.of the maxim “generalia specialibus non 
derogant" is warranted. Strietly speaking, 
this rule of sonstruetion does not apply at all. 
If contemplates the ease of an earlier spesial 
law, followed by a general later one (ses 
Maxwell on Interpretation of Statutes, 8ed 
Edition, page 241). Thus in Halsbury's Laws 
of England; Volume XXVII, Article 822 at 
page 169, therule is thus stated: " Where in the 
8&me.or а subsequent Statute в particular en- 
actment is followed by. a general enaetment, 
and the Jatter, taken in its moat -somprehen- 


Sive ведае, would overrule the former, the. 


partisular enactment is oparative, and the 
genéral enactment is taken to atteet only 
those other parts of the particular enastment 
to whiob it may properly apply." Hore the 
partieular enastment follows the general 
enactment, and it is, [ think, giving an 
unwarrantabla extension fo the maxim to 
вау that ће prior general enastme»t, which 
is wide enough to inelude the ease ofa 
balsmy projesting over a publie streat, is 


.Manieipal Aot, 


restrieted by the later spasial enaetment so ` 
as to exolude sueh a ваве from its scope, In 
support of this view, I may refer to Viram-, 
gam Municipality v. Bhaichand Damodar 
(5), where it was held that ssetion 96 must be 
eonstrued, entirely irrespeative of the ques- 
tion whether the land to be builé on or 
over was private land or а publie street. 
It has also bzeu frequently held by this 
Court that sestion 96, or the eorresoonding 
gestion 33 of Bombay Аа? VI of 1873, does 
oover the ease of balsonies projesting over 
publie and private stréete; яве Nagar Valab 
Narsi ү, Municipality of Dhaudhuha (1), 
Golhra Municipality v, Heptulabhat (2) and 
Tribhovan v. Ahmedabad Municipality (3). 

[а коте of these eases the differense in 
the ssope and objest of seation 96 and sestion 
113 respectively (or the sorresponding ses- 
tious in the Ast of 1873? has been pointed out, . 
and there seems ёо me ёо be no legitimate 
ground for thesipposttion that the Legislature 
intended that anything in seation 113 should 
restriet the general powers eonferred on a 
Manisipalily by seation 96, exsept so far as 
gush restristion is enasted expressly or by 
nesessary implisation. The main objest of seo. 
tion 113 elearly is to regulate projestions over 
pablis streets, and as the Manisipality under 
that asetion is authorised only to permit 
biliosaies, ete, projesting from an epper 
atoray to an extent not exseading fone feat 
beyond the lina of the. plinth or basement 
wall, it is a nosessary implisation that its 
general power under sestion ¢6 is, ia regard 
to balsonies projeeting. over publie streets, 
reairisted tothe same extent, But it seems 
fo таз to ba а qaite un varranted atep to say 
that, besause seation 113 deals with the 
spacial ease of these baloonies, the Lsgi:slature 
meant to exoelude them entirely fron the 
purview of sestion 96. 

The same applies to the corresponding 
provisiona (sestions 33 and 42) in the former 
Bombay Aot VI of 1373, 
whieh are substantially the sams as sestiona 
96 and 113 in the present Act. 


I eoneur, therefore, with the learnad Chief 
Jastieo in holding that seation 33 of Bombay 
Kot Ví of 1873 воуага the ease of a parson 
wishing to add to an existing building by eraot» 


a £5 Ind, Cas. 318; 44 B. 198; 23 Bom. І, В, 
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ing а balcony overhanging a publie street. But 
I venture to doubt whether: in sueh а ease he 
equld dispense with notise under sestion 33 and 
apply for permission. only under sestion 42, 
As pointed out in Nagar Уай. Narsi v. 
Municipality of Dhandhuka (1),the seation 33 is 
“perfectly general in its terms;” and it seems 
to me, with due deference, that the obligation 
to give notice imposed by that section upon 
any person intending to add to an existing 
bungalow, by erestiny a baleony overhanging 
a street, is not removed by the fast that 
the Municipality hgs a* separate power to 
give written permission for the ereetion of such 
a baleony under sestion 42, Under sestion 33 
the Municipality had to consider any objection 
there might be to "the limits, design and 
materials of the proposed” baleony and 
similar matters that eome under the head of 
building regulations, whereas under sestion 42 
they had to consider any  objestion there 
might be to its limits as imterfering with.the 
всвевв of light and air to the publis street, 
or obstrusting the safe and convenient passage 
along aueh street. This follows the view 
taken by the majority of theCourt in Tribhovan 
v. Ahmedabad Muntcipality (3). Aston, J., says 
(at page 242): ‘‘Sestion 33 is initself an elastis 
provision supplying a remedy for evils aimed 
at in other sestions of the Aot but not provided 
against elsewhere in the Ast in respeat of new 
buildings not in a publie street, but of the 
nature under  $onsideration. So that the 
statutory power sonferred by seation 33 may be 
exercised to supplement the explisit provisions 
elsewhere enacted: in the Ast, bnt not in a 
manner inaonsistent with the Act.’  Obanda. 
varkar, J., (at page 253) points out that the 
aubjeot- matter and вооре of seations 38 and 42 
are different, and that the latter does not affest 
the former by any justifiable application of 
the prineiple of repugnanee. Again (at page 
956) he says: But when a Statute gives by 
one section discretionary power in general 
terms as to buildings and, says that the 
exeroise of that power should» be sonsistent 
with the provisions of the Statute, and in 
other sections it mentions spesifically oases 
where that power may be exercised, does it 


nesessarily follow that the power given. 


by. the former section is exhausted by, and 
the exeroeise of it in other oases is inconsistent 
with, the latter ? Ido not think it is,” 

In my opinion, therefore, the. applisation 
made by Tarbhovan in 1897 must be treated 


ав one falling both under sestion 33 and seo» 
tion 42 of Bombay Ast V1 of 1873; and so far 
as the ‘Munisipality shows that the action 
complained of has been taken in the exercise 
of any power eonferned upon it by seation 33, 
it is entitled to do ao, subject to any objestion 
of limitation that may be valid. I also think 
that the fact that Tarbhovan was aetually 
proseouted under sestion 83, is strong evidence 
that the Munisipality in faot purported to 
pass its orders in the matter under seotion 33, 
rather than under section 42. 

But in the present suit we аге sonserned 
only with the notise actually issued by the 
Municipality in 1914 and the sation threatened 
thereon. That notice objests to the projections, 
not onthe ground that they had been erested 
in sontravention of theprders of the Muni- 
eipality under seotion 33, but on the ground 
that they esontravened the Munisipal Law 
against eueh projeations extending more than 
four feet, and were not permissible even under 
the new Munisipal rules. The  notiee 
accordingly requires the plaintiff to remove 
the portion of the -projeetion “whish is 
sonstruoted against the rules.” The objestion 
taken is one that falls under section 113 of the. 
present Ast, and the noties is, therefore, one 
whieh derives most of its legal validity (if 


it has any) from the provision of that 


gestion. This was evidently felt by the drafter 
of the notice, who gave section 118 priority 


over sestion 96 in referring to the speside. 


enactments under whish it purported to issue. 
This does not, however, in my opinion, prevent 
the Munisipality also relying on sestion 96, 
so far as it may be applioable; and elearly the 
direation to remove the portion objeated to 
ean only be justified under that section. In 
во far as, this portion is sontrary to the 
provisions of section 113, the ease elearly falls 
under sub-seetion (5) of seation 96, as it also 
would under section 33, elanse (3), in reapeot 
of the contravention of sestion 42, alause (3), 
of the Act of 1873. 

But the question of limitation remains to ba 
sonsidered, If sub.seation (6) of sestion 96 
had not been enasted, there would, I think, be 
good ground for sontending that the notiee of 
1914 was not barred by limitation, Sub. 


‚ section (5) eontains no limitation, and it has 


been held in regard to the sorresponding 
provision sontained in seation 158 of the Publie 
Health Act, 1875 (38 & 39 Vie., e.- 55), that 
where эп authority may remove werk 
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exesuted contrary to: the by-laws, it may 
appsrently remove it at any ‘time 
Fatrbrass 
Similarly in Bradley y. Greenwich Board 
of Works (7), where an Act authorised the 
apportionment of the’ cost of making: a 
sewer, without limiting any time for the pur- 
pose, the Court refused to read in the worda 
“within a reasonable time." But sub-seo. 
tion (6) of section 96 provides that "the 
Manioipality,...at any time not later than 
one month after being informed in writing 
by the person responsible for giving a notise 
under sub-seation (1) thatthe ereotion of 
the building...has been sompleted, may by 
written notise speeify any matter in respeat 
of whioh the ereotion of sush building...may 
be in contravention of any provision of this 
Ast or of any by-law made under this Aot at 
the time in forse, and require the person... 
who has erested.,.sueh building., or, if the 
person who has ereated...sueh building..;ia 
not at the time of notise the owner thereof, 


then the owner of sueh building...to вапве - 


anything done sontrary to any such provi- 
sion от hy-law to be amended...” It seems 
to me that this exaetly fits the present 
oase, end that the power to 
notise in question is вођјеві to the time» 
limit spesified in the sub sestion. The word 
“amended” is a wide one, and must, I think, 
be held to eover any demolition that may be 
neeessary for the purpose of altering а 
building, во as to make it comply with the 
provisions of the Ast ог by-law eontravened, 
In the present case Tarbhovan certainly gave 
written information to the Munieipality that 
he had completed the baleony, when he 
made the petition to it in 1598, referred to in 
paragraph 3 of the defendant’s written state- 
ment, No doubt the period of limitation 
pressribed by sub-section (6) is a spesial 
one, that oan only operate in favour of a 
person who takes the trouble of writing to 
the Munisipelity to inform it of the comple. 
tion of the building, and applies to a «ease 
where the alleged aontravention is one against 
the provisions of the Aot or any by-law in богов 
thereunder, as opposed to an alleged son- 


(6) (1908) 77 J. 
(7) 41878) 80. 
L Т, 848; 26 Ww. В, 


P.18,1L. G,R. 18. | 
ue 884; 471. J, M, 0,111; 88 
698. 


‘travention of 
[see- 
v. Üanierbury | Corporation. (6). 


issue the- 


the legal orders of tha 
Municipality issued under sestion 96; but the 
latter condition applies, and the mere faot 
that Tarbhovan did not confine his petition 
to a statement that the building had been 
sompleted, or that the Municipality already 
knew this from other sourees, would not, in 
my opinion, во ве to take the oase ont of 
those. sontemplated by sub-seotion (6). 
Accordingly I hold that tha notise, во far as it 
is based on seation 96, was invalid as being 
time-barred under seétion 96 (6) and aonse- 
quently the Munisipality have no right to 
get the ргојевіібп removed by  exeontive 
action under sestion 154 (6). 


I think also thatin view of the time- limit 
fixed in aub-seation (6) of seation 96, there is 
the strongest ground for supposing that the 
Legislature intended that action under sub. 
seotion (5) should be taken with due 
diligence and within® a reasonable time, 
The time limits of one month preseribed by 
sub-sestions (3) and (6) supply a elear india: 
tion that the proper measure of time to apply 
to sub seation (5) is one of months not years: 
cf. Ahmedabad Municipality v. Rami Kuber (4), 
In the ease of Fatrbrass ү, Qanterbury 
Corporation (6) the interval between the 
eompletion of the work and the notice of the 
Üorporation was only about six months, and 
probably a different view might have been 
taken if it had been six years. In the 
present ease, the delay із опе of over sixteen 
years, and is due not to the Municipality 
being in any way prevented from taking 
action under sub-seotion (5), but (во far as 


. вап be seeh from the present material) to 


unneoessary = procrastination. I sonour, 
therefore, with the learned Chief Juaties in 
holding that the delay in this ease ig 
unreasonable and eonstitutes a bar to the 
defendant's ` compelling thé plaintiff by 
executive action to remove a projestion, whioh 
admittedly does not some under seotion 113 
(3). The plaintiffs, therefore, entitled to an 
injunetion to restrain tho Municipality from 
taking such astion, I would, however, make 
the injuretion subjeet to any right whieh the 
Municipality may be able to establish to 
get the projection that is objested to remov- 
ed by suit, as opposed to exeentive aetion: 
cf. Nagar Valab Narsi v, Municipality of 
Dhandhuka: (1) and seation 55, Spesifig 
Relief Aot, 111, (b). 


924 $ 

"18HAR DAB 0, LADHA RAM. 

For these reasons, thongh I dissent from 

the reasoning of tha Couri balow, I agree 

that the appealshould be dismissed with costs. 
Appeal dismissed. 
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MISCELLANEOUS FIRST CIVIL APPEAL 
No, 1749 or 1929, 

May 21, 1921. 

Present :—Mr, Justisa Martineau. 

ISHAR DAS ако OTHERS -—ÜREDITOAS - 
—APPELLANTS 
$ versus 
LADHA RAM —InsoLvent AND OTHERS— 
Osgortor;—Reseonpents. 

Provincial Insolvency Act СУ of 1920), в, 6%, 75— 
Transfer by insolvent in favowr of person other than 
creditor—-Annulment of transfer—Procedure—Adverse 
order—Person aggrieved, who is, 

The provision applicable to the саве of а trans- 


an insolvent in favour of a person other than 

ener contained in seotion 53 of the Pro- 
vincial Insolvency Act: and the proper person to 
move in the matter of getting the transfer annulled 
is the Receiver. [p 924, col. 2.] , 

If the Court refuses to annul the transfer, the 
"person aggrieved” by the Court's order is the 
Receiver, and he alone has a right to appeal 
against the order. The creditors of the insolvent 
aro- not “persons aggrieved” by’ the order, within 
the meaning .of section 75 of the Act, эла have, 
therefore, no locus standi to appeal against the 
order. р. 926, col. 1.] А 

Missellaneous-first appeal from an ordér 
of the Distriet Judge, Jhelum, dated the 
30th June 1920, . 

Mr. Nanak Ohand, for the Appellants. 

Mr. Nihal Ohand Mehra, for the Respond- 


enis. - > . 

JUDGMENT.—This is an appeal by some 
of the ereditors of an insolvent from an order 
of the Distriot. Judge.of Jhelum, (1) dismiss- , 
ingan applisation made by them for the | 
punishment of the insolvent under sestion 43 
of Aet Ш.о? 1907, and (2) refusing to 
annul: а sale of some houses which the 
insolvent effested in favour of his son-in-law, - 
Daya. Ram, on the 9th Desember 1918, | 

Ав. regards (1) it-hasbeen held in Gujar. 
Shah v. Barkat Ali Shah (1) that-:an appeal , 

(1) 56 Ind, Cas, 744-1 I, 218; 180 P, І, R, 1920; 61 
P. W. R, 1920, 
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by а ereditar against sush an order is not 
maintainible.* Asgogarda (2) also Г am of 
opinion that tha ereditora eaunot ароза! 
from tha order. The Diatrist Jaig refers 
in his order to sestion 54 of Act V of 1920 bnt 
that ssotion applies ta'a transfer mile in 
favour of a ereditor. The transfor in the 
present sase was made in favoar of the 
insolyent’s son-in-law who was поб a arelitor, 
and the sestion of Ast V of 1920 appliexbla 
tó the annulment of the transfer is seation 
53. That gestion lays dowa that in tsartain 
eireumstanses a transfer shall bə voidable 
not вв against the ereditors, but as against 
the Ressiver. It would appear, therefore, that 
the proper person to move in the matter of 
getting the transfer annulled is the Reaeiver, 
and this was held in 52031 Sahay Singh v. 
Abdul Ghani (2), Farther it isto ba observed 
that no applioation was made by the ereditora 
for the annulment of the transfer. They 
applied only to have the insolvent punished, 
The Court of its own motion dirested the 
Rseeiver to report whether astion under 
gestion 36 of Aet ТІ о? 1907 (whioh воггев- 
ponds to sestion 53 of Ast V of 1920) was 
nesessary. On that the Rvesiver reported - 
that the sale was invalid and that the houses 
shonld be:sold, The Court, howéyer, desided 
that the sale should not be annulled. ' 

The question now is whether the ereditors 
are “aggrieved ” by that decision; во as to 
be entitled to appsal onder gestion 75 of 
Aet V of 1920. in Jhabba Lil wv. ЗЫЬ 
Charan (8) it was held that one oreditor ont : 


. of the generalbody of ereditors of an insol. 
. vent had no locus standé іа an applisation in - 


the Insolveney Oourt made against the estate 
of the insolvent represented by: the Reseiver, 
by в person elaiming adversely to’ the insol- ·- 
vent’s estate, and that he had, therefore, no 
right of appeal against the deaision on sush- - 
The prinsiple invélved іп ·· 
the present ease appears ќо “me to be the - 
ваше. 


Part of the ingolyent’s estate has bean - 
Sold, and the question whether thé sale 


‘should be annalled is one that affeats the 


estate. The whole of the insolvent's estate 


. has vested in the Receiver, and the person 


(2) 7 Ind, Oas. 765; 15 О. W. N, 263; 12 O. L. J. 
452 


(3) 87 Ind, Gad, 76; 89 А. 152; 15 A, L, J. 1. e 
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aggrieved by the deaision ie, therefore, the’ tenes Bhould any tax, toll, rent or whatever 


Receiver, the ereditors being only indireetly - 
affected. The following passage sited in 
Jhabba Lal y. .Shib Charan (3) from the 
judgment of Lord Jnstise James in 
Sidebotham, Ex parte; Sidebotham, In те (4) ia 
important in this eonneetion: “It is said 
that any person aggrieved by any order of the 
Oourt is entitled to appeal. But the words 
person aggrieved ’ do not really mean а man 
who is disappointed of a benefit whioh he 
might have reseived if come other order hed 
been made. A ' person aggrieved’ must be'a 
man who bas suffered a legal grieyanee, а 
man against whom a deeision has been pro. 
nourced whieh has wrongfully deprived him 
of something, or wrongfully refused him ` 


. something, or wror gully affested his title to 


- desision and have, therefore, по 


their own costs. А 


something.” А . me. oe 

» The sreditors are, in my opinion, not 
persons aggrieved ” by the lower Court's 

right of 

appeal, ; i ; 
Iaesordingly dismiss the appeal, but under 

the eirenmstanees I leave the parties to bear 


Appeal dismissed.’ 


(4) (1880) 14 Ch. D. 458; 40 L. J, ВЕ, 41; 42 Le T. 
782; 28 W. В. 715, 


. ent, 


sum under whatever denomination be assessed in 
future, then the same should be paid by the lessee 
if they were assessed on the two taluks, but it, 


' was to'be payable to the lestor if the same was 


assessed nob on the taluks but on the lessor's ine 
come." Proceedings were taken by the Local 
Government under Chapter X of the Bengal Tenanoy 
Act and the plaintiff had to pay to Government 
his share of the cost of the Cadastral Survey and 
Settlement in accordance with section 114 of the 
Act. In a suit by the plaintiff against the defend. 
ant to recover the sum paid by him to Govern- 
ment, on the allegation that on the terms of the 


' patni contract it was во recoverable: 


Held, that the assessment under section 114 of 
the Bengal Tenancy Act’ ттар вп assessment nob 
upon the land, but, upon certain persons in respect 
of the land and that under the patni contract it 
ав not recoverable from the defendant. Гр. 927, col. 
1. ' 
There is а distinction between an assessment on 
land and an assessment on a person in respect of 
land Гр. 9' 6, col. 2.] 

A sum may be sammarily recoverable under the 
provisions of sub-seotion .8) of section 114 of the 
Bengal Tenancy Act, and yet may not be a sum 
assessed on the land. [p. 827, col, 1, ] 


Appeal against a deoree of the Distriet 


. Judge, Mymensingh, dated tbe 12th April 
. 1919, affirming that cf the Subordinate Judge, 


My mensir gb, dated thé 28га May 1918, 
Babus Mohendra Noth Hay and Rom 


‚ Ohandra Mcoumdar, for the Appellant. 


Babu Joges Ohandra Roy, fcr the Respond- 


JUDGMENT, 
Moossnsex, А019, C, J—This ів ап appeal 


` by the plaintiff ina suit for reeovery of money, 


OALCUTTA HIGH COURT, 
APPE&LFROM APPELLATE Decrer No, 1417 
or 1919, 

August 18, 1920. 
Frerent;—Sir Asutosh Mookerjee, KT., 
Aating Chief Justice, and Juttiee Sir Ernest 
Fletoher, Кт. 

Roja BEJOY SINGH, DUDHURIA 
—PLAINTIFF—À PPELLANT 
versus 
HEM OHANDRA OHOWDHURY—~ 
Drvenpant - RESPONDENT. 


Bengal Tenancy Act (VIII of 1885), s. 114— Assess. ` 
ment of cost of Cadastral Survey and Settlement under, ~ 


liability to- pay—Cost paid by zemiudar, whether « 
recoverable from patnidar—Fatni lease, construction 
of. 


А ‘lease under which the defendant held & patni 


iajug under the plaintiff provided as follows:~ ' 


. and Settlement in assordanes with sea 
: 114, The ease for the plaintiff is that he 
- was ealled upon by the Government to | 


The plaintiff is the proprietor of two taluks 
whieh ke holds under the Government; ` the 
defendant holds a puint toluk under bim 


. ereated on the 2 th May 1888, 


It appears that proceedings were taken by 


. the Local Government under Chapter X -of 


the Bengal Tenancy. Act, ard an asressment 
was made of the cost of the Cadastral Survey 


tion 


pa 
Re. 988.7 annas ав his proportionate Ша, 


-of the eost, The sum was paid in two in. 


stalments, on tke 8th August 1516 and 4th 
Oetober 1916. The present suit was institut. 
ed ‘on tke 7th Jannary 1918, on the allegation 


‘that under tke terms of the puint eonirast 


the-eum paid by the pla/ntiff to the Govern. 
ment was reecverable by him from the 
defendent, ; , 
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"The defendant denied liability and stated that of oarrying.out the provisions of this Ohapter), 


he himself had paid to Government Rs, 1,442 
as his proportionate share of the aost of the 
Survey and Settlement, Лё шву be stated at 
the outset that the oiraumstanes that the 
defendant has paid to Government what was 
assessed as his proportionate share of the.coat 
of Survey and Settlement does not -absolve 
him from his liability, if any, under the 
terms of the puín? sontraot: and, the question 
for desision is, whether under the terms of 
that sontract the sum paid by the plaintiff is 
reooverable by him from the defendant, 

The lease, after providing for the payment 
of the usual cesses, рхдовейв as follows: 
“should any tax, toll, rent or whatever sum 
under whatever denomination be assessed in 
future, then the same should ba paid by the 
lessee if they were assessed on the two taluks, 
but it was to be payable to the lessor if the 
same was assessed not on the taluks but on 
the lessor's insome." The question in con. 
troversy consequently is, whether the sum 
assessed'as payable by the Zismindar under 
section 114 of the Bengal Tenaney Act is an 


‘assessment on thè falus, It has been in oon» 


tended оп’ behalf of the appellant that it 
eannot in any event be regarded as an assess- 
ment on the lessor's inoome ‘and that ооп: 
sequently it should be treated as an 
afsessment on the taluk, In our opinion 
this position sannot be maintained. It is 
oonseivable that the eontingensy whioh has 
happened was not antisipated by either party 
£o the putni contrast, and the liability 


. whieh the plaintiff seeks to impose upon the 


. defendant may be altogether outside the 


ambit of the soverant. .:'In order to sucosed, 
the plaintiff must’ establish that the sum 


assessed by Government was assessed on the 


Li 


-astate, 


daluk, so as to make it payable by the lessee 
Жо his lessor, f 


Seotion 114 (1) provides that: "When the 


-preparation of a Record of Rights Љав been 


irested or undertaken under this Ohapter, in 
any саве except where „settlement of land 
revenue is'/being ог isabout to be made, the 


expenses inourred in oarrying out the pro. 


sisions of this Obapter in any Іова] area, 
tenure, or part thereof (insluding 
expenses that may be ineurred at any ‘time, 


-whether before or after the preparation of - 


the Resord of Rights, in the maintenanse, 
‘repair, or restoration of "boundary-marks ‘and 
other survey-marks erected for the purpose 


‘or suoh part of those expenses as the Looal 
- Government may direst, shall be defrayed by 
the: landlords, tenants, and ossup3nts of land 
‘in that losal-area, estate, tenure or part, in 
such proportionspand im such instalments, if 
any, as the Looal Government, having regard 
- to all the oironmstanees, may determine,” 
If we oonfine our attention for a moment to 
the provisions of this sub.seetion, it is plain 
that the intention of the Legislature was ‘to 
make the expenses of fhe proseeding under 
‘the Chapter. liable to be defrayed, either in 
their entirety or in part, at the diseretion of 
the Гога Government, by the landlords, 
. tenants and osaupants of land in that logal 
area, estate, tenure or part thereof, within 
-whieh the settlement operationa have been 
sarried out: and, the question of apportion. 
ment amongst the persons so liable to defray 
the expenses of the proseedings is в matter 
‘for desision by the Local Government. Prima 
facts, then the inferenos follows that this ‘is 
an assessment not upon the land but upon 
certain persons in respest of the land, 

On behalf of the appellant, 16 has been 
argued, however, this distinction is without а 
differense.. We are of opinion that this 
contention should not ba assepted.. Questions 
of a similar charaeter have frequently arisen 
in England; and it has been repeatedly ruled 
that there is a distinetion between an assess. 
menton land and an assessment оп а person 
in respest of land. Reference may be made, 
amongst others, to the desisions in Wilkinson 
v. Oollyer (1), Allum v. Dickinson (2), Baylis 
v. Jiggens (8) and Floyd v. Lyons & Оо, 
(4). Inthe first of those cases, the assess. 
ment was made on assount of improvements . 
effected on the road in front of oertain 

- premises and the liability was*imposed on tha 
premises whieh abutted on the road; it was 
held that this liability was not an assessment 
on the lands but was an assessment in respeot 
ofthe premises on persons who either owned 
or oecupied those lands. 


(1) (1884) 13-0. В, D. 1; 58 L. J, Q. В. 248; 51 fu, 
T,.299; 32 W, Б. 614; 48 J, P. 791. 

(2) (1882) 9 Q. B. D. 632; -52 L. J. Q. B. 190; 47 
І, Т, 493; 30 Үй. R. 980; 47 J. Р, 108, 


(8) (1898) 2 Q. В. 
T. 78; 14 Т.І. В, 498. 

(4) (1897) 1 Ch, 689; 76 L. T. 251; 45 W, R. 436; 
66.1. J, Oh, 380, 
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On behalf of the appellant it has been 
urged, however, that the provisions of sub. 
Beotion (5) of sestion 114 indieate that the 
assesament was on the land. That sub. 
seotion provides as follows: “The portion of 
the aforesaid expbnsesewhich any person is 
liablé to pay shall’ be recoverable by the 
Government as if it were an arrear of land 
revenue due in respeet of the said losal area, 
estate, tenure, or part.’ This is of no 
assistance to the appellan’® the expenses do 
not constitute arrears of land revenue, but 
are only treated as resoverable as arrears of 
land revenue, That does not give them the 
character of land revenue for all purposes, 
А sum may be summarily recoverable under 
the provisions of sub-section (3) of sestion 
114, and yet may not be a sum assessed on 
the land, It is nob mecessary for our present 
purposes io diseuss the scope of anb-sestion 
(3) or to determine the presise effect of а 
sale under the provisions of that sub-seation, 
We need only observe that sonsiderable 
eomplisation might arise if effeot were to be 
given to the extended interpretation plased 
upon sub-section 3 by the appellant, namely, 
that the interest of any subordinate tenant 
who might fail to pay the sum assessed by 
Government is liable to be sold, with the 
sonsequense that the property would pass 
to the purehaser subjest to all the insidenta 
whish attash to в property sold under Act 
XI of 1849 or nnder that Ast read with Ао 
VII: of 1868 B. О, We feel no doubt that 
sub-seotion (3), whether it be taken to have 
a wide or а narrow operation, does not make 
the expenses an assessment on the land, If it 
has not that effeot, it is olear that the sum 
payable is ‘a sum assessed on the persons 
mentioned in sub-seetion (1), although the 
assessment ‘is made in respeet of lands in their 
occupation. in this view, it is olear that the 
plaintiff has not established that under the 
covenant in the puin? lease, the sum levied 
from him by the Government is resoverable 
Љу him from his lessee, 

The result is that the decree of the Dis- 
triot Judge is confirmed and this appeal ‘dis. 
missed with costs, + 

FLETCHER, J.—I agree. 

Appeal dismissed, 
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PATNA HIGH COURT, 
Огул, Reviston No, 90 оғ 1921, 
August 4, 1921, 

Present : —Mr, Justice Contts and 
Mr. Justice Maopherson. 
MAHABIR PRASAD BHAGAT 
PETITIONER 
versus 
BAL KISHUN DAS AND ANOTHER— 

. Opposite РАвтү, 

Civil Procedure Code (Aœ V of 1908), s 2 (2), 
О. IX, v. 18, Sch. П, para, 21 (2) — Decree, ex parte, based 
on arbitration award—Application to set aside decree, 
whether maintainable—Sthedulg Il, whether complete 
in itself, z 

Schedule II of the Civil Procedure Code ts not 
complete in itself, Гр. 928, col. 2.] 

A decree passed under paragraph 21 (2) of Schedule 
II is a decree іп а suit and Order IX, rule 13, 
applies to such a decree. Гр. 929, col, 1.] 

Per Macpherson, J.—'The provisions of the Civil 
Procedure Code apply, so far as may be, to pro. 
ceedings under Schedule IL. [p. 929, col, 1.] 

Appeal from an order of the Subordinatg 
Judge, Patna. 

Messrs. P. O. Manuk, Agarwala and Ragho 
Prasad, for the Petitioner, 

Mesera, 5. Sahay aud 8. C. Sinha and 
A, М, Das, for the Opposite Party, 

JUDGNENT, 

Covurra, J.—This is an applieation in rəyi. 
sion against the order of the Subordinate 
Judge of Patna, setting aside a deeree "made 
under Sshedule li, paragraph 21, to the 
Civil Prosedure Code, 

It appears that in the town of Barh there 
was а firm named Ghasiram-Balkishun Daa 
whieh sarried on an agency business, After 
the death of Ghasiram, Balkishun Das be. 
eame the sole owner, but he lived for the 
most part in England and his manager 
Ghasita Lall, who held а general power.of- 
attorney from him, eondusted the business, 
Balkishun Das being in England, there was a 
diffioulty about money and an arrangement 
was some to with the present petitioner, 
Mahabir Prasad Bhagat, that he should 
supply funds to Н firm, that Ghasita Lall 


-should continue to aet as manager, that 


"Mahabir, Balkishun and Ghasita Lall should 


each reseive 5-annas 4-pies share in the 


profits, and that Mahabir 'shonld get intereat 
at 6 per oent, on all sums advanced by him, 
After this arragement was some to, Balkishun 
Das returned to England. Mahabir Bhagat 
was dissatisfied with Ghasita Lall’s accounts, 


"with the result that there were disputeg 
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whioh were eventually referred to arbitrators 
under a registered e%rarnamah, 


Mahabir Bhagat then filed a petition, under 
Schedule 11 of the Civil Prosedure Code, in the 
Oourt of the Subordinate Judge at Patna for 
filing the award and for the drawing up of a 
deoree in acsordanse therewith. On this 


application в notice was issued to Balkishun . 
Das and Ghasita Lal to show cause why.this. 


abould-not be done. No eause was shown and 
a deoree was passed in terms. of the award on 


' the 2186 July 1920. Ghasita Lall then-filed 


а petition whieh 15 the subject-matter of the 
application now before us, · The applisafion 
was filed under seetion. 151, Order XLVII, 


. rule 1, and Order 1X, rule 12, of the Code of 


r 


Civil Prosedure on bebalt of himself and Bal- 
kisbun- Das to bave the degres set aside, 
petition was registered- by the then Subordi 
nate Judge, Mr. Zabur, under Order XLVIJ, 


: rule !, and notice was. ordered to issue.. 


After passing this order Mr Zihur was 
transferred and wasauceseded by Mr. Damodar 


Prasad who, on the Irth December 1920,. 
dirested that the petition should be registered . 


under Order 1X, rule 13. The matter was 
then heard by Mr. 8, О. Sen and the decree 
sot aside on the ground that. notice on 


Balkishun Das had not been served ав requir-. 


ed ‘by Order V, rule 25, It is against this 


order that tbe prerent applieation has been. 


made. 

The first point uzged in support of 
application is that Mr, Damodar Praead had no 
jurisdiotion to register the application onder 


‚ Order 1X, rule 13, when it had already been 
. registered under Order XLVI, rule 1, by his. 


predecessor. . There is no forse in this eon. 
tention, The applisation was, made both 


under Order 1X, rule 13, and Order XL VII, 


. rule 1, and registration is purely в ministerial 


aet in regard to whiah the Subordinate Judge. 


had ecmplete juriedistion. 
The second point urged 


one before us and that if any provision.of the 
Civil Prceedure Code does apply, it is Order 
Y ,:rnle 13, Order XXX,rule 3..Order - , rule 
12,deals with suits relating to business or work 
against a person who does not reside witbin 
the losal limits cf the jurisdiotion of the 


.. Gourt.ard it clearly dces not.apply, besause 
- this ia not acease of.a suit against а firm bat 


against. Balkishun and Ghasita Lall in their 
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The arbi - 
, ratore gave their awardonthe Lith June 1920, 


Tae. 


the. 


is that Order V,. 
` rele 25, does rot apply in, euch a ease as the 
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individual eapacities. Order XXX, rule 3, also 
does not apply, because this rule deals with 
сазев where'persons are sued as partners. in 
the name of their firm and if any rule applies 
itisrule 25 of Order V. This rule rans. as 
follows : Ы ý 1 

“Where the defendant resides ont of 
Britisb India and has no agent in British 
India empowered to aseept servige, the sum. 
mons shall ba addressed to the defendant:at 
the plase whoera*he is residing and sent to him 
by post, if there is postal aommunisation 
' between вазі plaoe and the plasa where the 
Court is situate.” ў 

It has been found by the learned Snbordi- 
nate Judge that Ghasita Lall wag not empow- 
ered to agsept servise, [tis olear then that this 
rule applies. Moreover, the question whether 
Order V, rule 25, or some other rule applies 
to the aise isa question of law whioh the 
Subordinate Jndge haa jurisdistion to deaide. 
He has jurisdistion to deside rightly ог 
wrongly, and with hia desisign on a point 
of.law we sre not entitled to interfere .in 
revision 

The last point urged is that Order I X, rule 
13, does not apply to esses under paragraph 
21 of Sehodule if and that consequently the 
Subordiuate.Jadge's order is without juris- 
dietion. Sshedule II, paragraph 21, runs as 
follows: 

"(D) Where tbe Court is Satisfied that the 
matter has been refarred to arbitration and 
that an award has been -made -thereon, and 
where no ground sash as із mentioned .or 
referred to in paragraph 14 or paragraph 15 
is proved, the Court shall order the award to 
be filed and shall proeeed to pronounce judg- 
ment ascording to the award," ' 

" (9) Upon the judgment so pronounocd 
a deeree shall follow, and no*'appeal shall 
lie from such decree ехвері` in so far as the 
decree is in exesss of or not in вовогдапев 
with theaward.? . : . 

Now itis eontended that Sehedule ІГ. is 
eomplete in itself and that-the ordinary rules 
whioh govern suits do not apply. There is 
no authcrity for the contention but the argu. 
ment is that Order 1X, rule 13, applies only to 
suite; that a proseeding under paragraph 21 
is not a suit and that a deeree made under 
paragraph 21 (2) is поё в deoree such as ig 
contemplated in the Code. It is true that 
there is no mention of the word sui! in рата. 
graph 21, but under paragraph 20 where any 


‘Vel, LXII) 
BALSISHEN DAS-DHANPAT RAI 0. DEVI SARAN, 
matter has been referred to arbitration 
without the intervention of the Oourt and 
ап award has been made thereon, any parson 
interested in the award may apply to the 
-Oourt having juriadistion over the subjest- 
matter that the ‘award be filed in Court; 
and snb-slanse (2) of paragragph 20 runs as 
follows : 
. “The applisation shall be in writing and 
shall be numbered and registered as a suit 
between the applieant as plaintiff and the 
other parties as defendants." Е 

It seems alear then that when an applios- 
tion is made, it is to be treated as and 
.besomes a suit and that the deeree upon 
the judgment which is pronounced aecording 
ito the award besomes a deeree under seo- 
tion 2 ofthe Civil Procedure Code. Ses. 
tion 104, whish deals with appeals from 
orders, has been referred fo as showing 
tbat the deeree mentioned in paragraph 
21(2) of Sehedule IL is an order and 
‘not a decree. Ву sub-olause (f) an appeal 
lies against an order filing or refusing to file 
sn award in an arbitration without the inter- 
vention of the Court, This, however, does not 
refer to the deeree, but to the order referred 
to in subelause (1) of paragraph 21, 
Section 104, therefore, does not assist the 
‘petitioner. Тһе деогве referred to in para. 
graph 21 then, in my opinion, із a deeree 
ina suit and Order IX, rule 13, applies to 
suoh a ease, 

For the reasons I have given, therefore, 
this applieation, in my opinion, faila and I 
.would dismiss it with aosts. Hearing fee two 
gold mohurs. 

. Macrasrson, J.—I agree to the order pro. 
posed, 

, The best view would seem to be that the 
.provisions" of the Code apply, so far as may 
‘be, to proseedings under Sobedule If, save 
. where a spesial procedure is laid down in the 
Sehedule. Ап example of a speoicl provision 
in the Schedule (probably with a view of 
‘Court-fes) is tho use of the term "filing an 
&pplieation » instead of "presenting a plaint, 5 
but it does not follow from thia variation of 
terms or from the issue of a notise instead 
ofa summana that it was not the intention of 
the Legislature’ that the applieation, when 
registered: as a suit, should , be: anything 
dilferent from a suit under the Oode so far 
&rregards prossdure in other- matters. ' За 
Mic ёга "being nothing тера in the 
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рй. or sontext of paragraph 91 (2), it ia 
reasonable to hold that ‘deoree’ in that 
provision has the meaning set ont in seation 
2 (2). е 
Tha question is, however, not altogether free 
from doubt and the Lagislature might well 
intervene to make elear its intention in this 
regard. 
Appeal dismissed. 
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LAHORE HIGH COURT. 
Seconn Олти, Arrear No. 3413 or 1916, 
May 12, 1921. 
Present;—Mr. Justise Broadway and 
Mr. Justice Wilberforee. 

Tug Етем BALKISHEN DAS- 
'"DHANPAT RAI AND ANOTHER —DEFENDAXTS 
à — APPELLANTS 

versus 
DEVI SARAN—-PLAINTIFF AND 
KANAHAYA LAL— DEFENDANT 


— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 97, 120— 
Payment made by debtor under legal  process— 
Suit to recover amount  paid-- Limitation * appli. 
cable. 


` A oreditor of an insolvent obtained à decree 
against him and attached a debt due to the 
insolvent by the plaintiff. Plaintiff paid off his 
debt and obtained a release. Subsequently, the 
Recevier of the insolvent’s estate sued the plaintiff 
for the debt and having obtained a decree got 
payment of the debt. Plaintiff then brought the 
present suit to recover the money which he had 
paid to the creditor of the insolvent: 

Held, (1) that the suit was maintainable; [р, 930 
col, 2; p. 981, сої 1.] 

(2) that the suit was governed either by Article 
97 ог by Article 120 of Schedule І to:the Limite. 
tion Act. Гр. 980, col, 2.] 

Sesond appeal from a desree of the 
Distriot Judge, Ambala, dated the 8th Septem. 
ber 1916,- affirming that of the Subordi- 
nate Judge, lst Class, Simla, dated the 2nd 
November 1915. 

Dr. G, О. Narang, for the Appellants. 

* Mr. M. L. Puri and Bakhshi Tek Chand,’ 
for the Respondents. 

: JUDGMENT. — Lasolvengy ; ` proaeedings 
were instituted at Amritsar by  ereditora 
‘under the Gode. of Civil Prosedure of 1882 
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‘on the 22nd November 1906, and оп the 
16th January 1907 a Receiver was appointed, 
Two of the sraditors, who are the appellants 
b&fore us, at once proaeeded to sue the insol- 
vent aud were suceessful in obtaining desrees 
with little delay. Knowing that a oertain 
sum amounting to about Rs, 1,600 was due 
to the insolvent by a debtor in Simla, they 
prossaded to that plaoe and made an appli. 

sation for the attashment of the debt due by 
Devi Saran, the present plaintiff, Proeeedings 
took plase under seetion 268 of the old Code 
of Civil Prosedure (Onder XXI, rule 46, 

Civil Procedure Odde), and the debt due by 
Devi. Saran to the insolvent was duly attashed 
and sold by auction for Rs, 1,250 to Kanhaya 
Lal. Shortly after this Devi. Saran made а 
private settlement of his debt with Kanhaya 
Lal, to whom he paid Rs. 1,360 without the 
provisions of seetion 301, [Order ХХІ, rule 
79 (3)] being eomplied with. In 1909 the 
Reseiver of the Amritsag Court sued Davi 
Saran for the amount due by him to the 
insolvent and obtained a dearee for Ra. 1,947, 
ineluding costs. Now Devi Saran, who has 
paid off his debt to the insolvent twise over, 
has instituted the present sation for reoovery 
of the money which he paid to Kanhaya Lal. 
The first Court, holding that the Amritsar 
ereditors had no right to obtain payment of 
their debt in the manner in whish they did 
and apparently that the amount paid by 
Devi Saran was paid under aversion or mis- 
„take, gave Devi Saran a desree for resovery 
of Rs. 1,300, whioh he paid to Kanbaya Lal, 
and for "his aoste, Rs. 193 11.3. whish he 
ineurred in defending the olaim by the 
Reeeiver, Kanhaya Lal agreed to refund 


Re, 50,-the profit which he made, and а decree - 


was accordingly given against him, ‘The 
Amritsar вгедібога then: preferred an appeal 
to the Distriet Judge, but- this was dismissed 
and they have now aome up to this Court on 
second appeal, 

The first point argued by Mr. Gokal Chand 
Narang on behalf of the Amritsar sreditors 
was that the suit was time barred, inasmuch 
as it is governed either bg Article 29 or 
Artiele 62, He also referred to Artiole 12, 
but admitted that he was unable to produeg 
any authority helping him оп the point, As 
for Artidle 29, it appears to us to have no 
applieation when there was no wrongfal 
seizure òf moveable property under legal 
process. This-is elear from the Artiola itself 
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and also from Yellammal v. Ayyappa Nate’ (1) 
and Rustomjis Law of Limitation, paga 23), 
As for Article 02,8 Judge of the Madras 


High Ооп in Yellammal у. Ayyappa 
Naick (1) considered that Article 62 
or Artisle 120  fnight' be applicable 


to а oase of this nature, Otherwise Mr. 
Gok4l Chand has not been able to refer to 
any good authority in favour of the applisation 
of this Artisle, 16 appears obvious to us that 
it does not apply, $8 the money paid to Kan- 
baya Lalwas eertainly not reseived by thà 


defendants for the plaintiff’s use, nor was. 


the money sued for ia this sase received 
from the plaintiff by the two asontesting 
defendants. In our opinion either Artiole 97 
or Artisle 120 applies ёс the sase, In favour 
of Article 97 there ara the fasta that Davi 
Saran paid the money*to Kanhaya Lal ia 
sonrideration of obtaining в release of his 
debt due to the insolvent, and that this oon- 
sideration has clearly failed. We sannot, 
therefore, uphold Coungel’s urgument on the 
point of limitation. 

The next poinf urged was that the pro. 
seedings in the Insolvensy Court were taken 
under the Punjab Liwa Ach of 1872 and 
that under that Act the property of the 
insolvent did not vest in the Offsial Reseiver. 
A olear autbority on this poiat is Official 
Assignee, Bombay ү. Registrar, Small Cause 
Üourt, Amritsar (1). 

The sontention of Counsel is undoubtedly 
eorreot, but it is not applisable to the present 
ease as the proseedings were taken under 
the Civil Prosedure Oode of 1882, and under 


seotion 354 of that Code the whole property . 


of an insolvent, whether mentioned in the 
application or not, vesta in the Reogiver. 

The only other point argued was whether 
the present suit luy ander the provisions of 
section 72 of the Contract Aet. Оа this 
point Mr, Gokal Chand Narang has referred 
to the judgment of the first Court to the 
effest that Devi Saran, the plaintiff, was 
aware of the pendeney of the. insolveney 


(1) 32 Ind. Cas, 870; ge М 2 26 M. L. T, 166; 1. 


L, W. 16%; (1914) M. W. N 

(2) 6 Ind, Cas. 278; P n 1910; 14 С. W. N. 
569:7 A, L, 4.467; {1190 М, №, N.. 177; 12 Bom. 
L, R. 395; 11 O. L J. 443; 68 P. W. К. 19.0; 7 M. L, 
T 417; 87 О. 418; 20 M, L. J, 482; 110 Р. Г. В, 
1910; 87 I, А. 88 (P. 0.), " 
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proaeedings in the Amritsar Court, aad 
Counsel urges, therefore, that the payment 
fo Kanhaya Lal was certainly not made 
under any mistake and that no legal eoarsion 
was exercised. The point is not free from 
difficulty, as it is possible that there was a 
conspirasy between the Amritsar oreditora to 
obtain an undue advantage over the other 
oreditora and Davi Saran to obtain a remission 
of а portion of hia debt. There is, however, 
nothing definite from whishe we oan some to 
à sonslusion that Devi Saran was a party to 
апу вов oonspirasy or fraud. It appears 
eleat that before he made the payment to 
Kanhaya Lal, he was aware of the existenos 
of the insolvency proseedings, but there is 
nothing to show that he knew of their exast 
nature, whether, for instanse, they were under 
the Civil Prosadure e Code or under the 
Panjab Laws Ast, In his favour there is 
also the fast that the Amritsar ereditors, in а 
dishonest attempt to get an advautage over 
the other sreditors, attaehed ths debt dus by 
him to the insolvyant under legal prososs, and 
there is nothing whatever to show that he 
was aware of any illegality in the ustioa of 
the Court in first abtashing ani then selling 
his debt. 

In these oirsumshausas wa вез no reason 
to hold that the lower Courts have in any 
way erred, bat wa think- that the parties 
should pay their own costa in, this Vour$, 

The appeal i is dismissed. . 

Appeal dismissed, 
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MADRAS HIGH COURT, 
Ssooxp Civit Apewat No. 1020 or 1920, 
January 19, 1921, 
Present :—Mr, Justise Spenser 
i and Mr. Justice Ramesam, 
RATHNATHANNI--PLAINTIFE— 
APPELLANT 
versus 
SOMASUNDARA MUDALIAR — 
DEFEND NT— RESPONDENT, 


Hindu Law-~Marriage -Brahma and Asura forms, 
distinction between. 


To Constitute a valid marriage In the Brahma 
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form, tha cost of the marriage must bo defrayed 
by the parents of the bride, Where such costs are 
paid by the bridegroom to the brides parents, 
the marriage is in the Asura form, Гр. 932, col. 1.] 


Sesond appeal against a desree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Sait No. 41 of 1919 
(Appeal Suit No. 489 of 1918 onthe file of 
the Distriet Court), presented against a dearea 
of the Court of the Distrist Munsif, Tanjore, 
in Original Suit No. 75 of 1917. 

FAOTS appear from the judgment, 

Mr. 8. Muthiah Mudalíar, for the Appel- 
lant.—The defendant shaving paid Ra. 200. 
to the plaintiff before th8' marriage and for 
the marriage expenses, the marriage should 
be deemed to have been of the Asura or 
disapproved form. In fact it was ona of 
the sonditions of the soutrast of marriage 
that the payment should be made to the 
bride's parents. Muthu Aiyar v. Chidambaram 
Atyar (1). 

Mr. T. V. Gopaloswamy Mudaltar, for the 
Respondent, relied on Hira v. Hansii Pema 
(2), Jatkisondas Gopaldas v. Harkisondas Hullo. 
chantas (3), Authtresavulu Ohetty v. Rimas 
nujam Ohetty (4) and Gabrielnathaswamt v, 
Valitammal Ammal (5). 


JUDGMENT, 

Ramesam, J.—16 ia admitted that the defende. 
ant paid Rs. 200 to the plaintiff before the 
marriage, Itis selear from the evidenae and 
from the pleadings that the payment of 
Hs. 200 for the expenses of the marriage was a 
term of the eontraet of marriage. That 
being so, it follows that the payment was 
made for the benefit of the plaintiff, In 
the absense of the payment, she would 
have had to find the amount in some other 
way by borrowing or pledging her jewels 
or other properties. The eases relied on by 
the Vakil for the respondent, viz, Hira v. 
Hans Pema (9), Jatkisondas Gopaldas v. 
Harktsondas Hullochandas (3), Auththesavulu 
Ohetty v, Ramanujam Ohetty (4), Gabrielnatha. 
swami v, Volliammal Ammal (5), have no bear. 


(1) 8 M. L. J. 261. 
iu 17 Ind. Cas.040; 37 B. 295; 14 Bont. L, Н, 


E 3 B.9; 2 Ind, Jur 19; 1 Ind. Dee. (х, 5) 


484, 
(4% 8 Ind. Cas. um 82 M. 512 at p. 516; 19 M. L, 
J. 666; 6 M. L. Т, 188. 
(5) 68 Ind. Cas. p 10 L, W. 491; 26 M. І, T, 
848; (1920) М. W. N. 158, 
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ing on this oase. In Hira v. Hansji Pema (2) 
the payment was for the benefit of the third 
husband, In Jatkitondas Gopaldus v. Harbison- 
*das Hullochandas (3) it was for the benefit 
of the bride, In Authikesavavulu Ohetty v. 
Ramanujam Ohetty (4) the payment was not 
of a prise but а small customary present, 
Tn Gabrielnathaswam? ү, Valtammal Ammal 
(5) an enquiry was dirested into the meaning 
of the word “Partsam.” I think the-sase 
in Muthu Абат w Ohidambaram Aiyar (1) 
applies to this ease and I see no reason 
to differ from it. „As pointed out, by 
Steele, it is the’ essence of a Brahma form 
of marriage that the parents should ineur 
the expense of the marriage (page 24) and 
80 far as I am aware, the general usage 
is in вовогдапве with this statement. No 
special custom among Mudaliara to the 
effest that the bridegroom should ineur the 
expenses of the marriage has been pleaded. 
On the other hand, the statement of М, Leon 
Sorg quoted in Mayne, page 100, shows 
that the Asura form ів sommon among 
the Tamil population, meaning probably the 
Sudrae, І, therefore, find, following Muthu 
Азра" v. Chidambaram Атуат (1), that the 
marriage is in an unapproved form. 

The result is that the sesond appeal 
will be allowed and the plaintiff will be 
given a deeree for the properties in A 
Sshedule and Item No. 1 of B Sehedule, whieh 
are admitted to be the properties of the 
deseased and as to whieh only the appeal 
is pressed, or for their value Rs. 445 8 0. 
Plaintiff will bave proportionate oosts in 
the firat Court and all costs here and in the 
lower Appellate Oourt. 

Spancer, J.—I agree. 

It is not disputed that the sum of Rs, 200 
‘was paid by the bridegroom to the bride’s 
parents for the expenses of the'marriage. 

. "This being so, it follows from Muthu 
Aiyar v. Ohidambaram Atyar (1) that the 
marraige was in the Asnra form, as it is 
eustomary for the bride's parenta to defray 
the sost of marriage in all Brahma forms 
of marriage. (Vide Steele on Hindu 
Customs), : 
` [8 my opinion the test is поё бо "вве how 
the. money was utilised, as it; would Бе 
impossible after piyment to control the 
nses to which it might be put but to see 
whether the parenta were benefited by the 
итеш. It is m to contend that the 
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parents are nob benefited by a payment whieh 

relieves them of the burden of ‘an expense 

to whieh бу would ordinarily be aubjeet. 
M. С. Р, ` 

Appeal allowed. 


LAHORE HIGH COURT, 
Seconp Отуп, Arrear No. 1901 or 1917, 
May 3, 1921, 
Present : —Mr. Justiae Broadway and. 
Mr. Justice Wilberforee. 
GHULAM MUHAMMAD— D£F£ZNDANT 
— APPELLANT 

versus f 
TEK CHAND AND ANOTHEE-— PLaInt. FES AND- 


TULSA RAM-—Dzrz: DANT— RESPONDENTE, 
Punjab Pre-emption Act (I of 1918), з. 4—8Sale— 
Adhlapi tenure, whether sale, 


In a transaction of sale the payment of -some 
money as consideration must be contemplated. 
[р. 938, col. 2 ] 

A trangaction known as adhlapi tenure, whereby 
a person becomes the proprietor of a piece’ of 
land in consideration of his clearing certain other 
land, is not a transaction of sale and is not liable to 
pre-emption, [p. 988, col. 2,] . 

Sesond appeal from a deerea of the 
Additional District Judge, Multan at Dera 
Ghazi Khan, dated the -23rd of April 1917, 
affirming that of the Munsif, First Olase, 
Muzaffargarh, dated the 28th February 
1916. 

Mr, Abdul Rashid, for the Appellant. 

Mr. Sundar Das, for the Plaintiffs Re. 
spondents. 


JUDGMENT —This appeal “has arisen 
out of а pre-emption anit brought by the 
plaintiffs.respondents in sonnestion with an 
adhlap? transaction entered into on the 2nd 
of Marsh 1907, Under this transaction ` 
Talea Ram son of Ishar Das agreed to allow 
Ghulam Muhammad son of Ahmad Ali of 
Khairpur in -the Alipur Tahsil of the 
Muzsffargarh Diatriot to sink a well and 
clear the land attached to it within a period 
of four yearr, and on his sarryiug out his 
undertaking Ghulam Muhammad, was to 
get possession of one third of the land ‘as. 
proprietor. He appears to have earried out 
his ‘part. of the undertaking aad on, the 
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18th of June 1913 his rame was entered 
in the mutation register as owner of one. 
third of the entire land attashed to the 
well . . 

. The -present suit wass brought within a. 
year from the date*of the mutation aud 
has been held to be within time. Ghulam 
Muhammad pleaded that the transaction 
was not asale but the ereation of an adhlapt 
tenure, whish was not liable. to pre emp- 
tion. The Oourts below have held that 
the transastion was a sale and вч sugh 
liable to pre emption and the plaintiffs were 
given a deoree for possession on payment 
of Ва, 1,000, this being the monetary value 
plased on the labour, trouble and expense 
incurred by Ghulam Muhammad. Against 
this deeree Ghulam Mubammad has praferrad 
this second appeal to this Court and on 
his behalf we have heard Mr. Abdul 
Rashid. The respondents have been re- 
presented by Mr. Sundar Das. 

The point for determination before us 
is whether the  transaetion entered into 
between Tula Ham and Ghulam Muham- 
mad on the 2nd of Mareh 1907 and eom- 
pleted on the 18th of June 1913 was a 
sale and as sueh liable to pre-emption. The 
learned Distrist Judge has proeeeded on 
Mul Ohand v. Mansa Ram (1), whieh related 
to the Multan Tahsil of the Multan District, 
In that ease it was held by Barkley and 
Barney, JJ., that а tranafer of half a 
well with the land attashed thereto, in 
adhlapt teonre, $,6, in proprietary right in 
eonsideration of the transferes restoring a 
ruined well and paying а preminm oash, 
is a sale within the meaning of the Punjab 
Laws Act. Now the lower Appellate 
Court appears to have lost sight of the 
faet that this deaision rested mainly on 
the provisions of the riwajtam of the 
Maltan Taheil, which spesifiealy establish 
a eustom rendering snah transactions liable 
to preemption. This fast is quite olear 
from the note to Ude Ram v, Bakhshi (2), 
Again the present ease iw distinguishable 
from that of 1883 in that while there a 
eash preminm was paid, here there was 
no payment of money at all. 

In Јева Ram.y. Ohinka Ram (3) Rattigan, 


(1) 157 P. R. 1888, 

(2) 12 P, В. 1884, 

(3) 19 Ind, Cas, 789; 25 P. В, 1917; 213 P, L. В, 
1918; 2:6 P, W. В. 1912, 
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J., held that while the sustom of pre: 
emption in respest of the trausfer of land 
upon what is known as adhlant tenure 
prevailed in the Multan Tahsil, it did not 
prevail in the Shniabad Tahsil of the 
Multan Distrist. In 1913 the law .of pre- 
emption in this respeet was the same ав 
it is now. In none of,the definitions of 
"sale" given in Ellis's Law of Pre-emptiqn. 
or in the judgments sitel above have we. 
been able to find that the passing of some 
monetary  sonsideraticn wes not essential. 
Even if we sœept the definition of sale 
as given in the Transfer of Property Asti, 
we are of opinion that the payment of some 
money ав sousideration must be eontemplated. 
In the present сава no money was to pass 
at all, and we must, therefore, hold that 
the ereation of the adhlap! tenure in the 
present ease did not amonut to a sale liable 
to be pre-empted. • 

We assordingly assept this appeal and 
dismiss the plaintiffs! suit with eosta through.’ 
out. 


Appeal асоврів 2 


PATNA HIGH COURT. 
APPEAL PROM Oxtawat Decree No, 164 
or 1918, 
June 21, 1991. 
Present:~-Mr. Justiee Das and 
Mr, Justiae Adami. 
Musanmat BHAGWATI KUEBR— 
Derenpant No. 2— APPELLANT 
versus 
Babu JAGDAM SAHAY —– PLAINTIFF AND 
Babu RAM PRASAD AND OTHERS— 
DsFENDANTS-;- RESPONDENTS, i 

F Hindu Law—“Reversionary interest,” meaning of— 
Alienation of reversionary interest—Alienation by 
limited owner—PFamily Settlement—“Vompromise" or 
“alienation,” test of —Civil Procedure Code (Act V 
of 1908), Ө. XXIII, v. 8—Compromise with one 
defegdant with regard io one property out of severas, 
if allowable—Tranafer of Property Act (IV of 1882), 
s. 6 (a)—-Spes successionis. 


А reversionary heir can under no circumstances 
convey or agree to convey or relinquish any future 
right or expectancy: nor сап his guardian, if he 


happens, ty ро a minor, bargain with his possibility 
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bf sncsession or bind him by any contractual engage- 
ment in respect thoreto. [ p. 941, col. 2.] 
è An alienation by a limited owner does not bind 
the reversionary heir, but a limited owner can bind 
the reversionary heir by a compromise in which each 
party takes a share of the family property by virtue 
vf the independent title, which is, to that extent 
and. by way of compromise, admitted iby the other 
parties, if it appears that the compromise was fair 
and a bona fide one pnd that the limited owner 
entered into itas representing the estate, which 
was for the time-being vested in the latter and acted 
for the protection and preservation of that estate, 
[p. 941, col. 2; p. 942, col. 1 ] 

Whenever the question їв raised whether a trans. 
ection is an alienation tr a compromise of a doubtful 
claim, the true test to apply is Whether the alienee 
derives title from the holder of the limited interest, 
Where the transaction is based onthe assumption 
that there was an antecedent title of some kind 
in both the parties, and the agreement acknowleges 
and defines what that title is, the transaction is 
not an alienation but a compromise of a doubtful 
claim, [ р. 942, ool. 1.] 

Katama Natchier v. Rajah of Shivagunga, 9 M. I. А. 
589 at p. 60% 2 W. R. P. О. #1; 31 Suth, Р.О. J, 620, 2 
Bar Р. O. J. 26; 19 E. В. 843, Amrit Narayan v Gaya 
Singh, 44 Ind Cas. 408; 270 L. J. 296; 28 MLL. T. 
142; 22 C. W. N..408; RAM. L.J, 298; 4 P. L. W, 
221; 16 A. L, J, 265; (3918) M. W, N. £06;7 L, W. 531; 
20 Bon, L В. 546; 45 0. F90; 43 I. A, 86 (P. O.) 
Khunni Lal v. Gobind Krishna Narain, 10 Ind, Cas, 
411; 83 А. 860; 15 C. W. N. 545; 8 А І, J. 659; 18 
€ L. J. 575; 18 Bom. І. В. 427; 10 M. І.Т. 26; 

7911) 1 М W.N 482; 21 M. L. J. 645; 88 І А, 87 
(P. С, Rant Mewa Kunwar v. Rani Hulas Kunwar, 
1І. А. 15718 В.І. В 812 (Р, 0.): 8 Sar. P. О. J, 
354, Rafique & Jackson's P. ©. No. 27; Hiran Bibi v. 
Musammat Bohan Bibi, 24 Ind. Cas, 809; 18 О, W, М, 
929; 27 M. L. J. 149; 1 L W. 618 (P. O.), referred to 

Wherever doubts and disputes arite with regard 
to the different rights of the different memberg of 
the same family anda fair compromise is entered 
into to preserve the harmony and affection, or to 
save the honour, of the family, that compromise 

“will be sustained by Courts, although perhaps it 
rests upon grounds whioh would not be considered 
satisfactory, if the transection had occurred be. 
tween strangers. But it must be established that 
the right compromised could, atleast, have formed 
the subject-matter of a claim. That is to say, 

‘when а compromise is sought to bind a party 
thereto, it must be established that, at the time of 
making the compromise, the party sought to be 
bound thereby, on his own allegations, however false 
those allegations might hawe been, had a right 
or'a doubtful right, which could form the subject» 
matter of a claim and which ‘could, therefore, be 
compromised. Гр. 937, col. 2.] 

“Westby v. Westby, 11842) 2 Dr. & War. 50°; 1 
Con &L.637 59 В R. 795, Stapilton v. Stapilton, 
(1739) 1 Wh. & T. L. C. (7th Ed ; 223; 1 Atk, 2; 26 
Е R 1, relied upon. 

The interest of a reversionary heir isa more pos. 
sibility ef succession, whioh gives no interest to the 
reversionary heir in the estate of the deceased, 
present or future, vested or contingent. It is a 


bare or а naked possibility which cannot form the 
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subject-matter ofa claim. [р 93%, col. 1.] 

If the plaintif'in a suit in ejectment against two 
defendants could have maintained ejectment against 
one defendant without joining the other defendant 
asa party, he can enter with the one defendant 
into a compromise to*the effect that the result of 
the suit shall not affect him and that defendant 
with regard toa specific property involved in the 
suit [р. 926, col 9: р 927, coi. '.] Р 

Kashi v. Sadashiv Sakharam Shet, 21 B. 220; 11 Ind. 
Dec. (м, s ) 151, referred to. 


Appeal from adesision of the Third Sub: 
ordinate Judge, Mcz»fferpur, 

Meesra, S, М, Mullick and 5, №, Roy, for 
the Appellant. 

Messrs, 8, №, Sinha, Kulwant асі B O, 
Sinha, Н P, Sinha, Н, N. Prasad and Bhagwan 
Prasad, for the Reavondents. 

JUDGMENT, 

Dis, J —' This appeal arises out of a 
suit instituted by the principal respcndent 
for reeovery of possession of oertain properties 
jointly with his brother, who was sited in 
the astion as defendant No, 4. The material 
fasts are as ѓоПотв: — Ове Girwar Narain, a 
practising Mokhtar in the Distriet Court, 
died on the 20th February 1892, leaving 
him surviving a daughter, Fateh Koer 
віпве deeessed, вой two grandsons by a 
predeceased daugbter, Pratap Narain, defend- 
ant No. 4, and the plaintiff, Jagdam Sabsay, 
Both Pratap Narain and Jagdam Sabsay 
were minors at the date of the death of 
Girwar Narain, Girwar Narain slso left 
behind him Ram Prashad and Sham Prashad, 
the sons of Sadbunarain, the predeceased . 
brother of Girwar Narain. ‘Rem Prashad is 
defendant No. 1, вод bis sons are defendants 
Nos. 5 fo 8. Shem Prathad is дерд, and bis 
grardsons by a daughter are defendants 
Nos. 11 to 14, l 

Jt appears that on the death of Girwar 
Nerain, a eontention srore between Ram’ 
Prashed and Sham Prashad on the one hard 
and Musammat Fateh Koer òn the other, as 
to the title to the properties whieh stocd 
recorded in the name of Girwar Narain, Ram 
Prashad ard Sham Prashad took up the 
position that they together with  Girwsr 
Narain formed members of a joint Mitek. 
sbara family, of whioh Girwar Narain was the 
mansging member, and that the properties 
whieh stood in the name of Girwar Narain 
were joint family properties and had been 
aequired out of joint family funds, and that 
eonsequently they were entitled to take these 
properties by survivorship to the efelueion 
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of Fateh Koer, Fateh Koser on the other 
hand maintained that the praparties were the 
Belf-asquired properties of Girwar Narain and 
that she was entitled to suesssed to them to 
the exelusion of . Ram Prashad and Sham 
Prashad, 

It will be notiead that Jagdam Sahay and 
Partap Narain had, in no view of tha ease, 
any interest in the disputed proparties, either 
vested or aontingant. If Giewar Narain was 
joint with Ram Prashad and Sham Prashad 
88 the latter alleged, then obviously Jagdam 
Sahay and Pratap Narain as thesons of the 
daughter of Girwar Narain eould поў elaim 
to have any interestin the properties whish 
stood in the name of Girwar Narain. If, on 
the other hand, the properties were the self. 
acquisitions of Girwgr Narain as Fateh Koer 
alleged, then, во long as Fateh Koer was 
alive, Jagdam Sahay and Pratap Narain 
could not put forward any claim to the 
properties which wera of Girwar Narain, 
Although they had no sort of interest or title 
in the disputed properties, still their father 
Naurangi Lal besame в party to the 
arrangement whieh is next to be stated, and 
Sesured a substantial benefit in “the disputed 
properties for his sone.. 

On the 22nd Saptember 1592, the parties 
eomposed their differenaea and partitioned 
the properties amongst themselves by a deed 
of partition signed by Ram Prashad and Sham 
Prashad,of the first party, Musammat Fateh 
Kuer, of the sesond party, and by Naurangi 
Lal, the guardian of Pratap Narain and 
Jagdam Sahay, of the third party. 16 is not 
necessary, at this stage, to deal with the 
deed of partition at great length. It is 
suffisient to state that the parties allotted 
the properties set out in Sshedules 1 and 2 
to Ram Prashad and Sham Prashad thoae sat 
out in Sehedule 3 to Musammat Fateh Koer 
absolutely those set ont in Sshedule 4 to 
Pratap Narain and Jagdam Sahay and those 
set out in Sshedule 5 to all the parties jointly 
in certain вревійв shares, There is no 
reason fo doubt that the parties, so far as 
they were able, gave effast to the deed of 
partition and that Naurangi Lal and Pratap 
Narain, who attained his majority in 1853, 
dealt with the properties whieh were allotted 
to them on the footing that the partition, so 
far as they were sonoarned, was a valid 
transaction. The plaintiff, however, did not 

attais his majority till 1900, and Ido not 
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think thatit ean be suggested that, apart 
from what may be inferred from Exhibits K 
series and from Exhibits Z7 to ZiO, hei in 
any way affirmed the transaction of the 22nd 
September 1892, So far as Musammat Fatolr 
Koer is eonserned, she exseuted a motarrart 
lease, іп respest of the properties whish 
were allottad to her and whish are set forth 
ig Schedule 1 annexed t the plaint, in favour 
of the appellant in „Ше benami name of 
her servant, Inderjit Mahton. This last- 
mentioned tranaae'ion took plaseon the 24th 
August 1834. The "appellant was oited am 
the second defendant inthe astion, and her 
benamidar, Inderjit Mahton, as the third 
defendant. 

Fateh Koer died on the 17th Dasasmber 1903, 
and on her death, the dispute between the 
parties broke ont afrash. [t will be notieed 
that Partap Narain and Jagdam Sahay, wha 
had no sort of interest in the disputed 
properties оп the death of Girwar Narain, 
asquired a title to these properties on the 
death of Fateh Koer, if the properties wera 
in fast the self acquired properties of Girwar 
Narain. .It is on this footing that, on the 
5th August 1916, the plaintiff eommenged the 
present aetion. His ease in the plaint is that 
his grandfather Girwar Narain was separate 
from Ram Prashad and Sham Prashad and 
that the disputed properties, set forth in 
Sohedules 1 and 2 of the plaint, were the self- 
acquired properties of Girwar Narain to which 
he along with his brother, Partap iarsin, be~ 
same entitled to susssed on the death of Fateh 
Koer, the daughter of Girwar Narain. The 
properties set forth in Schedule 1 are those 
whioh were allotted to Fateh Koer absolutely 
and whieh Fateh Koer demised in favour of 
the appellant. The properties set forth in: 
Sehedaole 2 are those whieh were allotted to 
Ram Prashad and Sham Prashad, I ought to 
mention that with геѓегерое to the properties: 
set forth in Sshedule l, there was on the: 
death of Fateh Koper a three.sornered fight 
in the Land Regfstration Department between 
Gobind Koer, the daughter of Fateh Koer, 
Partap Narain and Jagdam Sahay, who were 
objestors No. 1, and Ram Prashad and Sham 
Prashad, who were objestors No. 2. Gobind 
Koer subsequently withdrew her claim, and 
the Revenue Authorities, in a straight sontest 
between P.rtap Narain and Jagdam Sahai 
onone side and Ham Prashad and Sham 
Prashad оп tbeofher side, desided in fayogr 
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‘of Ram Prashad and Sham Práshad. Asa 
result of this” · дввівіоті, Ram Prashad and 
Shani Prashad Бабатай entitled to reseive the 


rent reserved in the’ mokarrart ` lease from - 


the appellant, 

„Тһе suit ‘was sontested. by the defendants 
on two grounds— First, on the ground that 
Girwar Narain was joint with Ram Prashad 
and Sham Prashad artd that consequently the 
plaintiff bad no cause of. action, and sesopdly 
on the ground that tho partition of the 22nd 
September, 1892 operated as а family 
settlement and sompkyely’ bound the interest 
of the plaintiff; -, During the pendensy of the 
guit, ‘the plaintiff entered into & compromise 
with Ram Prashad and his sons, and by this 
qompromise,- in consideration of Res. 700 
agreed to be paid by Ram Prashad and his 
sons to the plaintiff, the plaintiff relinquished 
his el&im in respéot of the properties set forth 
in Sehedule 2, So far as the properties set 
forth in Schedule 1 are eonderned, the eompro- 
mise ‘petition provided as follows: “It may be 
noted that the result of this suit will not be 
prejudieial to the interest of either the plaint- 
iffor the «defendants Nos. 1 and 5 to 8 in 
respeet of Mouza ‘Shearampur mentioned in 
the Sehedule No Т of the plaint of this suit,” 
We are, therefore, eonserned in this appeal 
with the properties set forth in Sohednle 1, 
ag to:whish the appellant olaims title by 
virtue ‘of mokarraré settlement made in her 
füvourby.Fateh Koer. The learned Subordi- 
nate Judge; in a careful judgment, has diseusa- 
ed all the material issues that arise in this 
action and has given the plaintiff a dearee ‘as 
against the appellant in respest ofthe pro- 
perties -set forth in Sehedule 1 and as against 
defendants Nos, 1 and 5 to 8 in terms of the 
saompromise. . 

The first point taken on behalf of the appel- 
lant -is that, as -the question of title has 
not been determined as between the plaintiff 
on the one hand and Ram Prashad and his sons 
on the other hand, the leayned Subordinate 
Judge -was not sompetent tf pase a deéree as 
against the appellant. The argument, in riy 
opinion, is not entitled to вововей, The agrec- 
ment between the plaintiff and the "defend. 


ants Nos. 1 and 5 to 8 eannot affeet the appel. 


lant one way or the other. Just as she could 
not be prejudieed by that' agreement, во she 
cannot take advantage of that agreement. 


The only effest of the agreement was to. 
dismiss defendants Nos. 1 and $ to 8 from the. 
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astion, so far ав the: astion was for.resoverY 
of posseasion of the properties set forth in Sshe* : 
Яше 1, -I do not say. that the compromise . 
in terms .provided for the. dismissal of these 
defendants from the agtion;.but that was the 
substance of tha eompromise. The . solution 
of the problem depends on the question whe- 
ther the plaintiff could have maintained 
ejectment against the appellant without mak. 
ing defendants Nos.,] and 5 to 8 parties to his 
action, If he gould, then there oan be no 
Rubstanse in fhe argument of the learned 
Vakil that besause the plaintiff and defend. 
ants Nos, 2 and 5 to 8 have agreed that the 
result of this suit sball not affoot the interest 
of either of them in the properties set forth in 
Sshedule 2, he is ineompetentto maintain ejoat. 
ment against her, 
. Preeieely the same "question was raised 
in Kashi v. Sadashiv Sakharam Shet (1). 
In that cease the plaintiffs sued to reeover 
possession of certain Crown lands, alleging that- 
their predecessor had obtained them from Gov. 
ernment in 1845. The defendants elaimed to 
hold the lands under а lease by the Government 
in 1885. The defendants contended that the 
Government was a neeessary party to the 
action and that, in its absence, the suit eonld 
not proseed. Farran; O. J, in rejesting the 
sontention put forward on behalf of the 
defendante, observed as follows:— “The owner 
of land is entitled to maintain a suit for ita 
resovery from the person in possession without 
regard to the question how he (the owner) 
has been deprived of posaession or how the 
present possessor has obtained it. The вапне. 
of astion is the wrongful retention of the land 
by the defendants from ita owners. ........ 
s... We oonsider that if the plaintiff in an 
ejestment suit ean make ont а legal title to 
land, he is entitled to maintain a anit 
against the person in setual juridieal pose 
gession of вові land for its resoyery without 
making the person under whom the latter 
elaims to bold a party to the mit.” And then 
the learned Chief Justiee added: " The moat: 
that ean be said is that if Government be 
made a party, the questions at issue betweev 
the plaintiffs and Government can be: 
effectually ' tried and determined in 
thia suit, but the plaintiffs do not ask 
that those questions shall be determin» 
ed in this suit, and Government вап. be: 


(i) 2 в, 289; L1 Tod Deo, (№. в) 184. о к 


Vel. LRT 


BHAGWATI KOBE t. JÀGDAM BAHAY. 


affested by the result of this snit, so that 
those questions may ' safely be. left to be 
determined, if nesessary, in future litigation." 
In my opinion, the passages cited from the 
judginent of Farran,-C. J.,. completely answer 
the argument of the earned Vakil whioh 
‘proceeded on a miseoneeption of the nature 
of a suit in ejeatment, The plaintiff in an 
ejestment suit must, of sourse, prove his title; 
but it does not follow that ha must prove his 
title in the presence of the person interested 
to deny his title. “The eause of action,” as 
Farran, O. J., aaid, "is the wrongful retention 
of the land by the defendants from its owners,” 
not the denial of the plaintifi’s title by. a 
third party. It was, of sourse, open to the 
Court to say that, since all the parties were 
before it, it was far mqre advantageous that 
all the questions as between all the parties 
should be finally determined in their pre- 
sense; but that is not the eonrse which the 
Oourt adopted. The result is that defendants 
Nos, 1 and 5 to 8 eannot be affested by the 
result of the suit, and that is what the parties 
have said in their sompromise petition. I 
must overrule the argument of the learned 
Vakil for the appellant on this point. 
It was next argued that the plaintiff has 
not proved his title; in other words, that he 
has not established that Girwar Narain wes 
separate from ‘Ram Prashad and Sham 
Prashad or that the properties in dispute 
were the self-aequisitions of Girwar Narain, 
The judgment of the learned Subordinate 
Judge on this point leaves nothing ‘to be 
desired, and the arguments at tke Bar have 
not sonvinsed me that the view taken by tbe 
learned Subordinate Jndge is erroneous. 
It has, I think, been established that thera 
was по nueleus of joint family properties ont 
of whieh the disputed properties sould have 
been aequired. It has also been established 
that Girwar Narain hada good ineome from 
„his profession and that be ваггівӣ on a money- 
lending business, There are in addition 
various documents whish shew that Girwar 
Narain asserted his sole and exalusive title to 
these properties: Exhibits 2,3,4.and5. Then 
thera is ample oral evidenee which supporta 
the case of the plaintiff, As against this 
mass of evidense, both dosumentary and oral, 
there is, the deed of partition dated the 
2nd. September 1892 on whieh the appel- 
lant. strongly relies, That transaction, no 


dcubt, meats on the hypothesis that Girwar. 
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Narain waà joint with Ram Prashad and 


‘Sham Prashad, but [ eannot regard anye 


statement made by Naurangi Lal as establish- 
ing that Girwar Narain was in fast joint 


‘with Ram Prashad and Sham Prashad, I 


hold that the plaintiff has sonelusively estab- 


‘lished that Girwar Narain wae separate from 
, Ram Prashad and Sham ,Prashad and that 


the properties in dispute belonged exolusively 
to Girwar Narain, 

I some to the last point that has been 
‘argued on bahalf ofthe *appallant, and that is 
that the settlement of the 22nd September 
1892 is binding on the plaintiff and that he 
sannot now be allowed to set up his right as 
against the settlement. It is undisputed that 
wherever doubts and disputes havearisen with 
regard to the rights ofthe different members of 
the same family, and fair sompromises have 
been entered into to preserve the harmony 
and aífestion, or to save the honour of the 
family, those sompromises will be sustained 
by the Ooort, although perhaps resting upon 
gronnds whieh would not have been sonsider. 
ed satisfastory if the transaetion had oseur- 
red between strangers. Westby v. Westby (2). 
Bat it must, I think, be established that the 
right eompromised could at least have formed 
the subjest-matter of в elaim, though, в 
doubtful elaim, Ав was said in the leading 
ease of Stapilion у, Staptlion (3), “an agres- 
ment entered into upon.a supposition of a 
right, or of a donbtfal right, though it after 
somes out that the right was on the other 
side, shall be binding, and the right shall 
not prevail against the agreement of the 
parties; for the right must always be on one 
Side, or the other; and, therefore, the 
compromise of a doubtful right is a sufficient 
foundation of an agreement." It must follow 
from this stetement of the law tbat, where 
the agreement is set up against the right 
the agreement will prevail over the right 
only if it is established that at the time 
when the agreement’ waa entered into, the 
person sought to be bound by the agreement 
on his own allegations, however . false. 
those allegations might have been, had a 
right, or a doubtful right, whish sonld form 
the subject-matter of a elaim, and whieh sould, 
therefore, be eompromised, 


s ied 2 Dr. & War 502; 1 Con. & L, 637; 
(8) (t789) 1 Wh. & T. L, C. (7th Ed.) 213; 1 Atk, 
2; 26 X. B. 1, 
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The agreement whish is set up in the present 
e saso 88 against the right of the pla/ntilf was 
entered into by the sgnatia relations of 
Girwar Narain, who slaimed .the disputed 
properties as against the «s:ate of Girwar 
Narain which was, at that time, represented 
by Fateh Koer, by Fateh Koer herself, and 
by the reversionary heirs of Girwar Narain, 
who were represented in the transaction by 
their father and ‘natural guardian, Naurangi 
Lil There are two points that at once 
arise for sonsideration ; first, whether the 
. . te * à 
raversiopary heirs could enter into a valid 
agreement in regard to the estate which they 
had, or hoped to. have, in the disputed 
properties, and sesondly, whather the holder 
of the limited interest sould bind the rever. 
sionary heirs by the agreement entered into by 
her. These two aspeets of the question must 
be eonsidered separately, for the eonisdera. 
tions whish apply to &he one do not apply to 
the other. To sonsider them together is to 
invite confusion, 

Now:! do not think that there ean be any 
doubt that the reversionary heir eannot 
enter intü a valid; agreement in regard to 
sush interest as he has in the estate of the 
person whose reversionary heir he olaims ‘ta 
be. To take the present sase, 
Narain was either joint with, or separate 
from Ram Prashad and Sham Prashad. If he 
was joint with Ram Prashad and Sham 
Prashad, then olearly the plaintiff and his 
brother had no sort of interest: in the 
properties whioh stood in the name of Girwar 
Narain. If he was separate from Rim 
Prashad and Sham Prashad, then equally 
slearly the plaintiff and; his. brother would 
have no interest in the ostate of Girwar 


Narain, so long as Fateh Koor was alive, Jt. 


is true that, on the hypothesis that. Girwar 
was separate from his agnatia relations,.the 
plaintiff and his brother would be considered 
to bs the reversionary heirs of Girwar. But 
what is the interest of d weversionary heir P 
It is merely a possibility of sussession, spes 
succes Tonig. 


of the deceased, present or fature, vested or 
sontingent, Itisabareora naksd poss bi- 
lity, whiah eonld not form the subjeet matter 
of» elaim. As the plaintiff and his brother, 


at the time when they, through their father, | 


entered into the agreement, did not, on their 


own allegations, have & right, or even:a. 
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Sash a possibility gives no. 
interest to the reversionary heir in the estate . 
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doubtful right, whisb sould form the subjeat- 
matter of aalaim, [am of opinion that on 
prinsiple they sould not desl with  sush 
possibility as they bad of sueeseding to the 
estate of Gir war Narain, - E 


The ease'of the holder of a limited intereat 
stands ou a different footing. The whole 
estate, for the time being, vests in her, 
absolutely for some purposes, though in soma 
respects for a" qualified interest. As the 
Judioial Committee said in the selebrated 
ease of Katama Natchter v. Raiah of Shiva- 
gunga (4): “The same prineiple whioh hae 
prevailed in the Oaurts cf this country as to 
ténants in tail representing the inherit. 
anse, would seem to apply to the ease of a 
Hindu widow; and it is obvious that 
there would be th$ greatest possible in- 
sonvenienes in holding that the susseed. 
ing heirs were not bound by a deeree 
fairly and properly obtained against the 
widow.” Their Lordships were dealing with 
the вала of a deares by whioh the reversion- 
ary heirs were sought to be bound, but І am 
of opinion that а воторготізе of a doubtful 
olaim by the holder of a limited interest 
stands exastly on the same footing and binds 
the reversionary heir; if it is established that 
the eompromise was a fair and an honest one 
and that sush holder entered into the transas- 
tion as representing the estate and for the 
protestion of the estate, and not as represent- 
ing’ herself and for her own proteotion. It 
is the duty of the limited owner to conserve 
the estate whieh for the time being vests in 
such limited owner, An alienation by 
such owner without any sonsideration or for 
a consideration whioh enures for: the benefit, 
not of the estate, but of'sush owner, does nof 
bind the reversionary heir; but'a compromise: 
of a doubtful ваіт binds the raversioner, if 
by such compromise the limited owner sesures 
certain benefit for the estate,‘and the sompro- _ 
mise appears to be a fair and a bona fide- 
one, 


The first aspeet of the problem is illustrat. 
ed by the oase of Ат Narayan v. Gaya 


W, R P; 0, 31; 
J. 25; 19 Е. Re 
Ф. Я 


(4) 9 M. І, А. 589 atp. 604 2 
1 Suth. Р, О. J, 52%; 2 Заг, Р. O, 
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Singh (5). The facts were as follows:— Ove 
Jhaman Singh died, leaving a widow Racha 
Keer, а daughter Kar Keer, and Бег ron 
Amrit Narain. On the death of Jbamar, bis 
widow Radha Koerapplied for registration of 
her name in the Colleetrr’s records, This 
was.oppoeed by some of Jaaman’s” agnatia 
male relations, but, in spite of auch objes- 
tions, her rame was duly recorded in the 
Collector's records. А 


On the death of Radha Koer, quarrel broke 
ont afresh between tbe agnatie relations and 
Kar Koer, the daughter of Radha Keer, 
The disputes were referred to the arhitration 
of oertain persons, her husband Rajefder 
purporting to act for her. Before the 
arbitrators had taken any action in the 
miter, a eompromidb was arrived at, in 
whieh Rajender purported to aet both for 
her and her infant sor, Amrit Narayan. 
Under thia compromise, Kar Koer abandoned, 
in favour of the agnates, all right to the 
immovesble property of her father, receiving 
on her part, besides some movestle properties, 
two small fractional shares in certain pro- 
perties which stood in her and in ber 
mother's name. As the Judisial Committee 
said, "tbe effest of the arrangement was to 
extinguish oompletely the revarsionary 
interest of the appellant in his grandfather's 
estate.’ The arbitrators made an award in 
accordance with the sompromise, whioh was 
upheld first by the Distriot Court and then by 
the High Court. 


On the death of Kar Koer, the appellant, 
the son of Kar Koer, commenced an action 
for the reeovery of possession of the properties 
whieh belonged to his grandfather, It was 
pot dispu'ede before the Judicial Committee 
that Jhaman Singh was separate from his 
agnates, so trat, but for the sompromise, 


the plaintiff, as his reversionary heir, would 


be entitled to воовевӣ in the action. But it 
was strongly eontended that the plaintiff was 
bound by the compromise in whish he was 
represented by his father and that he aould 
not put forwerd his right as against the 
sompromise, With reference to this argu- 


(5) 44 Ind. Cas. 408; 27 O.L. J. 998; 23 M. L. T. 
199; 220. W, N. 409; 94 M L.J 98; 4 P L.W. 
?2:; 16 A LJ. 265: (19.8, M, W. N. $86; 7 b. W, 
181; 20 Bom. L. В. 646; 45 О, 690; 45 J. A. 8 
(P,0.).e. 8 - И 
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ment, the Jndieial Committee raid ав 
followr:— ` e. 

"Their Lordships sre unable (о ecreur in 
the prepositions ор which the learned Jodges 
of tte Hiph Court bave based their judg. 
ment, With  respeot, in  proeerding ta 
sonsider whether Rajender Singh, the 
plaintifi’s father, bad ppwer to refer the 
matter on behalf of his minor gon to 
arbitration, they seem to* have miseonseived 
the legal position of the infant under the 
Hindu Law, Evidesty they thought he 
bed а right whioh soul form ihe enbjest 
cf bargain This је an obvious mistake; a 
Hindu reversior er Fas no right or interest dg 
presenti in tbe property which the f: male 
owner holds for ber life, Until it vests in 
him on her death, should he survive her, he 
has notbing to assign or to relinquisb, or 
even to transmit to bis heirs. His right 
becomes sonerete only oa her demire: until 
then -it is mere spes successionis. His 
guardian, if he happens.to be a minor, oannot 
bargain with it on hia behalf or bind him by 
any sontrastnal епрвветеоё in respeat thereto, 
Rajender’ ‘astion, therefore, in referring 
to arbitration any matter conneoted with his 
sons’ reyersionary interest was noll and 
void,” 

The ease, in my opinion, is direet]y in point, 
On the hypothesis that Girwar Narain was 
separate from Ram Prasbad and Sham 
Prashad, the plaintiff, at the date of the 
comprcmise, was в revereionary heir, and had 
accordingly nothing to assign or to relinquish, 
He bad merely a spes successionis, and bia 
guardian oould not bargain with it on hia 
behalf or bind him by any contrastual engage. 
ment in respect thereto. Nor does the faet 
tbat his father reeeived a benefit under the 
agreement make any differenee:on prinoiple. 
Ifit does, then elearly the guardian of the 
reversionary heir вап bind the reversionary 
heir by a sontrastual engagement in respest to 
his ayes successiongs? a proposition to whieh 
the Lords of the Judieial Committee did not 
assent, 

The ease of Khunni Lal v, Gobind Krishna 
Narain (6), on whieh the appellant strongly 
relied, illustrates the other aspest of the 


(6) 10 Ind. Cas. 477; 33 A. 856: 150, W.N 
8 A L.J. 5:2 13 0, L. J, 675; 18 Bom. І, R, Hoa 
10 М. L, Т. 25; (1911) 1 M. W, М, 432,21 M, L, T, 
645; 38 I. А. 87 (P, Q.). $i 
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problem. Inorder to understand that sase, it 
will be neeessary to remember the following 
pedigree of the family:— 


RAJAH RATAN SINGH, died September 1851— 
: RAJ KUNWAR (widow , died 1868. 





{ i 1 ; 

Daulat Singh, . Daughter, › 
‘died January 1861— , 

Sen Kunwar Khairati Lal, 
(widow, died 1857, | 
ае ES s Defdts — Applis, 

. 
(whowere transferees 

Chattar Mews from Khairati Lalor : 
Kunwar, Kunwar, his heirs.) 


(daughter) peg . 
Sons, 


Plaintiffs- 
Respondents, 


The faeta were these: Rajah Ratan Singh 


and his son Daulat Singh.were members of- 


a joint Mitakshara family and were joint 
tenants in respeet of the properties in 
dispute. Daulat Singh  predeseased his 


father, and, under ordinary oirsumstanses,: 


` Rajah Ratan Singh would take the entire 


joint family properties by survivorship and: 


transmit the same first to his widow, then to 
his daughter, and lastly to Khairati Lal, to 
the exelusion of the widow and the danghters 
of Danlat Singh. But it appears that in 


1845, that is to вву, long before the death of. 


. Daulat Singh, Ratan Singh abandoned 
Hinduism and adopted the Muhammadan 
faith, But although his renuneiation of the 
Hindu religion involved, under the Hindu 
Law, the forfeiture of civil rights to the 
extent of depriving him of his share in the 
joint estate, Daulat advaneed no elaim based 


on впеһ forfeiture, and they remained joint. 


until the death of Danlat in 1851, On the 
death of Ratan whieh took plaee in September 
1851, the entire property *was resorded in the 
name of his widow Raj Kunwar, Dispute 
ihen arose between the heirs of Daulat on 
the one hand and Raj Kunwar on the othei; 

but the rights of the heirs of Daulat were not 
resognised. by, the Government, 
after the death both of Sen Kunwar antl 
Raj Kunwar, the daughters of Danlat and 
Khairati Lal entered into the: sompromise 
whieh the’ plaintiffs, the sons of one of the 
daughters cf Danlat, ecught by their action 
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to set aside so far as it affosted them. By 
this compromise Daulat’s daughters obtained 
between them tj annas share in the estate; 
whilst Khairati Lal reoeived а 71-annas share. 


- Partition was effeoted between Феда i inferma 


of ttie вошргошіве, and-the parties ob'ained 
possession of the respestive shares allotted 
to them. Upon the death of the daughters 
of Daulat the plaintiffs, who were thg sona 
of one of these daughters, eommeneed the 
action to reaover possession from the alienees 
of Khairati Lal of the properties that were 
allotted to Khbairati Lal. Their ease was 
that, on the abandonment of Hinduism by 
Rater, be forfeited his share inthe joint 
property whish vested in Daulat Singh, 
that they as his heirs were entitled to the 
entire 16 annas, and thet they were not bound ` 


- by the eompromise of 1860, as ‘the ladies, 


being mere life tenants, had no authority in 
the absense of legal nesessity, to alienate tho. 
7i-annas share in favour of Khairati Lal. 
The Jadisial Committee had no diffisulty : 
in rejecting the eontention that was advansed ` 
on behalf of the plaintiffs, They eame to tbe 
eonelusion that the transaetion of 1850 did 
not Operate as an alienation by the ladies, 
but as a resognition of an antesedent title in 
Khairati Lal, “The true test to apply,” said 
their Lordships, “to a transaction which ie 
shallenged by the reversioners as ап aliena- 
tiom not binding on them is, whether the 
alieñee derives title from the holder of the 


limited interest or life-tenant. In the présent 


ease. Kheirati Lal aequired no right from the : 
daughters: of Daulat, for ‘the somproraise,' 

to use their Lordships’ language in Rant Mewa 
Kunwar y, Rant Hulas Kunwar (7), is based 
on the assumption that there was an antese- 
dent title of some kind in the panties, and the: 
agreement asknowleges and defines : what 
The-prineiple of the deeision 
is this: where eaeh party reeognizes an ante- 
eedent title of some kind in the other, and the 
&grebment. asknowledges and defines what 
that title is, the transaction amounts to 4 
sompromise of a doubtful elaim, and binds 
the reversioner if the limited owners hava 
asted, not merely in their owri interest, bnt 
in the interest of tha estate whieh they re- 
present, This ease ean have-no possible 


(T) 1I: A, 197; 18 B, D. B. 812: (P, 0.) 8 Sar, Р, 
C. J. 854; Rafique and Jackson's P, O, No. 21. . 


Vol, LXIi] 

BHAGWATI KUER t. JAGDBAM BAHAY, 
&pplioation to the fasts of the ease before us, 
The transastion of the 22nd September 
1892 was based on the assumption that Ram 
Prashad and Sham Prashad were entitled to 
the disputed proparties „бо the exelusion of 
the estate represented by Fateh Koer, and 
not ou the assumption that there was an 
antecedent title of some kind both in Ram 
Piashad and Sham Prashad on. the one hand 
and in Fateh Koer as repregenting the estate 
of Girwar Narain on the other. It war, there- 
fore, an alienation by Fateh Koer, and not а 
compromise of a donbtfu] elaim by her, In 
the next’ place, Fateh Koer did not pretend 
to enter into the transaction as representing 
the estate of Girwar Narain. She aeted 
entirely in her own interest and seoured a 
substantial benefit for herself, and not for 
the estate which she represented, Тһе 
effest of: the eompromise was to extinguish 
the reversionary interest of the plaintiff and 
his brother, whereas the effeet of the eom. 
promise in Khunni Lal v. Gobind Krishna 
Narain (6) was to preserve that estate, 1 do 
not think that the appellant ean take advan- 
tage of the prineiple laid down in Khunni. 
Lal's case (6) 

Khunni Lal's case (О) was followed by 
the Judicial Committee in the sare of 
Hiran Bibi v. Musammat Bohan Bibi 
(8), which was also relied upon by the 
appellant in the ease before us, There the 
dispute was between the danghters of a 
deceased Hindu on the one hand and the 
widow of his alleged adopted son on the other, 
each party slaiming to be solely entitled to 
the estate. The dispute was settled by a 
eompromise, eash party getting thereunder. 
B shara in the family property, The suit 


was then instituted by the daughter of the. 


alleged adopted воп as one of the rever- 
sionary heirs expeotant on her mother’s death 
to set aside the compromise as beyond the 
eompetence of a limited owner. . The Judisial 
Committee held that.the sompromise was 
in no sense of the word an alienation by. 
a limited owner. of the family property, but 
a family settlement cio whieh eaoh party 
took.a share of the family property by virtue 
of the independent title; which was, to that 
extent and by of sompromise, admitted by the 
other parties. 


(8) 24 Ind. Cas. 807; 18 О. W. N, 929; 27 M. 1. 
J, 149; 1 p, W. 648 (P. C.*. b 
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The ease of Kanhai ‘Lal у, Lala Brij Lal 
(9) was lastly ralied upon by the appellant. 
It was argued before us that the desision in 
Kanhai Lal's case (9) involves a departure from 
the rule laid down іп Amit Narayan v, Gaya 
Singh (5) but, in truth, it involves nothing 
of the kind. The prineiple established in Amrit 
Narayan's case (5) waa thig, thata reversionary 
heiy has notbing to assign or to relinquish 
and that his guardian, if*ha happens to be 
a minor, sannot bargain with the possibility 
of suesession of the minor or bind him by 
any sontrastual engagement in respeat thereto, 
The prineiple was inno way tonshed by the 
desision in Kanhai Lal's crie. (9), The 
principle that was laid down in the last. 
mentioned sase was this: that if, upon the 
death of A, leaving a widow X, you pat 
forward в hostile title as against X ani olnim 
the estatein a present right, and not ina 
revesionary right, and,indass X against her 
own interests and to her detriment to alter her 
position by agreeing to a sompromise, and if 
under that compromise you obtain a substantial 
benefit, you will not be heard to say after 
the death of X that, upon her dentb, you 
are entitled 5o claim the estate as a 
reversioner, As the Judieial Oommittes point- 
ed out, there was no question. in the ease of а 
eonveyance of, or of an agreement to eonvey, 
any future right or expestansy. The ques- 
lion was whether Kanhai Lal did not by hia 
sets debar himself from olaiming as a rever. 
sioner проп the death of X. 

The following propositions seem to be 
established by the oases whish have been 
cited at the Bar: — 

1, A reversionary heir oan under no air. 
eumstances donvey or agreg to convey or 
relinquish any future right or expectanoy; 
nor oan his gnardian, if he happens to һә 
в minor, bargain with his possibility of sus. 
session or bind him by any sontraatual 
engagement in respect thereto, 

2. An alienation ky’a limited owner does 
not bind the reversionary heir, but a limited 
owner вап bind the reversionary heir by a 
sompromise in whieh eash party takes a 
share of.the family property by virtue of the 
independent title whieh is, to that extent and 


(9) 47 Ind. Cas. 207; 40 А, 487; 22 О. Үү, N, 914; 
8 L, W. 212; 24 M. L, T. 236; 36 M, L. J. 459; 16 
А. L. J, 826; (1918) М, W. М. 709; 28 О, 1, J, 394; 
(P 0) W. 294; 20 Bom. L, R., 1048; 45 I. A, 118 


“542 


inpiax OASBS, — 


[iden 


BALKU SIDU KUMBHAR 0, VYANKATESH VAMAN DESHPANDE, 


by way of eompronise, admitted by the ‘other 
parties, if it apoears that the eompromise 
was s fair and a bona fide eompromisa and 


that the limited owner entered into thea some. 


promise as representiag the estate whieh waa 
for the time baing vested in her and astad 
for the protestion and preservation of that 
astate, . 

3. Whenever the question is raised whe. 
ther а transaction 4s an alienation or a eous 
promise of a doubtful claim, the trae test to 
apply ів to sea whathee the aliease derives 
title from the holddr of the limited interest 
Where the transaction is based on the ase 
sumption that there wag an antesedent title 
of dome kind in bath the parties, and the 
agreement asknowledges and defines what 
that title ie, the transaction is not an aliena- 
tion, but а compromise of a doubtful slaim. 


. When we apply these principles to the case 
before us, it ia. manifest, that the transaction’ 


of the 220d September 1892 exunot bind the 
plaiatiffe, As [ have said before, that tran- 
saction aan ba looked at from two aspects, 
first, as a dealing by Naurangi Lal on bshalf 


of the-plaiotiff and his brother with the 


possibility of sussession of the plaintiff and 
his brother to the estate of Girwar Narain, 


seapnily, as a compromise’ of а · doubtful 


slaim by Fateh Ker in whom the estate was 

vested for the time baing. 
tion, the desision of the Judisial Committee in 
Amr Матарай? case (5) is eonoulsiva, - 
ihe second question, all that 1 need say 
is that the transaction was а complete aliena. 
tion, inasmuoh ав it did not resogaíz3 an 
antesedent title of some kind in -Fateh Коёр, 


That transaction, moreover, sanuot bind the. 
plaintiff inasmugh as Fateh Koer did not. 


anter into it as representing the estate, and 
the result of it was 
reversionary interest of the plaintiff aud his 
brother. 
I would dismiss this appeal with ooats, 
Арам, = agree. *. - $ 


Appeal dismissed, 


Oa the firat qaea-' 


Oa 


to extinguish. the" 


BOMBAY HIGH COURT, ` > 
бкбозр Civic ArPa.L No, 43 or 1920, 
April 8, 1921. 

Present ;—Sir Norman Maoleod, Kr., 
Ohief Justise, apd Mr, Justise Shah. 
BALKU SIDU KUMBHAR— 

De Penpant— APPELLANT 
vorsus 
VYANKATE SH VAMAN DESHPANDE 

— Pr. irre  Responpewe, 
Alienation—Vatandar —Inam.or  mirasi  vights ~ 
Vatan landa - Gordon Settlement —Alienations by Court 
sales or private transfers - Operation. alten lifetime of 
vatandar—-Distinction between alienability of inam 
and mirasi rights. 


Alienabions of a vatandar's inam or mirasi rights 
in vatan lands : the settlement of which was made 
on the lines of. the Gordon: Settlement), whether 
effected by Court. sales V. by private transfers, are 
inoperative beyond the lifetime of the vatandar, 
if they were made after the Régulation XVI of 
1827 became applicable and before the Bombay 
Hereditary Offices Act (III of 1574) came into force, 
[р 942, col 1] 

- Appafá v. Keshav, 15 B, 1*1 8 Ind Deo (х. 8.) 9,. 
Amrit Vaman v, Hari Govind, 56 Ind (as. 411; 22 
Bom. L. Е. ^75: 44 В 287, referred to - 


LThe High Court assumed without deciding thas. 


the restriction as to inalienability did not. apply to. 
the mirasi or oconpancy rights, unless it was shown 
that such rights formed’ part of the grant,’ and 
hell, that there was no evidence in this case to. 
show that the mirasi: rights were independently, 
and separately acquired by the original satandar.] 


_Sesond appeal from a desision ef. ‘the 
Assistant Judge, Satara, in Appeal No, 251, 
of 1-18, reversing & deeree passed by the 
Subordinate Jndge.at Karad, in Oivil Suit’ 
No. 69 of 1917, 

Мг. Munshi (with him Messrs, H.B. Mani 
davale and M. Н. Mehta), for the Appellant, 

. Mr. Coycjse (with him Mr. К, №, Koya; e, 
for the Respondent, Я 


à JUDGMENT, 
Suan, J.—These appeals (Sesond Appeals. 
Nes. 927, 92», 940, 941, 950 of 1919 and 48,. 


108, 129, 819, 3: 0, B21 and 322 of .1920)., 


relate to "the alienatione either of the Inam or 
Мігаві ‘rights of the Vatandar, . The plaintiff 
ів the successor of the -original Vatandare, 
whose right, title and interest were either ‘sold, 
at Court, sales or by private transfers. 
pla‘ntiff olaims tq reoover possession of there, 
lands, on the ground that these sre Varan 
lande and that the alienations have 'aeased to 
be operative after the lifetime of the original 
Vatandars, è 


. 


The, 
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The lands in qaestion hava been found tn 
be Vatan lands. It is olear that, the aliena- 
tions, made after Regulation XVI of 1827 
same to be applied to the District of 
Satara, would not bp operative beyond the 
lifetime of the Vatandar. All these: aliana- 
tione, exoept one were effested during tha 
yeara 1828-74, d.e., after the Regulation XVI 

of 1827 was made applicable to this diatriat 
‘and before the Bombay Hereditary Offiaew 
Aot (LLI of 1874) same into foroe. It is also 
found by the lower Appellate Court, and there 
is no reason to donbt the eorrestness of the 
finding, that the settlement of this Vatan 
was made on the lines of the Gordon Settle- 
ment; and the provisions of the settlement 
point to the same gonolusion, though not in 
terms. It isolear from the deoiaion in Appajt 
v. Keshav (1) that the’ alienatione of’ suoh 
lands, whether effested by the Court or by the 
"Vatandar himself, are inoperative beyond the 
lifetime of the Vatandar. tis not gerionsly 
disputed that so far as the inam rights in the 
landa are sonserned, the alienations have 
ceased to be operative. Batthe only ground 
upon which some of the appeals, in which the 
alienations of the Mirasi rights are involved, 
are rought to be saved is that thongh the 


alienations of the Iaam rights in the Vatan 


lands may be inalienable, there is no reason 
to extend the restriction on the power of 
alienation to the Mirasi or oscupansy rights, 
unless it be shown that auch rights formed 
part of the grant, 


' Assuming without desiding that sueh a 
distinotion is permissible in the oase of 
Vatan lands, there is no evidense in this 
sase to show that the Mirasi rights were 
independently and separately acquired by 
the: original Vatandar.- The resord, such 
as it is, shows that the lands were treated 
as Vatan lands, No Sanad is prodused in 
the ease, Beyond the fast that these landa 
nre Vatan lande, we have no information 
às бо’ the terms of the settlement wish 
referenee to these lands, which eonld throw 
any light on the question as to' whether 
the Mirasi rights were independently 
acquired originally. by the Vatandar, In 
the absense of any sush evyidenes it is 
віват to my mind that the distinstion sought 
.to be mads in the appeals in whish the 
Blienations of the Mirasi rights are involved, 


(3) 16 B, 43, 8 Ind, Deo, (ч, в.) 9, 


cannot ba maintained, No oasa has been 
sited ta us in tha coarse of the argu- e 
maut in whioh the ordinary presumptioa 
which applies to the [nams and Jagirs has 
been extended to the Vatan lands; and the 
agouragy of theobservations in Amrit Vaman 
v. Hari Govind (2) bearing on the point with 
referenee to the Vatan lands has not been 
shallenged on bebalf of any of the appellants 
in these appeals. I am, therefore, of opinion 
that tbe lower Appellate Court was right 
in holding that, whether the alienations 
were of the Inam rights or ofthe Mirasi rights, 
they were operative only during the life- 
time of the Vatandars whose right, title and 
‘interest were alienated and that, therefore, 
after their deaths, the suseessor was entitled 
to the possession of the lands in question, 
I would, therefore, dismiss all the appeals, 
preferred on behalf of the alienees with 
oosts, • 


As regards Appeal No, 129 of 1920 pre- 
ferred by the plaintiff, he has not been 
able to show that the alienation in question 
was made after the Regulation of 1827 
ваша to be applied to the distriet. In the 
absenee of, any restrictive provisions against 
alienations ‘applieable to the partioular alien- 
ation, it is lear that the alienation $3 
binding upon the вповеввог of the Vatandar; 
andit must be taken to be on the same 
footing as an alienation by the owner of 
his ordinary immoveable property, That 
appeal salso must be dismissed with sosta, 

Macizop, О, J.—I agree. 


Appeal dismissed, 


LI 


; (3) 56 Ind, Oas. Ail; 22 Bom, І, Б. 275; 44 B, 


. 
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VAIRAVAN OBETTIAR 0, SBINIVASACHARIAR, 
r MADRAS HIGH COURT, 
І FULL BENCH. 
Secoxp Civi, Arenan No. 932 or 1919. 
February 14, 1921. 
Presint : —Sir John Wallis, Kr., Ohief Justisa, 
‘ Mr. Justioe Oldfield and 
Mr. Justiso Kumaraswami Sastri. 
VAIRAVAN CHHTTLAR, REPRESENTED 
‘py RaMASAMI OHETTIAR— ` 
Dereqpant— APPELL ANT 
versus 
SRIN IV ASAOHARIAR—Praratizr 


-* RESPONDENT. 

Hindu Law--Joint family —Setf-acquired property of 
‘father --Son, whether takes by inheritance or survivor- 
-ship—Suit on promissory note after father's death — 
Succession Certificate Act (VII of 1889), в. 4, 
‘applicability ‘of —Succeasion certifieate ,if necessary 


A son in an undivided Hindu family becomes the 
vowner of the self-acquired property of his deceased 
father by inheritance and not by survivorship, and is, 
therefore, not exempt from the obligation, imposed 
by section 4of the Succession Certificate Act, of 
producing а succession certificate to entitle him to 
gue to recover a debt due on a promissory note 
executed in favour of his deceased father, the said 
, debt being the self-acquired property of the deceased, 
“Ep. 949, col. 2: р. 950, col 2; р. 951, col. 2.] 

{ Nana Tawker v. Ramachandra Tanvker, 
Cas. 519; 82 M. 377; 5, М.І, T. 67, dissented. 
' Venkataramanna v. Venkayya, 14 М, 377; 5 Ind. 
Dec. (м. в.) 264, followed. 
'* Sesond appeal against a deeree of the 
‘Court of the Third Temporary Subordinate 
‘Judge, Tanjore at Mayavaram, in Appeal 
Suit No. 97 of 1919 (Appeal Suit No. 681 of 
11918, Distriot Court, Tanjoré), preferred 
‘against a deoree of tbe Court of the Dis. 
triot Munsif, Negapatam, in Original Suit 
No, 400 of 1917. 

This second appeal soming on for hearing 
on 12th March 1920, upon perusing the 
grounds of appeal, the jadgments | and deerses 
‘of the lower Appellate Court and the Court 
of first inatanee and the material papers’ in 
the suit, and upon hearing the argumánta of 
Mr. A. V. Viswanatha Sastri, for the Appel- 


2 Ind. 


lant, and of Mr. Т Ry Venkatarama Sastri, for . 


the Respondent, the Gourt (Sadasiva Aiyar, 
and Spenser, JJ.) made the following 
ORDER OF REFERENCE TO A 
FULL BENCH: 

Many difficult questions of law (each ques. 
tion itself implying subsidiary legal questions) 
are involved in this ease. One of them is, 
(1) whether an adopted son adopted by the 
last owner's widow after his death, gets an 
interest in the property just before the 
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momon* of the last owner’s death as if he 


(the adopted bay) was then in his adoptive 
mother’s womb and was a ao parsener of hia 
father and whether he aosordingly thus 
obtains the whole property by survivorship 
at the moment of the last owner’s death ; or 
(2) whether he takes it only as heir on the 
date of adoption. 

Another question is whether a Hindu son 
under the Mitakshara Law is a so parsener 
with his father°in the latter's self aoquired 
properties also, notwithstanding the fast that 
he eannot enforss partition of 6hosa proper. 
ties against his father and notwithstanding 
that the father has unsontrollad power over 
them just as the owner of an impartible 
estate had before the Statute Law deprived 
him of that power. (3) Whether evan if those 
two questions are aftswered in the plaintiff's 
favour, the rrodustion by the plaintiff of a 
Buosession oertiGate is neseasary (a) sitter 
besause the suit was brought on a negotiable 
instrument, ог (6) because the instrument 
susd on does not, on its faoe, purport to be 
exeauted in favour of any person other than 
the obligee mentioned therein, 


We think, therefore, that this ease is a fit 
one for danision by a Full Benoh and we refer 


it sesordingly to suoh a Bonsh-for desision, 





This second appeal coming on for hearing 


‘on fhe 7th of April 1920, upon perusing the 


‘grounds of appeal, the judgments and йвагвев 
of the lower Appellata Court and tha Соар 
of first instanee and the material papers in the 
Buit and the Order of Referense to the Fall 
Beneb,and upon hearing the arguments of 
Mr. В, Sitaram Rao and Mr. А, V. Vis. 
wanatha Sastrz, for the Appellants, and of Mr, 
К. 3. Sankara Aiyar for Мг, T. В. Venkata, 
rama Завіті, for the Respondents, the Court 
(the Ohief Justice, Oldficld, J., and Seshagiri 
Aiyar, J.) made the following 
‚ ORDER —Before disposing of. this саве 
finally we think it nesessary that the lower 
Appellate Court should be ealled upon to 
return findings on the following questions:— ` 
(a) Whether Narasimha Aiyangar was 
.. . adopted during the lifetime of 
Veeraraghava. Aiyangar? or was 
. ; adopted after the latter’s death 
(00 by-his widow, and if во, when? i 
(b) Whether the note sued on represented 
family property in the hands of 
“at x4 6: 
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PLC Veerarazhava Aiyangar, or was his - 


a self acquired property P 

Parties be аб. liberty to adduee fresh 
-evidenes, Finding will bə submitted within 
‚а month after the re-gpening of the lower 
Court after summoer-reeess and seven days will 
‚Ье allowed for filing objestions. 

, In: eomplianeo with the above order of 
this Court, the Third Addjtional Subordinate 
-Judge of Tanjore at Mayavaram submitted 
the following , 

FINDINGS.—1. The ease was remanded 
‘by’ the High Court for findings on. the follow- 
: ing questions :— . 

(a) Whether Narasimha Aiyangar was 
adopted daring the lifetime of 
Voararaghaya Aiyangar or was 

-adopted after the latter's death by 
his widow, aud if so, when? 

(b) Whether the note sued on represent. 
ed family property in the handa of 

vw . Veeraraghava Aiyangar or was his 
: gelf-asquired property Р 
, .9. Five witnesses on behalf of the respond- 
, ent and three witnesses for the appellant were 
examined and Exhibits B to F on behalf of 
«the respondent (plaintiff) and Exhibits I and 
„IL on behalf of the appellant were filed. The 
: frat question for the finding eonsists of two 
' portions. -.On the latter portion -whish is the 
‚жаве set up by the appellant, viz., that the 
(minor Narasimba Aiyangar was adopted 
¿after the death of Veeraraghava Aiyangar by 
; his widow, 
appellant. ‘The only evidense with respest to 
_that is that of defendant witness No, 3, who 
. Stated that he heard of an adoption on the 
‚ llth day after the death of. Veeraraghava 
:Aiyangar. Boeing hearsay, his-evidenea is of 
„по value. . 

3. The respondent’s (plaintiff's) aase is 
‘that minor Narasimha Aiyangar was adopted 
: by. Veeraraghava Aiyangar himaelf on 7ch of 

‚ November 1214. Assording to the plaintiff's 
; witnesses Veeraraghava Aiyangar died. оп 
А - the night of 8th November. Defendant wil. 
. ness No. 3, however, deposed that he died on 
cthe 7th: November.. Тав question of the adop- 


tion is to be determined оп the appreciation of 


the evidense adduesd in the ease. There is 


я positive evidense on behalf of the respondent 
: whieh Satisfastorily. -proves that the adoption 


the 7th 
'"appellants Vakil 


.was made in the morning on 
‘1914, Тае 


ы. — 60 
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-eontended that it was not an 


.minor diserepansies ia 
there is no evidence addused by ` 
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referred to the eslendar of that year (Exhibit 


П). and stated that 7th November 1914 үа a 
Saturday with the star of Thtruvathtrat and 
auspicious 
day and that the time of adoption being 
Bahukalam (9 to 10—30 a, м.) on that day, it 
was not also proper time for adoption, His 
argument is.that the €heory of adoption on 
tltat date is false,as no Hindu sould take 
an adoption or any other good act on that day 


at that hour; but it should be ‘observed that 


no questions were asked to any of the 
witnesses examined on either side to prove 
thatan adoption eould not be taken on that 
day. Оп further referring to the calendar, 
it ia seen that in the early part of the morning 
on that day, there was thestar of Miruga- 
seersho, the one previous to Thiruvathirai, 
and the evidence of the respondent's 
witneases clearly makes out that the seramony 
of adoption took plaoe before 9 4. м, and, 
therefore, before the period of Bahuktalam on 
that day. Then the only objestion to the 
date is that it was & Saturday. Perhaps as 


. Veeraraghava Aiyangar was gradually sink. 


ing and expecting an imminent death, 
Saturday was found to be unobjestionable and 
was ehosen for the adoption, In the 
absense of evidense. with respect to ghess 
matters, it will not ba safe to make surmisas, 


‘snd sueh matters cannot be taken judisial 


notice of without evidence, 

.The appellant's Vakil pointed out eertaiu 
tha evidense of 
respondent’s witnesses and commented upon 
the absense of invitation lettersto relations 
and friends for the adoption and the non- 
execution of an adoption deed and the 
failure to examine other persons who were 
present on the ossasion, aud eontended that 
the witnesses who were examined . are all 


, relations and, therefore, interested. 


5. The respondent's first witness is Krishna: 
swamy Aiyangar, the natural father of the 
minor boy. He isthe son-in-law to Veerara- 
ghaya  Aiyanger's elder brother Krishna 
Aiyangar, P. W. No. 5, and. was asarrying 
on businegs at Madras, He deposed that ha 
reseived a wirefrom Veoraraghaya Aiyangár 


.and reached Negapatam on 5th November- 
. 1914 with his wife. 
‚їп adoption had been with Veeraraghava 
. Aiyangar for some time previously. 


His son who was taken 


He has 
nat prodused the telegram, but his evidenesia 


. the best evidente in the ease for the giving aud 
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itaking of the boy in adoption. P. W. No, 2 
'SfMnivasa Aiyangar is the maternal unele of 
the first witness. P, W, No. 3 is Desikashariar, 
‘who: is a neighbour living in the house 
‘adjacent to Veersragbava Aiyangar’s. Не is 
‘a olerk in the Madura Oompany at Negapatam 
‘on Rs. 70. His wife is the daughter of 
"Veeraraghava Aiyantrar's sister-in law. P.W. 
"No. 4 is Soundararaja Aiyangar, the paterfal 
‘aunt’s son of P. W. Ko. 1, and is a resident of 
‘Negapatam. Р. W. No. 5 is Krishna Aiyangar, 
‘the elder brother af the deceased Veerara- 
'ghava Aiyangar, These witnesses are no 
-doubt relatiors. 
-- 6, The appellant sontends that no adop- 
tion took plase in the mornirg on the 7th 
-November as pleaded by the respondent. 
"The appellant could have examined witnesses 
‘in the street where Vseraraghava Aiyangar’s 
“house is situate to disprove the respondent's 
-ease,. The omission to atiduse such evidenoe 
together ‘with tbe absense of testimony for 
‘proving the positive oase set up by the appel. 
‘lant, namély, that the adoption was made by 
-the widow after the death of Veeraraghava 
‚ Aiyangar, are significant sireumstances to be 
taken into consideration. 
¿ 7. .Besides there ara two entries in the 
‘gesount-book maintained in the partnership 
business earried on by Veeraraghava Alyangar 
-and Vaithianatha Aiyar, whieh are marked aa 
Exhibits B and E and whioh appear at pages 
144 and 49 of the a&econnt-book against 7th 
November 1914 and 11th November 1914, 
: The former entry is a debit of Rs, 15 against 
‘Narayanasami Aiyar said to have been taken 
and presented on {Һе oseasion of the adoption 
:on that day by Veeraraghava Aiyangar, That 
‹ів the last entry: іп the day. book aseount of 
. the several entries entered on that day. De- 
- fendant witness No. 3 Venkatarama Aiyar,who 
is the brother in-law of Vaithinatha Aiyar, 
-deposed that he used to frequent the shop 
and work there, for whish he has been 
- maintained by hisson Nerayanasamy Aiyar, 
. and that the assount book was regularly kept 
. jn the eourse of business and that the entries 
“were written by one or other of the 
' Kariyasthans employed there, Не sould not 
* pay in whose handwriting the entries marked 
as Exhibits B and E nre. His evidence 
. shows that he ia now. interested in the 
. appellant and his nephew ів inimieally dispos- 
: ed to the minor on aseount of the muit 
< brought by the Jatter against him for assounts 
è 
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of partnership trade and for reóovety ofa large 
amount of motey. There was anattashment 
ofa sasuarina tope in exesution of the desree 
obtained by the appellant against the partner- 
ship and а elaim wae preferred by the minor 
for a share in the tope: In that elaim the 
other partner sided with the appellant, who is 
the desree-holder in that ease, and disputed 
the sontention of the minor. The elair was 
eventually allowed in favour of the minor. 
Defendant witness No. 3 ie, therefore, olearly 
prejudised in favour of the appellant, and 
his evidenee that no adoption took plase on 
the morning of the 7th eannot be relied 
upof. Even he admitted that on the previous 
evening (6th November) Narayanasami 
Aiyar was invited for the adoption whieh was 
to take plase on the following morning 
and that, immediately, Narayanasamy Aiyar 
took Ks. 15 from the shop for presentation at 
the time of adoption. The witness stated that, 
on the next morning, Narayanasamy Aiyar 
sent a person to Veeraraghava · Aiyangar’s 
house for making the presentation of Rs, 15 
and that the money was returned at 8a. x, 
to Narayanasami Aiyar by that person, who 
said that no adoption took place. If that 
were so, the entry on page 44 could not have 
been made аё it appears. The witness 
wanted to éxplain that the money was 
subsequently retained by Narayanasami 
Aiyar for private use. But the partisulara 
contained inthe entry give the lie direst to the 
witness. The other entry appearing at 
page 49 whioh represents payment of a eertain 
amount after the death of Veeraraghava 
Aiyangar for eloths purohased for being used 
on the oosaaion of adoption. From these two 
‘entries, I have no reason to doubt that 
adoption took place during the lifetime of 
\Veeraraghava Aiyangar on 7th November 


' 1914. 


8. The appellant’s Vakil -eontended that 
the writer of the entries in the aseount-book 
has not been examined in the oase. The 
evidence of the writer might or might not 
help us; for, it is probable that he wrote 
the entries to somebody's distation, Any- 
how, there is no reason to make false 
recitals or false entries in the ascount- book 
kept in the partnership. 

9. Exhibits D series are filed for showing 
that the minor was reeognizsd as the legal 
representative of Vseraraghava Aiyangar in 
the Court prossedings, Exhibit О, evhieh ig 
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а reseipt for payment. of ineome tax, shows 
that it was assessed in the name of Seshi 
Ammal, guardian to the minor Narasimha 
Aiyangar. Exhibit F is sopy of judgment in 
Original Suit No. 29 of 1917 brought by the 
plaintiff against the partnership, in whish the 
minor and his adoptive mother were parties 
with the other partner. In paragraph 9 
of the judgment it is stated that the minor 
was adopted by the deseised Veeraraghava 
Aiyangar. This is relied upon by the re. 
spondent to sorroborate his sase. 

10. The above-mentioned Veeraraghava 
Aiyangar had exesnted a Will on 4th 
November 1914, and вору of it is marked as 
Exhibit I. It gave authority to his widow 
to adopt and it resites that, if the natural 
father of the minof Narasimha Aiyangar 
agreed, that boy might be taken in adop: 
tion and if nof, any other boy whom the 
widow would ahoose, The witnesses on behalf 
of the respondent pleaded ignoranes of the 
existenee of the said Will, The appellant's 
Vakil argued that it was highly improbable 
that the Will was not known or made known 
to the respondent's witnesses. It is also вор: 
tended on bahalf of the appellant that there 
was no nesesSity for Veeraraghava Aiyangar 
to doubt the sonsent of Р, W, No. 1 for giving 
his boy in adoption as aosording to his 
evidenee, he had given his eonsent even 
previously; but, it ia seen that, aesording to 
the Will, the widow would take the adop- 
tion and not Veeraraghava Aiyangar. So, 
naturally, he might have felt some doubt 
about the eonsent by the natural father 
to give his boy if adoption had to'be made 
by the widow. It is not possible to say 
whether the witnesses had spoken the trath 
with respeat to the knowledge of the Will; 
but it is quite elear that the man was very 
ill on the 4th November and not improving 
but gradually ‘declining on the subsequent 
days. Perhaps a Will was thought neces. 
sary to meet the sontingenoy of the man 
dying without being able to take the adop- 
tion, A wire was sent to Р, W., No. 1 and 
he turned up from Madras with his wife and 
the adoption date was fixed, and it tookplace 
on the 7th, the ceremonies being performed 
by Veeraraghava Aiyangar’s elder brother 
ав proxy, Veeraraghava Aiyangar himself 
leaning on a oot, The boy was actually 
veaeived in adoption by Veeraraghava Aiyan- 
gar whéh he was given by the natural father. 
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The sworn testimony of the witnesses on 
behalf of the respondent satisfactorily estab- 
lishes these fasts; and it is also deposed that 
as soon ав Veeraraghaya Aiyangar died, his 
funerals were performed on behalf of the 
adopted boy by his elder brother Krishna 
Aiyangar, P. W. No, 5, after taking grass. 
Tis is not shallenged on the other side, I, 
therefore, hold on the firat question for find- 
ing that the adopted hoy Narasimha Aiyan- 
gar was taken in adoption during the lifetime 
of Veeraraghava Aiyanghr by him on the. 
7th morning in November 1914. 

11, Second question,—- There із a elear 
resital in the Will that Veeraraghava Aiyan- 
gar had no ansestral property and that all hia 
properties were his self-aequisition. We hava 
only the vague evidense of P. W, No. 5, 
Krishna Aiyangar, the elder brother, wha 
stated that all the aneestral properties had 
basn sold away by his father 15 years pre» 
vious to his death and that some sash was 
handed over to Veeraraghava  Aiyangar. 
His evidenss is not definite, and I am not 
inolined to plass any relianes upon it, The 
existenos of ansestral nusleus is not proved 
and, admittedly, Veeraraghava Aiyangar went 
to Negapatam and did business and earned 
money. I, therefore, find on the sesond ques. 
tion that: the suit promissory note] was nof 
the family property of Veeraraghava Aiyan- 
gar but was his self-aequisition, 





This second appeal eame on for final hearing 
on the 3ist January 1921, after the return of 
the findings of the lower Appellate Court 
on the issues referred by this Court for trial. 

Mr. B. Sitaram Rao, (with him Ме, A. У, 
Viswanatha Sastri), for the  Appellant.— 
In Nana Tawker v. Rama Ohandra Tawker 
(1) the question was whether an undivided 
son should be preferred to -a divided son, and 
it was held that union was a ground of pres 
ference. It simplyefollowed Fakirappa vw. 
Yellappa (2). Gestion 4 of the Sussession 
Oertifisate Aet is very elear whieh enaeta 
that in the oase of melf-aequired property, 
the son muat get а suesession sortifieate, 
In Balwant Singh v. Rant Kishori (3) their . 
Lordships of the Privy Oouneil decided tha 


(1) 2 Ind. Cas, 519; 32 M1877; 6 M, L. T. 67, 

(2) 22 В. 101; 11 Ind, Deo, (м. в.) 649. 

(3) 20 A. 267; 2 О. W. N. 878; 251, A. 54; 7 Sax, 
P. C, J. 279; 9 Ind, Deo, (х, 8.)1638 (P. 0,), 
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fhe restriction on the powers of alienation 
of thé father over his self aequired property 
is only a moral injunation,’ and that’ the 
father eould dispose of the property in any 
way be liked. Further in this Court in 
Venkataramanna v. Venkayya (4) it is held 
that succession eertiieate is neeessary if the 
property is not joint family property. "The 
same view was adopted in Vatdyanatha Ayya? 
у; Ohsinnasam? Naik (5). Perayya v. Ahmad 
Abdul Rahiman Sait (6) is a oase of an 
‘adopted-son. In Ё2јаћ of Kalahasté v. Achi- 
gadu (7) it was held that in the ease of 
‘impartible estate, the heir із bound to pro- 
'duce- the suseession certificate, In Muddun 
Gopal y.-Ram Buksh (8).it is pointed out 
‘that the son aequires no legal right over 
‘the self-acquisitions of his father. That view 
‘was adopted in Sital v. Madho (9), Jugmohan. 
‘das Mangaldas v, Sir Mangaldas Nathubhoy 
(10) has -held that the son's right over 
‘his father’s self acquisitions is only an imper- 
‘feot right. 

' [Ошткьр, J.—How do you explain Faki- 
rappa v. Yellappa (2)? j 


-« Мт. B. Stiarama Rao.—At page 108 this is 
' what they say (and that portion was read). 


In Ramappa‘Naicken v. Sithammal (:1) the 


^eompetition was between the widow апд: а 


divided’ son, and it was held that the son 
takes the property. ~- 


. -Sartaj Kuari v. Deoraj Kuari (12), Raja 
‘Oheltkant Venhayamma v, Raia Ohelikant 
` Venhardiamanayyamma (13), Bishun Prakash 
‘Narayan Singh v. Maharani Janki Koer (14), 


e 9 
Ф 
e 


(4) 14 M. 877; 5 Ind. Deo, (x, s.) 264. 
‹ (5). 17 М. 108; 6 Ind: Deo. (N. s.) 74, 
.. (6) 25 Ind, Cas. 206; 1.0, W. 612; 27 M, L. J. 
286; (1914) М, W. №. 671, ° мех 
(7780 M. 464; 17 М.р, J 367. | 

(8)-6 W. R. 71, 

‹ (9, 1A, 894; 1 Ind, Dec. (х, 8) 270, 
_, (10) 10 B. 528 at p. 578; 5 Ind, Пес, ём. в.) 742. 

. QÍ) 2 M. 182 (Е. B.) 8 Ind, Jur. 456; 1 Ind, Dec, 
(x. в.) 898. І . 
+ (12) 10 A272; 16 É A; 61; 5-Sar. Р, О. J, 139; 1 
Ind. Jur. 218; 6 Ind. Dec. (м. s.) 182. 

(08) 32M, L, J. 299; 7 C. W. N, 1; 4 Bom. L, В, 
ee 25'M. 618; 29 L A. '166; 8 Sar. P. 0. J. 
86. - EON ШЕ E 
c (14):02 Ind. Oas: 288; 24 О, W, М, 857; 28 M. L, 
Т, 105; 12 L. W, 849 (P; 0.). 
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Gangadhara Rama Rao v. Rajah of Piliapur 
(15) were all eases where it was held that 
no во parsenary exists in an impartible 
Zemindary. К , " 

So my submission on the authorities is 
that а succession eertifionte is neaessary во 
far as self acquisitions are soncerned, 

Mr, К, 8, Sankara Iyer for Mr. T. В, 
Venkotarama Sastry, for the Respondent.— We 
have to look to the sharaster of inheritanoe 
taken by the son. The Mitakshara, whieh 
is the leading authority on this subject, deals 
with only two kinds of inheritanee, apratt- 
bandha and sapratibandha, i. 6., unobstrueted 
and obstruoeted inheritance. 

The self-acqnisitions of the futher descend 
by unobstrusted inheritanse on the son and 
if the suosession oertifieate is unneasssary in 
the case of such inberitanae, it is unnecessary 
in this ease also.. See Mitakshara, Chapter І, 
sestion 197, Though the father has got absolute 
powers of disposition over his  self-asqui- 
sitions, yet there ів в oo-parsenary between 
the father and sons so far as sush - property 
is aonserned, The son takes the property by 
survivorship and not by inberitanoe, See 
Ramappa Naicken v, Stthammal (11). Y also 
rely on Faktrappa v. Yelleppa (2) and Nana 
Tawksr v, Ramechandra Tawker (1). 

Mr. B, S'tarama Rao, in reply.— The oases 
quoted by the other side do not bear ont the 
contention; In Nana Towker y, Ramachandra 


"Tawher (1) it is only an obiler and ig of 


very doubtfnl authority. 


FULL BENOH JUDGMENT. 
Oxupribip, J.—In this reference, Second 
Appeal No. 932 of 1919 and all questions of 
law arising- in it are before us, The finding 


‘we have obtained in favour of the adoption 


of Narasimha Aiyangar by Veeraraghava 
Aiyangar, nof by his widow, leaves only two 
auch questions for desision, Plaintiff is 
suing as assignee from the guardian of Nara- 


-simha Aiyangar of a promissory note in 


favour of Veeraraghava  Aiyangar, whieh 
represented. at the date of its execution the 
latter’s self acquisition. Veeraraghayva and 
Narasimba Aiyangar died undivided. The 
questions for deeisionare whether plaintiff is 


(15) 47 Ind, Cas.-364, 41 M. 778; 85 М, L. J. 892; 
24 M. L. T. #76; 116 Ar І. J. 88% 28 C. L, J. 428; 5 


Р, І, W. 467; 20 Bom. L. R. 10358; 28 О. W. N. 178; 
- (1918) М, W. М. 922; 451. А. 148 (P. O.), 4 
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exempt from the obligation to produsa auo. 
session eortiBante either because he sues as 
an assignee from Narasimha Aiyangar, the 
person entitled to the debt, or besnuse Nara- 
simha Aiyangar should be regarded as 
having besome entitled {о the debt by sur. 
vivorship, 

The first question ean be-answered shortly, 
The Aat is, as its preamble, states, intended 
to “afford protestion to parties paying debts 
to the reprasentatives of deeeased persone." 
The reference in section 4 is generally to 
persons ‘claiming to be entitled to the effects 
of the deseased personor any part thereof; 
and under gestion 6 (1) the applisant for a 
sertifieate must specify in his applisation the 
debts, in respest of whjoh he applies. All this 
indieates that the suosession sertifisate prose- 
dure is obligatory on any personelaiming debts 
or debt, the property of the deeeased, not 
only by suesession, but under any title what- 
soever. If the oases of assignment from the 
deaeased legal representatives were exeluded, 


evasion of the Ast would be easy and: the . 


protestion afforded to the debtor would be 
illusory. This question must be answered in 
the negative. 


It is then eonseded that the plaintiff must 
obtain a eertifsate to entitle him ёо. sue, 
unless Narasimha Aiyangar, from whose 
guardian he obtained his assignment, besame 
owner of the debt by survivorship, not in- 
herit&ause, The authorities regarding the 
menner, in whish an undivided son besomes 
entitled to the self asquisition of his deseased 
father, are set out in the judgment of Kumara. 
swami Sastri, J., whieh I have had the ad. 
vantage of reeding. Their result is that, when 
the issue was raised direetly, as it was in the 
line of oases beginning with Venkáiara- 
manna v, Venkayya (4), the auesession of the 
undivided son by inheritance was regarded 
as beyond doubt. And the other desisions 
relied on by plaintiff do not affeat this. 
For neither those whieh, like Raja Oheltkant 
Ventayamma у. Raja Ohelikent Venkata- 
ramanayyamma (18), indisate as joint 
aneestral, the nature of the estate, to whieh 
а воп or sons s&ueseed, mor those whieb, 
like Fakirappa v. Yollappa (2), Ramappa 
Naicken v. Sithammal (11) and Nana Tawker 
v. Ramachandra .Tawker (1), are direstly son; 
gerned goly with the order of suecessian 
ag between sons, undiyiddd and divided, 
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are in point, when, аз here, the question 

is of the manner, survivorship or inherit- 

anog, by which sueh sueeession takes plase.. 
The rule regarding the order of ‘sueeession 

that undivided are preferred to divided sons, 

whatever itsexaet basis and the possibility 

of weeonsiling it with obher parts of the. 
Mitukshara system, must be regarded as 

establishad sinee the désision of a Fall 

Boneh of thia Oonrt in the seaond of the 

oases last mentioned, * Bat adherenee to it 

peed not involye any inferenee that the 

suacession of the undivided sons is of one, 
kind rather than the other. For the estate | 
they take may be joint, in whichever way 

they aquire it. 16 is true that in Nana 

Tawhker v, Ramachandra Tawker (1) although | 
only tha order, of sussession was in dispute, it 

was said that "the susaession to the undivided 

property of the father would, where there | 
was an undivided sov, be by survivorship 

rather than iuheritanse;" bat this díotum 
was unnesessary to the eonelusion and should 

nof, in my opinion, be followed, For the 

fast that property is taken by undivided 

sons as joint tenants is no reason for 

assuming а prior joint tenaney in respest 

of it between them and their father, with 

which its sharaster as self-aequisition would 
have been insonsistent until his death; and - 
unless sush an assumption ean be made, the 
argument for survivorship must fail, Follow» 
ing Venkataramanna у. Venkayya (4), I would: 
answer the sesond question also in the 
negative My opinion ia that plaintiff eannot 
suseoed without producing a sertifisate and 

that the sesond appeal should, therefore, ba 

allowed. А 

КомлказтАМІ Sastar, J.—The finding is 
that the note sued upon was the self-aaquired 
property of the deseased Narasimha Aiyangar 
who died leaving a minor adopted вор, 
and the question is whether а sussession 
certificate із necessary before a deoree ean 
be passed on the note, 

Sestion 4 of the Suesession Certifiaste 
Aat provides that no Court shall pass a 
desree against the debtor of a dessased 
person for payment of his debt to a person 
elaiming to be entitled to the effeats of the 
deseased person or any part thereof, except 
on production by the person so elaiming 
of a sertifiaate granted under the Susses. 


.sion Certifisate Асі and having the debt 


speeified therein or Probate or Letters of.. 
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Administration or any of the sertifieates 
вревібей in the seetion. 

бо far as self-acquired property 
is eonaerned, the father or other oo-parsener 
has absolute powers of disposition over 
thesame. In Balwant Singh v. Rani Kishort 
(3) their Lordshipg of the Privy Counsil 
held that a father, being a member ofan 
undivided family subject to the Mitaksbara; 
has full power of disposition at his own 
disoretion over his self acquisition. The 
debt in sueh oases * would, therefore, ‘be a 
debt in whioh no other person had an 
interest during the oreditor’s lifetime, and 
it is diffsult to see how the provisions of 
seetion 4 of the Suseession Certifisate Ast 
are inapplicable. The eurrent of authority 
is in favour of the view that succession 
vortifieste is necessary. 

In Venkataramanna v.sVenkayya (4) it was 
held that a sussersion eertifisate was neces. 
sary when the suit is on в bond exeeuted 
in favour of в deseased person, unless it 
appeared on the fase of the bond that the 
debt was due tothe joint family consisting 
of the desensed and the person suing. 
Muthuswami Aiyar and Handley, JJ.,observed: 

"A gon is grima facie. taken to susceed to 
a debt due to his father by right of in- 
heritanee unless his suecession by survivor- 
ship: i» indieated оп the fase of the bond 
creating the debt.” In Vatdyanatha Ayyar v 
Ohinnasami Naik (5) it was held that susces- 
Bion sertifieate was néoeseary where a anib 
‘was filed on & promissory note. exesuted in 
‘favour of two Hindus sarrying on business 
in partnership, by the surviving partner 
ard tke heirs of the deceased partner. In the 
Rejah cf Kalahostt v. Achigadu (7) it was held 
that a воввеёвісо certifisate was neaeceary 
when the svacessor to an impartible estate 
sued on а Lond exeouted in favcur of the 
deoeazed Zemindar , as he derived his title 
to suoh debt only on* the death of his 
predecessor as part of his effeots. It ie, 
however, now settled that it ів not neacs- 
кагу that the fact that the debt was à debt 
due tothe joint family should appear on the 

. fase of the bond but sould be proved aliunde, 
Subramanian Cheity у. Вакка fered (16), 
Ramanathan Chetiy v. Subramaniam Ohetty 


5 (16) 20 М, 282; 7 М, L. J. 100; 7 Ind. Deo. (м. в.) . 228. 
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(17) and Jagmahandas Каћа v, Allu Мата 
(18), In Raghavendra Madhav v. Bhima (19) it 
was held that a sueeession sertifisate was 
nesesBary if а deoree,obtained by one of two 
undivided brothers was the separate property 
of the deseased desree-holder, as the surviving 
brother вап only exesute as his heir. It 
is elear from the. authorities that the fast 
that the plaintiffowas a member of a joint 
and undivided family with  deseased and 
owned joint properties whioh passed to 
him by eurvivorship, would not prevent the 
neeessity for the production of a sussession 
eertifieate in regard to the separate property 
of the deseased, inasmuch as the debt would 
still be the effeats of the deeeased person, 

The main eontentiog of the respondent 
is that even though the deseased father 
may have had absolute powers of disposal 
over the debt dua to him, there is yet a 
«o.parsenary between himself and his un- 
divided sons whieh operates to al'er the 
sharacter of the properties into s0- parcenary 
properties as soon as he dies and that in 
such eases а son gets it by right of 
survivorship. It is contended that under the 
Mitakshara, so far as а person and his 
undivided sons and grandsons are soncerned, 
the heritage is unobstrusted and that what- 
ever may be the nature of the property, 
whether it is ansestral or self-acquired, in 
the hands of the deceased it must always be 
taken by survivorship. Relianes bas been 
plaeed on the passages in the Mitakshara and 
on Nana Tawker v. Ramachandra Tawker (1), 
whieh follows Fakirappa v. Yellappa (2). 

So far as the text of the Mitakshara dealing 
with the rights of the sons in their father’s 
self-aequisitions it has been desided by their 
Lordships of the Privy Counail in Balwant 
Singh v. Rani Kishori (3) that the text, “though 
immovables or bipeds have .been sequired 
by a man himself, a gift or sale of them 
should not be made without sonvening all 
the sons, They who are born and they 
who are yet unbegotten and they who are 
still in the womb, require the means of 


(17) 28 Ind. Cas, 638; 28 М, L. J. 372; 17 M, b. T, 
6. 

(18) 19 В. 838 at p. 889; 10 Ind, Deo. (ы. a) 
(19) 16 В, 347; 8 Ind, Deo. (х. в) 710, 
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support. No gift or sale should, therefore, 
be made,” is only a moral” presept and 
not а rule of law eapable of being enforeed, 
As pointed out in Muddun Gopal v. Ram 
Buksh (8) and Jugmohandas Mangaldas v. Sir 
Mangaldas Nathubhoy '(10); the som asquires 
no legal rightsover his father’s self-aequisi- 
tiona by reason of the text of the Mitak. 


shara (Chapter I, seotion 127) but that hia : 


right is an imperfeot one ibeapable of being 
enforced at law. — 

It is diffisult to see how there san be 
any so:pareenary between the father and 
the sons ач regards melf-aequired property 
over whieh the sons have по · legal claim 
or onforeeable rights. Oo. pareenary and 
survivorship imply the existence of оо. 
ownership and of riglfta of partition enforse- 
abla at law, and a mere moral injunstion 
вап hardly be the foundation of a legal 
right. As observed by the Privy Counsil 
in Sartoy Kuari v, Deora) Kuari (12), the 
property in the paternal or ancestral estate 
acquired by birth under the Mitakshara 
Law ia so connested with а right to partition 
that it does not exist where there is no 
right to it. А  sontention was raised 
during the course of the argument before 
the Privy Couneil in Raja  Ohelikant 
Venkayamma v, Raja Oheltkant Venkatarama- 
nayyamma (13) that songs acquire & 
right by birth in the father’s self-aequired 
property. Lord Maenaghten observed that 
he did not quite understand what that 
right was and observed: “He is his father's 
son, and i£ his father does not dispose of it, 
it will соте to him; but is it anything more 
than a spes?” So far as а father's self. 
sequisitions are вопоегпей, the воп, though 
undivided, has only spss successtonis and he 
stands in relation to that property in the 
same position as heir under Hindu Law. 
The very essense of the distinetion between 
Apratibandha and sepratibandha Daya is the 
existence of an interest in the won in respect 
of properties got by his father. As observed 
by West and Buhler ina passage (Book 2, 
Introduction, page 19) whieh was approved in 
Baboo Nund Ooomar Lall v. Moulvie Rustoodeen 
Hossein (20), a&naestral property may be said 
io be oo-extensive with the objeats of 
Apraizbandha Daya or unobstructed inherit- 
aneo, 


(20) 40 B. 1, R. 188; 18 W., В, 477. 
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Nana Tawker у. Ramachandra Tawker (1) 
desided that under the Law of Mitsksharh 
the self-aequired property of a father is 
taken by his undivided sons to the exelusion 
of a divided son, Тһе imperfeot right of 
sons in self-aequisitions of their father, whieh 
is ineapable of being enforeed in law during 
thé father's lifetime, Was thought to be 
suffisient on hia death to ezeate a во pareenary 
so as to attrast the rule of survivorship, 
With all гөзрэвь it seems to me that the 
observation that “the впеъезвіоп to the self- 
asquired property of the father would, where 
there was an undivided son, ba by survivor- 
ship rather than by inheritanae” requires re- 
consideration. А 

Assuming that the imporfeot right of the 
son in his father’s self asquisition may have 
suffisient effiaasy to entitle him to suasesd to 
it to the exelusion of a divided son, it does 
not follow that the self acqnired property 
does not form part of his father'a “‘effests”’ 
within the meaning of sestion 4 of the 
Sussession Certificate Act, 

I am of opinion that property over whieh 
a person has absolute powers of disposal 
and over whish his so-pareeners have no 
power of eontrol forms part of hia “effests” 
so 88 to attrast the provisions of section 4 of 
the Suesession Certifieate Aat. 

The sesond appeal must be allowed. 

Watus, C. J.—L agree. The seeond 
appeal is allowed with  eosts throughout 
and the suit is remanded to the Distriet 
Muusif for disposal aesording to law, with a 
direstion that the respondent be at liberty 
to produse a sussession sertifisate, within 
two months from thia date or sueh further 
time as the Distries Munsif may allow, and 
that in default the suit do stand dismissed. 
Oourt-fea on appeal memo, will be returned 
td appellant, 

M, б, P, 
k Appeal allowed; 

Qase remanded, 
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RATANSEY RAGHAVJI— ` : 
Orrordtrs Party. 

Civil ‘Procedure Code! (Act V of 1908), s. 115— 
Révision-—New point of law, if can be ‘raised before 
High Oourt—Lower Ойт} not considering point of 
law not raised before it, if acts illegally. 


It is not the function of a High Court in revision 
to entertain а point ‘of law which has not been 
taken in the Court below. 

І а party does not ‘choose to “take a point of law 
in. the Oourt below, then it cannot be said that the 
lower Court has acted illegally or with materia) 


irregularity in deciding the case without taking - 


into consideration’. a -point of law that was never 
raised before ib. 


Civil ‘extraordinary applieation from a 
desisjon of the Bombay Court of Small 
Causes, in Suit No. 2662 of 1921, 

Mx. Ocgajee (with him Mr, G. N, Thakor), 
fór the Applieant.: 

JUDGMENT. 

* Mi otedn, O,J.—This is an. applieation 
by the defendant in ejestment prossedings 
in the Small Causes Court No, 2667 of 192], 
asking ав to` interfere under our revisional 
jarisdistion. as defined by -sestion 115 of the 
Civil’ Prosedure Code, i 

"The plaintiffs sought to ejeet the defend. 
ant from a shop in the Mulji Jetha Oloth 
Market on the ground that after the fire 
last monsoon, defendant having been burnt 
out of his shop asked the plaintiffs to allow 
him to use а part of their shop to eontinue 
his:-basiness, The plaintiffs gave him permis- 
sion, thinking that the ' defendant's goods 
would be sold off in в short time. The 
plaintiffs having themselves been given notice 
wished: ‘to ‘get 'posses&iog from the defend. 
ant, The defenee raised fn the Court of 
Small Causes was that the defendant was 
a partner of the plaintiffs. It was suggested 
that the Small Causes Oourt had no jurisdie- 
tion to enter into that question, That must 
be a question material for the determination 
of the suit, whether the defendant was in 
the shop as a partner or only' by permission 
of the plaintiffs, The defendant: having 
raised that defenoe, there: was no reason 
whatever why the Smal] Oauges Gourt should 
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not have dealt with the question whether 
as a matter’ df faet there was a partner- 
ship, The defendant failed to prove that. 
he was a partner, and it had to be admitted. 
that there was ‘no partnership writing, nor 
was there: anything in ‘the aesount-books - 


to show that а partnership had been entered | ` 
| of fast, the büsinems.. 
. oarried on by the plaintiffs wae in English 


into. As a matter 


piese goods while the business earried on by . 


the defendant was in aountry piece goods.. - 


Even supposing, tbe plaintiffs, as воп: 


. sideration for allowing the defendant to use _ 
- their shop after the defendants shop had been.. 


burnt, arranged that they should be paid one ; 
and a half anna of the profits cf the defend. | 
ant's business, that would not sonstitute a. 
partnership between the two. There is no, 
reason, therefore, on а pure question of faat, 1 
for this Court to interfere, 

A new question has been raised before us. 
whether, when the plaintiffs gave notiee to. 
the defendant, the plaintiffs’ title had been. 
Tbe defendant relies on the 
Explanation to sestion 48 of the Presideney- 


. Small Cause Courts Ast, He never raised that < 


point in the Smali Oauses Court and never: 
attempted to prove that.plaintiffa’ title had. 
been determined prior to the date ofthe. 
applieation to the Small Causes Court for- 
possession, No doubt, it appears that the 
plaintiffs had  reseived notice from hia. 
landlord, but we are not aware of what nature. 
the notise was, and it is not the funetion of this: 
Court 
law whieh has not been taken іп the Court 
below. None of tbe provisions of seetion 115: 
of the Code of Oivil Prosedure apply to such a. 
ease, Ifa party does not ehoose to take a. 
point of law inthe Court below, then it eannot. 
be said that the lower Court has acted illegally, 
or with material irregularity in desiding 


in revision фо entertain a point of, ` 


the sare without taking into» eonsideration. , 


a point of law that was never raised before 
it. If we entertain this applieation on that 
ground, we should be exseeding the powers 
that are granted to the High Oonrt to. 
exercise. revisional jurisdiation over the 
desisions of the lower Courts, The applisa- 
tion must be refused, 


Application rejected. 
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LAHORE- HIGH COURT. 
Ssoonp Civit, Аррка No. 336 or 1991. 
. May 16,1921, 
Present: — Мі, Justiee Martineau. 
TAPASL MAL —Derguoant—Appaiiant 
wersus . 
JHANDOO AND oruERs—~PLAINTLERS 


— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. 1, Arts, 62, 97, 
118—Sale—Indemnity clause—Suit to enforce indem» 
nity clause ~ Limitation applicable,” 


Defendant sold, certain land, including land 
which belonged to his minor nephew, to plaintiff 
in 1907. The sale-deed contained a clause that if 
the minor on attaining majority raised any objec. 
tion to the sale of his share, the vendor теша 
make over to the vendee an equal area out of his 
own land. Mutation of the minor’s share of the 
land was refused in 1907 on objection being taken 
by the minor’s mother, If 1910 plaintiff sued for 
a declaration that he wasowner of the whole land 
purchased by him. His suit was dismissed, so far as the 
minor’s share was concerned, in 1911. In 1917 the minor, 
having attained majority, mortgaged his share to 
опе G., who dispossessed the plaintiff from the land 
in 1919. Plaintiff thereupon brought the present 
suit to enforce the indemnity clause contained in 
his deed of sale and in the alternative for Ra. 1,000, 
being the value of the minor's share: 


Held, (1) that ав regards the claim for thé 
recovery of.an equal area of: land from the defend. 
ant, the suit was one for specific performance. of. 
the covenant contained in the sale-deed and was 
governed by Article 113 f Schedule I to the 
Limitation Aot, ‘and that limitation having begun 
to run either in 1967, when mutation of the minor’s 
share was refused on objection being taken by his 
mother, or in 1911, when the plaintiff's suit for 
declaration was dismissed, that part of the suit was 
barred hy time ; Гр. 953, col. 2; p. 954, col. 1.1 

(3) that as regards the claim for recovery of the 
purchase money, ib was governed. either by Article 
62 or by Article 97 of Schedule I .to.the Limitation 
Aot, [p. 964, col. 1.] 

(8) that ifthe claim was governed by Article 62, 
it was barred by time inasmuch as limitation began 
to run fromthe date of the sale ; [p. 954, col. 1.] 


(4) that if ‘the claim was. governed by Article 97, 
it was equally barred by time, inasmuch as limitation 
began to run.when the plaintiff's title was first denied 
in 1907 or-at the latest when it was declared ‘п 1911 
that he had no title [p.954, cols. 1 and 2.] 


* Seeond+ appeal’ from“ an: order. of the- 
Diatrist Judge, Jullüodur, dated the 19th* 
November 1920, reversing that of the Junior 
Subordinate Jadge, Firat Olass, Jullundur, 
dated the let Mareh 1920. 


Lala Mehr Ohand ' Mahan, for Lala Fakir 
Ohand, for the Appellant, 
“Saeth Niaz AU, for the Reypondenta. 
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JUDGMENT,—In 1907 the defendant 
Tapasi Mal sold 33 kanals 9 marlas of land, 
ineluding 23 kanals 11 marlas whieh was the, 
share of his minor nephew, Amar Nath, to 
the plaintiffs, Inthe same year the latter: 
applied for mutation, but it! was refused: by: 
the Revenue Authorities on objestion being 
taken by Amar Nath’s mother. 

If, 1910 the plaintiffs sued fora deslaration 
thet they were owners of the whole of the 
land sold to them, but the Subordinate Judge, 
Lala Rangi Па), on the 24th July 1911 
decid d against them, 'holging that the sale 
of A uar Nath's share was void and that the 
рі іои в were entitled only to Tapas! Mal's 
share, 

1n 1917 Amar Natb, having attained majo- 
rity, mortgaged his Share of tbe land, namely, ` 
УЗ kancls ll marlas, to Ganda Mal. The 
latter sued for possession of the land, implead- - 
ing also the present plaintiffs, and got а: 
desres on the 15th Afri] 1919. 

The plaintiffs then, on the 15th Jaly 1919, 
brought the present suit against Tapasi Mal. 
for 28 kanals 11 marias out of his land, on` 
the strength of a elause in the deed of 1907 
whieh recited that-if Amar Nath on attaining 
majority raised any objection to the sale of 
his share; the yendor would make over to the 
plaintiffs an equal area out of his own laud. 
The plaintiffs also asked in the alternative 
for a dearee for Rs. 1,000 on aseount of the’ 
prise of Amar Nath’s share in the land that 
was sold. 

The firat: Court dismissed the suit as barred 
by limitatiov, holding that time would run 
either from the date of the refusal of the 
Revenue Authorities to sanetion mutation in. 
1907 or from the date of the dismiseal of the 
plaintiffe!' previous suit, œ 

in appeal the Distrist Judge has held that 
as the plaintiffs remained in possession of the 
land until Gavda Mal obtained his deores 
against them in April 1919, the period of 
limitation is to be computed from the date of 
that desree, and that the snit is within time, 
He has aesordingly remanded the ease for 
the disposal of the remaining issues. Тһе. 
defendant has appealed to this Court from 
the order of remand, and the only question to 


. be determined is that of limitation, 


So far as the elaim for possession of land 
is eonserned, Artiele 113 of the First Sehodule 
tothe Limitation Aet applies to the ease. 
The parties had agreed that if Amar Neth. 
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objected to the sale of his share the defend- 
ant was to give the plaintiffs a like area 
{тош his own land, and the suit is for вревійв 
performanae of that sontrast. The period 
of limitation is to be reskoned from the 
date fixed for the ‘performanoe of 
the  eontraet, and this must be taken 
to be the date of the event on the 


ocetrrense of whigh the eontraot was to be, ` 
performed. The argument that the objeatiqn 1 


raised by Amar Nath’s mother, as his guard. 
ian, in the mutation proceedings in 1907, 
should be ignored, and: that time would not 
begin to ran until Amar, Nath himself 
objested to the sale after attaining majority 


is, in any opinion, untenable, The agreement 


made in the sale-deed must be construed in а 
reasonable way, and it is evident that the 
plaintiffs’ objest in seauring that agreement 
was to protest themselves in the event of the 
validity of the sale of Amar Nath’s share 
being shallenged.. Whether the sale was 
shallengad during Amar Nath’s minority by 
his guardian on hia behalf, or by Amar Nath 
himself -after ‘attaining majority made по 
differenee. I hold, therefore, that as regards 
the olaim for possession of the land the period 
of limitation is to be eomputed either from 
1907, when Amar Nath’s mother objeoted to 
mutation being effected in. fayour of the 
plaintiffs, or from 1911, when 16 was desided 
by the Court that the sale of Amar Nath's 
share was void. In either саве the suit is 
time-barred, 

The alternative slaim for a refund of 
Ra. 1,000 out of the prise раја for the land is 
governed either by Artisle 62 or by Artiele 
97. It is certainly time-barred if Article 62 
applies, as time would гоп from the date of 
the sale, The leagned Distrist Judge holds 
that Artiele 97 applies, that there was no 
failure of consideration till 1919, beeause the 
plaintiffs remained in possession of the land 
they had bought til that year, and that, 
therefore, the elaim is within time, 


. б 
T cannot, however, ‘agree that there was no 
failure of sonsideration until the plaintiffa 
were dispossessed of the land. The aqnsidera. 
tion for the prise whioh they paid in 1907 
was not merely the land, but the land with a 
title, and as soon as it was desided in 1911 


that they had по title the- sonsideration | 
failed, and from that time they were in. 


, possession merely on Amar Nath's 8ufferange, 


In this connestion Hukum Ohand Вой v. 
Pirthichand Lal Ohowdhury (1) and Gulab. 
chand Balaram Marwadt v, Narayan Rama (2), 
whish have baen sited om behalf of the ap- 
pellant, are in point. It,must be held, there- 
fore, that even if Artiole 97 applies the suit 
is barred by limitation, as time would run 
from the date of the dismissal of the plaint- 
їв’ former suit in 1911, ' Е 

The plaintiffs have only themselves to 
blame for this result, as they continued in 
wrongful possession of Amar Nath’s share 
even after it had bsen desided that they had 
no right to it, instead of surrendering the land 
at onee to Amar Nath and asking tha de. 
fendant to refund the money they had paid 
for it or to give them other land instead. I 
assept the appeal, set aside the order of the 
lower Oonrt, and reifora the desroe of the 
firat Oourt dismissing the suit. Тһе rea- 
pondents will pay the appellant’s sosta in thia 
Court and the lower Appellate Court. 


Appeal accepte {, 


(1) 50 Ind. Cas, 444; 46 О. 670 ab p.679; 17 A, 
L. J. 514; 86 M, L, J. 557; 23 О, W. N.721; 21 Bom, 
L. В. 632, (1919) M. W. М. 258; 30 O. L, J, 71; 26 
M. Т. T. 133; 10 L. W. 416; 46 L A. 52 (P. С.) 

(2) 89 Ind. Oas, 618; 41 B. 81; 18 Bom, 1, R. 


BOMBAY HIGH COURT. 
Firat-Oivit APPEAL No, 249 or 1718. 
April 4, 1921, 

Present :—Sir Norman Maelaod, Kr., 
Ohief Justise, and Mr. Juatiee Shah. 
KESHAV PANDURANG LOKHANDE 
—DEFENDANT— ÁPPRLLANT 


versus 
MARUTI KRISHNA SHINDE— 
PrLAINTIFF— RM8PONDEXT, 
Hindu Law —Widow—Husband’s estate, income from 
—Property purchased out of income—Accretion to 
ancestral property —Intention, 


Under Hindu Law a widow in possession of her 
husband's ancestral property has an absolute control 
over the income of the property and oan dispose of 
it as she pleases. If she invests it, then it would 
depend. upon the facts proved whether she hag 
shown an intention that the investment should be 
an accretion to the ancestral property or whether 
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* ghe can hold it in the same manner as the savings 
with which she has purchased it. That must be a 
question of fact in each case. The fact that the 
investment isin the widow's name cannot in itself 
ke a presumption that the investment is intended to 
be an accretion to the ancestral property, [p. 955, col. 


2.] 

leri Dutt Koer у. Hansbuiti Koerain, 10 O. 324; 10 
Y. А. 150; 18 C. L. R. 418; 7 Ind, Jur, 567; 4 Sar. Р, 
©, J. 459; 6 Ind. Dec. (м, в.) 217 (Р. O.), Saodamini 
Dasi v. Administrator-Generat оў Bengal, 20 С. 
488 at p. 442; 20 I. A. 12; 6 Sar, Р, O. J. 272; 17 
Ind. Jur, 228; 10 Ind, Dec. ín? s.) 298 (P, О», 
Akkanna v. Venkayya, 26 M. 351 at p. 359; 12 М, 
L, J. 5, referred to, 

If, out of her savings of the income of the 
ancestral property inthe hands of a Hindu widow, 
she purchases in her own name the property of 
her own brothers, which has been sold in exeeu- 
tion of в deoree against thom, and soon after 
conveys baok the property to them, itis beyond 
all doubt that there is no intention on the part 
of the widow that this j*operty should form an 
accretion to the ancestral property in her hands, [p. 
966, col. 2.] 

First appeal from а desision of the First 
Clase Subordinate Judge at Sholapur, in Suit 
No. 1105 of 1916, 

Mr, Ooyajes (with him Mr. N, V. Gokhale), 
for the Appellants. 

Mr. P. В, Shingne, 
Nos. 1 and 2, 


for Respondents 


JUDGMENT. 

Малсокор, C, J.—Plaintifis sued to reaover 
possession of the moveable and immoveable 
property deseribed in the plaint, 

One Satvaji died in 1864 leaving his 
widow, Sakhubai, Vithabai, the widow of his 
predeceased son, and a grandson, Govinda. 
After Satvaji’s death, his estate was managed 
his widow, Sakhubai, until her death in 
ovinda died a minor in the same 
Vithabai, sussesded as his 
randsons of 
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them {0 her brothers in 1884, Admittedly 
they were purehased out of her savinga of the 
insome of the aneestral property. The learned 
Judge has held that when Vithabai purahased 
the property in her own name, she purshased . 
it and made it an secretion to her husband's 
and son's estate, and that she eould not 
give it away to her brothers unless it was 
validly necessary to do sb. That deeision 
hes been impeached in appeal, and we think 
it is wrong. Admittedly, t e widow had an 
absolute sontrol over the invome of the pro- 
party and sould dispose of 4% ан she pleased, 
If she invested it, then it would depend проп 
the fasts proved whether she had shown an 
intention that the investment should be an 
asoretion to the  aneestral property ог 
whether she sould hold it in the same manner 
as the savings with whioh she had purehased 
it. That must be a question of fact in eash 
ease. ‘The fact that the investment waa in 
the widow's name ootld not in itself be a 
presumption that the investment was intend. 
ed to be an aseretion to the ancestral propaty. 
In Ie Dutt Keer v. Hansbuttt Koerain (1) the 
widows, shortly after the death of their 
husband in 1857, bought ont of the savings 


. of the income certain shares of land in whieh 


their husband had been a shareholder to a 
large extent, They made no attempt to 
alienate what they had purehased until in 
1873. They sold without making a distine- 
tion between the original estate and the 
property purohased afterwards. It was held 
that the objeot of the alienation waa not the 
need or the personal benefit of the „widows, 
buta desire to shange the sussession, and 
to give the inheritanoe to the heirs of one of 
themselvesin preferense to their husband's 
heir. Itoan be said thatein that asse the 
evidense showed that the widows had the 
intention in the first instanae that the after. 
yarehases should be aesretions to their huna. 

d's estate and having kept them 
т sixteen years and then alienated the 
without making any distinatiom 
original estate and the after. 
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-In. Saodamini. Dasi v, Administrator- 
General of. Bengal (2) the exesutór of the Will 
pfa Hindu testator made over to the widow 
of the latter an aggregate sum sonsisting of 
aeoumulations of ineome assrued during’ 
eight years. from her husband’s death, 
undisposed of by his Will; The money was 
not reseived:by her.as а eapitalized part of 
the inheritance, bub as inaome that had bgen 
sosumulated during . her tenure of her 
widow's estate. The widow didnot aet as 
showing вп intention on her part to maka 
this.sum of money, the greater partof whish 
she invested in Government sesacitier, part 
of the family inheritance for the benefit of the 
heirs. After the lapse of -about twenty years 
she disposed of it as her own, It was held that 
the money зо invested by the widow belonged 
. to her asinsome derived from her widow's 
estate, and was subjeat to her- disposition, 
It was pointed ont in the judgment ag 
follows: "There was fio estate of her 
husband's in her bands for ber to augment.’ 
She did nothing to indisate an intention to 
make the fund reseived, or the interest on it, 
part of her husband’s estate whish was in 
other hands, or.to justify the inferenes that 
she wished it to revert to her husband's 
heirs. It was said she had placed itin 
investments. of a permanent nature. Had 
she done. so,it does not appear {о their 
Lordships that this siroumstanee alone would 


have added the fund to the estate devolving 


on her.husband's heirs": No doubt, where 
the.sorpus isnot i in the hands of the widow, 
it: would. require very much Stronger evi» 
denos to,show that the savings of the ineoma 
were intended, to be an aseretion to the 
eorpus than, when the eorpus itself is in the 
hands.of the. widow. 

In Akkanna,v..Venkayya (3) thess two eases 
were sited. A Hindu widow inherited eortain 


property from her husband and with the’ 


ineome thereof sequired land on-a usnfruetn, 
ary mortgage for fifty-two years. She assi 
the unexpired portion of ethe ter 
mortgage for sonsideration and E 


dig! Mh- ~~ 


widow had evar indisited doy iatention ‘to: н, 
make the praparty part of her. Бпзбъп1'в 
estate for the benefit of his heir. The laarned 
Judges said: ; 

“In the present «eas», аз already stated; 
there is no evidensa that Parvatauns ever 
indientad any intention to make the mortgage - 
ргорёгіу part of her husband's estate for 
the benefit of his heirs, The asquisition. 
made by her ont of the ineome of her 
husbaud's estate was not in the natare of 
an enlargment of that estate or of redeem. 
ing the same from an ineumbranee or 
eharge or in, the nature of au appurtenanse 
thergto ; it was simply an investment, on 
a-usufrustuary mortgage, of her small 
savings over whieh she had absolute power 
of disposal, and it is diffisult to see on what. | 
prinsiple it is to-bs presumed that she there-. 
by intended to part with her power of disposi; 
tion, for the benefit of her reversionary heina. 
The asquirer of property presumably intends 
to retain dominion „over it, and iu the sage . 
of a Hindu widow the presumption ig none- 
theless so when the fund with which the _ 
property is saequired is one whieh, though 
derived from her husband's property, waa at, 
her absolute disposal." 


|o 


On the fasts of this ease, the property 
whieh originally belonged to Vithabai’s 
brothers had been .sold in exesution of the 
deeree against them. Then we find that 
Vithabsi purehased that property from the 
austion purehaser and soon after sonveyed. it 
bask to her brothers. It seems to me, bayond 
all: doubt, that there never was any intention 
on the part- of Vithabai that this props 
should form an aesretion to the 
property in her ha 
that the 
was 
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‘yejesting the plaintiffs olaim as to the 
Bhogaon land, : 

The appeal must be allowed with regard 
“to the sesond set of properties and the mesne 
profits. thereof. 

The appellants will, be éntitled to eosts in 
‘proportion to their воввевв throughout. 
‘Cross-objestions are dismissed with sosts. 

Saag, J.—1 agree. 


Appeal’ partly allowed. 


- CALOUTTA HIGH COURT. 
"APPEAL FROM APPELLATE Droszg No. 1477 
or 1919. 

May 11, 1921. 
Present ; — Justieo Sir N. R. Ohatterjes, Kr, i 
. and Mr. Justise Panton. 
Srimait THAKAMANI DASI— 
PLifNTIFF— APPELLANT 
versus 
PITAMBAR BHUIY À anp OTBERE— 
Панаира ас eon eee 

Limitation Act (IX of 1908), ss. 5, 14— Period 
occupied in review proceedings, when canbe deducted 
in computing limitation for appeal—Discretion—Court 
_misdirecting itself ав to law applicable—Auperior Court, 
duty of, 


In computing the period of - limitation prescribed 
for an appeal, before. the appellant can claim the 
. period occupied in review proceedings to be 
deducted, it must be found that the proceedings in 
“the review were reasonably presented ‘and in good 
* faith [р 969, col, 1.] 
If & Judge who purports to exercise discretion 
does so under the view that there is no general 
; rule, when in fact there is one, or in other words, if 
‘he has misdirected himself as to the law to be 
applied to the, case, he cannot exercise a judicial 
disoretion and the superior Court must either remit 
the case or exercise the discretion itself, [p. 959, col. 


1. 
. Birj Indar Singh v. Kanshi Нат, 42 Ind. Cas. 48; 
e45 О. 94; 33 M. L. J. 486; 22 M; L. T, 862; 6 L. W, 
‚892: 126 P. W. R. 1917; 15 A.L J. 777; 19 Bom. L. 
CR.866; 8 P. L. №. 318; 26:0. L. J.5672 ^104 P. R. 
1917; (1917) M. W. N. 811; 22 C. W., N. 169; 127 
P. L. В, 1917; 441, A218 (Р, C.), followed. 
Appeal agaidst a desree of the Distriot 
Judge, 44. Pargannas, dated the 19th May 
‚1919, affirming tbat of the Subordinate 
Judge, Fourth Oourt of that йан, dated 
the @tth: “August: 1918, 
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Mr, На Lal Okukerbutiy, for the Appel: 
lant.—The plaintiff is the appellant. The 
fasts leading to this appeal shortly are these, 
I brought a suit for partition against the 
defendante, That suit was dismissed by the 
Subordivate Judge on 24th August 1915, 
Against that I applied for review on the 
ground of discovery of new evidenee on 3rd 
October 191t. The review matter was dis- 
poséd of on 17th February 1919, Not being 
воввеваЁо1 in the review metter, I preferred an 
sppealagsinst the original deoree dated 44th 
On 26th February. 1919 the 
learned Judge .disposed “of the appeal on 
tbe ground of limitation and held that 
the appeal is barred. His judgment is as 
follows ;— 

"This appeal is time. barred, unless the ap- 
pellant i is entitled to deduet the time during 
which an application for review was pending. 
The application was on the ground of the 


"discovery of new evidence, 


Under section 14, Limitation Act, time 
spent in proseeuting another proceeding in 


' only allowed when that proseeding has been 


owing to want of jurisdietion in the Court, 
in whioh it was taken, or to some auch sanse, 
It is not allowed when the proceeding has 
been in a Court which had jurisdiofion . tut 


‘which desided adversely on the merits. 


Seotion 14 is a apecial seation dealing ‘with 
the question of allowing deduetion of time on 
aesount of proceedings taken in Ocurt and 
when that rpeeial sestion exeludes certain 
proceedings and refuses to allow deduction of 
time on their aceount, 1 thinkthe Courts 
shculd be very caution about going toa general 
section, f.e., gestion 5, to justify &n allowanee 
of time on а ground whioh ‘is in reality a 
ground that the party has e8pent the time in 
procesuting bis sausa in. another Court, It 


` is clear that І am asked to do this, in this 


are, 


I.am arked to say that as the party 


жав proseeuting a review proceeding the 


party bad suffisiqnf sause, sestion 5 applying 


- or not applying. 


I think the party should be required to 
reeogniza that prosecution of the oanse іп a 


-Qourt will not give time, unless if somes with- 


in the spesial‘ provision of the law, section 


‘14 relating’ to the allowing of time on that 
;asdount. Н 


]f having regard to the decided eases. in 
whieh в eorflietof opinion is apparent, it bg 


~ 
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held that a party ‘may, іп exoeptional sireum: 

atanoes, get time on account of the proseaution 

, of his cause elsewhere, although he does not 
some within the spesial sestion (14), it should 
at least be held that it oan only be in exeep- 
tional eases. 

This appellant does not seem to have had 
any very strong sase, in the review matter, 
It was apparent that it might fail, She was 
raising in ita question that does not ‘arise 
in the appeal. She should have brought her 
appeal, во as to get зама: in ease sho failed 
in the review. 

It is not apparent i in whioh ease an appel- 
lant would be unable to deduct the time spent 
in a review proeeeding, if it is to be dedueted 
in this eame, Ifit is to be deduated in every 
ease then the special seotióp, seation 14, should 
be amended. 

This appeal is dismissed as time barred. 

Half costa to respondent,” 

My points are that im somputing the period 
of limitation, the learned Judge ought to 
have inoluded the period taken up by the 
proseedings for review, The learned Judge 

.has wrongly construed seetions 5 and 14 
of the Indian, Limitation Act. The latest 
Privy Council ruling in Brij Indar Singh v. 
Kanshi Ram (1) is olearly in my favour. I 
submit the learned Judge has  aelearly 
misdirested himself as to the question of 
law determining the ease. The application 
for review having been admitted, notice 
having been iasued on the other side and 
the proeeedings having been eondueted bona 
fide with due diligence the learned, Judge 
ought to have held that the appeal was 
not time-barred. ; 

Babu Monmohan Banerji, for the Re- 
spondents,—My rst point is that no sesond 
appeal lies, If the lower Appellate Court 

-refuses to admit the appeal, holding 
in the  exereise of its  disaretion that 
there was no suffisient cause for not pre- 
senting the appeal within time, there is 
no ground for seeond* gppeal. Refers to 
Parvati v. Ganpati (2), Tulsa Kunwar v, 


а) 42 Ind. Cas, 48; 45 О. 94; 88 М, І, J. 466; 
. T, 882; 6 L. W. 892; 126 Р, W. В. 1917, 16 

. 17%; 19 Bom. L. R. 568; 8 P. L. W, 813; 
.J 572; 104 P, R. 1917; (1917) M. W. М. 
О. W. М. 169; 127 Р, L. B. 1917; 44 I, А, 218 
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Gajray Singh (3), Hamid Ali v. Gayadin (4) , 
Bhimrao Ramrao Desai v. Ayyappa (5), Debi 


‘Oharan Dal v. Mehdi Hussain (6). 


As regards the Privy Conneil deaision 
in Brij Indar Singh v. Kgnehi Ram (1), I во. 
mit it does not ‘stand in my way. Then 
the question direotly raised was whether 
the time spent in gettinga judgment whish 
was afterwards desided to be wrong and 
in getting it set aside will be deduoted. 
Their Lordships interfered baoause, as they 
say, the Judge saunot exersisa a judicial 
dissretion who has misdirested himself as 
to the law to be applied to the sase and 
on the prinsiple laid down in Sharpe v. 
Wakefield (7) the Judieial Committee, in- 
stead of remitting the ease, exersised judieial 
diseretion themselves. Therefore, the ratio 
decidendi of their Lordships’ desision amounts 
to this, that the superior Court will not 
interfere when there has been an exoereise 
of dissretion in a reasonable and proper 


manner after due inquiry and consideration 


of the ciroumstanses of the ease. 

My next submission is that it ia the 
imperative duty of the appellant to make out 
the suffisiensy of the eause whieh prevented 
him from filing tha appeal in time. It 
must be shown that the grounds for 
review were reasonable and propar. An 
application for review made without a good 
reason is not made bona fide merely besauso 
it is admitted in the first instanes. Refers 
to Haradhan Ohatiopadhaya vw. Prankrishna 
Kumar (8), Ashanulla v, Oollector of 
Dacca (9), Pundlik v. Achut (10), Govinda v. 
Bhandari (11), Gobinda Lal Das v. Shiba Das 
Ohatterjee* (12), Sudhakar Haut v. Sadasiu 
Jhatap Singh (13). Now what are the facts 
here? The Subordinate Judge.in dismissing 
the application for review says slearly that 
of the two doauments alleged to have been 


е 


(o 25 А, 71; A. W, N. (1902) 208, 
4) 26 A, 327. 
(5) 31 В, 33; 8 Bom, L, R. 8 

(6) 38 Ind, Cas. 888; 20 o. Ww. N. 1808; 1 P. І, J, 
485; 1 P. L. W, 209, 

(7) (1891) А. О, 173; 60 L. J, М, О. 73; 611, Т, 
180; 89 W. Б. 651; 55 J, P. 197. 

(8) 2 Ind, Oas, ‘961; 10 0. L, J. 89. 

(9) 15 C. 242; 7 Ind, Deo. (N, s.) 745. 

(10) 18 B, 84; 9 Ind.*Dec. (м, в.) 564. 

(11) 14 М, 81; 5 Ind, Deo, (N. a.) 58. 

аз) oe 0.1323 аб р, 1825 10 О. W. х, 986; 8 


0. L. J. 646. 
as. 31 Ind, Cas, 705; 19 C, W, N, 1118, e 
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‘dissovered, one was always available to the 
plaintiff and the other was of no use at 
‘all, and that the plaintiff would not have 
‘obtained & favourable result if they had 
been filed in the original suit. The Distriot 
Judge also finds that the appellant did 
not seem to have lad w strong sase for 
a review. Under the aireurastanees it sannot 
‘be said that the Judge has not exereised 
a judieial discretion in the. matter, The 
fasts on the reeord slearly show that the ap- 
plisation for review had no reasonable and 
‘proper grounds and was not present in 
: good faith, I would submit that no ease 
has been made ont for a remand, 
Babu Hira Lal Ohuckerbutiy replied in brief, 
JUGDMENT.—The question sonsidered 
by the learned Judge in the lower Appellate 
Court was whether or «xot the appellant was 
entitled to deduat the time during which the 
applisation for review was pending, in sompu- 
‘ting the period oflimitstion preseribed for 
- the appeal to the lower Appellate Court, 
- The learned Judge refers to seation 14 of 
the Limitation Ast and to the «sorfiet of 
rulings on the point. Apparently the resent 
desision of the Judisial Committee in the oaze 
of Brij Indar Singh v. Kanshi Ram (1) was not 
. brought to his notiee, In that заве their Lord. 
ships observed: “Now if the Judge who pur- 
: ports to exercise the diseretion does во under 
the view that there is no general rule, when 
in faot there is one, if he has, to use an 
expression often used in another olass of 
‘gases, misdirected himself as to the law to be 
applied to the ease, he eannot exercise a 
judioial diseretion and the superior Court—in 
' this ease this Board-—must either remit the 
ease or exereise the diseretion themselves." 
As the learned Judge evidently exercised 
` the diseretioh without referenee to the general 
rule enuneiated above, we think the order 
' must be set aside and the ease remanded to 
the lower Appéllate Court, in order that the 
` question may be eonsidered whether the pro- 
esedings in the review were reasonably рге» 
sented and in good faith, whioh must be found 
before the appellant ean elaim the period 
oseupied in the review proceedings to be 
üedueted. The ease will, therefore, be re. 
manded in order that the Court may воще to 
a desision on the point antl dispose of the ense 
Resording to law, 
Costs toabide the result, 


: Case remanded, 
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‘Court allowed the appeal. 


. PATNA HIGH COURT. 
Privy Оопноп, Arrear No. 12 or 1721, 
June 14, 1921. 

Present :—-Sir Dawson Miller, KT., 
Ghief Justice, and Mr, Justiee Coutts. 
RAMYAD SINGH AND OTHERS---PLAINTIFFH 

| =- PETITIONERS 
versus 
„ RAMBILAS SINGH AND OTHERS— 


+ Deranpents——~Opvfosirg Parry, 
Civil Procedure Code (Act у of 1908), s, 110— 


Appeal to Privy Council — Amount or value of subject 


matter—Interest subsequent to original decree, amount 
of, whether can be taken inte account. 
e® 

In computing tHe value of the subject-matter of 
a suit for the purpose of an appeal to His Majesty 
in Council, the amount of future interest awarded 
by the Trial Court up to the date of realisation or 
even up to the date of the deoree of the High Court 
must be excluded, because under section 110 of the 
Civil Procedure Code, the amount or value of the 
subject-matter in dispute in the appeal to His 
Majesty in Council must be of a like amount or 
value $ that in the Oouxb of first instance. [p. 962, 
col, 2, 

A suit was instituted to enforce a mortgage-bond 
for Rs. 3,000, which with interest up to the date 
of decree amounted to Rs. 9,825. The suit was 
decreed with interest at the contract rate up to 
the days of grace, which amounted to Rs. 198, bringing 
the total amount decreed to Вв. 9,623 at the ex. 
piration of the date of grace. After that period 
interest was allowed at 6 per cont, per annum until 
realization. The defendants appealed. The High 
1 The subject-matter in 
dispute on appeal to the Privy Council was above 
Вв. 10,000 : 

Held, that the amount in the OCourb of first 
instance did not satisfy the provision of section 
110 (1) of the Oivil Procedure Code and clause 3 
of-the section did not apply. [p. 962, col. 2.] 


Applieation for leave to appeal to the Privy 
Council against a judgment of Sir Dawson 


Miller, Kr, O. J. and dusties Sir B. K. 


Mullisk, reported as 58 Ind. Cas. 303, revers- 
ing a deoision of the Sabordfnate Judge, Gaya. 

Messrs. @. D. Singh and Jwala Prasad, for 
the Petitioners, 

Mr. Siveswar Dayal, for the Opposite Party 

JUDGMENT, 

Милев, О. J.--This is an applisation for 
leave to appeal to*His Majesty in Counsil, 

The suit was instituted to enfores a mort. 
gage bond for Ев, 3,000, whieh with interest 
at Re, I-1-0 per mensem up to the date 
of the deeree of the Trial Court amounted 
to Rs. 9,325, The Subordinate Judge found 
in favour of the plaintiffs and passed а 


. dearee for that amount together with interest 


at the bond rate for two months, being 


e 
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the days of grese, whioh amounted.to Rs. 198, 
bringing the total amount deoreed to.Rs. 9,523, 
He further ordered that from - the expiry 
* of the days of. grase interest’ should rün 
on -the deoretal amount at ‘the rate: of 6 
рег: cent,-per annum until realisation, The 
deféndants appealed to the High Court. The 
appeal was allowed and the suit was dismis- 
sed.- The plaintiffs: have now applied, for 
leave to appeal fo His Majesty in Counsil. 
“When the High, Oourt decree was pasked 
vin July 1920, the interest. at 6 per sent 


added “to the deoretal amount wonld 
bring the. amdant in , dispute to over 
Rs, 10,000. 


The question for determination is whether 
in’ the -siroumstanoas the ense 2omplies. as 
ito amount or value. with the provi. 
‘sions of, section 110 of the Civil Prosedure 
3 f Code. 

“It is elear that the amount of the subjest 
matter - in dispute on Appeal to Hia Majesty 
in Oounsil is over Rs. 10,000. 16 would 
also appear that the value of the subjest- 
| matter, of -the suit in the Oóurt of first 
instance. was under that amount, The plainte 
wiffe, however, contend that-in arriving’ at 
jthe’ value of the 'euit in the Court of first 
|їйө{өпөе,` the future inlérést awürded by ithe 
, Trial: Court up to the date of realisations, 


:or*nt least up^to the desree of the High ' 


“Oourt, should. be: added *in- computing -thb 
,value. of, the ,subject,matter , of the suit in 
ithe “Court of first instanse, > and if.that i»: 


idoneé the value will eomply ‘with the:equire- 


ments of thé Statute.. T'hey' further: eontend 
Ма: in any ease the’ desree or final order 
‘involves a‘olaim to property. of the value 
‘of over Rs. 10,000 and, therefore, the 
-sesond clause of the section entitles : them to 
:Bppeal. Y 

In во fav аз ‘һә first question is oon- 
eerned, I do not think the oase presets 
‘mush difüeulty, “It was desided by..the 
Judidial Committee as long ago as 180 
‘in the ease ` of  Gooreopershad  Khoond v, 
Jugguichunder (1) that-the- Sudder пови: 
‘ought: not to give leave to appeal- 
‘eases in whieh the ‘specified’ amount “of 
‘Rs: 10,000 can only’ be: reashed Бу. the 
-addition of antorenl su айнаш tó Tbe dearen; 


(1) 8M. І. А. 16; 18 Moo. <p, 0. 472,8 W., В, 
їр, О. 44; 1 Suth. Р.С, 3.899; 1 Sar: P. O. J. 749; 
19 E. В. 403; 15 E.-R.-177; 182-R, B. 150,- - - 
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“At that time ‘the Order in Couneil in forse 
was that of the 10th: April 1838, under ' 
‘whieh the-only requirement ав . to: value 
was that the subjeet-matter in dispute in 
‘the appeal tò His Majesty in Couneil: muat 
be Rs, 10,600 or upwards, and not as under 
‘the present law: that the subiest-matter of 
‘the suit in the Court of first instanoe, must 
-also be of the like amount or value, I ean 
‘see no reason, however, why the ваше гиев 
‘should not be applied in somputing the 
'value of the subjest-matter of the suit in the 
. Trial Court. Again in Moti Okan i^v. Ganga 
: Parsad Singh (2), a oase in. whioh--the 
requirements as to value were-the same 
“aa under the present Code, it ‘was argued 
.that to the amount of the lower Court's 


: dearee should be added the interest whiéh 


had been ordered te be paid until realisation 
and whieh had seorued at the titne of the 
High.Court's deeree in computing the value 
.of the subjest-matter: of the suit in the 
Trial Court. Their Lordships, however, rejeot- 
'ed'this sontention and held that the subjeat- 
-matter of the suit in the -Oourt of first 
instanee was under Hs. 10,000 and as the 
firat of the two sonditions had not been 
fulfilled no. appeal lay. ‘The sase is indie. 
tinguishable from the present and eoneludés, 
othe matter іп so far as :the first point 
argued is eonserned. -It is true that the 
^:Calentta High Court has laid. down that 
in.a;saib for  resóvery of; possessiou of 
.immoveable property with mesne profits, the 
‘subject-matter of the suit in the, Oourt 
‚ОЁ firat inatanee inolades ` the -mesne profits 
slaimable from ‘the institution of the suit 
‘to the date of delivery of possession. or 
‘until the expiration of three years from the 
‘date : of , the desree, on the ground that under 


. the Civil Pensedare Code the Court sould 


-provide in ita desree for payment of mesne 
iprofita for that period [see Dalgleish v, Damodar 
;Narain Ohowdhury, (3) wnd.: Basanía 
-Kumir Roy v.: Secretary of State-for Indja 
.(4)] _ Those deeisions have been followed 
spon that  point' in this Oourt, | on 
ithe ground that the matter, was one of 
sattled prdctisa in the Caleatta High’ Court 
.whieli formerly exáraiaol -jariddietion eee 


‘ 


(2) 24 А. 174,29 І, "A: 49; 6 О. W, N. 332; 4 Вой, 
І, В, 153; 8 бат, P. C. 7. 247 AP, C), 

(3) 33 О, 1286. 

(4) & Ind, Ода 722; 14 0. Ж, М, 572, 
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Anup Narain Singh (5)], although in the . 
. his judgment added .that in any oase he 


вагпег case of Kesho Prasad. Singh v. Shtva 
Saran Lal (6) l1 had expressed a doubt as 


to how far they were eonsistent with the | 


тайпа of the Privy* Couneil in Mott Ohand 
v. Ganga Prasad Singh (2). They were not 
followed by the Full Bensh of the Madras ` 
High Oourtin Subramania Aiyar v, Sellammal 
(7) and the ruling in those eases should | 
not, in my opinion, be extended so as to 
inolnde future interest in computing the value 
of the subjest- matter of the suit. Moreover 
Bir Lawrenee Jenkins, О. Ј., who was a 
party to the desision “in Basanta Kumar 
Hoy's case (4), dealined in the later pase of 
Nand Kishore Singh v. Ram Gulam Saku 48) 


to allow future interest to be added in order ` 


to bring the subjest.matter of the snit up to 
the statutory amount, 

It is next contended that the ease somes 
within: the second paragraph of Beotion 110° 
in that the deeree appealed from involves 
a-olaim to property amounting to over 
Rs. 10,000. If the only sondition necessary 
to found a right of appeal to His Majesty 
іп Couvsil were thas the deeree of the 
High Court should: be for 4° sum ‘of over 
Re. 10,000, it is 419016 to see what mean- 
ing ean be given to the first paragraph 
of the sestion, In fast that part of the 
sestion would be rendered nugatory, if it 
were suffioient to show merely that the subjeat- 
matter in dispnte on appeal to His Majesty in 
Council amounted to Re, 10,000 or more in 
valne, 

The appellaat relied upon Dalgliesh v. Damo. 
dar Narain Chowdhury (3), That was a suit for 
recovery of possession of lands velued at 
Rs. 2,460 amd meane profits whioh had not 
been assessed but had: been olaimed in 
execution at Ra, 30, 000. It was argued that 
future mesne profits awarded by, the Trial 
Court’s deeree could, be added in estimating 
the value of the suit in that Court and 
aie view Was ascepted by the High Court, 


18). 46 Ind.. Ons, 187; 8 P. L 4. зт. (1918) Pat. 
246; 6 P. L, W. 327, 
m. x4, 44 Ind. Сав. 476; 


VI) 31 Ind. Oas. 296; 89 " 818; 2 L. W. 1057;- 
18 M. L. "P, 450; (1916) М. W. N, 941; 
17. 
(8) "та, Oas 221, 39 С. 1037; 16 0. W. М, 


BE J. 817; 4 P. L. W. 
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That was suffisient to dispose of the matter. 
The Ohief Justice, however, at the end af . 


thought that the deeree involved direotly , 
or indirectly some aelaim or question toor 
respesting property of the value of Rs. 10,000 
or upwards within the meaning of the. 
section. No reasons wewe assigned for this : 
‚ View and that part of the jadgment was: 
not nesessary for the détermination of the. 
саве, I oannot regard this dictum as an 
authority of much weight, In my opinion. 


the conditions imposed by the frat paragraph 


of the sestion, are meant to apply to all, 
oases, where nothing is involved in the. 
desision exsept that which is the subjest-. 
matter of the sufi, In such oases itseems. 
to me the sesond paragraph of the slause_ 
oan have no operation and both the sonditions , 
imposed by the frat, paragraph .must.be 
somplied with. This oonetruetion gives effeoó. 
to both the first and sesond paragraphs of, 
the seation. It is also the view taken by, 
the High Court at Madras in dealing with. 
that part of the seation [see Subramanta Atyar. 
v. sellammal (7),. it is alsa not without 
significance that, in the oasa of Moti Ohaud, 
v, Ganga Prasad Singh (2). already referred , 
to above, the value of the subject-matter 
of the anit in the Trial Court was under, 
Hs, 10,000 but the amount in dispnte when. 
the High Court dosree was passed exceeded 
that sum by the addition cf interest. 16. 
was not even suggested either ру the. eminent , 
Counsel who appeared for the petitioner or. 
by their Lordships that the sesond paragraph і 
sould apply to the case, 


The ease of Surendra Nath Roy v. Duas 
Nath--Chakrabutty: (9) waa also relied on: 
by the learned Vakil for the appellant.» 
That was a suit in ejestment whish was. 
valued in the lower Court under the Oourt; 
Fees Aot at one year’s rental viz., Re, 4 + 0, : 
The defendant sontended that he held under 
& permanent mokerrart mourast tenure and’ 
waa- not liable to -ejeatment.. The suit 
suoceeded before the Munsif, who found that 
the tenaney was not of a permanent sharas- 
ier, The Distriot Judge on appeal reversed. 
the finding and dismissed the suit, Ап, 
appeal by the, plaintiff to the High Court 
was’ dismissed. `The- plaintiff then applied 


' (9) 35 Ind. Cas605; 44 0. 119; “о. р. J. 850 
21 О, W, N. 630. 
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for leave to appeal to His Majesty in 
Ceunsil, contending that the deoree of the 
High Court involved a olaim or question 
to or respesting: property of over the 


prescribed value. It was found on enquiry 
that at the date of the High Court's decree 


-the value of the property was over Hs. 10,600, 


2. 


There was no direot evidense of the value at 


the date of the suit in the Court of first in-, 


stance. The Court ft open the question of 
whether the ease came within the first para 
graph of seetion 110,but Held that it eame with- 
in the the second paragraph. . The learned 
Chief Justice on this point caid: “L think this 
matter dces eome within the second рага. 
graph of sestion 110 of ihe Civil Prosedure 
Code, seeing that the deefee or final order 


involves direstly or indirestly some claim or~ 


question to ог respesting property of 
the value of Rs, 10,000." Mr. Justice Muker- 
jee dealt with this part of the casa upon 
the hypothesis that the only question to be 
desided was the point of time at whieh the 
value of ihe property affested by the decree 
was to be determined, Не cays: "in my 
opinion it is plain that when restion 110 
provides that the deeree must involve, direotly 
or indirestly, some olaim or question to or 
respasting property of the value of Re. 10,000 
or upwards, the intention of the Legislature 
ig that the value is to be determined with 
referenda to the date of the deeree under 
appeal" He then refers to Allan v. Pratt 


'(30), Macfarlane т. Leolaire (11), Mohtdeen 


Hadjiar v, Pitcheg (12), Dalgleish v. Damodar 
Narain Ohowdhury (3) and other sases in 
support of the view expressed and adds: 
"In my opinion, it is perfestly plain that 
under se&iion 11@ the point of time to be 
considered is -the date of the judgment 
under appeal. If this prinsiple is adopted, 
there is no room for  eontroversy that in 
the ease before us, the deeree against which 
leave to appeal is sought does affeot pro- 
perty of the value of Rs, 104000 and upwards," 
In neither of the judgments are any reasons 
given for assuming that the sase was not 
governed by the first paragraph of section 
110 and the question is not  diseussgd. 


Lu ao Ae) 13 А, 0, 780; 57 Le J. P, О, 104; 59 
au. таве) 15 Moor. P. C, 18); 8 Jas (х. в.) 207; 


10 W. Б, 824; 15 E, В. 462; 137 R. R, 2 
(12) (1893) A. C, 198; 62 L, J, P. o. 96, 
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Assuming, however, that the fasts of that 
ease justify the conclusion that the seeond 
paragraph of the seoetion applied, the judg- 
ment does not, in my opinion, sonolude.the 
point now under eonsifleratíon. In the earlier 
ease of Nand Kishore Singh v. Ват Gulam Sahu 
(8) desided by the same High Court, the 
plaintiff sued to enforee a mortgage. The 
amount deereed by the trial Court sould 
only be brought? up to Ks, 10,000 by 
adding the interest allowed after the date 
of the deoree, although the valus of tha: 
subjest-matter in dispute on appeal to His 
Majesty in Couneil from the High Court’s 
deorée was over the required amount, 16 was 
argued that all that was певеввагу was that 
the Ceeres or final order must involve direstly 
or indirectly a slaim*to property of the 
statutory value, but the Court, sonsisting of 
Jenkins, C. J., aud N, R. Ohatterjeo, J., refused 
to grant a sortiBeate. 

In my opinion this ease falls within the 
first paragraph of the sestion, the require- 
ments of whieh are not fulfilled, and the second 
paragraph haa no applieation. 

The applisation is dismissed with ooste. 

Courts, J, —I agree, 

Application dismissed. 


PATNA aan COURT, 
- FULL BENCH. 
Sroonp Отуп ae No, 29 or 1919, . 
: April 26, 1921, 

Present: — Sir Dawson Miller, Kr., Ohief 
dusbiee, Justise Sir B, К, Mulliek, Кт,, and 
Justioe Sir John Busknill, Кт, 

HARE KRISHNA SEN-A»PELLANT 
versus 
UMESH OHANDRA DUTT AND OTHERS—- 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. II, r. 9, 
О. VI, v. 4—Relinquishment of portion "m claim 
—lLeave of Court, implied—Fraud—Full parti. 
culars not set out in plaint—Plaint fo be rejected 
—Santhal Parganas Settlement Regulation (III of 
1872), ss. 11, 25A—Decision of Settlement Court, 
finality of—Jurisdiction of Civil Üourts— Decision 
obtained by  fraud-—Remedy —-Evidence Act (I of 
1872), s. 44—Fraud, decree obtained by, whether 
nullity —Separate suit, whether necessary — Fraud, whe. 
ther can be pleaded in collateral proceedingf-Onug 


. 
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of proving fraud—Partition-Temporary | partition — 
Pleadings. 


One 8. had two wives, B. and N. By his wife 
В. he had one sop and one daughter, both of whom 
predeceased their father, By his wife №, he had 
one son, Н, N, predeceased 8. but B, survived 
him, §. died in 1900, when -H. was only а child of 
five or six years, . 

After S's death the Settlement Officer, acting 
under Regulation III of 1872, entered in the Regord 
of Rights B.’s name jointly’ with that of H. in 
connection with the lands left by S. In 1909 a 
guardian was appointed of H. At that time B, 
openly claimed that the half share of S,’s lands 
entered in her name was her own. . 

In January 1911 Н, through his guardian, sued 
B. fora declaration of his title to the whole of 
his father’s land and for possession of that moiety 
which was iu Вв possession, alleging that jA had 
fraudulently and dishonestly caused the land in 
suit to be entered in the Survey Record as their 
joint property, when inefact he alone was entitled 
to the whole property as his father’s heir. B. in 
defence relied on the Record of Rights and also 
impugned the legitimacy of H. In April 191], 
H's suit was dismissed by the Sub.Judge on the 
ground that the jurisdiction of the Civil Courts 
was barred by section 11 of Regulation ITI of 1872, 
In June of the same year an appeal to the District 
Judge was dismissed on the same ground. Н. then 
preferred a second appeal to the High Court. 

Meanwhile, on lth August 1911, H. instituted 
another suit, alleging B/s fraud as before and 
claiming a temporary partition of the half share 
of which he was recorded ss owner in the Record 
of Rights and about which there was‘ no dispute, 
B. resisted this suit of Н. on the ground that 
originally the suit lands did not. belong to her 
husband S., but belonged to her father who had 
given them to her son, from whom she had 
inherited them. The  Sub.Judge disbelieved her 
story and holding that the lands belonged to 8, 
decreed H.’s suit for a temporary partition in 
November 1911, Against this decree there was no 
appeal andthe property was officially partitioned 
‘early in 1912, б 


Оп ог about 24th August 1018, В, died and the 
two sons of her daughter were impleaded as 
respondents ih the second appeal which was pending 
in the High Oourt, On the 26th August 1914, Н, 
withdrew that appeal with liberty to bring a fresh 
suit on the same cause of action or any further 
cause of action, or upon both. Ав the result of 
this withdrawal in 1918 H. sued the two grandsons 
of B. for a declaration of title and recovery of 
possession of half the property of his father, He 
reiterated in the plaint the oharge of fraud 
against В, ashe had done before in the two suits 
of 1911, The defendants contended that the suit 
was barred by Order II, rule 2'of the Code of Civil 
Procedure, and also by seotion 11 of Regulation III of 
1872: 4 
Held by the Full Bench (Mullick, J., dissenting), 
that the suit was neither barred by Order II, rule 2 
ofthe Civil Procedure ode, nor by section 11 of 
Regulation ПІ of 1872. [p. 936, col, 2; p. 968, сої, 1; 
p: 976 gcol, 1; p. 979. col, 1.] 
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Per Miller, O,J.-1n the partition suit the 
plaintiff, so far from relinquishing any portion 
of his claim, expressly asserted a claim to the 
whole estate, but as s suit as іо his title to half 
the estate was already pending on appeal before 
the High Court, he could not at'that time sue for 
the same relief and claim possession of the whole 
estate in another suit. Therefore, it cannot be 
said that he intentionally relinquished any portion 
of his claim within the meaning of Order Il, 
ruke 2 (2), Civil Procedure Cede, [ p. 968, col. 2.) 

Even if it should be held that Order II, rule 2 
1), applies in a case wheres suit for partition is 
brought anda subsequent claim ія put forward in 
another suit claiming the whole of the property, 
nevertheless having regard tothe manner in which 
the partition suit of the plaintiff! was framed and 
the relief there claimed, it must be assumed that 
what was done was done by the leave of the Court 
under clause (8) of Order II, rule 2. [ p. 967, col. LJ 

A record properly made under the rules provided 
in Regulation III of» 1872 is final and conclusive, 
except as therein provided, and the jurisdiction of 
the Civil Oourts regarding any matter, decided by 
the Settlement Courts, is barred, inasumch as ап 
entry in a finally published record has the force 
of а Oivil Court deoree. But if the Settlement 
Record was in fact obtained by a fraud practised 
upon the Settlement Court, it does not exist in 
the eye of the law and must be treated as a nullity. 
It is not necessary that a separate suit should be 
instituted to set aside the record on the ground of 
fraud. [p. 968, col. 1.] 

Mozuffar АИ v, Kali Prosad Saha, 22 Ind, Cas, 789; 
180, W. N. 271; 19 О. L. J.29 and Sib Saran 
Shak v. Rameswar De, 80 Тай, Oas, 640; (1920) Pati 
888; 2 P. L. T. 40, followed, 

‚А judgment or decree obtained by fraud* upon 
a Court binds not such Court, nor any other; and 
its nullity upon this ground, though it has поб 
been set aside or reversed, may be alleged in & 
collateral proceeding. Гр. 968, cols, 1 &2,] 

Reg. v. Saddlers! Co, (1868) 10 Н, L. О, 404 at i 
431; 32 L, J, Q. B. 387; 9 Jur. (х. в.) 1081; 0 L. T, 
(N:s ) 60; 11 W. В. 1004; 138 R, R, 217; 11 E, В, 1083, 
relied upon. 

The onus of proving fraud is on H., the plaintiff, Il 
is not sufficient merely to prove that B. procured the 
entry in the record, It must also be proved that 
what was done by B, was one with fraudulent 
jntention and that the Settlement Officer was misled 
by B’s act and induced thereby to make an 
incorrect entry in the record. [p. 968, col, 2.] 

Per Bucknill, J—Seotion 11 of Regulation III of 
1872 does no more than give the decision of a 
Settlement Court the force of a Civil Court decree 
and as such it is g Жау if i&has been obtained 
by fraud. 16 is not ‘necessary, where fraud ig 
alleged, to bring any action to set aside the decree 
before commencing a suit in claim of rights wrong- 
fully affected by the fraudulently obtained decree, 
[n. 976, ool. 1.] 

Вед. v, Saddlers' Oo., (1863) 10 Н. L. C. 404 at p. 
481; 32 L.J. Q B. 387; 9 Jur. (м, в.) 1081; 9 L. Ў, 
(s. в.) 60; 11 W. R, 1004; 138 R. К, 217; 11 E, E. 1088, 
relied upon. ^ » 


Where fraud is alleged, section 11 of Regulation 
TIT of 1872 does not bar a civil euit which would 
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or might have the eifeot of disputing the accuracy 
of the Record of Rights [p. 977, col. 1 ] 

Sib Saran Shah v. Rameswar De, 69 Ind, Cas 640; 
(1920) Pat. 363; 2 P. L. T. 40, followed, 

. Kangal Chandra Mandal v Madhu Sudan Mandal, 
£0 Ind. Cas 417; 17 C. L J, 587, Shankar Prosad Jha 
(Januki Persad) v. Babu Lal Jha, 24 Ind. Сав 247; 19 
О. W. М. 499, Mozuffar Ali v. Kali Prosad Saha, 22 
Ind. Cas. 789; 18 О, W.N. 271; 19 O. L.J. 29, 
relied, upon. 

A tempora: partition is useful in some cases, 
[p. 979, col 1 

Рег ‘Mullick, J.-A proprietor who asks a Оу 
Court to partition his вате in joint property must 
state the extent of his share in such property and 
there must be an adjudicajion between him and 
his ial as to the éutent of вчен share. [p. 969, 
col. 1 

If a plaintiff in a partition suit asks for the 
temporary partition of his half share and the Court 

ts his prayer, the law will assume that the 
plaintiff has relinquished his claim in respect of 
the remaining half [p £69, cols. 1 & 2.] 

Maksud Ali v Nargis Dye, 20 C. 322; 10 Ind, Des. 
(x s. 218, referred to. ; 

"When an Act says that no suit shall lie in any 
Civil Court, it means that no suit shall lie on any 

‘ound whatsoever including the ground of fraud, 
р. 969, col. 2.] 

The plain meaning of section 11 of Regulation 
III of 1872 is that, except as provided i in section 
ЭБА, no jurisdiction whatever is left in the tivil 
Courts, The only remedy of the aggrieved person 
is an application tothe Revenues Authorities within 
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the time prescribed by the Regulation for & revision . 


ofthe entry either on the ground of fraud or on any 
other ground. [р 970, col. 1.] 

"Nobokrista Mukherji v. Secretary of State for 
India, 11 О. 687; 5 Ind. Dec, (н, в.) 1180, Ram 
Churn Singh v Dhaturt Singh, 18 C. 146; 9 Ind. 
Deo. w.'8 98, referred to, 

“the ‘decision of а Settlement Officer under 
Regulation III of 1872, beiug a decree, cannot be 
treated as a nullity even if ‘it was obtained by 
{тала 16 should be formally avoided hy a separate 
shit instituted for that purpose. [р. “70, col) ] 

Nadiar. Chand Singh v. Chunder Sikhur Sadhu, 
ІБ C. 765; 7 Ind. Deo. (х. в» 109 , distinguished, 

* Mozuffar Ali v Kali Prosad Saha, 22 Ind Oas. 759: 
18, C. W. N. 271; 19 Сб, 1. J. 29, Sib Saran Shah 
v. Rameswar De, 60 Ind. Cas. 640; (19:0) Pat. 262; 
2 Р. L. T. 40, not approved. 


` Raghubar Dyal Sahu v. Bhikya Lal Misser, 12 
б. 69; 6 Ind Deo. (N. в.) 48, Annada Pershad Panja 
у. Prasannamoyi Dasi, 34 О, 711; 4A. І. J, 467; 
9 Bom. 1. R. 74 5 60. L. J. 17; 1! о, w, №. 817; 17 М. 
L. J 868;:8: I. A. 1 8 (P 0), “Вр ћетреттлаї hed 
v.. Muniandy, Servat, 35 О. 561; 10 Bom L. R. 59; 
€. W. N. 562; ^ А.І, І. 250; 70,1. 528; M Bar iR 
10%: +5 I. A, 98; 18 M. L.J 
R. 266( P. C.' ‚ Jagadamba Qhaodhrani v Dakhina Mohun 
Roy, 18 0.808 at р. #17: 151. А 84; 10 Ind Jur. 
807; 4 Sar. P. C.J 715: 6:Ind. Deo. (м. в) 706 РО, 
thunder Nath Chowdhury v. Tirthanund Thakoor, 8 
О. 604; 1 Ind Dee, (х. в) 905, Kusum Kumari Hoy 
v. Satya Ranjan Das, 70. W, N. 784;.30 C, 929; 
Khiarajmal v. Daim, 82 О. 298; 1 0. L, J. 584; 32 І. 
&- 28; 8 Sar. P. 0, J, J. 784; 9 О. W. N. 201; 2 А.Т, 
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J. 71; 7 Bom. L, R, 1 (P, C.), Rajib Panda v, Lahhan 
Bendh Mahapatra, 97 О, 11; 8C. W N 6t0; 14 Ind. 
Dec. (N. в. К, Kangal Chandra Mandal v, Madhu 
Budan Mandal, +O Ind. Сав. 417; 17 О, L. J. 587 
referred to. 

A general averment in the plaint that a Survey 
entry was obtained by,fraud, is insufficient. 1t 
must be stated who committed the fraud If full 
particulars of fraud aré not ‘given as required by 
Order VI, rule 4 of the Code of Civil Procedure, the 
plaint should be rejected. [р. “72, col. 2.] 

` Gunga Narain Gupta v. Tiluckram Chowdhry, 
16 О, 688; 15 1. A. 119; 12 Ind. Jur. 254; 6 Sar. P. C. 
J. 168; Ind Deo. (м.%.) 930, referred to. 

Appeal from a desision of ihe Distriot 
Judge, Dumke, dated the 14th September 
1918 affirming а desision of the Subordinate 
Judge, Pakur, dated the 25th June 1918, 

Metsra. N. О, Sinha and №. О. Ghose, for 
ihe Appellant. 

Messrs. S, P, Mullick and S, М, Sinha, 
for the Respondents,  * 

The Government- Advosate, for the Govern- 
ment. 


JUDGMENT, 


Mirrgs, C. J,—This appeal baa been re- 
ferred toa Foll Bench for a deaision upon 
two points, (1) whether the plaintiff's cuit is 
barred by Order I], rule 2 of tle Civil Pro- 
eedure Ccde, and (2) whether it is barred by 
restion 11 of tbe Santhal targanss Regulation 
TII of 1872, 


The suit жав irstiluted by the appellant on. 


the 28rd Janvary 1918 before the Subor. 
dinate Judga of. Pakur, olaimipg a deolaration 
of title to the entire 16-аппав share in 107 
bighas and rome cdd cotiahs of land in certain 
maugis situate inthe Santhal Parganas and 
for reocvery of possession of an 8 annas shara 
in the same property formerly in the posses. 
sinn of the fate Brajeswari Desi, the plaintiff's 

Slep-mother, and now in the possession of the 
deferdanta, and fcr a declaration that neither 
the said Brajeswari Dasi nur the defendants 
have any right or title to the same. 


The property in suit originglly belonged 
to the plaintiff's father Sonatan Sen, who 
died in the year 1900, Sonatan had two 
wives. The first, Brajeswari Das?, survived 
him and enbsequently died in the year 1913 
leaving the defendante, ber daughter's sonr, 
as her beira and suecessars-in interest, The 
second wife Nritiya Sakbi Vasi predeceased 
her husband leaving son, the presens plaint- 
iff, who was armall child at the time of hig 
father’s deaih, After the death of Sonaten 
the rettlement operations of. 1904 5 


* 


took 
° | 
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placa in the distriet and the-proparty in anit 
was rasorded in the Survey hattan in the 
joint names o^ Brajeswari and the plaintif. 
lt is allaged by the plaintiff-iu his plaint that 
after his father’s death "he, - -beiag a shill of 
tender years, was brought uo by Brajeswari, 
living in the same house with hòr, and that she 
asted as his de facto guardian but in batrayal 
of her position of trast fraudulently and dis- 
honestly caused tha land if suit to ba enterad 
in the Sarvey Rasord as their joint propsrhy 
when in faot the plaintiff alona wag øn- 
titled to the properly вз his fa^har's heir. 
In the year 1909 the plaintitf’s father in law, 
- Kunja Bahari Laha, applied to the Couft of 
the Deputy Commissioner and was appointed 
guardian of the plaiatiff’s person and pro. 
party, he being still $ minor. At that time 
his stap-mother Brajeswari was openly olaim- 
ing a half interest in the proparty as her 
own and disputes arose between them; and in 
January 1911 a Title Suit No. 1 of 1911 was 
instituted before the Subordinate Judge of 
Pakur in the plaintiff's name through his 
next friend and guardian, Kunja Bahari, 
against Brajeswari, alaiming title to aad 
eonfirmation of possession over the lands 
Bow іп suit. In that suit Brajes- 
wari relied on the Rasord of Rights and fur. 
ther impugned the lezitimasy of the plaint- 
if who, assording to her вазе, had not баеп 
brought up under her ваге but under that 
of his maternal unele with whom he livad 
and in collusion with whom ha fraudulently 
oaused his name to be entered in the Hssord 
of Rights as jointly interested in the praperty, 
although she was the sole. heir of 
her husbani Soaatan. In that suit the 
Sabordinate Judge who tried the ease and 
the Dapaty Commissioner of Damka bafora 
whom it same on appeal held that the juris- 
distion of.tha Civil Oourís was barred by 
sostion 11 of ‘Regulation [L of 1872 and that 
they sould not question tbe entry in the 
khattan resorded by tha Settlement Offiser, 
whieh was final and binding on the parties, 
but that the plaintiff's remedy, if any, was to 
petition the Lieutenant Governor to ra open 
the Settlement Rssord under sestions 10 and 
25 (3) of the Regulation. The plaintiff 
then appealed to the High Oourt at Caleutta 
and pending that appeal instituted a parti. 
tion suit (No, З of 19:1) against Brajeawari 
D si before the Subordinate Judge of Pakar. 
In that ayit the plaintiff suing through his 
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` guardian and next friend, Kunja ‘Behar 


Laba, again alleged in his plaint that Вгајәя. 
wari had fraudulently brought about the 
entry in the Record of Rights above mentioned 
and referred to the spit (No. 1 of 1911) whieh 
was then pending in the High Court вё Cal. 

sutta on appeal. Не then alleged that "there 
was no dispute that he was entitled to at least 


„БАЕ of the property and that for the peaaofnl 


enjoyment of both parties it was nesesaary 
that a temporary partition should be^ made in 
equal moieties pending , dhe desision of tha 
High Court in Suit No. 1 of 1911, and pray- 
ing that sush partition should be made 
upon the terms that it should be annulled if 
the "High Court should deside in his 
favour, but shoüld become permanent if 
his appeal should be dismissed, Brajeswari 
in that suit sot up a new ease and disputed 
the plaintiff's title to any portion of the lands 
in suit, on the grotind that they ' originally 
belonged, not to Sanatan Sen, har husband, bub 
to her father, one Nafar Moddi, who gave thon 
to her son Akrur and thatthe latter having 
died many years ago, she as his heir waa 
solely entitled to the same. This plea, 
however, was rejasted by the learned Sub. 
ordinate Judge, who fouud that the ostate had 
belonged to Sxnatan Sen and as the ‘plaintiff 
was admittedly resorded at the Settlement 
a3 entitled to a moiety of the probarty, he 
desresd the snit for partition. It does not 
appear from the ' judgment ‘whether. the 
partition granted was intended to be 
merely a temporary arrangement pending 
the desivion of the High Oourt in the pre. 
vious suit or whether it was intendéd to be 
permanent in any event, The desree in that 
suit has not been put in evidénee and in its 
absense, as there is nothing in the judgment 
to indisate one way or the other whether 
the partition was intended to be a temporary 
or а permanent arrangement, 1 think it mubt 
‘be assumed, until the contrary is proved, 
that the intentign*of the learned Subordinate 
Judge was to order a partition in assordanse 
with the terms of the prayer in the plaint, 
that ‘is, „а partition liable to be annulled if 
the High Court in Snit No, 1 of 1911 should 
some to a desision in favour of the plaintiffs 
title to the whole estate. Hight issues 
were framed in the partition suit, the first 
four being issues of law whieh were desid. 
ed at a preliminary hearing. ‘The first 
related to the Court fee payable ‘by ‘the 
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plaintiff and, ‘as his possession of the ‘half 
phare claimed was not admitted, the Court 
déeided that а ten-rupee stamp was not suffi 
wient and that he must pay an ad valorem fee 
vn the value of ‘the half share, The sesond 
issue related to the application of section 10 
of the Civil Prosedure Code to the suit, seeing 
that Suit No, 1 of. 1911 was still pendin oe 
The issue was. desided in favour of t 
plaintiff, The thirdand fourth івепее, whieh* 
were also issues of law, were given up by 
the defendant and desided in the plaintiff's 
-¥avour, There is nothing to indieate what 
these issues were, and.for ought we know 
they may һауе related to the plaintiff's right 
to maintain a, suit fora temporary partition 
впеһ as that whieh was olaimed. The fifth 
issue desided that tha plaintiff was in fret 
in possession of the "half share’ elaimed, the 
deeision being based upon the ground that 
$he: Resord of Rights wgs in his favour at 
Isast to that extent. By the sixth issue it 
was desided that the lands formed part of 
the estate of Sonatan Sen. By the seventh 
it was determined that the plaintiff had 
admittedly under the Survey Resord a right 
to half the lands in suit, The eighth issue 
related to the relief, if any, that the plaintiff 
was entitled to. It was found that the 
moiet'y elaimed should be partitioned ard 
the plaintiff installed in possession, The 
judgment in that suit was delivered on ‘the 
21st November 1911. 

The appeal to the High Courtat Calontia 
in Suit No. 1 of 1911 eame up for hearing on 
the 26th August 1914, As it had already 
been-deeided in the partition snit between 
the same parties that the Јава in anit hed 
belonged {о the estdte of Sonatan Sen, the 
plaintiff contended that even if the Reaord 
of Rights should be binding and final, he 
„would susceed to the 8 annas sbare recorded 
. in the name of Brajeswari upon her death 
-an the heir of his father Sonatan Sen and 
that the question in dispwie in that appeal 
had ceased to be cf. vital®importanee. In 
these cireumstances the learned Judges of the 
Caleutta High Court 'disposed of the appeal 
by the following order :— 

“Under the eireumstanees of this oase we 
think that the Lhebi:coorse is to allow the 
plaintiff to withdraw tbe enit, with liberty 
to bring a fresh ruit on the same eange of 
aètion or apy further cause of action whioh 
-pay bave aserued in his favour or upon both. 
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The respondents have been brought on the 
resord at the instanse of the appellant and 
they are entitled to their eoste, one gold 
том, list Umesh Ohandra Datta and 
Sushand Оаа be substituted in plase of 
the deceased respondent for the purpose of 
this appeal without desiding whether they 
are or are not ane legal heirs of the 
deseased,” 

The present suit was subsequently insti- 
tuted in 1918, by the plaintiff, who was then 
of age, against Umesh Chandra Dutta and 
Sueband Dutta, who are still in possession of 
the half share formerly held by Brajeswari. 
I hawe referred at some length above to the 
desision in the partition suit, beenuse it ів 
eontended by the defendants in the first plase 
that in view of the degision there given the 


present suit is barred under the provisions 


of Order 11, rule 2. It is sontended that 
the plaintiff, having elested to sue for parti. 
tion of a moiety of the property, ir*avtion: 
ally relinquished a portion of his elaim and 
should not afterwards be entitled to sue in 
respest of the portion so relinquished and 
further that as the plaintiff's eause of aetion 
entitled him to a wider relief than that slaimed 
in the partition suit, he should not afterwards 
be allowed to sue for the relief not elaimed, 
The answer to the first point appears to me 
to be that in the partition suit the plaintiff, 
so far from relinquishing any portion of his 
elaim, expressly asserted a elaim to the whole 
16 &nnas of the estate and as a suit was 
already pending on appeal before the Calentia 
High Court, he eonld rot at that time sue 
for the same relief in another suit, What 
he asked for in the partition snit was merely 
a temporary arrangement as а modus vivendé 
pending the deeision of the High Court as 
to his title to the remaining 8 annas of the 
property and he sould not elaim the whole 
property, There oan be no question, there. 
fore, as to hia intentionally relinquishing 
any portion of the elaim whioh he might 
asrert and was then asserting in a different 
proceeding. It was sontended further that 
by Order !J, rule 2 (1), the suit should have 
ineluded the whole slaim whieh he was 
entitled to make in respeet to the sause of 
aetion and that his eause of aetion waa his 
right to sueseed to the whole property and 
that having omitted to sue for the whole 
relief to whieh he was entitled, he should 
not be allowed afterwards to bring # suit 
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slaiming that whieh he had omitted, unless 
he had obtained the leave of the Court under 
rule 2 (3) of Order II. In the pesuliar 
sireumstanses of thia ease I do not think it 
dan be successfully contended that. Order II, 
rule 2, has any applieatiqn, and, even if it 
. Should be held that the rule, applies in & 
ease where a suit for partition is brought and 
а subsequent elaim is put forward in another 
suit slaiming the whole,of the property, 
nevertheless having regard to the manner 
in whioh the partition suit was framed and 
the relief there slaimed, I think it must be 
assumed, in the absense of any evidence to 
the contrary, that the Court treated the, ease 
as one in whieh all questions relating to the 
plaintiff's slaim for a deolaration of title to 
the whole property. were to bə desided 
hereafter, and that what was done was done 
by the leave of the Court under olause 3 
of rule 2, 

_It was ineidentally sontended that the 
effeet of the withdrawal of Suit No. 1 of 
“1911 was to plaea the parties in the same 
position as if no such snit had been brought 
and that the plaintiff sould not now sontend 
that he had not relinquished the slaim which 
he had asserted in that suit, and having 
sued for partition in respest to a half of 
the property, ought not now to be allowed to 
slaim the whole. І agree that the effeot of 
the withdrawal of the suit is to leave the 
rights of the parties undetermined in so far 
as they were asserted in that suit, but in 
order to determine the real éffest of the 
partition suit, опе must look at the atate of 
affairs whioh actually existed in 1911 when 
a suit was pending as to the plaintiff's elaim 
‘to the other 8 annas share of the property, 
and the subsequent withdrawal of the title 
suit with leave to institute fresh proeeedings 
eannot, in my opinion, alter the effest of the 
partition suit in so far as it determined the 
rights of the parties, 

It was also urged that the effest of the par- 
tition suit was to determine that the plaintiff 
was entitled only to an 8-annas share in the 
property and as that desision operated as 
ves judicata, the matter eould not again be 
re agitated between the same parties. Oa 
looking at what was olajmed in the partition 
suit ра the девівіор there arrived at, it is 
slear to my mind that no question was raised 
or determined as to the plaintiff'a title to the 
remaining 8-annas share in the property. 
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All that was there determined on the ques. 
tion of title was that the plaintiff waa entitl- 
ed to at least an 8 annas share, It is tree 
the plaintiff’s title was questioned by Brajes- 
wari on the ground that the’ property was not 
part of the estate of Sonatan Sen, but this 
point was desided against her and the ques- 
tion of the plaintiff's title to the remain» 
ing half'share was left th be determined in 
¢he suit then pending. In my opinion the 
answer to the first question submitted must 
be in the negative. ; 

Regulation III of {872 provides for making 
a settlement of the whole or any part of 
the Santhal Parganas for the purpose of 
ascertaining and recording the various in- 
terests and rights in the landsand gives 
the Lieuterant Governor power to appoint 
officers to earry out the settlement ard to 
invest them with powers of appeal and 
revision and to make rules for their pro- 
sedure. Sestion I'l provides that exeept ss 
provided in sestion 25 (a), no suit shall lie 
in any Civil Court regarding any matter 
desided by any Settlement Court under these 
rules; but the decisions and orders of the Settle- 
ment Oourts made under tbese rules regard- 


. ing the interests and rights above mentioned 


shall have the fores of a deeree of a 
Court. Sestion 24 provides means for 
publishing. the Reeord of Rights to the 
persons interested after it is made by the 
Settlement Offiser, and allows any {person 
interested therein to bring forward any 
objestion he may desire to make in the 
Settlement Courts within a period of віх 
months from the date of publication, and 
sush objection shall be enquired into and 
disposed of by а desision in writing by the 
offiser presiding in Court. By meetion 25 
after the expiration of six months from 
the date of publisation, the  resord shall 
be sonelasive proof of the rightsand eustoma 
therein resorded exoept in so far as son- 
cerns entries in the resord regarding whieh 
objeetions already taken are still pending 
or open to appeal. Olause 3 of seation 25 
provides that when а Reosord of Rights has 
besome final or any objeetion to any entry 
in the Record of Rights has been finally 
disposed of in the Settlement Courts and 
when all final deeisions and orders, inelnding 
sueh as may have been passed on revision, 
as provided in sub-sestion 2, have been 
eorrestly embodied therein вов  resord 
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Shall not, untila fresh Settlement iq made 
ог a new table of rates and rent Roll is 
"prepared, ba re opsned. without the previous 


' Sanetiou of the Lieutenant-Gavernor, but ` 


"in ease of thp dise»very of a material 
‘error it shall be lawfal for the Lieutenant- 
* Governor to direst that the resord of any 
` village Shall bo revised. Thera can beno 
‘doubt, i in my opjnion, that a résord фто: 
, perly made under the rules provided: in 
'£he' Regulation wes meant to ba fioal and 
..Sonslusive, exeept as therein provided and 
that the _ jurisdistion of the Оу Oourts 
"regarding: any  üfatters decided by the 
Séttlement Courts shouli be barred, the 
‘entry in the finally published resord having 
‘the forse and effeat of a desree of Court, 
"The result, therefore, is that the appallint’s 
‘slaim is mat by the ‘plea that the ayer. 
‘ment that he is entitled to the whole 16 
‘andas upon whieh the slaim is based is 
no léngér opsu' to him, fhe sontrary having 
‘been dealarad by the Rcord of dighta whieh 
‘has the effest of a daores of Court. Tae 
‘plea is in substanas a plea of res judicata, 
Tt is nevertheless open to the plaintiff to 
‘raply in’ answer to this plea that thé 
‘Settlement Resord was obtained by fraud 


and if this ean bs proved, there san beno: 


‘question of rei judicata. Lf the Settlement 
"Rssofd was in fast obtained by a fraud 
prastised upon the Settlement Oourf, there 
was in the eye of the law no Sacilsment 
Reeord at all upon the matter in qaeation 
and it ean be treated as gnullity. Sastion 
44 of the Evidense Ast spesially provides 
for sush a ваге, and it is not  nesessary 
thas the appellant? should Grat institute a 
separate suit to set aside the rasord оп 
the. ground of fraud. ‘This is in aseocdanse 
With the view of the COalsutta High Ooart in 
Mosufar Ali v. Kali Prosad Saha (1) and 
of. this Court im Sib Saran Shah v, 
Ramesway De (2), in both ‘of whish ases 
the effest of Regulation НІ of 1872 was 
éonsiderad. it is also established «ВУ a 
long series of Bnglish desisicha that a "jndg- 
ment or desree obtained by fraud пропа 
Court binds not sash Court nor aay other; 
and its nullity upon this ground, though it bas 


(1) 22 Ind. Cas, 780; 18 C. 


J. 29.' 
pa 60, Ind, Oas, 640; (1920) Pat. 268, 2 P. L. 
Т. 40 


. INDIAN OARISB, 


* HARE KRISHNA SEN 0. Пяовн" OHANDRA DOTT, . , я 
not been set aside or reversed, may be alleged 


‘issne determined, 1 


W. N. 271; 19 0. L. 
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in a collateral proceeding." [See Per Willes, J., 
in Reg v, Saddlers’ Qo. (4).and the oases there 
sited. ] The fraud alleged in the present 
instance !а that Brajeawati, being іп. а 
position of brust towards the plaintiff, then 
а minor under ber de facto guardianship, 
fraudulently’ and dishonestly took advantage’ 
of her position by oausing her own name 
to be entered in the Record of Rights ав 


jointly interested with the plaintiff in 
the land in suit, when in fast the 
plaintiff alone was the lawluf heir. In 


my “opinion the question of fraud or- no 
fraud was one upon whish tbe appellant 
was entitled to have an adjudieation and 
the judgment and desree of the Deputy 
Commissioner should ba setaside and the 
sase remanded unde? the provisions of 
Order XLI, rule z3 of the Code , of Civil 
Prosedure, to the lower Appellate Court 
with instruetions to direat the Subordinate 


“Judge to hear the evidenee upon the issues 


of fraud left undesided and to determine 
the suit, It is unfortunate in this parti- 
anular ease that the evidense on that issue 
was not taken at the trial stage and the 
should like to add 
that the onua is upon the plaintiff to make 
out that a frand was eommitted whieh 
resulted in an incorrest entry being made 
in ‘the Settlement Resord. It is not suffiei- 
ent merely to prove that Brajes wari was 
instrumental in proenring the entry in the 
record, 16 must also be proved that what 
wa8 done by her was done with the fraudu- 
Ient intention of defeating the rights of the 
plaintiff apd that the Settlement Offiser was. 
misled by her ast and induced thereby to, 
make an insorreot antry-in the reeord, 

Моилок, Ј.--Тһе fasts whish' appear to 
me to be established are as follows : — 

The Settlement Ofiser, acting under He. 
gulation III of 1872, had resordéd the plaint- 


iff and Brajeswari in equal shares as 
maurast sotedars in respest of the lands 
in suit, Oa 29th January £911 the plaint- 


iff, then а boy of about !5, brought through 
his eertifioated guardian in the Court of 
Mr. Heard, Subordinate Judge, a suit, namely, 
No. 1 of 1511 for declaration of title to 


(B) (1868110 H L.O. 404 at p. 481; 82 L. I: Q. В, 
887; 8 Jur. (N. s.1 1081; 9. L. T, - (X. 2.) 60; 11 W. Б, 


1004; 138 R. В, 217; 1) E, R, 1С88, š 
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"the whole 16 annas and ‘resovery of posses. 
sion of that half share whioh was in 
the possession of Brajeswari. On the 12th 
April 1911 Mr. Heard dismissed the suit, 
on Фе ground that by reason of sestior 11 
of the Regulation , tho suis eonld not be 
entertained by a Civil Court., The District 

' Judge was of the same opinion and the 
plaintiff eventually preferred a sesond appeal 
to the High Oourt, 

Méanwhile on the 15th August 1911 the 
plaintiff again through his guardian filed 
Sait No. 3 of 1911 before the same Sab- 
‘ordinate Judge, praying for a temporary 
Separation by metes and bounds of that 
half share of whish the Settlement OMeer 
had found him in possession, Brgjes- 
.wari resisted the plaintiff's title aud the 
Court, after sompelling the plaintiff to pay 
‘Court-fees ав on a suit for resovery of 
possession and partition of а half, gave 
judgment on the 21st November 1911 that 
the plaintiff was entitled to partition ofa 
half share; on 2nd January 1912 the Civil 
Court Amin raported that the partition had 
been effeated. 

On or about 24th August 1913 Brajes- 
wari died and on the 26th August 1914 
the plaintiff withdrew the sesond appeal 
whish was pending in the High Oourt, 
with leave to sue again on the same sause 
of astion. 

. The present suit was assordingly brought 
in 1918 for deslaration of title to and 
resovery of possession of half of the pro. 
perty. 

In these sirsumstaness it sesms to ma 
that the plaintiff eanno& bring afother sait 
for the resovery of the half share whish 
formed tha gubjest-mattar of his a»psal to 
the High Court. А proprietor who askaa 
Civil Court to partition his share in joint 
property must, atate the extant of his share 
in suoh property and there must be an 
adjudisation between him and his eo-sliarera 
as to the extent of sueh shara ' He sannot 
say: Give ma a partition of my half share 
and leave my right to the remaining half 
share undetermined for the present. The 
Oivil Prowsdure Code does not authorise a 
temporary adjudication of this kind, whioh 
is the wery mischief against whieh Order 
II is designed to.operate and if a plaintiff 
asks for the tamporary partition of hia half 
sha:3 алй the Oourt grants his prayer, 
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the Iaw will assume that tke plaintiff has 
relinquished his elaim in respeet of the 
remaining half. It will avail nothing fo 
the plaintiff to say: “I expressly asked the 
Court to leave my rigkt їп respeot of the 
other half undetermined.” A plaintiff suing 
for partition ean no more do this than 
в lardlord sning upon a part only of his 
olgim for rent, and орот? the same principle 
t was held in Maksud,Ali v. Nargis Dye 
(4) that in а enit for resoyery of land 
failure to sue for relief in respeat of trees 
standing on the land wil operate as re. 
linquishment, *notwithstanding an expressed 
intention to ask for such relief in а future 
nuit, | 

There is also another reason why thé 
plaintiff eannot elaim a larger share pow 
than .he slaimed in the partition suit. He 
accepted the Resord of Rights and. he 
cannot approbate and reprobate at the same 
time. The sontention that he only provi- 
sicnally aesepted the ^ Resord of Rights 
sannot be aseepted, : 

I next proseed to consider the effest of 
sestion 11 of Regulation III of 1872, 

It is elear that the plaintiff not being 
eníitled to sue under westion 25A of the 
Regulation, the Civil. Court by reason of 
section ll would ordinarily be debsdrred 
from entertaining the suit [Ram Ohurn Singh 
у Dhaturi Singh (5)]. The plaintiff, however, 
seeks to avoid the bar by impeaching the 
Settlement Offiser's deores on the ground 
of frand. Now seation 9, Civil Proaaduia 
Oode,. shows that a suit will always 
lie in a Oivil Court to set aside a decree 
on the ground of fraud, provided there is 
no express or implied bar. The question 


is whether sush a bar fs  sontained in 
section 11 of the Regulation. In my 
opinion the answer is alearly in the affir- 


native, and 1 think that when an enast- 
ment that по suit shall lie 


says in 
any Сїй  Conrt it means that no 
suit shall lie of any ground whatsoever, 
ineluding the ground of fraud. }6 ia 


difficult to see why the Legisla'ure, having’ 
for ita objest that questions regarding the 
rights of tenants in baek ward trasta of eountry, 
sueh as the Santhal Parganas, should bg 


(4) 20 O, 322; 10 Ind. Deo. (x. в.) 218, 
(5) 18 0, 146; 9 Ind. Dee, (x. я.) 98. 
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desided by offieers who have better asdusint- 
вове with the people апа їп aesordages with 
t* prosedure designed to secure greater 
speed ‘and finality, should have by saving tha 
jurisdieticn of the Civil Court in matters of 
fraud frustrated that very objest. The whole 
&sheme of the Aot seems to me to lead to the 
sonelusion that the plaintiffs proper remedy 
was to apply to *the Revenue Authorifies 
within the time preseribed by the Regulation, 
and I think that he may still apply to the 
Lieufenant-Governor for a revision of the 
entry either оп tht» ground of fraud or any 
other. ground. It has beet held that a 
suit to set aside a Probate on the ground of 
fraud lies in а Oivil Court. So again has it 
been held that the prosqedings of a Oom- 
missioner appointed to assertain Ohaukidari 
Ohskran lands under sestion 58, Aet VI (В, 
©. ), 1876, are notwithstanding the pro- 
visions of seation 61 of the Act revisable ‘by a 
Civil Court when’ fraud is alleged ( Nobo- 
krista Mukheri v. Secretary of Stata for 
India (6)] Bot it is always.open to the 
Legislature to exelude the jurisdistion of the 
Civil Conrts, and in this eountry the power 
is freely exercised. In my opinion the 
plain meaning of sestion 11 of the Regula- 
tion is that exeept as provided in section 
25As no jurisdiotion whatsoever is left in the 
Civil Courts, But the plaintiff goes further. 
He sonténds that not only does a suit lie but 
that as there was fraud, he aan regard the 
desision of the Settlement Officer as a nullity 
and oan bringa suit for possession without 
seeking ‘to set aside the decision, In my 
opinion he cannot ignore the desision. It is 
a deoree and must be formally avoided. It 
is true that fraud vitiates. the most solema 
proseedings of a Court, but that mazim is 
subject to the sondition that if it is nesessary 
to do so, you must bring a properly constitut. 
ed snit for the purpose of proving the fraud, 
You eannot ignore a Oivil Court decree 
whioh denies your title and ийе for possession 
upon the basis of that tithe во long as that 
desree subsists, and the authorities show that 
wherever в dosument or в deeree or an 
adoption is immediately operative and res. 
triste the title of the plaintiff, he must sue ta 
веб aside the  obstruetion before he aan 
susseed in a suit for possession, 


(0) 11 0, 689; 6 Ind, Deo, (N: в.) 1180, 
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In Raghubar Dyal Sahu wv. Bhikya Lal 
Misser (7) it was held that if a Hindu widow 
adopts a son and makes over the property to 
the adopted son, the reversioner of her hus- 
band must first ang to set aside the adop- 
tion, but'where she dees not somplete the 
prosesdings of adoption by delivery of the. 
property but merely exesutes a deed under 
whioh the adopted son ів to take after her 
death, the reversjoner may at onse sue for 
possession as the inatrument exeouted by ihe 
widow in no way affests his rights in the 
‘property. To the same effest is the саве of 
“Annada Pershad Panja v. Prasannamoyi Dasi 
(8), where а patnidar, in exesution of a decree 
for dur-patnt rent against the benamidar of 
the true dur-painidar, having purehaged the 
‘dur, paini interest himpelf, and the true dur- 
‘patnidar having sued for possession of the 
dur-paint interest, it was held that as nothing 
more than the interest of the benamtdar 
himself was sold, the rights of the true owner 
. were not aífested and that he need not sue 
7 to кеб aside rent sale. It was assumed by 
their Lordships of the Privy Couneil in this 
sase that it would have been otherwise if the 
true owner had been affeeted by the sale. In 
Petherpermal Ohetty v. Muniandy Servai (9) 
a benamt deed of sale was sxeented by a 
proprietor in order to defeat an eqnitable 
mortgages. The proprietor subsequently 
sued the benamidar for the resovery of him 
property, and it was held that the deed, being 
eollusive was inoperative against the plaintiff, 
that it was not neeessary for him to bring a 
suit to set aside the deed and that Artiele 
144 and not Artiele 95 of the Limitation Act 
of 1877 was applieable to the suit. These 
eases merely re-assert the rule aesepted in 
Jagadamba Chaodhrant v. Dakhina Mohun Hoy 
(10), There it was held that it was open 
to the plaintiff to sue for possession if he 
eould do во without in any way disturbing 
the adoption set up by the defendant, but 


(7) 12 О, 69; 6 Iud, Deo. (x. в.) 48. 

‚ (8) 34 0. 711; 4A. 1, 1, 467; 9 Bom, І, В. 148; 
60. L.J. 17; 110: W. М.817; 17 M. L.J. 858; 84 
I. A. 188 (P. O.). 

(9) 35 О. 551; 16 Bam. L. В. 590; 12 О, W. N, 
562, 6 A. L.J. 290; 7 О. Lu J. 528; 14 Bur, І. R. 
108; 35 I. A. 98; 18 M, L, 5, 277; 4 M. L., T,'12; 4 L. 
В. R. 266 (P, C.). 

(10) 18 C. 808 at p. 317; 18 I, A. 84; 10 Ind, Jar, 
807;:4 Bar, P. О. J, 710; 6 Ind, Deo. (к. в.) Лобар. 9). 
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* thatit was otherwise in the ease of an heir 
who sould not get at his anoestor's property 
without disturbance of title and possession 
founded on an alleged adoption to that 
eansastor., It is trud thate in Ohunder Nath 
Ohowdhury v. Tirthanund Thakoor (11) it was 
observed by their Lordships of the Oalontta 
High Court that Article 95, Sshedule II of 
Aot IX of 1871, is not intended to apply to 
suits for possession of immoveable property, 
when fraud is moraly & part of the mashinery 
by whish the defendant has kept the plaintiff 
out of possession and that that Artiele has 
referenee only to sases where a party has 
been fraudalently indused to enter into some 
trausastion, exesnte some deed or do some 
other ast and desires to be relieved from tha 
eonsequenses of sueh eet, But in that даве 
the defendant, who was a joint proprietor 
with the plaintiff, purposely defaulted in pay- 
ment of Government revenue and then bought 
the property himself through а benamidar; 
the plaintiff sought to have the property 
reconveyed; and it was not nesessary for him 
to ask to set aside the sale on the ground of 
fraud.  Ártiele 95 of the Limitation Ast, 
therefore, did not apply 'and he was allowed 
the usual period oflimitation for resovery of 
possession, namely, 12 years from the date 
upon whiah his right acorued, 

‚ In Kusum Kumari Roy v, Satya Ranjan 
Das (12) the plaintiff brought а suit for 
administration and for the sonstrnotion of 
a Will, Inhis plaint he stated that he had 
been informed that the widow of the testator 
had purported to take in adoption a вор, but 
that he had been advised that sush adoption 
was absolutely invalid and dil not operate 
to pasa any title to the adopted son. The 
Oourt held that it was nesgssary for the 
plaintiff to dispute both the fast and the 
validity of the adoption and that she sould 
not proseed with the suit without amending 
her plaint. To the same effect is Malkarjun v. 

. Narhari (13), where theie Lordships of the 
Privy Oonnsil held that a party seeking 
relief insonsistent with а sale previously held 
with jurisdiatlon must first pray to set it 
aside and; that Artisle 12A of the Aot of 


(11) 8,0. 504, 2 C. І, В. a 1nà Dee, (x. s.) 905. 
(12) 7 О. W. N. 784; 80 O 
(18) 60. W.N. 10; 2 Bom. ЕЯ R. 997; 27 Т.А. 


216; 26 В, 337; 10 М.Ш J. 368; 7 Sar. PO. J, 
789 (P... : $ 
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1877 is not confined only to suits whieh seek 
no relief other than a deolaration that a sale, 
ouzht to be set aside, but applies also to 
suits where other relief is songht whieh вап 
only- be granted on an annulment of the sale. 
The authority of this ease is in no way 
questioned by their Lordships in the later 
сава of Khiararmal v. Daim (14). There it 
was ‘held that where a mortgagee’s property 
was sold, he being а party neither to the 
dearee nor the sale proceedings, he was en- 
titled to redeem without seeking to set aside 
the deoree and the sale, bes&use these рсовееӣ- 
ings were held without jurisdietion and were 
nullities; but where, as in the саве before us, 
a desree was passed with jurisdistion 
andin the presence of the plaintiff, the 
deeree is voidable upon proof of fraud 
and ean only be avoided by. а suit brought 
for that purpose. If the plaintiff were al. 
lowed to ignore the«leoree, it is diffioult to 
see with what object Artisle 95 of the Limi- 
tation Aot of 1908 sould have been enasted. 


'' But then the plaintiff refers to Rajib Panda 


v. Lakhan Sendh Mahapatra (15), In that 
oase the plaintiff brought a, suit for khas 
possession on the basis of a desree made on 
sompromise in & previous suit between him 
and the defendant, The defendant pleaded 
that the desree was afraudulentone. It was 
held that under sBeetion 44 of the Indian 
Xividenee Act he was entitled to adduse evi. 
densa of fraud. I agree that it was not 
necessary under the siraumstanses for tho 
defendant to bring a suib to set aside the 
deoree, for the Limitation Act does not affeot 
defendants, It would have been otherwise 
if the plaintiff had been the party whose 
rights had been restrioted by the deoree. 
Sastion 44 of the Hvidensa Ast is morely a 
rule of evidense; it eannot absolve the plaint- 
iff, from obedience to the rules of pleading 
aud of the Limitation Act, The defendant 
is entitled to say to the plaintiff : " the deeree 
may be void after you! have proved frand, but 
in order to prove it you must bring в 
properly constituted suit.” 

Tha plaintiff next relies on Kangal Ohandra 
Mandal v. Madhu Sudan Mandal (16), In 


(14) 82 0. 296; 1 0. D. J. 684; 82 I, А. 28; 8 Sor,” 


P. 0.5, 734 9 C. W. N. 205 2 A. І, J. 71; 7 Bom. 
L. R. 1 (P. O.). 
(16) 27 О, 11; 8 О. W.N, 660; 14 Ind, Deg. 


(м.в) 8. 
(16) 20 Ind. Cas. 417; 17 О, L. J. 587, 
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that sare the plaintif, a reversioner to his 
maternal grandfather, sued for dealeration of 
“title and resovery’ of possession of sertain 
property in respeat of whieh the Settlement 
Officer acting under Regulation III of 1872 
had resorded the defendant No. 1 as the pro- 
prietor of these lands, The defendant 
pleaded ssotiona 11 and 25 of the Regulation 
in bar, but their Lordships of the Calsatta 
High Court desided against that ples, on tha 
ground that at the time the entry was made 
the plaintiff had no more than в eontingent 
intereat, and: that*as he was not elaimiug 
throagh any pereon who was bound by the 
deoree of the Settlement Offiser, the deeree 
was not operative against him, 

This ease, therefore, does not sonflict with 
the views expreased in the cases‘above cited. 

There are three oases, however, whioh are 
direst authority in favour of the plaintiff, 
The Gratis Naidar Chand Singh vw. Ohunder 
Stkhur Sadhu (17), the вевопа is Mozuffar 
Ali v. Kali Prosad Saha (1), and the 


third-is Sib Saran Shah v. Rameswar De ` 


(2) of this Court. 

As to tho first it is to be observed that it 
was desided in the year 1888 and that ses. 
tion 25 of the Santhal Parganas Regulation 
at that time differed materially from sections 
25*and 25A of the present Regulat on 
whieb were enacted in the year 1905. Both 
the first and the sesond cases, however, decide 
that itis open toa plaintiff to ignore the 
settlement and to sue for possession, The 
third ease -desides that when fraud is al. 
leged, the Civil Court has jurisdistion to 
entertain a suit to set aside the Reoord of 
Rights, ' 

With the greatest respeat I venture to 
think that sestion 11 bara a suit altogether 
and that, in any ease, if a suit does lie, it 
must bs framed as а suit to aet aside a desrga. 

It is to be noted that in the seeond of these 
cases it was decided by their Lordships that 
the onus of proving that she entry was made 
after due pabliestion was upon the defendant, 
but itis now admitted before us that this 
view eannot be supported and that the ordi- 
nary presuniption that everything has been 
dong eorrestly by the Settlement Offiser mist 
"apply. Indeed; it was held in Shankur 
Prosad vuka (Januki Persad) v. Babu Dal 
Jha (18) that the Santhal Parganas Rego- 


17) 16 0. 765; 7 Ind, Deo. (и. в.) 1004, 
(18) 28 Ind. Cas, 241; 19 C. W, N, 498, 
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lation makes the  Reeord of Righta oon- 
elusive proof of the rights and interests 
therein resorded and that a party relying 
upon it eaunot be walled npon to prave in the. 
first instanse thee cervise of the required 
notices, The learned Vakil for the 2ppsllant 
before Ча now admits that he eannot take this 
objestion to the Record. 

There is yet another defest in the &uit, 
Order V |, rule 4«of the Civil Prosedure Code, 
requires that partioulara of fraud shall be 
given in the plaint, A general averment 
that the Survey entry was obtained by fraud 
will not вазе, and if authorities ara:naeded, 
І would refer only to Gunga Narain Quota 
v. Tiluctram Ohowdhry (19), Tha plaintiff 
must state whether the fraud was oommitted 
by the Settlement GQficer or by the oreda- 
овавог of the defendants and in either oase 
he must give farther and better partisulars. 
We do not know whether Brajeswari adduced 
ary evidense before the Settlement Ofiser 
and for all that we know, it may be that not. 
withstanding anything that was said or done 
by Brajeswari, the Sattlament Offiser same 
to an honest and independent ooneslusion that 
Brajeswari was entitled in her owa right to 
half the property as absolute ownsr, Tha 
plaint, therefore, is defective and should have 
been rejested, 

Before the learned Distriet Judge a fur- 
ther point was argued, namely, whether 
assuming that Brajeswari was only in posses- 
sion of a Hindu widow'sestafe, the plaintiff was 
the preferentialheir as against the defendants, 
Upon this point it is now admitted that the 
learned Judge’s desision in favour of thé 
defendants, who are the daughter's sons of 
Brajeswari, must prevail as against the 
plaintiff, who із the son by another wife of her 
husband, - Moreover, this point, as was ob- 
served by the learned Sabordinate Judge; 
does not arise out of the plsadings and the 
plaintiff ought not to have been allowed to 
take it before the Vistriet Judge. 


The result is that the appeal shoald, in a» 


opinion, be dismissed with sosta. 


Bvo«niLt, J.— This matter, whish in the first 


-instanes eame up for hearing before Mullick, 


Ј., and myself, was.an appeal from the 
desision of the. Distriet Judge of Dumka, 


(19) 15 0, 588; 15 I, А. 118; 12 Ind. Tar on 6 
Sar, P, С. J. 168; 4 Ind, Deo. (x, в.) 988, 3 
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dated tte 14th September 1918, ` affirming. 
a decision ої the Subordinate Judge of Pakur 


given on the 25th June of the same year, 
The faotr, so far as, they were material, 


did, not appear to be complicated, but two. 


‘scmewhat difficult queri n of law were 
rpiced which it was thorght ‘advisable to refer 
tò & Ful Bench. Whatthece two points are 
вап at once be appreciated from the follow- 
ing short statement of the position, i 

A nencalkd Soxatan Sep, a resident in 
the Distrist of Sonthal Parganas, died in the 
year 1100; he had had two wives, namely, 
Brajeswari Оввввув who was bis first wife and 


Nritya Sakhi Daesya who was his sesond wife. | 


Ву Lis first-wife Brajeswari, Sonatan Sen had 
issue, namely, one sonand one daughter both 
of whom predeseased their father, the former 


leaving а widow and a ddughter and the latter 


two sons; "These two sons are the defendants, 
By his seacnd wife Sonatan Sen had issue 
ope son who is the plaintiff. The sesond 


wife Nritys predeceased Sonatan Sen, bnt the. 


first wife Brajeswari survived him. When 
Sonatan. Sen died the plaintiff waa а, 
ehild of, it is said, about five ог віх 
years old; there is no evidenos as to his 
exact age, but iteeeme to have been aassept- 
ed that he was about 15 in 1911. 


Sen died, отпей and possessed of oertain 


properties rather more than 100 bighas in. 
Ceath krevght, 
neder the tettlement operations applicable. 


extent, whieh were after his 


to the Sonthal Parganas Distriot. The Set. 


tlement was not actually effected until the. 


year 1£04 5, when the plaintiff war, of course, 

still a small boy, and this is what is the origin 
of this litigation, Brajeswari's name was pn- 
tered in the Reeord of Rights jointly with that 


of the plaintiff in sonneotion with tbe proper-, 


ties of her deceased husband. It may inoiden- 


tally be mentioned that she was also, во it ів. 


stated by the plaintiff, granted by the Settle- 
ment Officer 20 b:ghas of land out of her de. 
oeaced husbano's estate, for her maintenance 
“during her lifetime, She died in 1913, 


The plaintiff in this suit alleges.that after . 


his father'a death he was as a ohild brought 
ср by his step-mother Brajeawari, wi:h 


whom he lived and һар she, who was in. 
1:045 tbe date of the settlement operatione, 


then(to use the phrasing of the plaint) ' 'aeting 
ashis de'facio guardian and managing the 
properties on his behalf fraudvlently. and 


Gjebonestly and in betrayal of her position of | 
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Sonatan , 


trust and confidences and taking advaniage of 
her poritigp, saused the land to be entered in 
the Abstrast Khatian Jamabandi in tbe joint 
names of herself and the plaintiff, whioh she 
had norightto do; that the'entry of her 
name was illegal, fraudulent and imprcper; 
that the scls name of the plaintiff was. fit 
to be entered in, and that Brajeswari, the 
widow of Sonatan Sen, was not the heir 
and had no right of ownership in the presenoe 
of the plaintiff," 

The defendants eontend that in view of 
eertain portions of tbe' Rgsulation govern. 
ing settlement * proeeedings in the Son. 


thal Parganas Distriat, the  plaintiff'8 suit : 


із barred and 
all This із опе of the poiats referred for 
desision to this Fall Beneh. 

In order to explain (the second point refer. 
red, it is neosesary бо trase somewhat closely 
what took plase after the name of Brajeawari 
had in 1904-5 been entered in the Reeord 
of Rights. 

The plaintiff was, no doubt, married at 
aecording to oustom, an early age. 


cannot be entertained at- 


In 1908 . 


his father-in law, whoee name was Kunja. 


Bebari Daha, applied to the Deputy Com. 
missioner of the Sonthal Parganas to be 
appointed the plaintifi’s guardian and his 
application was granted. Disputes, appa- 
rently at опоє, arose between the guardian 


end Brajeswari, for inthe same year litiga. . 
tion between tbem took plase i in the Court of . 
the Sub- Divisional Officer of Pakur relating to . 


the eutting of erops on the land, to half of 
whioh it would eesm that  Brajeswari was 
even then asserting her personal right, At 
any rate in January 1911 the guardian som- 
meneed in the name and on behalf of thg 
plaintiff a suit (No, 1 of 4911) . against 


Brajeswari in the Qourt of the Subordinate . 
Judge of Pakur for a deolaration of the. 
plaintifi’s title to the whole of his deeeased . 
father's land and for possession of that moiety . 


whieh was in her possession, 
Brajeswari, besides ealling in aid: the entry 
in her favour in the Record of Rights, raised 
various defences, elaiming to be the sole heir 
of her husband and ayerring that the plaintiff 
was . illegitimate, but on these details it 
is not necessary here to dilate, as the 
Subordinate Judge in April 1914 dis. 
missed the astion on the ground tha it. 
was not open to the plaintiff to bring aueh . 
а saib, having regard to the provisions of 


In that action | 


TE 
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fection 11 of Santhal Parganas Reghlatlon 
'IILof 172, An appeal to the Distriet Judge 
ef Dumka was dismissed in June of the same 
year. An appeal was then preferred to the 
High Court of'Caleutta, whieh did not give 
its decision (to whieh I will refer presently) 
‘until August 1914; during this interval, 
however, two other oirsumstances bad taken 
plase, ° ы 
Firstly, the guardian had in August 1911 
commenced a ourlous suit (No.3 of 1911) 
before the Oourt of the Subordinate Judge 
‘at Pakur against, Brajeswari, {n this suit 
whilst Brajeswari’s alleged frand was 
again recited and the plaintiff's claim to the 
whole property re-asserted, it was prayed on 
the plaintifi’s behalf that, as in view of the 
deeisions of the Subordinate Judge of Pakur 
and of the Distriet Judge of Dumka in Suit 
No. 1 of 1911, the Resordof Rights was binding, 
he was slearly entitled to half of the property, 
-a partition of the property into equal shares 
might at опое бе made in order that, until 
the decision in the appeal ‘pending in the 
High Court of Oaleutte, the parties might 
enjoy the amenities of the land without 
disturbanse ot breash of the peace; it was 
indicated that the request for sueh partition 
was based upon the idea that it should be 
temporary and should ан а natural -corollary 
be of no effest in the event of the Oaleutta 
High Court allowing the appeal, but that it 
should be permanent in the event of that Court 
upholding the decisions of the lower Courts. 
Brajeswari in this action set up a defence 
not, in part, similar to that which she had 
put forward in ber defense in Suit No. 1 
of 1911; she now alleged that the property 
never belonged to her deceased husband 
Sonatan Sen at ll, but in fact was the-prop- 
erty of her dead father named Nafar Maddi, 
who gave itto her son Akrur, from whom 
at his (Akrur's her son's) death she had 
inherited it. The Subordinate Judge did 
not believe this story put found that the 
property had belonged to Sonatan Sen; and on 
November 1911 he granted "what was asked 
for on behalf of the plaintiff, I need not at 
this stage refer further to the finding of the 
Subordinate Judge in that Suit No. 8 of 1811, 
e though I shall have to do so later; but I may 
here mention that there was no appeal by 
Brajeswari from it and the property · was 
officially divided in 1912. : 
Phe seeond important oesurrenes whioh 
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took plase before the Caleutta High Court 
gave ite deaision was that Brajeswri died in 
August 1913, i 

. When the matter вате before the Caloutta 
High Court in the following year, the Court 
made aa order substituting the names of the 
two grandsons of Brajeswari, who are the 
defendants in the present suit, for Brajeswari 
in that appeal and allowing the suit to he 
withdrawn with liberty to the plaintiff to 
bring a fresh suit on the same oause of action 
or апу further aanse of astion which may have 
aearued ia his favour or upon both, 

This latter part of the order was made 
begause i$ was sontended on behalf of the 
plaintiff that as it had now beén desided 
in Suit No, 3 of 1911 that all the property 
belonged to Sonatan Sen and as Brajeswari 
was dead, the plaintiff would in any event be 
her heir, | 

In January 1918 the plaintiff, no longer 
being a minor, eommensed his present suit 
against the two defendants, Brajeswari’a 
daughter's sone, who were iu possession of the 
moiety held till her death by their grand- 
mother; he re-iterated the eharges of fraud 


. 


already made by him in Suita Nos. 1 and З of- 


1911 and his alaim to the whole of Sonatan’s 
estate, To this the defendants replied that 
his suit was barred by sestion ll of the 
Sonthal. Parganas Regulation III of 1872; 
alleged that he was illegitimate and eontended, 
inter alia that the suit was not maintainable. 

(а) In view of Title Suit No. 3 of 1911, 
he being thus barred by Order II, rule 2-of 
the Civil Prosedure Code, 

: (b) In view of Title 

acting as res judicata. 

1t is with regard to the questionas to whether 
the previous Suit No. 3 of 1911 prevents the 
present suit from being entertained that &he 
second point has been referred for sonsideration 
to this Full Benoh. ` А 

This point was not sonsidered either by 


Suit No, 1 o£ 1911 


the Subordinate Judge of Pakur or by the, 


District Judge of Dumka: all that they 
decided may be, for all material purposes here 
stated, as being that the plaintiff was bar. 
red from bringing his suit by seotion 11 of 
the Sonthal Perganas Regulation ЦІ of 
1872, . 

1 having been now explained what is the 
patare of the points upon whiah reference haa 
been made to this Full ‘Bensh, it is nesessary to 
examine them more closely; and I will dea 


oy 
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first with the question as to whether the 
plaintiff's suit was not maintainaable in view 
of the Santhal Parganas Regulation, ILI of 
1872.. à 

I may prefase mf observations upon this 
point by stating that it'has been strongly urged 
upon this Court that the obvious intention of 
the Legislature when dealing with, to quote the 
phrasing of the preamble of* Aot XXXVII of 
1855, “the uneivilized raes«of people oalled 
Sonthals" was to remove them from the 
operation of the general laws and to plaee 
them under legal insidenoes suitable to their 
somewhat primitive degree of eulture. I fully 
appresiate this undoubted fast, but need 
hardly say that the funation of а Oourt 
of law is to construe an enactment assord. 
ing to its phraseology. 

-Now the Regulation of 1872 ia & som- 
prehensive Code of Prosedure; by ssotion 
11 itlays down that: “Exeept as provided 
in sestion 25А по suit shall lie in any 
Civil Court regarding any matter desided by 
апу Settlement Court under these rules; but 
the deeisions and orders of the Settlement 
Courts made under these rules, regarding the 
interests and rights above mentioned, shall 
have the foree of a desree of Court.” 

: Seetion 24 is also not unimportant: It 
provides that, after the making of the Resord 
of Rights and its publieation in the manner 
prescribrd, a period, of six months is given 
during whieh any person interestad may 
bring forward any objeation whieh he 
may desire to make to any part of the 
reeord, 

‚ Seation 25A, which is referred to jn seobion 
11, gives power to eertain proprietors in certain 
sirenmstanees to bring a sivil suit in certain 
Courts to eontest the finding or reeord of 
the Settlement Offieer within three years 
from the date of the publication of the 
Resord of Rights; but this section is not 
in this case material, as the parties here 
do not fall within those eategories of persons 
to whom alone the section is applicable. 

Seetion 25 preseribes that after the exipra- 
tion of the period of six months sontem- 
plated in section 24, the reeord shall be 
eonelusive proof of the rights and oustoms 
therein resorded with *the  exeeption of 
certains eases and subjeet to sertain investi- 
gations which are not here appliesble, bnt 
in sub-aeetion (8) there is a proviso that 
jn the*oage of the discovery of “material 
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error" (whatever that may mean) it shall 
be lawfal for the Lieutenant-Governor to 
direot that the resord of апу village shall be 
revised, E 

No question arises in this oase as tothe 
finality of the Record of Rights in whieh 
the plaintiff and Brajeswari were resorded 
ав joint owners of the property, exoept as 
to whether in view of  seotion 11 it is 
still open to the plainti£& to bring a suit 
for & declaration of title and resovery of 
possession on the ground that the Settlement 
Offieer's desision was olffained by Brajes- 
wari’s fraud. 'Seotion 11 says: “No suit 
shall lie in any Civil Court regarding any 
matter desided by any Settlement Court 
under these rules,’ Now what does that 
mean? The next sentenes shows, The 
Regulation goes on: “But the decisions and 
orders of the Settlement Oourts,,..,,...shall 
have the forss of „а  deeree of Court,” 
That is all, and it seems to me that what 
is meant is simply that the deeision of the 
Settlement Offiser is to bə regarded as a 
decree of a Civil Court, If, subjeot to what 
I have to say with regard to fraud, an 
attempt were to be made to open in а 
Оеп Court а matter already desided in a 
Settlement Court, the plea of ves judicata 
would be at onse an effeative answer. "Bat 
it 18 interesting to observe the авревё with 
whioh this seotion was regarded in the sub. 
ordinate Courts. In Suit No. 1 of 1911 Mr, 
Heard, the Subordinate Judge of Pakar, says 
"Really the whole thing is an oft told tale 
here, and the present suit seems to me yof 
another attempt to get a Civil Oourt to 
meddle with a settlement finding and entry, 
енини БЛВ ОЇ, ооо ЇВ glearly shut out 
by sections 11, 25 and 25A,,.,.,... No ordinary 
Divi] Oourt oan meddle with the matter 
at, all or toush the burden with one of 
its fingers...........A mere averment of fraud 
obviously cannot eonfer on a Subordinate Judge 
& jurisdistion he does not otherwise possess to 
intrudein matters already desided in Settles 
ment Courts,” 

The Distrist Judge, Mr, Allanson, wrote; 
“It is extraordinary how, despite the very 
elear provisions of seotions 11 ande 25 
venons nns litiganis again and 
again institute. oases to contest the sorragt« 
ness of the Settlement Record, This Court has 
again and again held that sueh suits do 
not lie, Section 25 (3) slearly provides 
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` &' means Of redress -if' there bas been m 
material error (e. g., düe to fraud) in the 
Settlemsnt Reaord," In this tuit the Sub. 
ordinate Judge Shahabuddin Khan thought: 
that the only -prooseding open to the plaintiff 
was through gestion 25, eub-section (3); and: 
the Deputy Commissioner Mr, Tanner was of 
the same opinion, E . 
But if, as I read seotion ll, it dosseno 
more than give the deeision of the Settle? 
ment Oourt the forae of a Civil Oourt dearee,- 
such deoision owns only such legal inoi- 
dences ав are attached te a Civil Court dearee,' 
and. one of, those insidenees is that if a 
decree has been obtained by fraud it isa. 
nullity; or, in other words, the deeree has 
no existenes, ‘Nor is. the position cf the 
desision of a Settlement Court materially 
strengthened intripsiesl by any deolara. 
tion sush as is found in sestion 23, to the 
effect that it ів “‘sonelngive proof” of the. 
rights and eustoms therein resorded; for во 
ioo: in the came sente із a decree of a 
Qivil Court. It is suggested, however, that, 
as by section 25, snb-seetion 3, ап avenue. 
is still held open for а restification of. a 
material error, that provision in some way,. 
f ar not very elesr. how; prevents the. · 
ordinary legel incidences being ‘attached to , 
the "deoision. of a Settlement Court, but: . 
although it is true that this path might: - 
be followed in many sages where sestion, 11. 
wonld.undoubtedly.:bar a  .eivil snit, I do. 
not understand how beyond offering a greater 
воре for alteration than would be possible 
in the case of a Civil Court девгев and 
perhaps in the esse cf fraud a shoiee of 
remedy nof availáble to the ordinary litigant, 
jt вар. be contemplated. that a permission, 
to approach the Chief Kxeoutive  Offiser 
ean in асу way be regarded as per ge. 
ousting the -jarisdiction of the Civil Courts. 
If then the deoision of the Settlement Court | 
ig to be resognised as a: decree of a Civil 
Gourt there’ ia no question but that if 
obtained. by fraud it is @ nullity, nor is it. 
open to doubt that it is not nesessary where. 
fraud -is, alleged to bring apy action to 
set aside the desision before commensing а 
sait in claim of rights wrongfully affected By 
fhe fraudulently obtained deoision, , E 
“For these propositions I think the ease 
of Heg. v. Saddlers Cg (3) is alone ample 
authority, where, it ig clearly stated, as 
quoted by the, learned Chief Justice 
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in his desision on this ease, "a'judg-«: 
ment or decreas obtained by fraud пропа 
O.ur& binds not suoh Court nor any other, . 
and its nullity проп this ground, though it bas. 
nc6 been set aside oreraversed may. be alleged 
in а collateral proceeding,” 

Вав indeed this very question as to the. 
effeat of sestion 11 of the Santhal Parganas , 
Regulation, 1872, has already been considered 
on more than one девавіоц and I find that the 
view whish Lholdis supported by a no means , 
negligible series of deoisions. 

Іт the case of Kangal Ohandru Mandal 

Madhu Sudan Mandal (16) heard in 
appeal before Stephen and 


У, 
Calautta on 


. Mookerjee, JJ., seotion 11 of the Santhal 


Parganas Settlement Regulation same under . 
э id 

Jn that ease it was held -thst a person, 
who at the date of the Settlement had no. 
more interest than that of а contingent 
revérsioner, is not, when his interest matures, . 
debarred from questioning the validity of. 
the Settlement Record оп tbe ground that 
owing to sollusion between other parties 
(through whom he does not elaim) at the 
date of the Settlement the party from whom 
his reversionary interest came was exsluded _ 
wrongfally from. being reeorded on the 
Settlement Reeord; The faste allegàd were. 
simple enough. One Gobardhone Mandal, 
owned the property in question; he had. 
two wives Gobinda and Dargamoni; the 
former had three daughters Raimoni, 
Brajomuniand Mandakini; the plaintiff waa. 
the sen of Raimoni, the first three 
defendants were sons: of Mandakini and 
the fourth” defendant the son of Brajomoni, - 

The Settlement took. plase in 1877, prè- , 
sumably after Gobardhone Mandal’s death. - 
The plaintiff alleged that by oollasion 
between the widow Durgamoni and the first 
defendant the latter got himself resorded on. 
the.resord as proprietor. The plaintiff 
brought a suit for declaration of title and, 
recovery. of possession of а certain share, 
iu the property andit was held that he sould 
do go. е, 

It is, however, appositely pointed out that 
in that action the plaintiff, who at the , 
date of the entry 4n the Record of Rights 
had merely a contingent interest, was cot а 
party to the settlement proeeedinge and, there- 
fore, not: bound by them; but it may te 
recollested that in the matter now ebeforg 
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us the plaintiff was at the date of the 


. alleged fraud at the time of-the-Settiemoent 


„в mere shild and was there only represented 
-by the person who ів alleged tó have asted 
- fraudulently and «that «8 soon as he reseived 


' an independent guardian, the question of ' 
. fraud was immediately raised on his behalf; 


‚ but see аз to the  effeot of minority in 


"normal oases Shanker Prosad Jha (Janukt А 
`. Persad) v. Babu Lol jha (18). However, `° 


* the matter was taken further in the 
саке of Mosuffar Ali v. Kali Prasad Saha 
! (1), heard on appeal in Caleutta before*-Moo. 
*:Kerjso and Beasheroft, JJ., when seetion 11 
' of the Santhal Pargaras Regulation again 


1 


'^ game under sonsideration. 


The plaintiffa in this ease alleged (they 
© were suing the defendants for rent) that 
' they were not aware, until the suit, of the 
: entry to their detriment in the Settlement 
: Reoord and that this absense of knowledge 


'-was due to the fraudulent action of the - 


defendants who had sonsealed from them 
i (the plaintiffs) the fast of the resord having 
' been made in their (the defendants’) favour. 
The Court in its judgment referred to 
© desisions (quoted on „раве 273)  whish 
' established the view. that if a defendant ina 
' -Buit pleads the Record'of Rights as а раг to 
© the’. suit, he raises in essence a plea of res 
'judicata and that itis -obligatory upon him 
t to show the sireumstanees under which the 
'.desree was made and to prove that it does 
: operate as resjüdicaía. This was probably 
not altogether sorreet, but the Court then 
: proseeded to state that when the defendant 
‘has thas proved that the requirements of the 
Statute have been fulfilled, -it then becomes 
' open to the plaintiffa to urge under sestion 
-44 of the Indian Evidenee Act that the entry 
; was obtained by-frand. 
The Court, therefore, held that there must 
v be в fall-enquiry into the matter, one of the 
. subjests of suoh enquiry being as to whether 
^ the - entry in the Regord of Rights was-in 
-fast obtained by fraud as alleged by the 
plaintiffs. 
In other words, the Court held that ina 
- oa8e where fraud is alleged, seetion 11 of the 
- Regulation does not bar a oivil auit which 
з would-or might have the effeot of disputing 
: the assuraey of-the Reaord of Rights. 
~In the ease of Sib Saran Shah v. Rames- 
-war De. (2) desided in 1920 in this Court 
son @oond- appeal by Adami and Das, JJa 
62 
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.the matter was onee more 


_ given are inadequate. 
.Say that they are 


dealt with. 
In that ease the defendants had mort. 
gaged in 1908 a part of their intereat‘in 
certain property to: one Golab Marwari; he 


.obtained a mortgage desree and at the sale 


the plaintiff purehased the property. The 
Reanrd of the Settlement was published in 
190 і and in the record. the defendants were 
entered as exolusive owners. 


On the plaintiff enfleavouring to take 
possession he was resisted by the defendants, 
who alleged that the „Record of Rights 
showed them as exelusive owners ; the 
plaintiff in 1£09 instituted a suit to obtain 
possession of the property and the defence 
was based on seotion 11 of the Regulation. 

The plaintiff," of sourse, alleged fraud 
on the part of the defendanta, 

In the sourse of the judgment of the боша 
delivered by Adami, J., he says: — 


“It is argued that the general law as to 
the competenoy of а suit to set aside a deoree . 
on the ground of fraud will not apply to an 
entry in the Reeord of Rights under the 
Regulation. In my opinion this sontention 
sannot be upheld, Proof of fraud ia‘ вц ві. 
ent to nullify a desree or order whether 


‘under the Civil Prosedure Code or other. 


wise, and if the plaintiff in the present suit 


, вавдввйя in proving that the entry was 


obiaived by frand he will be entitled to have 


` the deóree dealared null." 


The matter was, therefore, referred bask. 
Even if my ownopinion had not been in 


'aesord with the trend of the above oaser, І 


should have felt reluotant to come to a 
decision contrary to their tenor. It ie, 
bowever, suggested here that where fraud is 
alleged, partioulars must ba given in the 
plaint and that in this oase the particulars 

{am not prepared to 
insufficient. If in fast, 
as is alleged, Brajeswari did, whilst in a 
fiduciary position, towards the plaintiff arid 
with a view of d'epriving him in favour of 


: herself and ber own ohildren of his rights, 


persuade tho Settlement Officer, by some sueh 
false story as bas already been exposed 


-ga to the property or-rather part of it 


coming to ber through her father, to placa 
her name on the resord, she was undoubtedly 


- guilty of fraud and I thick that the partion. 
‘lara given in season 7 of the plaint are 
-guffisient to justify the enquiry sought, 
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.in this suit) have been brought 
- record at the instanes of the appellant and 
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I now pass to the sesond point réferred 
for the sonsideration ofthis Bengh. It is 
how far, if atall,the previous Suit No. 3 
of 1911 aots asa bar fo the maintenanoe of 
the present вор, 

What is eontended by the defendants is: 
that, in view of the provisions of Order П, 
rule 2 of the First Sehedule to the Civil 
Prosedure Code, the plaintiff’s partifion 
‚ Suit No. 8 of 1911 prevents him from 
bringing the present aation, 

I think that it is desirable here to look at 
the terms of the order passed by the High 
Oourt of: Caleutta in ‘the appeal in the first 


. guit brought by the plaintiff,-No. 1 of 1911. It 


was made on Anguat 25th, 1914, and reads: — 
* Under the sireumstanges of the sass we 
think thatthe bast ‘sovrse is to allow the 


. plaintiff to withdraw the suit, with liberty. 


to bring a fresh suit on the same cause of 
‘getion or any further eause of astion that 
may haye acorued in his favour or upon both. 
The respondents (i, e., the present defendants 
on the 


they are entitled to their вовія, one gold 
тош. Just Umesh Chandra Datt and 
Sushand Datt be“substituted in plase of the 
. deasased respondent for the purpose of this 
appeal without desiding whether they are cr 
are not the legal heirs of the deceased," 
Now what were the “‘siroumstances” 


"mentioned ? One was the death of Brajes- 


wari and the other was the desision (not 


appealed from) of the Subordinate Judge of 


Pakurin Suit No. 3 of 1911 that the property 
all had belonged to Sonatan Ben; as a result 
of that deaision, plaintiff sonsidered himself 
in law tho heir to half of the property 
held by Brajeswari in preferense to her 
‚ daughter's sons; : 

But though plaintiff was thus definitely 
given. leave to bring а fresh aation and 
though no doubt, and it was not eontended 
_to the contrary before thie Court, in view of 
suoh permission Suit No, bof 1911 oould not 
he regarded as forming any bar by way of 
ves judicata to the present suit, I do not 


think .that that order of the High Court of | 


‚ Caleutta affected materially. the effeot, -if 
any, ‘оп the present suit of the proseedings in 
Suit No. 3 of 1911, and this notwith- 
‘standing. the fact thag what had 
taken place in Suit No. 3 of 1911 must have 
been plaeed before the High Court, The 
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bearing of Suit No. 3 of 1911 on the, present 
suit must, therefore, be sonsidered separately, 
though its effeat is not strengthened by the 
withdrawal of Suit No, 1 of 1911 in view ‘of 
the permission grapted to start anew. 


The provisions of Order II, rule 2, preseribe Ы 
“(1) Every suit shall inelude the, 


as follows: 
whole of the olaim whieh the plaintiff. is 
entitled .to maka in respeot of the sause of 
aotion; but a plaintiff may relinquish any 
portion of his alaim in order to bring the suit 
within the jurisdistion of any Court." 

(2). “Where a person omits to sue in 
respesb of or intentionally relinquishes any 
porjion of his olaim he shall not àfterwarda 


sue in respest of the portion so omitted or: 


relinquished. Е 
(3). 
relief in respect of the same cause of action 
may sus for all or any of such reliefs; but if 
he omits, except with the leave of the Court, 
to sue for all such reliefs he shall not 
afterwards sue for any relief so omitted.” 

Now the oirsumstanees under whioh Suit 
No, 3 of 1911 was brought were peeuliar. 
The plaintiff's guardian had brought Suit 
No. 1 of 1211 in which he had elaimed the 
whole of the property. The Subordinate 
Judge, in dismissing his elaim to the whole 
on teshnieal grounds of the bar by the 
Santhel Parganas Regulation, expressed the 
view that plaintiff was elearly under the 
Resord of Rights entitled to half the 
property. So too did. the Distrist Judge. 
The plaintiff had appealed, 

Bat the guardian apprehended that even 
with a olear statement of his right to the 
undivided’ moiety of the property, he would 
not have any peaeable enjoyment of any of 
it. There had already in 1909 been serious 
difficulties between himself and Brajeswari, 
whioh had eulminated in а miscellaneous 
judioial proceeding in that year before the 
Court of the Sub-Divisional Offiser of Pakur 
(Case No. 48 of 1909), asa result of which 
Brajeswari was, in order to avoid а breaeh of 
the pease, permitted to out the erops on 
condition of giving substantial seaurity, 

Realising, I assume, that а lengthy period 
must elapse before his appeal eould be 
disposed of, the plaintiff’ s guardian sommensed 
Suit No. 3 of 1911. Now it is very clear from 
the plaint how the plaintiff framed his suit 
and for what he asketl, It wasa suit for 
what I must ва] an énierim pastition 


"A peraon entitled to more than one 


oe 


‘ean have any application in this ease. 


: Vel. ЫХ] 
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‘The plaint resites what the plaintiff alleged 


that Brajeswari had done and then in clear 
and unmistakeable language why, pending 
the result of the appeal in Suit No. 1 of 


. 1911, it was resessary for the eonveniense 
-and peaceful enjoyment of both the parties 


that the property should be divided up into 
two equal shares, one for the plaintiff and 
one for the defendant; eaoh party would 
quietly ovsupy their allotted moiety until 
the result of the appeal; if the appeal’ 
was desided in favour of the defendant, then 
this temporary partition would Бевоше s 
permanent one. Nothing eould have been 
more explicit. Now it is said that there 
is no such thing known as a temporary 
partition of land, I do not know why there 
should «of be, and no authority was prodused 
for suoh а proposibion. 16 seems to me easy 
to imagine sages in whieh, such as this, a 
temporary partition might well be of great 
utility. It may have been unusual, and it is 
possible that it was unnecessary and that 
the plaintiffs’ rights sould haye bean 
safeguarded ad interim better in other ways, 
but at any rate what the plaintiff asked 
for was apparently granted. The order of 
the Court is not before us but the plaint and 
desision аге, 


It may well be that as Brajeswari in the 
suit claimed all the property as her own 


devolving upon her through her father, the 


plaintiff, therefore, had to fight again on 
new ground a battle for hia half share, but 
that in по way affeots the character of his 
elaim, No question of res judicata ean arise 
from the litigation having assumed that 
form, 

I eannot myself see how Order II, rule 2, 
The 
elaim in Suit No. 3 of 1911 inaluded the whole 
of the slaim made by the plaintiff, whieh wag, 
for a temporary partition of the land pending 
the appeal in the other action, He aertainly 
did not omit to sue for any portion of his 
slaim, as be had already done so in Snit 
No.1 of 1911; he most certainly never 
intentionally relinquished any part of his 
slaim, but on the other hand he was at the 
utmost pains to show that he desired not to do 
во; he plaeed his ‘position most clearly 
before the Court. Whatever was done must 
at the worst be taken to have been done with 
the Oourt!s leave, 
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For the above reasons, therefore, I am of 

the opinion that the appeal shonld be 

allowed and I agree with the order as 

to remand indicated by the learned Ohief 

Justieo, . . 

Oase remanded, 


LAHORE HIGH COURT, 
Frest Отт. Appaan No. 469 or 1917, 
.  April%, 1921, 
Present: —Sir Shadi Lal, Kr,, Chief Justieo, 
х and Mr, Justice Wilberforee. 
HAROHARAN DAS— DEFENDANT — 
* APPELLANT 
versus 
SUKHRAJ DAS —PLAINTIFF AND OTHERS— 
DxzrsxpaxTS— RESPONDENTS, 

Court Fees Act (VJI of 1870), Sch. Il, Art. 17 (8) 
Partition — suit-—Appeal ‘challenging mode of— 
partition—Court-fee payable—Jurisdiction, value for 
purposes ol—Appeal, forum of—Claim for partition of 
share of опе co-sharer—Decree for partition of share of 
all co-sharers, 


Where in an appeal arising out of a partition 
suit, there is no dispute as to the respective shares 
of the parties and the appellant geeks only ta 
impeach the mode of partition; the case falls within 
the purview of Article 17 (6) of Schediüle II ta 
the Court Fees Act and the memorandum of 
appeal requires ошу a Ев, 10 stamp. [p. 980, col. 1,] 

Where the plaintiff in a partition suit seeks to 
separate only his own share of the joint property, 
the value of the suit for purposes of jurisdiction 
is the value of the plaintiff's share and the same 
value determines the forum of appeal. The mera 
fact that the decree passed in the suit effecta a 
partition inter seamong all the co-sharers, would 
not affect the value of the suit or of the appeal, [p. 
980, cols. 1 &2 ] 

First appeal from @ deeree of the Sub. 
ordinate Judge, First Olass, Lahore, dated 
the 15th August 1916. 

Lala Tirath Ram, for the Appellant. 

Messrs. Gokal Ohund Narang, Ghulam Rasul 
and Lala Mul, Ohand, R. S., for the Re. 
spondents.  * 

JUDGMENT.—This is a firat appeal 
from a final desree passed by the Subordinate 
Judgé of Lahore in a suit for the partition 
of joint immoveable property. The momo- 
randum of appeal bears a Court-fee Stamp of 
Rs. 10, but the respondents eontend that the 
Oourt-fee should be ealeulated on the market 
value of the entire estate, or, at any rate, 
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. of the plaintiffs share in that estate. . Now, 
it is elear that there is no longer any dispute 
abont the share to whish each ao-gharer was 
entitled, and the appeal seeks only to impeach 
the mode of partition. In these eireum- 
stances we think that it ia not possible to 
estimate at a money value the subject matter 
iu dispute in appeal, and following Faiteh 
Ohand v. Bilas Rat (1), we hold that the 
case comes within the purview of Artiole 
17 (6) of the Second Ssbedule of the Court 
Fees Aet, and that the memorandum of 
appeal hes been sufficiently stamped. 

The respondents fprther raise a prelimi- 

nary objeeticn that the appeal ia eognizahle, 

. not by this Court, but by the’Distriet Judge. 
"This objeetion ig, чп our opinior, well found- 
ed and should be given effect ton- It appears 
that, though the value of the entire estate 
exeeeds Ев, 5,000, the value of the plaintiff's 
share is less than that sum; dnd we consider 
that it is the value of ausb share which 
‘determines the jurisdiefiort of the original 
.88 well as of the Appellate Court, vide 
Ballah Mal v. Bhupa Mat (2). 

„Мт. Tirath Ram: for. the appellant son. 
tends that if the objest of the suit be merely 
‚Юю. separate the. share of the plaintiff from 
‘that of the defendants and not to effest a 
“partition among the defendante inter se, . the 
: jurisdiction of. the' Court should:be determir- 
.ed aeaording to’ the value of the plaintiff's 
: share but.that if the objest of the suit be to 
<allot- distinot portions to all the oo sharers, 
«the whole- property should be taken to be the 
subject-matter of the suit and the value of 
the -entire estate should determine the 
value for the purposes of jurisdiation. A 
-perueal of the plaint, however, shows that the 
: plaintiff songht a separation of only his 
own share, and did, not ask for a parti- 
tion among the defendants as well, and in 
these oironmstanses even the proposition 
enunciated ou behalf of the appellant does 
not belp him. We observe that, though 
the preliminary deeree direstad separation 
of only the plàintiff's stare, the final deoree 
.effeots a partition also among the defendante, 
"The terms of the desree sannot, however, 
have the effeot of shanging the valuation of 


‚ (1) 34 Ind. Саз: 68%; 96 Р.Е. 1916; 61 P.L. R. 
4916; 89 & 140 P. W, R. 1916, ^ 
(2) 110 P. В, 1888 (F. B). 


the suit for the purposes of jurisdiction, and 
.geation 39 of the Panjab Courts Ast provides 
that it is the value of the original suit whish 
determines the forum of appeal, 

We mast, therefore, hold that, as the value 
of the suit did not exceed Re. 5,000, the: 
appeal ів eogn'zible by tbe Distrist Judge. 
We asoordingly return the memorandum of 
appeal for presentation to the Court of the 
Diatriot Judge. 

e 4 , Memorandum returned, 





MADRAS HIGH COURT. 
Опт’ APPEAL No? 90 or 1520. 
December 1, 1920. 
Prerent i—Justiao Sir Abdur Rahim, Kr., 
and Mr, Justise Oldfield. 
KURRI VENKATA REDDI AND OTHER8— 
PhiINTIEFS-~ APPELLANTS 
E versus 
CHELLURI SATYANARAYANA- 
MURTHY AND OTHER i= D) t FAN DANT Bme 


RESPONDENTS, 
HinduLaw— Debt-— Partition — Debt incurred by father 
before partition not charged on joint property—Share 
allolted to son, whether liable—-Partition because of father 
incurring debts, effect of. ; 


After a partition of the properties of a joint 
Hindu family, the portion which falls tothe share 
of а воп is not liable for а debt contracted by the 
father before the division was made and not 
charged on the property, The fact that the parti. 
tion was made because the father was incurring 
debts, would not affect the bona fides of the parti- 
tion. Гр. 981, cols. 1 & 2.] 

Appeal against a deereo of the Court of 
the Temporary Subordinate Judge, Ooeanads, 
in Or ginal Suit No. 63 of 1918, 

Messrs. P. Narayanamurthy and -K, 

* Kamanna, for the Appellants. à 
Mr. T. Varadarajulu Naidu, for the Respond. 


ente. 


JUDGMENT. 
AnouR Raum, d.—Here the father of 
defendants Nos, 2 and 4 at the time when they 


‚+ were living ав members of the joint family 


was incurring debts, and it was thought 
advisable in the interests of defendants-Nos, 2 
to 4, who were minors at the time, that there 
shonld be a partition, Accordingly a partition 
e 


Vol, LXIT) ; 


INDIAN OASEB, ^ 


Ж, 


“pal 


KURBI VENKATA REDDI t, CHELLURI SATYANARAYANAMURTEY, 


was effested. The two promissory notes 
sued проп were exeauted before the partition. 
The question for decision ariaes as to whether 
| the properties whieh the defendants Nos. 2 
бо `4 reseived on partition are liable for 
. those debts. In my opinion,-the matter ia 
really eoneluded by a resent ‘decision ef 
this Oourt in Vénjauampaté Реда Venkanna 
v. Vadlamannati Sreentvase Deekshatulu (1), 
where the previous authorities on tha subjeat 


were referred to and diseussed. The learned. 


Judges beld that after division of the family 
properties, the creditors of the father, 
suing upon a debt whieh wss inourred by the 
father before the partition but whieh was not 


в eharge upon the family property, the son's. 


share of the family preperty as allotted to him 
in the partition wonld not be liable for thosa 
debts, Mr. Varadarajulu Naidu, the learned 
Vakil for the respondents, suggosted a distino- 
tion in regard to a ease where the son is 
sought to be made liable for the antesedent 
debts of his father not ineurréd for illegal 
and immoral purposes, after the father’s 
death. With respeet to that alone he says 
that there is ару real question of pious 
obligation. But during the lifetime of the 
father, the  deeisions laid down that the 
father is entitled to dispose of the joint family 
property, inoluding his son's Share, in order 
to dissharge the debts ineurred by him, pro- 
vided they are noi incurred for any illegal or 
immoral purposes. This is not really based 
on the pions obligation of the son to dis- 
ebarge the father’s debt but that it is the 
right of the father himself to deal with the 
property for aueh debts, Whether this ig а 
sound hypothesis or not, the desision in 
Vinjanam pati Peda Venkanna v. Vadlamannatt 
Sreentvasa Deekshatulu (1) does draw a dis. 
tinotion between a aase where the oreditor 
Seeks to proceed against the son’s share 
before partition and а oase in whieh parti. 
tion had been effested before any aotion was 
taken by the oreditor, Tho learned Vakil 
for the appellants has referred us to the 
eases in Ramachandra Fadagachi v. Kondayya 
Oketti (2), Devaguptapu Kameswaramma ү, 


(1) 43 Ind. Cas, 225; -41 M. 186, 29 M. L. T 
884 38 М.І, J.519; 6 L. И KM W. 
396 аз W. €49; (1918) MW. 

(2) 24 M; 565. : 


Vadadd$ Venkatasubba Hao (3) and Kulada 
Prosad Pandsy v. Haripada Ohattopadhyaya (4), 
Bat all the Madras and some other decisions 
a3 well were considered in the resónt sase 
desided by the learned Chiaf Justise and Mr. 
Juatisas Kumaraswami Sastri. 

„Thon it was argued that the partition was 
not a bona fide one, basauss the father had 
bean inourring debts awd it was for that 
reason that the partition was effested by 
persons interested in the minor's behalf Г 
do not think that this fast would nesessarily 
make the partition other than bona fide. What 
I understand by a partition being not 
bona fide is where if was primarily intended 
to defeat sreditors, that із, that the partition 
was arrigad at not во mush with a view to 
protest the interests of the minor sons 
against the reakless aonduat of the father, but . 
with some definite, objast of defeating tha 
father’s ereditors, or, in other words, tha 
partition was merely a oloak for keeping the 
property out of reash of the sreditore, tha 
real objest being that the father would 
eontinue to shara in the enjoyment of the 
property along with the sons withont his 
sreditors being able to have resourse to it 
for the purpose of realising their debts, 
Tha fasts of thia oasa do not justify any buoh 
sonslnsion 

Complaint was alao made to us as regards . 
the lower Court not having exhausted all 
the prosesses of law in order ёо sompel. the 
attendanes of a witness whom the defendants 
wanted to examine, But that witness was 
wanted only to prove that the debt was 
insurred in the course of а business which the 
father of the defendants Nos. 2 to 4 earried. 
on with certain’ Nalam "people, But ad. 
mittedly the business was not a family or 
aysestral business and, therefore, any debt 
insurred by the father in the sourse of that. 
business would not bs treated as a debt 
inourred for a propar family purpose and ais 
sush binding of the properties  whiah 
belonged to the family. Thea appeal fails 
aad must be dismissed with eosts, 1 

OLDFIELD, J.—I agres with my learned 
brother’s judgment, but on the first point 
dealt with by him I do not wish to say more* 
than that Venjanampati Pela Venkanna v. 


(3) 24 Ind. Oas. 474; 38 М, 1120 at p. 1124; 27 M, 
L.J, 112; (1914) M. W. N, 742, 

(4) 17 Ind, Cas. 257; 40 Q. 427; 17 0, Ж. N, 105 
18 0. L. J. 811, bs 
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Vadlamannati Sreenivasa Deekshiulu (1), in 
my opinion, entails his sonelusion and that 
I.bave been shown no reason for not follow- 
ing that desision. ' 
М, 0, P. 
Appeal dismissed, 


SIND JUDIOIAL COMMISSIONER'S 
со 


Бксохр Отуп, Arrear No, 27 or 1917. 

February 21, 1921, 
Preseni;— Мт, Kennedy, J. O., and 
IMr. Kemp, A, J. C. 
PAMPMAR вон or JAMNADAS AND OTHERS 
— APPALLANTA 
versus 
Bawa BHAGWANDAS AND отне» 8— 


RasPONDENTS. 
Trustee—Sons of deceased trustee, whether trustees 
de воп tort—Suit against sons by ordinary creditor of 
trust, if maintainable. 


"The sons of a deceased trustee cannot be regard- 
ed as trustees de son fort, and although they are 
in- роввеввіоп of trust money which came to them 
on their father’s death, a suit against them by 
the surviving trustee to recover the amount of a 
debt due to him from the trust, not being a suit 
to recover the trust funds for the trust, is nob 
maintainable, [р. 993, col. 2; p. 984, col. 1; 982, 
col. 2.) 

Quere —Whether an ordinary creditor can follow 
trust funds in the hands of persons who are not 
trustees de son tort. [p. 984, сої, 1.] 

Appeal from a deeree of the 
Judge, Sukkur, 

Mr. Tolasing KRushalsing, for the Appel. 
lants. 

Mr. Tahtlram . Maniram, for Respondent 


No. 1. 
. JUDGMENT, 

Kexyeoy, J. O,—I think this suit is al 
together bad. The plaintiff bas a dual eapaeity. 
He is trustee in 'respeot of eertain trust funds 
applieabls to the upkeep of this Dharam- 
shale, which is part of the trust property, 
and he is aleo de facto mavager of the Dharam. 
ghala, 

He has never got вопіго] of the trust 
funds. The other trustees are dead and 
no attempt has been made to bring their 
number up to the trust number, The result 
is that the trust funds are in the hands 


District 


INDIAN OASES, 


[1921 


of legal representatives: of two of the-dead 
trustees. Qua trustee he had done nothing 
in respect of the trust funds. Qua manager 
he had spent oertain fonds out of his own 
pocket on the DharamShala and he is entitled 
to reimbursement from the trust funds, The 
question is, whether his present suit is the 
proper proseeding. 

As trustee he sould sue to resover the 
trust fund from te persons now in posees- 
sion of them or for an aosount, but not, 
I apprehend, to resover fragments of the 


: property by repeated suits against the same 


persons. In his eapaeity as manager -he 
eould" ene the persona liable to make the 
repairs for the amount properly expended 
by him on ` neeestary repaira, But the 
defendants are not tht persons liable to 
make the repaire and the defendants are 
not trustees. All the defendants are bound 
to dois to aseount to the trustees for the 
trust property in their hands end hand 
over the balance. This they have never been 
invited to do. 

A further difficulty eomes in the way of 
the plaintiff if he wishes to sue gua manager, 
beeause he is really suing himeelf qua 
trustee, This diffieulty was felt by the 
Pleader for the plaintiff, and he was inalined 
to argue the oase as if the trust fond 
was a persona legalis which воша be sued, 


- being represented for the time by the persons 


aetually administering it, but this is of 
eourse в form of an astion unknown to our 
law exoept in maritime enuses, As matters 
stand, if heis suing as trustee he is not 
suing for the right relief, and if he is sning 
as manager he is not suing the right 
persons, 

I should be reluetant at this stage to 
dismiss plaintiff's suit on teshnieal grounds, 
but there is more than a teshnioal objeo. 
tion. To begin with, objeotión was taken 
to the form of suit at the earliest possible 
stage. Farther the form of astion has led . 
to a elear miejoinder of parties, and I do 
not see how any deoree whieh may be passed 
against the defendants sould possibly be 
exeouted without further long enquiries, 
For the two defendants are holding separate 
fragments of trust funds and they have 
already made payments thereon, one vf the 
defendants alleging (with how mush- truth 
I know not) that he has already expended 
all the trust funds in his possession dh the 
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upkeep of the Dharamshala. Finally, às will 
eppear-from what has already been said, 
the effest, if not the intention, of the 
suit is unduly to harrass the defendants by 
exasting from them fragments of the funds 


іп their hands without giving them any 


possibility of final disoharge or freeing thom- 


‘selves from the liabilities as holders of trust 


fonds. 
We, therefore, allow the appeal and dismiss 
the suit with costs throughout, 


Kenr, A, J. O.—The plaintiff respondent | 


is one of the trustees of the Will of one 
Musammat Bhani, who died in November 
1904 leaving a Will, dated 29th Ssptember 


- 1904, by which shedisposed of а oertain 


Dharamshala and а residential house in 


sharity. -The trustees appointed by the Will 


were 4, viz, plaintiff, Motumal (third defend. 
ant), Jeramdas and Khatanmal, and the Will 
directed that the residential house was 
to be sold and the proseoda directed to the 
upkeep of the Dharamshala. Jamandas 
and Khatanmal had the option of 
purshasing the honge and they were to 
retain the sale-proseeda and apply them 
to the upkeep of the Dharamshala. After 
the death of the testatrix Jamanadas and 
Khatanmal exereised the option reserved 
to them under the Will and purahased a 
half share each in «һе residential housa 
for Rs. 800 and Ha. 600 respestively by two 
sale-deeds, dated 29th November 1904, 
On the 5th November 1904 they and 
Motumal delegated their powers of manage- 
ment to the plaintiff. Plaintiff incurred aer- 
tain expenses in the management and in 190 ) 
brought & suit for them against Jamnadas and 
Ohandirbhandas, one of the sons of Khatanmal 
who had died in the meantime. It was ар. 
parent from this that disputes had arisen 
between the trustees in the  exesution of 
the trust, 

In 1913 pldintiff filed another suit against 
Ramaomal, the son of Jamnadas who had 
died in the interval, and Qhandirbhandas 
for further expenses inourred by him. Both 
these suits were deoreed, but. referenaa. to 
them is nesessary to show that plaintiff 
never had pdssession of the sorpus reserved 
for the upkeep of the sharity. 

In 1914, Suit No, 67 of 1914 was filed for 
the removal of plaintiff as one of the trustees. 
That suit was dismissed on the 215% August 
1914 for default in appearanse by the 
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plaintjffs. It is elear, therefore, that the 

delegation by the other trustees of their 
exelusivé powers of management to the 

plaintiff had thus been revoxed by, atthe 
latest, 1914, In 1914-15 , plaintiff spert · 
certain monies on the preservation of the 

irnat property and on the 4th September 

1915 he fled this suit against Ramumal, ' 
Chandirbhandas and the fgurth trustee Motu- 

mał for the recovery of the sum so expended. 

he first Court deeresd* plaintiff's slaim 
jointly against Ramumal and Ohaudirbhandas. 

This desision was appealed against to the 

lower Appellate, Court, which, however, varied 

the decree of the lower Court by diresting that 
Ramumal dod Ohandirbhandas shonld eash 

pay half the amount elaimed, and the present 

appeal against the dasision has b3en preferred 

by Ramunial and Chandirbhandas, 

Ono of the issues raised in the lower 
Oourt was ‘whether plaintiff sould sue only 
for a portion of the trust property.. Now 
Bawa Bhagwandas is still a trustees and 
has not been removed from offiss by a 
Court of sompetent jurisdistion. He never 
has had possession of the trust moneys—they 
remained ‘with Jamnadas and Khatanmal 
and after their deaths, with their sons 
Ramumal and Ohandirbhandas. The lower 
Appellate Court assumes, from the faot 
that Ramumal and ‘Ohandirbhandss Have 
not denied it, that they are in possession 
of the sale proseeds of the house, Мо. 
doubt Ramumal and Ohandirbhandas are 
not trustees, aud ona must assume that they 
would be willing to hand over the trust 
funda to the surviving trustees if the latter 
would wiva a joint reseipt for them, The 
plaintiff and Motamal sannot apparently 
agree on this matter. I mention this to 
show that Ramumal and Chandirbhandas 
eannot be regarded as trustees de son tort, 

.What then is the position of Bawa 
Bhagwandas P На їз trustee still and as 
sugh has sartain privileges. Ho is entitled 
to repay himself any sums spent on the 
preservation of the trust property and he 
has а eharge on the trust funds for this 
purpose. He ennot, however, in the 
present case repay himself besause the 
trust funds are not, and never have heen, 
in his possession. He may, however, enforee* 
his right to a.eharge on the funds by a suit 
for deolaration and injunction against those 
who are in possession. Qua trustee, 
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he eannot sue the trust whieh. he himself” 


represents for a debt due to him as a eredi- 
toy after the testatrix's death, As an drdinary 
creditor, apart from his position as trustee, 
Һә’ вооа ошу sue the trustees for. his 
debt, He ів not a creditor before the 
testatrix's death and Ramumul and Chandir- 
bhandas are not trustees de son fort. 

. His suit is notte resover the trust funds 


for the trugs but to resover his own деб, 


In my opinion his *uit in this form musl, 
во long as be remains a trustee, fail Even 
if the plaintiff werp ап ordinary creditor, І 
queation. whether hè sould follow the trust 
fünds in the hands of the persons who are 
not trustees de son tort. Haynes v, Forshaw (1). 
The learned -Judge of the lower Appellate 
Court seems to have trested'tbe suit as one to 


resover a portion only of the trust funds and . 


thatad sush it wonld lie, but it is not eneh.a 
anit, 
appeal, no doubt plaintiff as surviving trustee 
sould sue to reeover all trust. funds. 

‘This is ‘enffieient to dispore of the suit, 


It may, however, ss well as to dispose of the · 


question wkat pericd cf limitation would 
spply if this were a suit ty an ex-truatee to 
réeover monies spent by him on the preserva- 
tion of the estate. In my opinion, seation 
- 10, Limitation Act, would not apply to tush а 
саге, “because that section only erures for (he 
benefit of а psreon with regard to whom the 
defendant/s possession is fiduciary, Here the 
possession of the defendants is not fiduciary 
with regard to the plaintiff. In my opinion 
Artiele 120 would apply to an ex trustees suit 
to recover moneys properly spent by him i in 
.the preservation of the estate. 
'lagree with my learned brother's order as 
to aosts. 5 


Appeal allowed. 


Q) (1863) 11 Hare 98; 22 L. J. СЬ. m u Jar, 
9£0; 1 W. В. 846;€8 Е, R. 1201; 90 R. Е. 6 
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As Motumal has died pending the - 
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LAHORE HIGH COURT, | 
бисомр бтүп, АрркАҺ Мо, 1702 or 1917, 
P * May 5, 1921, 
Present :—Mr. Justice Broadway and 
Mr, Juatise Wilberforoe. 
. UMBA AND AsofHER— PLAINTIFFS— 
APPELLANTS 
vertus 
KHOTU AND ASOTRER-— DEFENDI) NTS— 


RESPONDENTS. 
Custom — Ancestral property Proof— Village founded 
by common ‘ancestor. 


Where, in 1865, the proprietors of a village ааг. І 
that the village had been founded by their cóm. 
mon ancestor several generations ago and that ib 
had never been abandoned or deserted: 

Held, that this statement gave rise to an infer. 
ence that land which had been acquired by a’ 
proprietor by descent was ancestral in his hands. [p.- 
985, col, 1 е ; 

Second appeal from a decree of thes 
Distrist Judge, Sialkot, dated the 12th? 
Marsh 1917, reversing that of the Subor« 
dinate Judge, First Olass, Sialkot, dated the: 
£0th Desember 1920. 

Мг, Har Gopal for Bakhehi Tek Chand, for: 
the Appellants. 

Mr Devi Dayal, for the Respondents. 

JUDGMENT.—This appeal has arisen ont! 
of a suit for porsession of two-thirds of 1677 
kanals 8 marlas of land, situate at -Jandialac 
in the Sialkot Distriet. „This land formerlyy 
belonged to опе Lakhu, who died leaving. him: 
surviving hia iwo sons Nehal Singh and- 
Ohhajju. These two were sueseeded by: 
their widows and by one Khoju, who eleimed^ 
to have been adopted by Ohbajju. Tbe 
widows having died, the land bas now gones 
to Khoju, and the plaintiffe, oo)laterals in the- 
sixth degree, have instituted this suit for: 
posession, elaiming that the land qua them. 
was anesestral and that Khoju had not been- 
validly adopted. The Trial Oourt granted. 
the plaintiffs a dearee, holding that the adop» 
tion set up by Khoju bad not ‘been proved 
to be valid. by custom and that the property; 
was aueestral qua the plaintiffs, Againat 
thie desree Khoju preferred an appeal to the 
learned t.isiriet Judge, who without soming 
to any finding on the question regarding the 
adoption dismissed the plaintiffs’ suit, on the 
ground that it had not been proved that 
the property was aveéstral qua them. 

t Plaintiffs have thereupon some up in 

second appeal and we haye beard Mr, 

Hargopslon their behalf. The only evidengeg , 
f ’ è 


> 
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on the resord. on the-question of the aneestral ` 


natura: of the property із а statement 
made by the. proprietora of this 
village in. 1865 at the time. of Settle- 


ment,. There,in giving- the history of the: 


-. village thoy elearly*sta*ed that it had been 
founded by one-Daffar some eleven genera- 
* tions previously, Daffar having turned out the 
original inhabitants and established himself 
and his following in the village whish was 
then named Jandiala, and ethat four genera- 
tions later the village was divided into four 
рай and later into tarafe, baing divided up 
~ among the dessendants of the original Daffar, 
and also that the village had never been 
abandanad or deserted up to that time. „Тһе 
learned Distriet Judge has sonsidered this 
statement insuffisient to establish the водев. 
tral nature of the property. Не has regard- 
ed.the sonslusions drawn by the -Trial Court 
romi. this statement to. be mere -sonjastures 
and. has held that oonjestures saannot 
take-the plase of proof, plasing. relianse 
on Atar Singh v. Трахат Singh (1)., Ho has 
also pointed out that there was no evidenoes to 
show that the area of the village as estab- 
lished by Daffar was the same as it is, now. 
In Natha Singh у Mangal (2) a similar state. 
ment made by the proprietors of the village 
with whioh their oase was. eonssrned was 
regarded as sonolusively showing that the 
land in suit originally, desaended from t e 
eommon ansestor, and it was held that 
the presumption was that land whieh was 
originally ancestral continued to bear the same 
ehafaater, the onus being on the opposite party 
to prove that it had lost this aharaoter, Їп 
Sahiban- v: Mühammad (3) a- similar decision 
was arrived at. It'seema to us that from the 
fasts given in the statement of the proprietors 
made in 1865'a faiv-inferense: arises,’ whieh 
із not & mere éonjeeture, that the land now 
ia dispute wasat one time held by Daffar, 
admittedly: the common ancestor. of. tha 


parties,.and the: deeision. of the learned.. 
Distriot Judge, therefore, is, in our opinions. 


erroneous We are unable to see any forse 
in‘ hi8: argument ‘based 'on the fast ‘that tha 


(ї) 6 Idd.’ Cas, 721; 42 P, Е. 1910; 12 О. W. №. 


1019; 35 0: 1039; 8 C. L: J. 359; 48" М.І. J. 379; 128° 
1903; 4 М.І. . T. 207; 10^ Bom. L. R, 790; . 


P. W. R 
86 I. А: 206 (P. O.). . 

(2), 26 Ind. Cas. 812; 90 Р.Е; 1914; 237 P. І, Е. 
1916; 194 Po W. R.' 1914, 

(3) 20 Ind. 055.522, 72 P, Б. 1918; 294 P; L, R. 
19 7; 213 P. W, 8,1918, | 
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‘redeem .the 


area of the village as founded by Daffar has 
not bden shown to have been the same as it is 
at the present day. There is nothing on the 
record to show that Lakhu had aequired the 
property in suit other than by inheritanee 
and, in our opinion, therefore the decision 
of the Trial Court was eorrest and the 
property must ba held to be aneestral qua tha 
plaintiffs, We assept this appesl and- re- 
mánd the ease to the lower Appellate Court 
for a desision on the points left nndesidad, 
Costs will follow the event. 
Appeal accepted ; 
» 0 ue. Case remanded, 


ALLAHABAD HIGH OOURT. 
бесохр Civic Аррват No. 1453 or 1918, 
Maroh 3, 1921, 
Preseni: — Mr, Justie Ryves and 
Мг. Justiee Stuart. 
Musammat НІВ A KUAR-—PramrIFE— 
APPELLANT 
versus 
GAMBHIR SINGH AND OTHERS— 
DEFENDANTS——-RESPONDENTS, 


Mortgagee—Period for redemption fized—Interest to. 
be paid annually—Mortgagee entitled to sue on occur. . 
rence of: default—Mortgagor, whether can redeem 
-before expiry of period fized jor redemption. 

A mortgage-deed provided that redemption, would . 

be effected after a fixed number of years, that the 

mortgagor would pay interest annually, and that 
on the ocourrence of any default the morigaee 
would be entitled to sue for the entire mortgage. 
money: 

Held, that the mortgagor was entitled at any time 
before -expiry of the period fixed for redemption to 
mortgage; inasmuch as to hold 
otherwise would be inequitable, having regard to: 
the contract contained in the mortgage entitling. 
the mortgagee to sue at onca on the occurrence of: 
а "us in the payment of. interest. (p. 996, cols, 
1 &2. 


Sesond appeal from a desree of the Dis. 


triot Judge, Farrukhabad, dated the 22nd 


June 1918. 

Mr. U. 8. Bajpai, for the Appellant, 

De. '8, N. Sen, fpr the Respondents, 

JUDGMENTR—This appeal arises oatof a 
suit for redemption of a mortgage, dated: 
the Sth of August 1900, and for possession: 
of the’ mortgaged property. Tho mortgage 
‘wis in the form of a simple mortgage and 
sontained in it а covenant, among other 
things, that, the mortgagor would repay the 
prinsipal amount in forty years and intereat 
at the stipulated rate annually, and that if 
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default. be made in the payment of interest 
the mortgagee would be entitled to sue at 
onee for the entire amount together with 
unpaid interest. On the same day the mort- 
gagor exeeuted a theka in favour of the 
mortgagee for aterm of forty years, the 
usufrust being. the same as the annual 
interest оп the mortgage. Shortly afterwarda 
Sadho Singh brought a suit for pre-emption, 
alleging that the whole of the transaetiqh 
of mortgage and lease amounted in fast to • 
a usufrustuary mortgage, and aueseeded, The 
result was that he obtained possession. The 
suit ів brought agaipst'him,Sadho Singh, 
for redemption and possession. We think 
he sannot be heard to say that his position 
is nof, in fact, that of a usufruatuary mort. 
gagee. Both the Oourts have dismissed the 
suit, on the ground that if was premature 
and that under the terms of the mortgages 
deed it was not redesmable until the 
expiry of forty years. On appeal before 
us it has been argued ‘strenuously that 
having regard to the covenant eontained in 
this partioular mortgage, that is to say, the 
eontrast between the parties, it was open 
to the mortgagee to sue not only for the 
unpaid interest in any year that was in 
default but for the whole amount of the 
mortgage-money. Thus five (5) years after- 
wards jf default was made in the payment 
of the interest, he eonld sue at onee for 
the whole Rs, 600 plus interest then due. 
If the mortgagee was entitled to come in 
before the expiry of the term, it was argued 
that it would be inequitable to hold that the 
mortgagor was notequally entitled to redeem 
except on the expiry of the forty years. 
It bas been held in & number of rulings 
that the rights of a mortgagor and a mort- 
gagee are so-extensive, and we do not think 
that the ruling of their Lordships of the 
Privy Counoil in Bakhiawar Begam v. Husaint 
Khanam (1) entirely overrules this proposi- 
tion. Assording to that ruling there may 
be a contrast between the parties whioh 
would enable the mortgagor go aome in for 
redemption before the period fixed. The oases 
whieh have been quoted on the other side 
7 aro.. Ham rasad v, Jagrup (2) and Daltha- 


(1) 28 Ind, Cas, 366; 86 А. 195; 18 О, W. N, 586: 
96 M* Т. J. 474 12 A. L. J. 478; 19 O.L. J. 477; 
(1914) M. W. N. 411; 16 M. L. T. 88°; 16 Bom. L, R. 
844; 1 L, W. 818; 41 I, A. 84 (P. 0.). 

*(2) 15 Ind, Cas, 880; 10 A, L J, 167. 
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wan Singh v, Amardeo Singh (3), In those 
eases if was argued that beeause a very 
long term had been fixed, the bargain was 
harsh and unsonssionable. We do not think 
those rulings have any application in this 
саве, 
tained in the mortgage*deed, we think it 
is only equitable that the plaintiff should 
be allowed to redeem it пож. 


He gets back his, money, The result is 
that we allow theappeal. А deeres will be 
prepared under Order XXXIV, rule 7, giving 
the plaintiff six months from this date within 
whioh to pay in the money. The effest of 
this dgeree will be that if the desree-holder 
pays Rs. 600 within the time fixed, she will 
obtain possession over the whole of the 


property mortgaged, thg theka being thus 


rendered null and void, The plaintiff is 
entitled to her sosts throughout, including in 


this Court fees on the higher soale, ES 


Appeal allowed, 


(8) 28 Ind, Cas. 926; 12 А, І, J, 492, 





LAHORE HIGH COURT, 
MisosLLANEOUS SECOND OIVIL APPEAL 
No. 2069 or 1919, 

Maresh 29, 1921. 

Present :—Mr. Justise Scott Smith, 
NUR MUSTAFA—JupeuENT-DEBTOR— 

* — APPELLANT . 
veraus 
JAMADAR MAHOMED аяр оғнивв 
— Decres-Honpers AND VENDERS— 
Н RESPONDENTS, . | 
* Civil Procedure Code (Act V of 1908), О, ХХІ, 


vr. 90, 91—HEmecution of decree—Gale set aside with. - 


out notice to auction-purchaser—Appeal, second, whe- 
ther lies. А 


An execution sale cannot be set aside without- 


notice to the auction-purchaser, and if an Execution 
Oourt passes an order adverse to the. interests of the 


auction-purchaser, he is entitled to appeal and test . 
«һе legality of the order in a superior Tribunal.' 


No second appeal, howevey, lies against an ordér 
passed on appeal in such a case. [р. 987, col. 2.] 

An execution sale was sec aside with the consént 
of the deoree-holder and the judgment-debtor, On 
appeal hy the auction-purckasér, this order waa 


. 


Having regard to the оопёгаоб son. . 


After 
allthe pre-emptor is not in any way damnified. - 
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reversed and the sale was confirmed. The judgment. 
debtor filed a second appeal: 
Held, that the second appeal was not competent, 


Misvellaneous seeond appeal from an order 


*of the Dietriot Judg$, Манап, dated the 27th 


June 1919, reversing d deeree of the Junior 
nd udge, Multan, dated the 13th February 
191 

Mr, Shah Nuwaz, for the Appellant, 

Dr. Mahomed Igbel and bala Tirath Ram, 
for the Respondents. 

JUDGMENT,—A salo in exeeution of the 
déoree passed against Nur Mustafa, appellant, 
was set aside on the 13th February 1919, 
with the eonaent of the Pleaders for the „йв: 
oreo holder and the judgment.debtor. From 
this order the austion-purshaser appealed to 


the District Judge, whe reversed the order of: ggg 


the Hxeouting Court, holding that there wasno 
legal ground for setting aside the sale, whieh 
he aceordingly sonfirmed, 


From this order the judgment-debtor. has 


filed a aesond appeal to this Court, and Dr. . 


Mahomed Iqbal, Advosate, for the auetion- 
purohaser, and Lala Tirath Ram,, Vakil for 
the mortgagee of the property sold, raise a 


preliminary objection that no second appeal lies | 


from an order under Order XLIIT, rule 1 (4) 
in aesordanse with sub olause (2) of seation 
104 of the Civil Procedure Code. In support of 
this objeetion Jiwan Singh v. Sawan Mal (1) 
and Rakhal Ohandra Tewari v. Manaranjan 
Das (2) are sited. 

Mr. Shah Nawaz, on behalf of the appel 
lant, says that the auetion-purchaser was 
no party to the proseedings in the Hxeeuting 
Court, and, therefore, had no locus standi to 
appeal to.the Distriet Judge, and that tha 
latter offieer had no jurisdiction to hear the 
appeal lodged in hie Court, and that this faot 
alone gives the judgment-debtor a right of 
second appeal. He is, however, unable to 
cite any authority in support of this 
proposition, He admits that if the District 
Judge had jurisdietion to hesr the appeal, 
then no sesord appeal. lies. If the 
Distrie& Judge had no jurisdiction, that 
might be a good ground for asking this 
Court to interfere on tHe revision side, 
but it sertainly does qot give the aggrieved 
раму а right of sasond appeal, which ia 


(1) 54 Ind, Cas, 941; 1:5 P. B. 1919, 
e E Ind, Cas, 763, . 
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executed by 
“daughters and gift qver to unborn persons, on attaining 


not allewed by the Code of Civil Proeedure. 

Dr, ‘Mahomed Iqbal referred to a judg- 
ment of a Division Beneh of the Caleutta 
High: Oourt, Bibi Sharofan wv. Mahomed* 
Habibuddin (3), wherein it was held that an 
execution sale aannot be set aside without 
notiee to the auotion-purehaser, and that if, 
the original Oourt has passed an order adverse 
to the interest of the auctign-purehaser, he is 
entitled to appeal and test the legality of the 
order in the superior Tribunal. 

Iassordingly hold that no seeond appeal 
lies, and I dismiag the "ар gal with eosts. І 
am also of opinion that thére is no ground for 
interfering on the revision side, whiob, more- 
over, I have not been asked to do. 


Appeal dismissed. 
e 10 Ind, Cas. 148; 18 0, Т. J. 585; 15 C. W. N. 


MADRAS HIGH COURT. 
Oxicinat Sioe Apepgín No. 15 or 1920 axp 
Отуп, Miscettanzous Prtit.on No, 3850 

y 1620. 
Deeember 16, 1920, 
Present; —Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Ramesam, 

S. SOUNDARARAJAN лир OTHERS— 
Praiwnres—~APPELLANTS Iw О, S. A. No, 
15 or 1920 anp Responpents IN О M, 
P. No. 8350 or 1920 
rereus 
С. M. NATARAJAN AND OTHERS-— - 

Resporperts FN BOTH. 


Succession Act (X of 1865), ss. 101, 111, 126— Will 
Hindu of Madras Toun-—-Bequest to 


age of 21 years, validity of—Absolute gift--9, ae 
applicability of— Majority Act fa of 1875), s. 8, 
whether re-enacts a age of majority—Madras 
Hindu Transfers ay Bequests Act (1 of 1914)—Madras 
Town—Act, if ulira vires. 


A Hindu of the Town of Madras executed в Will, 
the maferial terms of which were as follows :— 

“They (the residuary trust funds) are vested in 
trustees, i in trust to apportion the residuary trust funds 
into as many equal parts or shares as there mag be 
daughters of mine living at the time of my decease 
or who having predeceased me shall have left 
issue her or them and me surviving, and to pay 
the income of each of such equal parts or shares 
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to my said daughters respeotively during their. 
respective lives, and from and after the decease of 
each of my said daughters to stand pogsessed of 
the share of the residuary trust funds so appro- 
friated as aforesaid to such daughter, upon trust 
for all the children of such daughter’ who shall 
attain the age of twenty-one years in equal shares 
and if there shall be only one such child the whole: 
to be in trust for that one child, and in the event. 
of any of my said daughters dying without leaving: 
lawfnlissue her or them surviving, I direct that 
my trustees shall staid possessed of the share or 
shares so appropriated to her or them as aforesaid 
upon trust for all thé children of the other or- 
others of my said daughters who shallattain the 
age of twenty-one yearg as tenants-in.common' 
in equal shares per s&gpes, provifled always and I^ 
hereby declare that if any daughter of mine shall' 
die in my life-time leaving lawful issue living at the * 
time of my death, such issue as shall attain the“ 
age of .twenty-one years shall take and if more 
than-one as tenants-inccommpn in. equal shares 
per stírpés the share which would have been so. 
appropriated as aforesaid to such daughter of mine 
and her issue if she had survived me.” 

Those provisions were questioned on the ground that 
they were opposed to the Hindu Law, notwith- 
standing the enactment of the Madras Hindu 
Transfers ang Bequests Act, I of 1914, and also ая 
infringing the provisions of sections 101 and 111 
of the Succession Act, it was further contended 
that Madras Aot I of 1914, if not wholly ultra 
vires, was ultra vires во far as it purported to affect 
the Presidency Town of Madras, where the rules 
of Hindu, Law as to succession and inheritance 
were made applicable by the Supreme Court Charter, 
which could only .be modified by the Legislative 
authorjty of the Governor-General in Council : 

Heid, (1) that the disposition in the Will in. 
fringed the established rule of Hindu Law as to 
gifts tọ, unborn persons and was ineffective ав 
regards. all the beneficiaries who were born after 
the testator’s death; [ p. 990; col. 2.] 


(2) that the disposition also contravened the 
provisions of section 301 of the Succession Act, 
inasmuch asit postponed the vesting for the life. 
time of persons living ‘at the testator’s death and a 
period of 21 years, and that section 8 of tha 
Majority Aot, as amended, did not re-enact a 
fresh age of majoritye for section 101 of the 
Suocession Act, nor did it provide, as :regarda 
Hindus - generally, that the vesting may. be poste. 


ОАВИВ. [1991 
Appeal from а judgment of Mr, 


Justise Coutts Trotter, dated the 6th Novem- 
ber 1919; passed in tha exereise of tha 
Ordinary Original Civil Jurisdistion of the 
High Court, in Civil Snit«No. 285 of 1918." 

Petition praying.that in the sireamstanoas : 
stated in the gfijavid filed therewith, the · 
High Oourt will be pleased to order (1) that . 
the respondents Nos. 1 to 5 be preeluded from 
setting up in tbe said appeal that the 
daughters took up an absolute estate and» 
(2) that the appellanta (rliintiffs) be given 
av opportunity to let in evidenee in regard - 
to the new contention of respondents-Nos. 1 to. 
5 that their mothers took au absolute estate. . 

FACTS appear from the judgment, * 

The Hon'ble Mr, К. Srinivasa Atyargar, . 
Advosate General (wigh him Mesare, 4.. 
Krishnaswamt Atyar and Mr, 8. Aravamuthw- 
Aiyangar), fo. the Appellants.—The gifts, 
over in this ease ara invalid and sannot - 
take effect, The testator’s intention was to 
divide his estate into three shares, give a share 
to each of his three daughters for her life, with: 
gift over to their ehildren when they attained! 
the age of 21 years, The contingent events 
on'whish they are to take the legisies im: 
their attaining the age of 21. The property’ 
ean be distributed on the death of sash. 
daughter. As there were no graodsbiliren’ 
aged 21 on the death of any of the daugh-- 
tere, the gift failed. Sestion 111 of the: 
Suesession Act. The oontingenoy, 1/2, as 
grandson aged 21, has not happened before: 
the death of the daughters. The sontingenay 
in this ease mast happen before the determi-- 
pation of the prior life-estate. Manóhur vi. 
Kastsswar (1), Norendra Nath Sarcar v, Kamal - 
basini Dusi (2). . 

The provisions of the Will offend against: 
the rule against perpetuities. The age of: 
majority is extended beyond 18. The periods 


poned. for lives in being and ‘three years after the',* ig postponed beyond the life in being and 21. 


minority of the persons referred to} .[p. 991, col. 2; p... 
992 cols. 1 & 2./] . , 

(3). that as, upon a true construction of the Will, 
there-was & clear intention by the*tostator to: confer: 
an absolute gift on each of his daughters and toc 
make a settlement in regard thereto, the disposition 
was. within the provisions of section 126- of-the 
Succession Act; [ p. 998,.со1. 2,] . 

(4). that the rules :of Hindu Law as to succession • 
and inheritance in force .in.the Presidency Towns: 
were beyénd the Legislative competence of the. 
Governor in: Council of a Presidency, .and that. 
consequently: Madras Aot І of 1914 was ultra vires. 
in sofar ав it purported.to affect the Presidency 
Town of Madras. (р, 99), сої 2.] . 


А gift void ав ёо ару member of а olass is. 
void ав to the whole elass. Sivasankara Pillai : 
ү. Soobramania Pillai (3), Subramanta  Pillas , 
v. Murugesa Pillai (4). Í 

Mr, A Krishnasamy Atyar, sontinuing the. 
arguments for the Appellants.—The rule of: 
Hindu Law that gifts to unborn persons - are: 


(1) 80. W, N, 478. К 

(2) 28 О. 563; 23 I. A. 18; 6 баг. P. О, 7. 667; 6 
M. L. J. 71; 12 Ind. Deo. (s. в.) 374, 

(8) 81 M. 617 at p. 521; 4 M. L. Т. 306. 

(4) 21 Ind, Оаа, 282; 17 О, W. М, 488 (Р, 9). * 


‚* 


Ж” 


"Pre&ideney Towns, 


"the soming into foree of the Aot. 
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void is in force in the Presidenoy Town: not: 
withstanding Madras Ast [of 1914, That en- 
actment is uliva vires, at any rate so far as 
“Madras Town is‘ eonserned. Only the Im- 


‚ perial Legislature ean enact laws во as to 


affect the provisions ОЁ Hindu Law in the 
vide élause 22 of the 
; Supreme Court Charter, 39. and 40 Vie. C. 
>70, section 2. See also sestions 79 and 112 
of the Government of India Aot, 1915, . 
Even if Madras Aot I of °2914 is appli- 


' eable, the dispositions in the Will are not 


affected as two of the daughters died before 
Varada- 
raja Mudaliar v, Narajanasam? Mudaliar (5). 

Messrs, T, R, Vencatarama Bastri, К, 8, 
Sankara Atyar R. Gnanasambandam, and 
“Radhakrishmiah for the Respondents.—The 
‘bequests are not invalid. The period 
of distribution is olearly specified. It is .a 
-eontingent gift, the sontingenoy being the 
attainment of 21 years by the grandahildren. 
"The gift ia поё rendered invalid by. seetion 
“111 of the Suesession Act. That seetion 
applies to substitutionary and not .to pri. 
mary gifts, Sestion’' 10. C indieates that the 
period of distribution may be beyond the 
¿death of the life tenant, 

Norendra Nath Sarcar y Kamealbasint Dast 
(9), Jehangir Dadabhoy v, Katkushru Kavasha 
(6), Lala Ramjewan Lal v. Dal Koer (7), 
‘Ram Lal Sett v, Капа Lal Sett (8), Ohunt. 
x Parvatishankar v. Bat Samrath (9),` Merry 

. Hill (10), Mervin, In re, Mervin у. Oross- 
‘man (11). 

The Will does not offend against the rule 
against perpetuities, The Majority Aet pro- 
vides for two ages of majority at 48 and 
21, For the perpetuity bar the wider limit 
mnst be taken.  . 

Madras Aet If 1914 is not ultra vires of 
the Loeal Legislature, but ultra vires, Rules of 
"Hindu Law have not been made part of the 


(5) #7 Ind. Cas. 298; 27 M. І, J, 681, 
(6) 27 Ind. Cas. 58; 89 B. 296; 28 М. L., J. 167; 


: 2 L. W. 208; 13 A. L. J. 217; 19 О. У. М, 426; .21 C. 


L. J, 210; 17 Bom. L. В. 197; 17 M. L. T. 208; 


' (1916) M. №, М. 633; 42 I, A. 71 (P. C.). . 


(7) 24 О, 406; 12 Ind. Deo. (м. в.) 988. 

(8) 12 0. 603; 6 Ind, Dee, (м. в.) 450, 

(9) 28 Ind. Cas. 645; 38 B. 399; 26 M, L. J. 647; 
18 C. W. N. 84% 19 C. 1. J, 563; 16 Bom. L. Б, 
36°; 12 А. D. J. 149 46 M. L, T. 59; 11; W, 762; 
(1914) M. W, М, 441 (Р. 0.). . 

(10) (1869; 8 Eq. 619; 17 W: B. 985. 

(21) (1891):3 Ch D. 197; 60*L; J, Ch. 671; 65 L. 
Т, 186; 39 ЦА К, 697. 
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Parliamentary Statutes relating to India. 
"The rule in the Tagore case [Jotendromohun E 
Tagore v. Ganeudromohun Tagore (12) did not 
aequier parliamentary foroo so far as Presi- 
densy Towns were soneerned, The Aot 
only deslares the law and does not offend 
:Bgainst the Charter. Provinsial Legislatures 
ean alter religions usage, . whioh inelude 
.Buoselsion, Hinda Wills: Aot ineorporates 
this rule by seetion З and gestion 42 of the 
Government of India Aet emp wers the 
“Loeal Legislatures to alter enactments passed 
by the Imperial Legislature* 

Madras Ast I of 1914 not being ultra vires, 
and scotion 2 giving it retrospective effest, 
.the bequest is valid. 

The rule that gifts, to unborn persons are 
-void is doubtful and in any event obsolete. 

The Will disolores an intention to confer 
absolute estates on the daughters and to 
benefit them, If the gifts over fail, the firat 
bequests take effeot absolutely. 

JUDGMENT: 

Wats, О, J.—This is an appeal from a 
judgment of Coutts-Trotter, J, upholding 
„the provisions of the Will of the late C. 
‘Ratna Mudali, whioh have been’ questioned 
on the grourd that they are opposed to the 
Hindu Law notwithstanding the passing of 
. Madras Aot I of 1914, and also as infringing 
the prcvisions of sestion 101 and sestion 111 
of the Indian Soosessión Aot, whieh have 
. been applied by the Hindu Wills Aot, 1870, to 
Wills made by Hindus in а Presidency Town. 
"The ease has been very fully argued before us 
and the appellants have taken the fresh ground 
‘that Madras Act I of 1914, if not wholly 
ultra «ires, is ultra vírós in so far aa it pur. 
ports to affeet the Presiderey Town, where 
the rules of Hindu Law ав to Succession and 
inheritance were made applicable by the 
Supreme Court Charter which eould only be 
modified by the legislative authority of the 
Governor-General in Couneil under-the pro- 
visions of the Indiün Councils Ast, 1861, 
read with seetion 11 ofthe Indian High Courts 
Act, 161, The respondents on the other hand 
have put forward the fresh eontention that, 
assuming thé disposition in tke Will to be 
invalid, it shows an intention on the part, 
of the testator to make an absolute gift 
of her share to eash of his three daughtera 

(12) 9 B. I, R. 377 at p. E 18 W.R. 369; I. A 


Sup. MET 475 2 Suth. Р.О, J, 692; 3 Sar. Р.О, 
"82 4P. C.), 
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and to sever such share from his estate, 
ard that eonsequently the disposition somes 
witbin seetion 126 of the Indian Suesession 
‘Act, whieh embodies what is sometimes 
referred to as the rule in Lassence v. Tierney 
(13). Mr. Radhakrishniah also raised the 
oontention on behalf of some of the daughters’ 
danghters whdewere born during thp life- 
time ofthe testator that they were*in any 
view entitled t6 take under the Will, " but 
it will be unnecessary to go into this question 
in the view wa take of the ense. Tho ma- 
terial provisions of the Wi]lare as follows :— 
“They (the residuary trust funds) ` are 
-vested in trustees, in trust to apportion 
the residuary trust funds into as many 
equal parts ‘ог sharts as there may be 
daughters of mine living at the time of 
my deoease or who having predeceased me 
shall have left issue her or them and me 
surviving and to pay the insome of eash 
of sueh equal parts or shares to my said 


daughters respestively during their геврао:` 


tive lives and from and after the desease 
of each of my said daughters to stand 
possessed of tha share of the residuary 
trust funds so appropriated as aforesaid 
to such daughter upon trust for all the 
echildren of such daughter who shall attain 
the age of twenty-one years in equal 
Shares and if there shall be only опе вові 
child the whole to be in trust for thatone 
shild and in the event of any of my said 
daughters: dying without leaving lawful 
issue her or tham surviving 1 direst that my 


trustees shall stand possessed of the share 


or shares so appropriated to her or them as 
aforsaid upon trust for: all the ehildren of 
the other om others of my said daughters 
who shall attain the age of twenty-one years 
as tenants in-common in equal shares per 
stirpes, provided always and I hereby deoláre 
that if any daughter of mine shall die in my 
life time leaving lawful issue living at the 
time of my death ваа issue as shall attain 
the age of twenty-one years shall take and 
if more than one as tenants-in-sommon' in 
equal shares per stirpes the share whioh would 
have been so appropriated as aforesaid to 


*such daughter of mine and her issue if she 


had survived me,” 


(18) (1849) 1 Mas, & G. 551; 2H, & Tw, 116; 14 
Jur, 182; 84 В. В. 168; 41 E, В, 1379, 
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М word; 


legislative competence. 


gir’ 


"This disposition undoubtedly, infringes, 


"the established’ rule of Hindu Law as to 


gifts, to unborn persons, and I agree with 
the learned Judge that according to the 


'eurrent of devisions im India this fale was 
` not affested by. the.Hindu Wills Act, ard 


that the -observations of Lord Moulton in 
Srimutté Ranimont Dassi v. Radhaprasad 
Mullick (14), even if they be taken to show 
that the questjon may still be open before the 


` highest Tribunal, afford this Court no suffi- 
“cient ground for refusing fo follow the 
‘@urrent of 


desisions оп this 
overruled by 


Indian 
question until they are 
higher authority. 

The next question is as to whether 
this objection is' anred by Madras Act I 
of 1914. The objection that that Act’ waa 
altogether ultra: vires of the Това Legis- 
lature, which the learned Judge rejeoted, 
has not heen pressed before us, The 
éi 

psase and good Government” or 

peace, order and good Government” are to 
be found in the early sommissions authorizing 
the suramoning of legislative assemblies in 
the solonies as well as in the later Statutes 
for the larger eclonies, and assording to their 
well-understood meaning  eonfer general 
It is unnecessary -to 
pursue the subjeat further, 

The objestion to the resent Act in so far as 
it affeots the Presideney Town, whioh was not 
taken at the trial,is of a more serious sharacter, 


` Artisle 22 of the Charter of the Supreme 


Court, whose jurisdiction was, eonfined tothe . 
Presidensy Town, provided " That the said 


,Supreme Court of Judisature at Madras 


shall have full power to hear and determine 


-all Suits and Actions that may be brought 


against the inhabitants of Madras, Yet 
nevertheless, in the sases of Muhammadans or 
Gentoos, their inheritanse and sucsesaion to 
land, rents and goods, and all matters of 
Contrast and Dealing, between party and 


“party, shall be determined, in the ease of tha 


Mahammadans, by the Laws and Usages of 
the Muhammadans; and, where the Parties 
are Gentoos, by the Laws and Usages of tha 
Gentoos, gr by such Laws and Usages as tha 


‘same would have been determined by, if tha 


Suit had been brought, and the Action 


(14) 28 Ind, Cas. 718; 41 О. 1007? 26 ML. X 
658; 18 C, W. N. 878, (1914) M, W. №, 624; 16 M. L, 


"D. 217; Ір. W. 731; 16 Bom, І, R, 787; 20 ©. Led; 


848; 41 I, A, 176 (Р, C.). e 
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` aommeneed in a Native Oourt; and where one 
of the Parties shall be a Mnhammadan or 
Gentoo, by the Laws and Usages of the 
Defendant, And in all Suits во to be deter- 
_tiined by the Laws and: Usages of the said 
' Natives, the said Courta shall make such 
. Rules and.Orders for the.sonduat of the 
` sameo, and frame sush proosas for the exeou- 
tion of their judgments, Sentenses, or Deereàs, 
as shall be most consonant to the Religion 
' and Manners of the said Natives, and to the 
said Laws and Usages respeotively, and the 
' easy Attainment of the Ends of Justice." “And 
in all cases sush means shall be adopted for 
' gompelling the appearance of witnesses, *and 
. taking their examination as shall be consist- 
“ent with the said Laws and: Usages so that 
all suits may be oondueted with as muah 
ease and at as little expense as shall be son- 
sistent with the attainment of substantial 
justice.” 
Section ll of the High Oourts Act, 1861, 
- applied the provisions of the Supreme. Oourt 
Charter to the High Oourt sonsistently with the 
. provisions of the Aot itself and the Letters 
' Patent to be issued under it, and “ subjest to 
the Legislative powers in relation tothe mattera 
aforesaid of the Governor-General in Counsil.” 
Thus by this Statute of the Imperial Parlia- 
ment the Governor-General in Oouneil or the 
' Indian Legislature was made the proper 
authority to alter the provisions of the 
` Oharter. It was only under the provisions 


of this section of the High Courts Ast that 
` visions of seation 101 of the Indian GSuases. 


` tho Indian Legislature could have altered 
the provisions of the Supreme Court Charter, 
as it was expressly prohibited by sgotion 22 
of the Indian Oouneils Aot, 1861, from modi- 
fying the provisions of the Indian High 
Courts Ast. °The ` Losal : Legislature also 
` was expressly prohibited from doiug so by the 
proviso to seotion 42 of the Indian Counails 
^ Aot, whieh provided that 16 should not have 
the power of making any laws or regulations 
“whioh should "in any way affeet any of the 
provisions of this A'st, or of any other Ast 
. of Parliament in forse, or hereafter to bs in 
foras in the Presidensy," words whish slearly 
inoludes the Indian High Courts Act, 
It is unneesessary to refer to the provisions 
of the sonsolidating Govérnment of India 


“Aot, 1915, - further than to say that it subs, 


stantially reproduses i in geotion 112 the pro- 
visions of the Supreme Court Charter now 
in questfon, 


INDIAK Одвів, . 


Now it seems clear that under 


the Indian Oounsils Aot and the High Courts 
Aot of 1861 it was within the Legislative 


. eompetenae of the Governor-General in Coun: 


oil to alter the rules of Hindu Law asto 
suscession and inheritanse within the Presi- 
deney Towns, as was done to some extent 
when the provisions of sertain seetions of 
the Indian Suesession At were made à ар. 
ү to Hindu Wills in the, Presideney 

owns, Itseems equally*oleav that it was 
not within the legislative aomnetensa of the 
Governor in Сорпвії of а Presidency to pasa 
sush a measure. The only logieal position 
appears to me fo be that rnles of Hindu 
Law as to suscession and inheritanee in forse 
in the Presidency Towns ware beyond the Le- 
gislativa sompetende of the Шова] Legislature 
and that sonsequently Madras Ast I of 1914 


“was «lira vires in во far as it purported to 


affect the Presideney Towo. We have not 
been referred to any*desided oaao in whiah 
this point was considered, bnt that the 
difficulty was realized appears from the saving 
olause in Madras Aat I of 1902, nor is thers 
any reason to assume thatit was overlooked 
by the learned lawyer who iutrodused the 
Bill into the Legislative Couneil, 

It follows that this disposition eannot take 
effect as regards all the banefisiaries who wera 


"born after the testator’s death. 


Even if it could be held that this objes. 
tion to the disposition is eured by Madras 
Aat I of 1914, there remains the still more 
fatal objestion that it eontravenes the pro. 


sion Ast, whieh Madras Aet I of 1914 доев 
not purport to affest, and consequently dans 
not take effest at all under sestion 102'‘of 
the Aot, as held hy this Conert in Stvasankarg 
Pillai v, Subramania Pillai (3), whioh must 
be taken to have been affirmed by the Privy 
Oounsil for the ваше reasons, as Lord Mao. 
naughten merely stated that the appeal 
would be dismissed. In that ease a disposi. 


‘tion not differing wypMterially from this exegpt 


in опе respest was held bad as infringing 
the provisions of gestion 101. In the present 
ease the vesting is postponed for tho lifetime 
of persons living at the testator’s death and 
& period of twenty-one years, whereas, under 


_the seation, the vesting may only be delayed 


for sush lifetime" and the minority of soma 
person who shall be in existense: ab the ex. 
piration of that period.” “Minority” ig 
defined in sestion 3 as the status ofa “person 
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. who shall not Бате completed the age of 
.eigbisen' years.’ The present disposition, 
. therefore, offends against the section, unless, 
саз held. by the learned Trial Judge, the effeot 
.of the Indian Majority Aet has been to alter 
the age of minority referred to in the gestion 
. and make it twenty-one years, Now all that 
.&tie Indian Majority Aot does is to proyide 
. that Every mindr of whose person or *pro- 
rper!y or both a gitardian, other than a guar. 
‚бап for в suit within the mean- 
ring of Obspter ‘XXXI of the Code 
pof Civil Prcoedute, bas bgen or shall- be 
;appointed or -declared by any Court: of 
_ justice before the minor has attained the age 
.of eighteen yearr,-and every minor of whose 
|property tbe superintentenee has been or 
shall be assumed by any Court of Warda 
‘before the minor has attained that age,- sball, 
notwithstanding enything contained in, the. 
.Indian?^Suesession Aot (X of 1865) ог 
in apy other engotment, be deemed to have 
„attained his majority when he shall have 
‘eompleted his age of twenly-one years, and 
.notbefore.^ -Now giving the fullest effect 
_to this-seotion and even reading it as modify- 
ing the definitions of minor and minority in 
' sestion-3-of. the Indian Sueseesion. Ast, І ean 
(sep по enfiisient grounds for holding that the 
eonstruetion of seotion 101 is affested there- 
. by. Seation 101 invalidates any disposition 
| by whioh the vesting may be delayed beyond 
the life time of a pereon living at the testator’s 
„death and tke minority of some person who 
Bball“ be- existence at the expiration of that 
jpericd. Now even : under ,' the modified 
definition 
‘question will be. deluyed,: unless every one 
“of the-mincrs jn whose favour the disposi- 
“tion is made has а guardian appointed or 
.has-bis property taken under ihe manage- 
ment-of the Court of Wards before he 
‘attains the age of eighteen. At tbe time of the 
" testator's death it was of gourse possible that 
'auch an event might happen, bnt it was.pos- 
„Bible, not to-eay probabley that it would not, 
"1n thescoirsumstanoes I find it impossible to 
‘say that the disposition is not one by which 
“the vesting “may. be delayed” beyond the 
.preseribed. period. Iam, therefore, .unable, 
Ы pwith -great repeat, to agree with the learned 
‘Judge that rection 3 of the Indian Majority 
“act, as amended, must: be read вв re.enaat. 
‘ing в fresh age of majority for  ceoticn 
‚101 of the Indian Suoseseion Act, and ag 


m 


inbtai oasis, 


‘of minority, the vesting .now in | 


„ 
е 


с бозі 


providing, as regards Hindus generally, that 
ithe vesting-may be postponed for livesin + 
being and three years after the minority 
. of the persons referred to. EN 
ТЬе resolt under seation 102,» whioh’ ig. 

‚їп asoordanse with the vale established in 
. English sasea sited in B ancock v. Wos!on (15), 
is that the whole disposition in’ favour of 
_the daughter's: ehildren fails,; In. these 
: sireumgtanees ié ig пппебавкату: to-consider 
at ару length the. further objsetion under 
+sedtion 111, а .r&ther  unfortuüale.-seotion 
whioh was enactedto give statutory effeot 
: to the deeirion in Edwards v, Edwards (16) 
. whioh was in part overruled after.the passing 
of the Indian Snesession Ast by the House 
.of Lords in O'Mahoney . v. Burdett (17) .avd 
.Ingram v. Soutien 618), I may say that 
I am nof, as st prerent advised, prepared 
.io asseptthe eontention of the appellants 
that the present disposition should be re. 
„garded as giving a legaey "if a specified 
unsertain event shall happen" and as 
mentioning "no time for the оадиггепае .of 
that event" within the meaning of the 
, gestion. "The  eonstruetion sontended for 
would avoid dispositions which. are resognis- 
ted an valid in section . 101, and would 
.admittedly make illustration (а) to that 
‚ section bad law. "Phe. present _ disposition 
.wonld be perfestly free from objection in 
, England, and I am поё -satisficd "that itis 
ı invalid in India exoept by virtue:of the more 
_stringent provisions of section .101 of 
„tbe Indian Succession Act or. the rules..of 
, Hindu Law. 

It only remains to deal with the sone 
.tention put forward for the first tima.at 
, the hearing of the appeal by Mr. Venke- ` 
tarama Sastri for the. respofident. that the 
‚баке comes within seotion 126 of the Indian 
. Sucoession Act, which provides: “Where: 
(testator absolutely, bequeaths a fund, s0.a8 
to eever it from his own estate, but direata 
.that the mode of enjoyment of it by the 
legatee shall be restricted so ‚ав to.seoure а 
-spegified benefit for the legatee; if that 


(15) (1962) А, О. 14 at p. 28; 7L D, J. Gh, 149; 86 
_L. T. 729; 60 W. B..821. . S RA MAN 
(16) (1862) 15 Beav 857; 21 L, J. Ch. 824: 16 Jur, . 
269; 92 В. R..464: 5) E В. 576. ' 
(27) (1854) 7-H. L, 888; 81 L. T. 703; 23 W. R. 201. 
(18) (2574) 7 Н. L. 408; at p. 421; 44 T. J, Ch. 55; 
. 81 L.& T. 216; 28 W, В, 868, . . 
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bsnéfit sarnot be oblained for the legates, 
the fund belongs to him'es if the Will 
had contained no.sush direstion," The section 
. is intended to embody what is known as 
the rule in Lassence у, Tierney (13), and Mr, 
Venkstarama Sastri fór the respondent and 
Mr, Krishnasawmi for the ‘appellant have 
taken us through all the oases in which 
the Court of Chansery has applied or refused, 
to apply the rule, lahdll not attempt to dis- 
cuss or distinguish them, but shall respeot. 
fally follow what was said by Rigby, L. i 
in Hancock, In re, Watson v, Watson (19): 
think there is to be gathered from the 
general line of authority one slear pfineiple 
that if a gift ia absolute in the firet instanee, 
and the provisions that follow are a mere 
settlement of thai*gift, then the settlement, 
if it is effeetua], will have operation, re- 
dusing what appears to be anab:olute gift 
to в life estate only. If, however, the settle- 
ment for any reason fails, then, inso far 
as it fails, tbere ів no intestaay, bat an 
interest -in the nature of а reversion to the 
person who is the objeet of the previous 
absolute gift.’ .The rule ia explained i in the 
same way by .Page-Wood, V. O., in Rucker 
y Scholefield (20), a ease desided in 1862, 
and illustration (a) to seetion 176, whieh 
‘was enacted in 1865, expressly deals with 
а. gift of the residue to . the testator’s 
daughters .with а direstion that their 


‘shares. shall be settled upon themselves 
respeotively for life and be -paid to 
their obildren after their death. To 


bring the ease within the rnle there must 
-be an absolute gift and a settlement of that 
gift on the donee, and there may .be such 
a settlement even where there is а gift 
over on failure of isane of the donee. Thusin 
the ease already eited, Honcock In re, Watson 
N. Watson (19), whieh: was affirmed by the 
‘House of Lords in Hancock v. Wateon (15), 
there was a gift to Susan Drake, and the pro- 
perty was settled on trust to pay the income 
to her for life and after her death on 
trust for her ohildren who should attain 
twenty-five, and then upon trust for the 
ehildren of the testator's -brother Oharles, 
lt was held in that баке that there was 
ац absolute gift to "Susan Drake whioh 


108), Q8 (1901) 1 Ch, 482 at p. 408; тот, 4. Ch, 114; 
84 

09) (1862) 1B. & M. 86; 321. J. Ch. 46; 9 Jur, 
E ) 13; 11 WR. 137; 186 Б. R. 18; 71 E. R. 16. 


68 


INDIAN CASES. . 


- "993 
J 


upon. her death passed to her representa. 
tives, in eonsequenoe of the failure ofthe 
settlement to take  effeot; To ascertain 
whether there is Buch an absolute gift the 
whole Will must be locked at, As to 
this Lord Davey observed at page 22;* “OF 
sourse ав Lord Oottenham pointed out in 
eLassence v Tierney (18), if the terms of tha 
gift are ambiguous, you may seek assist. 
anos in sovstraing itin saying whether 
it is,..an absolute gift or not—from the 
other parts . of the Will including the 
langusge of the engrafted trusts.” 
Applying these’tests to the present ease, 
we find that the ‘trustees ‘are to stand 
possessed of the residuary trust ‘funds on 
trust, to apporfion them into as many equal 
parts or shares as there are daughters, and 
to pay the income «f each of such shares 
to his daughters reapestively, and from and 
after the deseace bf eash of the said daughters 
to stend possesséd of the share of the rs- 
Biduary trust funds so appropriated as 
aforesaid to нов daughter upon trust for 
all the ehildren of sush daughter who shall 
attain the age of 21 years in equal shares. 
Then in the event of one of such daughters 
dying without issne, there is a gift over 
of the share so appropriated to her in trust 
for the ehildren of the testator’s other daugh- 
ters. Seeing that the residuary truàt funds are 
thus to be spportioned into as many equal 
shares as there'are daughters, and that each 
daughter is referred to as having had a 
share appropriated to her, I think the words 
of the Will are snffeient to show an ine 
tention to sonfer an absolute gift on each 
of the daughters in the first instance, 
followed by в settlement of eash such 
daughter's share on her for life and after 
her on all her ehildren attaining 21, with 
„а gift over if this last disposition faila, 
It- Bas been said that this is а Hindu 
Will and must ‘be eonstrued as such, but 
во constraing i think, itshows a clear 
intention to ‘confer an absolute gift on 
ash daughter and to make a settlement 
in regard fo 16. It seems to me exaetly 
the sort of settlement a modern Hindu 
would be inoljned'to make upon his daughters, 
In these sireumstances effeat must be 
given to the sestion which has been made 
‘applicable to Hindu Wills in tbe Presidenoy 
Towns, The result ia that _the plaintiff, 
*Page of (1802) A, C;—[ Ed. ] 
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take no interest in the shares of «their 


. mother’s sistere, and that the 8rd and 4th 
.. defendants | would „һе 
the share of their mother, 
..but.for the sompromise they have entered 


entitled to inherit 
Yasodammal, 


into with their own brothers, the lst and 
2nd defendants; that the 5th defendant 
suoseeds to the share of his mother, Rajam« 


6th, 7th and 8th defendants would have 
been entitled to sueseed to the share of their 
mother, Nilayathaksi? Ammal, but for the 
compromise whioh hasbeen sanctioned with 
their brothers, the lst, 2nd and 3rd 
hed been 


. After the arguments eloged 


` and judgment reserved, an spplieation was 


made to us on behalf of the plaintiffs to 
allow an issue to be raised ав to whether 
the ‘defendants wera estopped from своп. 
tending that their mothers eaeh took more 
than a life-estate on the ground that they 
had aecepted Counrel'a opinion to that effeot 
and entered into a family arrangement to 
abide by it. Parugraphs 11 апа 12 of the 
plaint merely state that the testator's widow 
and daughters had been in enjoyment of the 
estate and that after the widow's death in 
1910 1t had been in the possession of the 
testator’s only surviving daughter, Nilaya- 
thakshi Ammal who after her mother's 
death is alleged in paragraph 12 to have 
received and kept all the insome derived from 
‘the estate as the devisee of the ineome cf 
one-third of the properties under the 
Will and as the heir-at-law to her 
deceased father, the testator. There is no 
allegation of any family settlement having 
been arrived at, and paragraph 19 merely 
prays that the Court will eonstrue the Will 
of the testator and deslare the rights of the 
parties thereto. In these *oireumstances l^ 
am of opiniondhat there would be no euffiai- 
ent grounds for allowing & fresh issue to be 
raised, even if thelaffidavit dis@losed a stronger 
ense than it does for the existence of sueh 
family arrangement. The appeal will be 
dismissed and aosts will be payable ont 
of the estate inthe same way as the вовів of 
tHe suit. g 

BaxzsaM, J,—This is an appzalagsinst the 
judgment of Contts-Trotter, J., in а snit 
brought for the sonstruotion of the Will 
of one Ratna Mudaliar. The testator died 
пъ Madras in 1:04 leáving a widow and. 
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three daughters, and most of the propertie® 
affeeted are situate in Madras, The Will 
is Exbibit A, dated 24th April 1897, is in. 
English and is printed at,page 1 of the , 
dosuments and is also quoted at length in the 
judgment of my Lord the Chief Justise. 
It is, therefore, unnesessary to set it forth 
fully, The intentions of the testator regarding 


.. mal; and that if they had appealed, the *the residue of his estate after the death of his 


widow are, ‘apart from legal -diffieulties, olear 
enough, and are admitted on all hands. At 
present it is sufficient to state them generally, : 
as that his property should be divided into 
three garts and eash share is to be allotted 
for the benefit of a daughter and, on their 
attaining the age of 21, cf her ehildren, 
The main question ie, whether there are avy 
legal cbstagles to the sarrying out of his 
intentione, and this depends on various sub. 
sidiary questions of law. 


Before dealing with these, I will briefly 
narrate the subsequent eventa up to the date 
of snit (1918). The widow died in 1910. 
The first daughter, Yasoda, died in 1907, 
leaving two sons (Ist and 2nd defendants) 
and two daughters (3rd and 4th defendants), 
Of these, the two daughters and the elder son 
were born before the testator's death, The 
testator’s seaond daughter, Rajam, died in 1908, 
leaving an only son (5th defendant) and no 
daughters. The third daughter, .Neelayatha- 
kshi, died in 1918, leaving three sons, the 
plaintiffs, and three daughters (6—8 defend. 
ants), None of the shildren of the 2nd. and 
8rd daughters was in existence at the death 
of the testator and all of them are still 
minors, Thus, ont of the eleven. grand: 
ehildren of the testator, eight of them were 
not in existence at his death. Throughout 
the rest of my: judgment, I ‘shall refer to 
these as the eight younger grandehildren . 
and to the other three as the three elder 
grandobildren. 


_I will now proeeed todeal with the various 
questions of law in their logieal order as far 
a8 possible, 

The first question ia whether the rule of 
Hindu Law whish was laid down in the 
Tagore onse [Jotendromohun Tagore v, Ganen- 
dro Mohan Tagore (12)], viz., “that а person 
варваре of taking under a Will must be sueh 
a person as could take a gift énfere?vos and, 
therefore, must either in fast or in contegup- 
lation of law be in ezisteneo at tho déath of 
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the testator” and which has been always 
regognised as applicable to the Madras 
Presideney [as in Gnanasambanda Fandara 
Saunpdhi v, Velu Pandaram (21), Ramasamt 
Pattar v. Ohindtan Asari (22) and by 
implisation in Stvasavkara Pillai v, Sub. 
ramania Pillai. (3)], has.bden abrogated, 
in the ease of Hindu Wills governed 
by the Hindu Wills Агь (XXI of 1870), 
by seotion 2 of that Aet whieb, by extending 
to sush Wills seations 100 and 101 ‘of the 

Indian Suesession Ast (X of 1865), seems to 
resognise the validity of bequests to persons 
unborn at the death of the testator, apart from 
those sestions, notwithstanding seotion 3*of the 
former Act whieh seems to aim at keeping 
up the disabilities of Hindu testators. That 
it was Bo abrogated, was the opinion of 
Wilson, J., (afterwards Right Honourable Sir 
Arthur Wilson) in Alangamongo Dabee v. 
Sonamoni Dabee (28). But the opposite view 
has prevailed [vide the extra jadisial opinion 
of Pontifex, J , in Oally Nath v Ohunder Nath 
(24), Alangamonior? Dabee v. Sonamont Dabee 
(2) reversing Wilson, J.'s decision in Alanga- 
monjari Dabee v. Sonamoni Dabes (23), Jat- 
ram Narronjt v, Kuverbat (26)and Yethirajulu 
Nardu v. Mukunthu Naidu (27) , Mr, Venka- 
tarama Sastri, the learned Vakil who appear- 
ed for the defendanta Nos, 1, 2 and 5, invited 
us to resonsider the point, having regard to 
the doubts expressed by Moore, J., in Yethtra- 


` julu Naidu v, Mukunthu Natdu.-(27) and the 
remarks of Subrahmania Aiyar,.d.,in Subba 


Reddi v. Doraisami Bathan (28) and to adopt: 
the view of Wilson, J. lif one of my slight 

judicial experience may venture. to express 
an opinion differing from that of that 
eminent Judge whose great authority is enti- 
tled to the utmost deferense and weight, I am 
inelined to follow the above decisions. The 


(21) 28 M.271 at p. 281; 2 Bom. І, R. 597; 4 
О. W. N. 329; 27 I. A. 69; 10 M. a r^ 7 Sar, Р, 
C, J. 671; 8 Ind. Deo, (x. в.) E91 (P. C 

(22) 24 М. 449 at p. 408. 

(28) 8 0. 157; 90. L, R. 121; а Jur, 803; 4 
Ind, Deo. (x. в.) 100 

(24) 8 C. 878; 10 ©. L. В. 207? 4 Shome L, R, 229; 
6 Ind. Jur. 467: 4 Ind. Dec. (x. в.) 242, 

(25) 8 С. 687; 100. l. RY 459; 6 Ind, Jur, 576; 4 
Ind. Deo. ‘N. 8.) 409, 

(26) 9 B. 491 at p. 506; 10 Ind. Jur. 107; Б 
(х. в.) 8 


d Ind, Deo 
(97) 28 М 363 at р. 375; 15 M, L, J, 209. a 
(20) 16 M. L. J, 491 at p. 497. 
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gist of his oritisism, at page 163, of the other 
view, i8 that seations 99, 100 and 101 of the 
Succession Act remain inoperative. 


As to this I may observe that so far ag 
seotion 101 is eonaerned, to hold that the rule 
in the Tagore case (12) has not been affeated 
by the Hindu Wills Aet does not necessarily 
amount to making sectióbn 101 inapplicable 

*toa Hindu Will as was supposedeby Wilson, J. 
Cases of bequests to a olass may well ba 
eonoceived in whieh, while the bequest to some 
members of the alasa ia ewoid on the ground 
that they were not in existence af the 

—testator’s death, the hequest to Ња 
whole slass, ineluding those in existence 
at the ftestator’s death, is void under 
gestion 101 of the Indian Snosession 
Aet. Susha ease actually osourred in ЗІ 
Mad. 517 [Sivasankara Pillat v. Subramania 
Pillai (8)] where at page 521, Sir V, Bhash- 
yam Aiyangar's argument that seotion 101 
does not apply was negatived and their 
Lordships White, О, J., and Sankaran Nair, J., 
пгіпаПу applied sections 101 and 102 to a 
Hindu Will and held the whole disposition 
in favour of the grandsons 'void, though it 
was olear that the disposition was also void 
under the Hindu Law rule so far as sush of 
the testator’s grandsons who were unborn 
at his death were conserned, This oase, 
Stvasankara Pillat v. Subramanta Pillai (8), 
was affirmed by their Lordships of the Privy 
Counsil in Subramanta Pillai v. Murugesa 
Pillai (4), Later on, it will ba seen that this - 
ease itself affords another illustration of the 
suegessive applisation of the Hindu Law rala 
and sections 101 and 102 of the Indian 
Suacession Aot, 

(2) It need not be assutned that the Hindu 
Law rule will exist for all time. As a 
matter of fast we now know that Madras 
‘Ast Iof 1914, apart from the question of 
ulira vires eonsidered infra (fom the Madras 
Presideney) and India Ast XV of 1916 (for 
the rest of India has done away with the rule 
inthe Tagore case (12) and there is frea ssopa 
for the applieation of sections 99, 100 and 101 
of the 'Sussession Aot and they need not 
remain inoperative any more in the oase of 
Hindu Wills, - . 


I may mention that, although Lord 
Moulton seems to leave the point open in 
Srimutiy, Ranimont Dassi v, Radhaprasad 
Mullick (14), Lord Masnaughten refers in 
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Bh; бабай Barmanya v. Kali Oharan Singh (29) 
to," ibe well known dostrine of Hindu Law 
that а gift to an objest ‘not in existence is 
absolutely void.” , Tne oase was from Bengal 
(where the Hindu Wills Aet applies) and 
went on throughout on the footing that the gift 
to the sister's sons (born after the teatator’s 
death) was voite There is also the 
anomaly theta Hirdu Will relativg to pro- 
perties outside the Presidensy Town is to be* 
governed by the Hindu Law rule or not 
according as he died in -Macras or nct, if the 
respondents’ contention ia aesepted. 

I now pass on.to the question whether 


‘Madras Aot I of 1914 (commonly aalled Мр: 7-пог of Madras in Council, 


Sesbsgiri Aiyar's Aet), whioh purpcrta to 
get rid of the Hindu: Law*rule relating to 
unborn pertons in the Madras Presidensy, is 
ultra vites of the Local Legislature. The first 
ground of the argument that legislation of 
this ebaraeter ie not '' fcr he peace and good 
Government" ав required by seetion 42 of 
24 and 25 Vist., e, 67, bas been only formal- 
ly raiced here and was not elaborately argued, 
For the reacons giren by the learned Judge 
À agree tbat there is rothing in this oonten- 
tion, Buta рөвогӣ gronnd has been addres- 
aed before us whioh was not 1aised before 
the learned Judge who bad, iherefcre, no 
opportunity of ecusidering it, But this faot 
does not presludethe appellant {scm raising 
it befcre us, The argument befcre na seeks 
to.make the Aot ulira tes, only во Їаг as the 


. Presidency Town of >Madras is scneerned, 


aud may be statedas follows. The Govern. 
ment of lrdis Асі, 39 and 40 Geo, Ш, e, 
70, cection 2, antborices the establishment at 
Madras by Reyal Charter of а Supreme Court 
baving jurisdietionover the Presidensy Town 


- of Macias. The Charter was issned on 26th 


December 1800. n clause 22 cf the said 
Ohsrier there ів a direotion that all matters of 
inheriiance and епевеввіор skall te deter mined, 
where tle parties вте Gentcos (an “arohais 
term for Hindus), by the daws and usages of 
Gentocs, The High Court off Madras was eon» 
stituted Ly Lettera Patent isened under the 
authority conferred by 24and 25 Viat., o, 14, 
sestion 1, and under sestion 8 of the sare Aat 
the Supreme Court was abolished. Under 


И (29) 10 Ind, Cas. 641; 28 O. 488 at p. 472; 15 0, 
^W. N. 803; OM. L. T. 421; 13 0, р. 0. 424 21 M. L. 
J. 857; 8 A. үк J, 493; 8 Bom; L, К, 575; (1911) 2 
MWN 296; 88 L A. 64 (Р, 0) 
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section 0, the High Court was vested with the 
jurisdistion of the abolished Court. Under 
Beotion 11 the provisions of the Oharter of 
the Supreme Оаогё beonme applicable to,the : 
High Oonrt and te 66 Judges thereof, | 
"cubjesb to the legislative powers in relation 
to the matters aforesaid of the Governor: . 
General of India in Ocunoil.”’ Thus the Іова] 

Legislature hes no power to modify the 
provisions of the Charter. The same result 
is obtained by sections 22 and 42 of 24 and 25 
Vie, о, 67, the Indian Counsils Aot, 1861, 
which” define respeotively the powers of the 
Governor-General in Conneil and of the Gover- 
The proviso to sea- 
tion 42 says that the Governor in Couneil shall 
not have the power of making any laws 
or regulations whieh shellin any way affeot 
any of the provisions of the Ast or of any 
other Act of Parliament in force or hereafter 
tobe in forse in aueh Presidency, The 
enaotment by the Looal Legislature of Madras 
Асі I of 1914 would be to affest, во far the 
Presidency Town cf Madras is seonserned, 
section 11 of the High Courts Act (24 and 
25 Viet, c. 104). The learned Vakil for 
the respondent. attempted to mest this 
argumentin three ways :— І 

(а) Under section 42 of 24 and 25 Vie, 
в. 67, taken with seetion 5 cf the amending 
Ав 55 and 56 Vio, о, 14, the Losal 
Legislature may repeal or amend any law 
made by the Governor General in Ovunoil, во 
far as it affcats this Presidency and Madras 
Act 1 of 1914 only amends the Hindu Wills Aot 
ХХІ of 1870. The reply tothis argument is, 
it does not amend Aot XXI of 1870; . but, 
whether it does во or rot, it certainly affeots 
section 11 of the High Courts Aat. 

(b) Under seetion 43, clause 5 of the Indian 
OCouneila Act, the Local Legislature may, with 
the sanction of the Governor-General, make 
laws affesting the religion or religious rights 
and usages of ary elass of Her Majesty’s 
aujests in India and the law of suseession is, 
to Hindus, в religions matter, and this is the 
reason for the, polioy underlying olause 29 
of the Charter and similar legislation in 
21 Geo. 111, $. 70, seetion 17 (for the 
Supreme Court of Fort William) ‘and 57 
Geo. II, a. 142, sestion 13 (for the 
Recorder's Court of Madras). He relies on 
Iibert’s Government ot India, page 354. The 
reply to thís ie that itis doubtful whether 
logielation of this slharaster falls under elec, 
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5 bt seation 43> But assuming that- it does 
fall, sestion 43, whioh is & permissive provision, 
cannot override gestion 42, „Section 108 
of Sir О. Ilbert’s. Digest i in Lis "Government 
of India," whieh, has sinea become seation 
' 112 of the eonsolidating Aet 5 and 6 Geo, 
- V., a, 61, is against this sontention. 
ў (c) "The Laws and Usages of ‘the Gentoos’ in 
elause 22 of the Charter means Hindu Law-as 


it exists вё any time and as modifed by even e 


the Local Legislature. Bat this assames that 
the Local Legislature oan affest the olause in 
the Charter and thus affeot section 11 of Act 
of Parliament. The fallacy. of this argument 
ів patent and it has vot been even geriouely 
pressed, 

Thus I hold that Madras Aet I of 1914 is 
ultra vires of the Losal Legislature in во far as 
the Presidenay Town is sconeerned. Tha 
result ia that the bequest over to the eight 
younger grandshildren of the testator fails, 
The bequest to the three elder grand- 
ehildren, however, remains unaffected. 

The next contention raised by Mr, 
Krishnaswami Aiyar, the learned Vakil for 
the appellant who argued this portion of the 
sae, relates to the eonsirustion of sestion 2 of 
Mr. Seshagiri- Aiyar’s Aet. На sontends 
that the Act ought not to be aonstrued so as to 
apply retrospeetively to Wills made before 
the Aet, even for the purpose of validating 
dispositions i in suoh Wills that may beoome 

' vested after the Ast, 

In the view I bave taken, that Mr. Seshagiri 
Aiyar’s Aot is ultra vires of the Losal 
Legislature in во far as the Preeideney Town 
of Madrss is concerned, it із unnesessary to 
consider th's question, which may not be of 
much importance hereafter, 

The next, grounds (urged by the learned 
Advooate- General) attacking the bequests 
over tothe grandshildren are two in number 
and ace bassd,on : 

(1) seations 10: and 102 of the Indian 
Suoesession Act, and 

(2) seation 111 of the Indian Sugseysion Aat. 

‘I will first take upthe eontention based 
on sectiuns 101 and :02 of the*Susoession Aot. 
Section 101 enasts what is generally known 
as the pule against perpetifity and sestion 
102 enacta for India phe rulo in Lezie v. 
Robinson (30). It is eonoeded on all hands that 
the worda “ may ba délayed” in the section refer 
fo possibility and поб to tha astaal events that 


(804 (1817) 2 Мег, 363; 16 В, В, 165; 35 Е, В, 979, 
. i 


" tHDIAN. OABB, 


б "m 


may» happen: “sea Stvasankara Pind v. Subs 
ramania Pillai (3). The differenae between 
the rival sontentions of the parties turns,on 
the sonstroation of the word ‘minority, whieh 
has been defined in the -Sussemsion Aat to 
mean tbe status of a person who shall not 
have sompleted the age of eighteen years 
(naation 3). Under section 6 of the Hindu 
Wills Aet this dsfiaition eóntrols the meaning 
of the term ‘minority’ їп seatjon. 101 even 
when the sestion is applied to Hinda Wills, 
Butit is eontended for the respondent that, 
as the Indian. Majoritg Aot (X of 1875), 
sestion 3, makes it possible that eertain 
individuals may attéin their majority at the 
age of 21 and not af the ageof 18, the word 
"minority" in seation 101 of the Sueo sasion 
Ast should be ednatrned as the age of 91, 
Now it may be soneeded that, having regard 
to the words “notwithstanding anything 
contained in. the. Indian Suesession Aat 
(X of 1865) or*in any other enastment” 
in sestion 3 of Ast ІХ of 1875, the words 
“beyond the life-time of one or more persans 
living at the testator’s desease, and the 
minority of some person, ete,” may, in the 
gases of sertain persons, mean when they 
attain the aga of 21, But this is only a pose 
sibility. The fact that in sertain events some 
persons may attain majority at the аве cf 21 
instead of at the age of 18, aaunot lead to в 
sonstrustion of the word. ‘ minority” іп 
seation 101 of the Suesession Ast as equiva. 
lent to the "age of 21.” in the present ease 
all the eight younger grandshildren оѓ: the 
testator are minors and 16 is eonseded that 
in the ease of seven of them, neither guard. 
ian has baen appointed nor the Court of 
` Warda bas assumed superintendence of 
their properties 8088 to alter the age, when 
they san attain majority, from 1€ to 21. I 
am of opinion that there is a great possibility 
that the vesting of the bsquest to the eight 
younger grandchildren under the terms of 
the Will mag be delayed beyond their 
minority and thats being во, the baquest (o 
them is void on" this ground also, If so, 
section 102 of the Indian Sassession Aet 
makes the bequest over to all tbe eleven 
grandchildren, inaluding the three elder ones, 
void. Mr. Radhakrishnayyo, the learned «Уак 
who appeared for the defendanta No. 3 and 4, 
aontended that sestion 101 of the Baseossion 
Ast exunnob be applied to this Will so as to 
attract the operation of, seetion 102 in this 
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Way, asthe baqueat to the eight younger 
grandchildren has already been: found to 
ba void under the Hindu Law rule? The 
faot that the bequest was found to. ba void 
for another reason is not a ground for 


`- refusing to apply sestion 101 of the Ѕпввев- 


sion Ast and to hold that it is void also under 
this sestion. This very argument was urged 
Љу Sir V. Bashyam’ Jyengar in Stvasankara 
Pillai v. Subramania Pillai (3), whioh еда, 
rejected by the learned Judges a6 page 521,* 


‘as I have already mentioned in an earlier 


partof the judgment, Mr, Radhakrishuayya 
also contended that the beques} over may ba 
sonstrued to ba a bequest to the threa elder 
grandehildren only, and he relied on the вазе 
of Bhagabat? Burmanya v. Kale Charan Singh 
(29) and on Engeltina Dias v. Alfred De 
Livera (31), oited therein, In view of Lord 
Masnaughten’s remarks at page 472+: “But 
however this may be, it has been assumed 
throughout that the testater intended ehildren 
born after his death to be ineluded in the 
gift. And their Lordships propose to deal 
with the oase on that assumption,” I do 
not think the ease supports the contention, 
The conslusion in that casa in favour of 
those in existenca at the testator’s death 
was reashed on the ground that the failure 
of the bequest over to the others was due 
only іо the Hindu Law rule aud does not 
attract the application of the rule in Lea'e 
v. Robinson (80) (esstion 102 of the suo. 
osssion Act), There was no suggestion, in 
that ease, of the application of sestion 1: 0 
ог sestion lOi of the Suooession Aet, This 
contention, therefore, fails, І must, therefore, 
hold— and I regret my having to differ from 
Coutts Trotter, J., on this point—that the be- 
quest over toallthg testator’s grandehildren 
faila as it offends the rule against perpetuity. 

The next contention of the learned Adyo- 
eate.Geueral is based on gestion 111 of the 
Suosession Ast. I may premise by. saying 
that the disdussion of this contention ig 
academic and does not arise, unless a view 
of sestion 101 different from mine ultimately 
prevails. Ав the point bas, however, been 
fully argued, I aball state my sonolusions on 
the applisability of the section, The sestion 


is based, as has been pointed ont by their 
* (31) (1879) 5 App. Cas, 128; 4971, J. P, С, 28; 43 
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Lordships of the Privy Üounoil in Rhupendra 
Krishaa Ghose v, Amarendra Nath Dey (79), on 
Edwards у. Edwards (16). This last ease was 
afterwards partly overreled by the House 
of Lords in O'Mahoney v. Burdett (V7), whieh 


wassommented on by Bord Shaw of Vumferlin . 


in Ohunilal Parvatishankér y Bat Samrath 
(9) “as one whioh emerged through a tbieket 
of teshnisal desisiona to a ground of plain 
and pre eminent good sense,” Bat in the 
eirsumstagess of this case, unlike Ohunilal 
Parvateshankar v, Bat Samrath (9) whioh was 
а баве arising in Surat and was not 
governed by the Hinda Wills Ast, the 
learned Advocate-Goneral із within hig 
right® in asking us to abandon the "ground 
of plain and pre-eminent good sense" aud 
to apply sestion 111 of the Sussession Act. 
It is sonoeded on boti* sides that at least 
so far as the eight younger grandchildren 
ars sonserned, the attaining of the age of 
specified unesertain ev:nt within 
the meaning of this sestion. The dispute 
sentred round the meaning of the phrase 
“the period when the fund bequeathed is 
payable or distributable.” Now it will be 
notised that in each of the Wills in the 
five illustrations to the sestion [all of whioh 
are based on the rules stated by Romilly, 
M, R., in Edwards v Edwards (16)] the last 
legasy is of an alternativa eharaster sub- 
stituting, in certain evente, a different legatee 
in the plase of the legates in the immedi- 
ately preceding bequest. With reterenca to 
this fast the learned Vakil for the respond. 
ent sontended that the sestion must be 
limited to legasies whish may ba termed 
substitutional, He also relied on the remarks 
of Romilly, M.R., in Edwards у, Hdwards(16), 
where he says "The principle whieh regulates 
вов oases is to be found in the often 
expressed desire of the Court to avoid a воп. 
Biruetion sc inconvenient as one whieh must 
suspend the absolute vesting of the subjeat 
of the gift daring the whole life of the 
legalee or devisee, eto,” on tha remarks of 
Lord Selborne in O' Mahoney v. Burdett (17), 
where the noble Lord says: "It is manifest 
that when a testator [as in Galland ү, 
Leonard (33) ] has direated pay mentor distribu. 

(32) 34 Ind. Oas. 892; 48 C. 432 a& p. 440; 19 M, 
L. T. 97; 20 0, W. N. 189; 80 М.І, J. 110: 23 C. L. 
J. 169; 14.A. L. J. 167; 8 L. W. 262; (1916) 1 M, 
W. №, 78; 18 Bom. І, R. 847, 48 I, A. 12 (P. O.), 

(88) (1818) 1 Swans, 16!;1 Wils, Oh, 128; 13 R. Ry 
44, 80 E. В. 989, 
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“tion to be made at a oertain time во that 
‘a trust intended by him. to sontinue until 
- that time, shall then some, to an end, and 
has proseeded to substitute other devisees 
“or legatees through the medium of the same 
* trustees, ote,,..4.....°2 and on the language 
“of the same noble Lord in Ingram v, 
Soutien (18), where he refers to "alterna. 
tive divesting elanses,"* He also contends 
that in ease the seotion is applicable, "The 
period when the fund bequeathed is payable 
‘or distributable” ie, for each datghter’s гб, 
either when the eldest or the youngest grand- 
ohild attains the age of 21 (Vide Lindley, 
L. J,, in Holford, In re, Holford v. Holford (34)] 
or ifthe fund is to be taken distrigutively, 
for each grandehild’s fraction, when he or she 
attains the age of 21. In support of this 
“he relies on illustration (с) to seation 101 
of the Aet. The appellant, on the cther 
‘hand, objects to the referense to the English 
veases for throwing light on thesestion. He 
relies on Lord Maenanghten’s remarka in 
` -Norendra Nath Sarcar v, Kamalbasint Dasi (2), 
relying on Bank of England v. Vagliano (35). 
‘He eontends that the period of distribution 
“ia, in ease of each daughter's ird, her death. 
The sase of Monohur v, Kastswar (1) islike 
` the ease in illustration (c) to seation 111 and 
‘does not help kim, 

Now I am willing to adopt the mode of 
sonstrustion sontended for by the appellant, 
but I eome fo the sonelusion sought for 
by the respondent. The period of paymert 
in the seetion is, in my opinion, the period 
when the last payment (whish is not of an 
alternative eharaeter) ‘is dirested in the 
Wil, Before the appellant ean say that 
the daughter's death is the ‘period of pay- 
ment or distribution sontemplated in the 
Westion, «he must point out a direation in 
the Will to pay on the daughter's death, 
There is none sush in this Will, as there 
is in illustrations (a) and (b) to the sestion 
where there isa bequest to B on the death 
of А. I may point out that this eonstrne- 
. tion of sestion 111 leads to (1) in the onse 
of substitutional legacies, ns in the illustra- 
tions to the seetion, the reBulis arrived at in 
Edwards v, Edwards a6), results intended by 


. 


„ 
' (84) (1894) 8 Ch. 30 at р p 63 L, J. Oh. 687; 
7 R. 804; 70 L, T. 777; 42 И, Ro 
(85) (1801) A. 0.107; 60 L. i à B. 146; 641. Т, 
E 89 W, B. 657; 85 ГА В, 616, А 
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the Legislature, however undesirable they 
may be, and (2)in oases where there ara 
no substitutional lagaeies, to a reading w ish 
is somewhat tautologioal but whioh, on,that, 
ground, is not absurd bout, 


good serise, My sonalusion ia supported by 
the illuetcation (c) to seotion 101, where the 

"time for the division of the fund" i is said to 
*arrive at the latest at «ће expiration of 18 
years from the death of B. I may add thatthat 
the period of payment'or distribution may be 
the time when a person attains a eertain age 
is also shown.by idfusization (c) to sestion 111 
and Monotur v. Kastswar (1). 

Even assuming’ that section 111 should be 
coustrued in tbe way desired by tbe appel- 
lan‘, I am not satisfed that so for эв the 
three elder grandshildren are concerned tke 
time of their attaining the age of 21 aan 
be said to be а specified unsertain event 
within the meaning of the sestion. The 
unsertainty or fertainty of an event, as eon- 
templated by the seotion, is with reference 
to the time of its happening, and not with 
referenee to the question whether it will 
happen atall, As Romilly, M. R., points out 
in Edwards v. Edwards (16), death is the most 
ertain of all things and ean only be made 
contingent by reference toits taking place 
before a partisulac period, "That thg uncer- 


tainty is with referenaa to time is 
shown by -the words, "and no time is 
mentioned in the Will for the cosurrenoe 


of that event." 16 may be, oneia uncertain 
how long the tbree elder grandohildrsn will 
live, bnt if they live long enough, the time 
when eash of them attains the age of 21, 
was known with absolute eertainty at the date 
of testator'a death. The idea of mentioning 
а time for the osaurnenee of an event, when 
one knows with abaolute certainty the time 
of its happening, provided it happens at 
all, ів ineoogrwous. On this ground, I hold 
that, on any eonsiruotion, section 111 cannot 
affest the legasios to the three elder grand. 
ehildren. 

The last ор to be noted in the 
ease was raised by the respondent and was 
based on sestion 126 of the i3uesession Ast, 
This section and the next seetion (127), 
whieh may be deseribed as supplementing 
it, together enaet in India what is salled 
the rule in Lassence v. Tierney (13), the former 
gestion laying down what may be oalled 


g. 


on the other '" 
hand, leads us to ihe ground of pre-eminent ^ 


. 
1000 \ ` 
ROGNDABARAJAN 0, б, M, NATARAJAN, . 
* 


the positive branch of it and the latter seo- 
tion the negative bransh. Hash side dili- 
gently sollested all the English eases in which 
a conelusion similar to the one sought was 
reashed“and relied on them in support of 
the present sontention. Thus the respondent 
relied ‘on Whittel v.. Dudin (36), Hulme v. 
Hulme (37), Ring v. Hardwick (38) Gerrard v. 
Butler -(39), Kellett v. Kellett (40), Merceron 
Trusts, Inve, Davies у, Mercercn (41), Cooke v, • 
Cooke (42), Henaock, In те, Watson v. Watson 
(19), affirmed by the Hoùse of Lords in Hancock 
v. Watson (15), Rooper v. Williams (43), Fair 
v. Connell (44), Harrison, In’ re, Hunter v. Bush 
(45), Moryoceph v. Moryoseph (46), Adminis. 
trator- General оў Bengal у. Apcar (47), Hali- 
burton v, Administrator. General of Bengal (48), 


The appellant relied on the following easet: 
Laisence v. Tierney (13) Scawin v, Watson 
(49), “Koy v, Winder (£0), Whitehezd v, 
Bennett (51), Rucker v, Scholefield (20), Sa.age 
v. Tyers (52), Harris v. Neutog (53), Richards, 
In ve, Williams v. Garvin (54), Houghton, In ve, 
Hovghton v. Brown (55), and also on Jarman 
on Wills, pp. 1183-4 ard 1459, 


ai (1820) 2 Jac. & W, 270; 22 В, В. 124; 87 Е, 


® у (1889) 9 Sim. 644: 47 В. R. 326; 59 E. В. 507. 
(86) (1440) 2 Beav, 852; 4 Jur, 242; 50 R, R. 202; 


48 B. B. 1244, . 
(89) (1555) 20 Beav, 641;.62 E, R. 712; 109 R. В. 


581. : 
(40) (1868) з H. L, 160. 
(41) (1876) 4 Ch. D. 182;.85 I, Т; 701. 
(а) (1888) 38 Oh. D, 202; 69 L. Т. 693; 36 W, В. 


TEG. 

(48) (1910) 1 Ch, 329; 79 L. J. Ch, 285; 101 1, Т. 
899; E4 В. J. 270, 

(44) (1916) 1 Ch. 867 at p. 881; 84°L. J, Ch. 601; 
118 L, T, 234, 

(45) (1918. 2 Ch. 59; 87 L, J. Ch. 488; 118 L. T, 
1766; 62 В. J. 568. 

(46) (1920) 2 Oh. 88; 89 L. J. Ch. 876; 123 1, Т, 
589, 64 5. J. 497. 

(47) 80, 558; 3 Ind. Jur. 22; 1 jmd. Deo. (N. в.) 


980. 

(48) 21 ©. 489; 10 Ind. Deo (x. в) 956, 

(49) (1847) 10 Beav 200; 6 L, J. Ch, 404; 76 B. 
R.10.t0E B. 5'9 

(50) ( 850) 12 Beav 60; 60 Е A 

(81) (1£63; 22 L. J. Ch. 1020; 9+ H. В. 848; 1 Eq. 
Rep. 561; 1 W. R. 406; 21 L. Т о. в.) 1,8. 

452) (871) 7 Ch. App. 886; 20 +, ^n. 817; 41* L. J. 
Oh, 515. 
(©З) 11807) 461. J. Ch. 268; 36 L, Т. 173; 25 
W. В. 228, 

(64) (1884) 501, Т. 22. 

(56) (1884) 58 L, J. Ch, 1018 at р. 1020; 60 LOP 
549. 
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I think the desisions іп . most ot the; 
above eases are consistent, but there ig a. 
eorfliot between some of the dieta, very. 
often only apparent, Instead of attempting 
the futile task of resonsiling all the observa- 
tions and reasonings in the abave oases I‘shall 
eontent myself with a few observations. (When, 
1 say the rule I moau the positive branoh of, 
the rule.) | 

(a) Where there isa distinat positive gift 

e of an absolute estate in favcur of the 
rrior devisee i in terms and the inten. 
tionis express, the rule sertainly 

« applies. 

(b) Where the Will in terms gives olearly 
e? life estate only, it does not apply, 
* e. g., Scawin v. Watson (49). 

(c) The diffisulty arises only where the 
words of bequest in favour of the 
prior devisee are&mbiguons and are 
apparently eonsistent with either an 
absolute estate or a life estate, but 
have to be sonstrued as sonferring. 
the life estate with referenee to the 
settlements that follow ifand when 
they are valid (per Lord Cottenham 
in Lasseno: v, Tierney (13).. 
a ense if the words of bequest ean be 
eonstrued apart from the settlemerita 
that follow, as sonferring an absoluta 
estate, and the latter elauses relating 
to the settlement are used to епі 
down that absolute estate into a 
life estate for the purpose of giving 
effect to them, then the rule applies 
{see ner Righby, L. J,, in Hancock, In 
ув, Watson v, Watson (19), inl 
suah ca3es Other oireumstanaes.in 
the Will are taken hold of as a 
"quide, e g:— 

(1) The fact that the prior. devises 
shall have the insome only for. his life. 
does not prevent the applisation of the 
fule [Lord Davey in Hancock v. Watson (15)], 

(2) The faot that there is a sonnested 
series of settlements following the first 
deviaee may be a ground for not applying 
the 1nle [Pegaweod, V.O., in Rucker v. Schcle- 
field (.0)]. Bat l should think tbat where 
there are plain words sonferring an absolute 
‘estate earlier, an wa conseded by Page. Wool, 
У. О, in that oase at page 41 where he says, 

“JE these "words stood alone they would suffise 
to vest the; absolute, interest in the five daugh. 
ters,” the series of sottlementa ought, not. 


in sash ` 
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to matter'for they only "eut down’ the absolute 
*estate, to use the phrase. о? Righby, Li. J., in 


Hancock v, Watson (15) and Malins, V. Os- 
' in Merceron, Truata, Inre, Davies v. Merceron | 
, Over, come bask to 


(4. ; . 
. (3), The mere faetethat there is a gift over 
to some person other than. a ehild of the 
first devisee does not prevent the application of 
the rule [.Háncock v. Watson (15), where Ohar- 
les was nneonnested with Susan . _ 
(4). "Where the gifts over eghaust all possi- 
ble eontingepeies, that may furnish a reason 
fer not applying the rule {per Lord Oottenham 


in Lassence v. Tierney (13)), and if they do ndt,, 


the rule may ‘be applied | Kellet v. Kellet (40), 
per Lord Cairns}, · i х 


In the present oase it is-adinitted that по 
provision is madein the Will for the sen. 
tingeney when the daughter's shildren do not 
reach the age of 21, . "m ат 

($); Thongh the fast that the medium of 
trust was employed by . the testator was 
used a8:& reason for not applying the rule in 
Houghton, In re, Houghton v. Brown (65); it ia 
now settled that the faet does not matter see 
Harrison, In re Hunter v. Bush (45), per 
Yonnger; J.; ye 

(6). The intention to sever eompletely 
from the “о estate is an important 
reason for applying the rule see Sergeant, 
Jin Fair v. Connell (44) and Lord Davey 

` їй Hancock v. Watson (15)]. The language 
of- sestion 126 of the Aot as sontrasted 
with seetion 125 is signifioant in this eon- 
neetion. | i $ 

(7). Teonsede there must be some disposi» 
tiye words in favour of the prior devises. 
The words in Ring v. Hardwick (38) are 
"make a division .between all and every of 
myfourabildrem"  Lthink the word "appor- 
tion” іп the present Willis a stronger word 
than "make a division," even though not 
followed by the words ‘between or to my 
daughter,” as “apportion” involves the idea- 
of allotting a portion to sertain persons. 

(8) Thefast that tbe share allotted to 
the prior devisee is referred to in the later 
settlements ав his or her sharó is also a 
good ground for applying the rule: Ring v. 
Hardwick (38), ln the prevent oase the 
one-third spportioned to the daughter was 

- referred jo lower down in three plaees as 
the share appropriated to the daughter 
{Page-Wood, V. O. eoncedes in Rucker у; 

aue 9 i 
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-to be “applied : Rooper v. 


„ваша remarks apply to 


eonfers an absolute estate . EX. 
(9), Anexpress statement that the subjeet- 
matter should, on failure of the bequest: 
the residue of the, 
testator’s estate ів в reasch for-riot applying 
the rule [per'Lord Hatherly in Suvage. v. 
Tyers (52) 4, but if the provision is meaning. 
less, it ean be иш the role ought 
ата (43), per 


Scholefield (20) that this word “appropriate” 


Joyse, J. . 
(10). In Harris v. Newton (58) (a desision. 
of Malins, V. O.) there was no gift to the 
daughter in ease alie was nóf married. 
(11). In Whitehead v, Bennet (51) (desided, 
by Kindersley, V. C.,) though there was an 
Investment for the benefit of the daughter, 
the estate of the daugliter had nesessarily. 
to be eonstrued as а life.estate as the, 
gift over to the daughter's ehildren, as to 
& moiety was valid and only that to the 
grandehildren failed „for remoteness. Thé 
ma Richards, In re, 
Williams v, Garvin (54) (Pearson, J.), ex. 
plained by Romer, J., in Wilcock, In re, Kay v. 
Dewhirst (56) and Kay v. Wh inder (50), 


(12). The whole provisions of the Will 
may be taken together per Lord Cottenham 
in Lassence v. Tierney (13) and Lord Davy 
in Hancock v. Watson (15) . Applying those’ 
teste, I am unable to distinguish this ease 
PES Hancock, In ve Watson v. Watson 

19), ; 

The appellant finally contended that this 
is a Hindu's Will and that he sould not have 
intended to give an absolute estate ‘to the 
daughterp, and he relied on Mahomed Shumsóol 
Huda v. Shewukram (57), Radha” Prasad 
Mullick v. Ranee Mani Dassee (53) and 
Ventata Narasimha Appa Row v. Farthai 
sarathy Appa Row (59), Apart from the faat 
that the notions of Hindus with respest 
to estates to be eonferred on Hindu feinae:, 
espesially daughters, have undergone sonsider- 


. 


. 

(56) (1898) 1 C. 959 67 І, J. Oh. 164; T 
679; 46 W. R. 168. : DET 

(57) 2 I. A. 7: 14 В.І. В. 226; 22 W. В 409, 3 
Sar. P. О. J. 405, 8 Suth, P. O, J. 48. Р, C.), 

(58) 86 О. 896; 14 О. W. М, 729; 35 I. A. 118; 4 
M. L, T. 23; 18 M. L. J. 287; 6. А, L, J. 460; 10 Bom 
L. R. 604; 8 0. L, J, 48 (P. O.). 

159) 78 Ind. Oas. 166; 87 M. 199 at p. 222, (1914) 
x ти 12 s J. 816; 18 О. W. N. 554; 26 
. L, J, 411; 15 M. L, T. 285; 16 Bom. Е, 398, 
L A. 61 (Р, €), І аңа 
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als Vohangs in this . Presidetisy during the 
last 40° years acd .this Court has, in several 
, 98868, construed gifts: to females simply ав 
"absolute estates, I think that.in this parti- 
-eular .Will,thgre are enough indieations in 
the testator’s mind that the daughters in 
the first instanee or daughter's daughters 


‘(if the gifts over are valid) should be given 


absolute estates: , The daughter's daughters 
and the daughter в sons are treated alike and 
all are referred éo generally as daughtér’s 
ehildren (see Sivasankara Pillai v. Soobra- 
mania Pillai (60)7,. The faot: that the 
“testator gives 10° daughter's children (not 
sons only) per 
also shows this. The result. will be that 
each daughter’s one-third passed to her 
‘heir, that is, in the eme of the lat-and 3rd 
daughters of the testator to their daughters, 
who get the limited estate ofa Hindu female 
in inherited property, and in the oase of the 
9nd daughter to hereson, 5th defendant, 
absolutely. But it may be observed that 
во far as Yasoda’s one-third is soneerned, 
the sons: and danghters have entered into 
и: eompromise and: we sanstioned the som- 
promise, . A similar arrangement has alao 
been made with respest to the third daugh. 
ter’s share between her sons (plaintiffs) 
and her daughters (6th to 8th defendants) 
and we have sanetioned this sompromise 
also, In fast the main object of this liti- 
gation is to ent down the 8th defendant's 
one third share to one-sixth, whieh is all 
that he will get if appellants’ sontention 
susoseds, яа daughter's sona take by inherit- 
anso psr capita and not per stirpes, I 
agres with the learned Ohief Justies that the 
application made by the Advosate General 
after the slose, of the ease for sending this 
bask for enquiry on the ground that the 
daughters, having taken legal opinion, enjoyed 
only life estates by mutual agreement, i& an 
afterthought and ought" not to be allowed. 
The appedl will be dismissed, Iagree with 
the order as to casta in е judgment of my 
Lord the Chief Justise. @ 
M. б. Р, 
$5 ss Appeal dismissed. 


(60) 81 M. 517; 4 M. L, T. 806, eot 
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N Отт, APPEAL No. 6 or 1917. 
April 26, 1920, 
Present :—Mr. Kineaid, J. O., and — 
: Mr. Raymond, A. 4. 0." . 
Musammat PEWANDBAI-— ac 


d versus ee 
: OHATANMAL son or MENGHRAJ— 
‘RESPONDENT, 
- Bonami ROEE RARE -second—rInfere 
ence of fact. . 


greg of the tests to determine whether a'trans- 
action -is benamt’ or not is, to find out from what’ 
source the purchase-money comes; another is, the 
inference | arising from the fact of possession of the 
property in question. [p. 1008, col, 2,] 

Inferences of fact which are not unreasonable and 
are justified by the evidence on the record, cannot 
be interfered with in seqpnd appeal. [p. 1004, col. 1.] 


Appeal from a deeision of the Distriet 


.Judge, Sukkur. 


Mr. Dipchand Ohandumal, for tha Appellant. | 
Mr. Naratndas Vishindas, for the Respond- 
ent, 


JUDGMENT. —The suit ont of whieh this 
appeal arises was filed by the plaintiff-appel- 
lant for the declaration that a house described 
іп the plaint was her property and for an: 
injunetion restraining the defendant from 
continuing the partition proseeding in 
pursaanese of a deeree for partition obtain. 
ed by him in Suit No. 502 of 1909, whieh 
desree appellant eontended,bad been obtained 
by frandulent means. 

There are two questions that arise for 
determination in: this appeal, (1) Whether 
Menghibai, through whom the appellant 
derives her title, purshased the house in enit 
from Ohoithram, and (2) whether the present 
suit is barred as res judicata "by virtue of the 
deoree is Suit No. 502 of 1919, 

It is nesessary to set out а few of the faeta 
in the ease in order to understand the points 
in issue. The house in suit has been а 
subject of dispute not only in Suit No. 502 
1909 but also ina prior suit, No. 325 of 1808, 
whieh was filed by Ohoithram, Chandu and 
Virumal against four brothers, inoluding the 
present respondent, and Nebhandas, the hus. 
band of Menghibai, Certain shares in the 
property were awarded to the plaintiffs in 
the latter suit, and Virumal 
to Ohdithram one-half of the share awarded 
to him by the deeree, The remaining, share 


meade over ` 


‘to her, 


Vol, LXI 
PRWANDBiI £, GHATAN MALS 


of Virumal, appellant contends, was given to 
Menghibai, Respondent denies this and says 
that it was given to him. The present suit 
relates to the share of Ohoithram plus 
Virumal’a share given to him, and the appel- 
lant's ease is that Choithtam sold his entire 
holding to Menghibai; who'in turn devised it 
Qhoithram’s sale is admitted, but it 
is said that the sale was to Ghano, Hando 
aod sona of Menghi and Nebhan, and the sala- 
deed is in the names of the two sons, In 1909 
respondent filed Suit No. 502, alaiming half of 
the family property by partition, To this suit 
Nebhandas and Ghano, the sons, and others 
were parties, Nebhandas allowed the snit 
to proeeed ex parte as against him, Ghano 
pleaded title under the sale-deed exsauted by 
Ohoithram. This  sale-deed, dated  lóth 
August 1859, was pfodused in this snit 
evidently in support of Ghano’s eontention. 
Tt was held in this suit that the house in the 
present suit and some other property was the 
hereditary property of the respondent and 
Nebhandas, and a deeree was passed in favour 
of the respondent in respeot of the half 
share slaimed by him. 

Now, as remarked above, it is sorisdded 
by the appellant that this  deoree was 
fraudulently obtained, but a finding on 
this point would be unnesessary if in the first 
instanae it is held that Menghibai, through 
whom tbe appellant olaime, is not the owner 
of the house in suit. The appellant's 
ease is thatthough the sale-deed in respeot 
of the purehase of the house from Ohoithram 
is in the names of Ghano and Hando, the 
transastion was benami, the purehase-money 
was asinually paid hy the appellant,and that 
Menghi is in possession of the house in 
suit. Both the lower Courts have arrived nt 
the sonolusion that the sale was not bsnami, 
and, therefore, it has not been established that 
Menghibai was the purshaser of Ohboithram’s 
interest in the property. This isa finding of 
fact and we are not at libarby to question it in 
вевопа appeal. Mr, Dipshand for the appellant, 
however, has with his usual ingenuity attempt- 
ed to sonvinoe us that in the appreeiation of 
the evidense that the transaetion was benami 
both the lower Courts have sonsidered it from 
a wrong point of view, and some of the reasons 
advansed by them for holing that the trans- 
notion was not benam: were clearly unststaia- 
able, and further that some of the criteria 
of benami transastions established · ру the 


е 


"INDIAN OASIS, * 


1008 


evidenge have been elearly ignored. / Thus 
with regard to the latter, he argues that the 
soures from which the parshase-money eame 
and tha admitted fast that Menghibai ів in the 
possession of the house in spit are import- 
ant faetors in determining whether the sale 
was benam? or not, and further with regard 
to the former he states that the plea of title, 
production of the rent notg-in that suit do 
not’ justify ary presumption against the 
benami character of the teansaetion, as thia 
was to be expested from Ghano, whose objeat 
was to suppress the trae nature of the transe 
action in the attempt to*prastise the fraud 
upon Menghibai. . 

Mr. Dipohand, therefore, boldly asserts that 
the ease is one whioh falls within the purview 
of sestion 100, Civil Proaedure Code, and 
that а sesond appeal does lie to impeash legal 
eonslusions drawn from findings of faot, and 
relied in support of his eontention on 
Lachmeswar Singh v.eManowar Hossein (1) and 
Ramgopal v. Shamskhaton (2), Now even if 
we were to exclude from oonsideration the 
inferenees dedusible from the plea of title to 
the house in suit put forward by Ghano in Suit 
No, 592 of 1909 and also the faot of the 
suppression of the rent notesin that anit, 
there would yet remain for eonsideration the 
question whether the evidenee adduaed in 
the ease was euffloient to prove the benami 
eharaster of the transaction. The Court 
would presume in the first instance that the 
transastion, ва it appearson (thesurfaeo, is 
true and as was said by Mookherji, J, in Mir 


Waciruddin v. Lala Deoki Nandan (3). 
' Transactions ara to bé pronounced 
fiotitions not merely оп the ground 


of suspicion and doubt as to the truth of the 
ease, but only on legal groupds established by 
the evidence,’ What is then the evidenos 


:prodused in this ease to displace the presump. 


tion raised by the, sale deed that Ghano and 
Hundo are the real purchasers of the house in 
suit ? No dcubt опа of the tests to determine 
whether a transaotien is benam? or not is to 
find out from what source the purebase- 
money somes, another is the inferenee arising 
from the fast of possession of the property in 


(1) 19 C, 258; ТӨТ. s M 6 Sar, P. C. J. 133; 10 
Ind. Dec (х, в.) 614 (Р. С 

(2) 20 C. 93; 19° L A. "is 6 Sar, P. О. J. 247; 17 
Ind Jur. 88; 10 Ind. Dec. (х. s.) 63 (P. C), 

(8) 6 O. L, J, 472, 
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азем. Now it eannot be doubted, that 
both the lower Courta dirested their attenticn 
to the question whether it was рготеф that the 
frantastion in suit was ben m£, and the lower 
Appellate Court, arrived at the sonolusion 
that the evidenee аз to the aouroe from whiah 
the purehase-money сате was useless, and 
held that the facium of the possession by 
Mengbhibai was ungvailing, as it sould „ba 
referred to Menghi being the mother of Опо 
and Hundd. Whether the lower Appef. 
lafe Court was sorrect in its eonolusion it із 
not for this Court to inquire iu second 
appeal, for, as was said in Nur Mahomet 
v. Kessumal (4); "In-sesond appeal it is 
not for this Court to deside whether the 
eonelusions drawn by the lower Appel. 
late Court from fasts are* sorreat or not, but 
it has only to be satisfied if such sonelusions 
ave legally dedusible from the evidenea on 
the resord.” In Balkrishna v. Govind (5) 
the following remarks eoeour at page 622: 
“Certain eireumstanees were laid before 
the Judge and he drew the sonolu: 
sion whieh he thonght most probable. 
Unless we san say that his inference waa 
wholly unreasonable...we cannot interfera,” 
It was for the plaintiff to prove that Menghi- 
bai was the real purshaser of the house in 
suit as the sele-deed stands in the names of 
Gháno and Hundo as purshasers; the evi- 
denee addueed ав to the sourse of the purehase 
money was deemed to be unsatisfastory, and 
the evidense as to posssssion in the eireum- 
stangas of the ease was held to be no eriterion 
as to the benamt sharaster of the transsotion. 
Far from the inference drawn by the lower 
Court bging unreasonable, we are of opinion 
that they are justified by the evideuse-on the 
record and no opse is made out for our 
interforense in gesond appeal. The finding 
that it is not proved that the transaction was 
benam? renders unnesessary any finding Qn 
the plea of res judicata,” We dismiss this 
appeal with tosts. 


s Appeal dismissed, 
(4) 20 Ind. Cas. 528, 7 B. L. ф. 11. 
(5) 26 B. 617; 4 Bom. L. R. 812, 
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Sscosp Отти, АррРЕА No. 235 ов 1920. 
* Mareh 2, 1921. 
Present : —Sic Norman Masleod, Kr., Ohiof 
Justise, and Mc, Justise Shah. +, 
VISHVANATH G'ANESH JAVDEKAR-—* 
PLAINTIF- APPELLANT 
NP 16r8UR 


G. I. P, RAILWAY —Deraxvart— 


RESPONDENT. 

Railways Act (IX e| 189), sa 41, 42, 28, 8— 
Comprirtment reserved for “Europeana and Anglo- 
Indians" —Legality of  weservation —Jurisdiction of 
Civil, Courta—Proper remedy of aggrieved person — 
“Trafic” in в, 42, whether includes passenger trafic. ` 


Agin reserving а compartment for “Europeans 
and Anglo-Indians” в Railway Company gives an 
undue or unreasonable preference or advantage to 
a class of passengers, it acts in contravention of 
the provisions of sectione? (2) of the Railways Act, 
and this being so, the jurisdiction of the Civil Conrts 
io try the question of the legality of the reservation 
of the compartment is barred by section 41 of the 
Act, The proper remedy for the person aggrieved 
is to prefer a complaint to the Governor.General 
in oo under section 28 of the Аоф. [р. 1008, 
соі. 2. 

Section 42 of the Railways Act deals not only 
with goods traffic bat also with passenger traffic. 
{p.-0'6, col ; р. 1007, col 4.) 

Brijbasi Lal v "Emperor, 65 Ind. Cas 84?; 4? A. 327 
at p. 9:0; 2 U. P, L B. :A 66; 18 A. L. J. «54; >1 Cr. 
L.J. 204 and, Mathradas v. Secretary of State for 
India, 21 Ind. 499; 78. L. В -2 a6 p 15, referrod to, 

Per Macleod, О. J.—AÀ Railway Company have thé 
power to reserve accommodation for a partioular class 
of passengers who may want to travel on the line. 
The only question would be whether such reserva. 
tion was an undue or unreasonable preference or 
advantage in favour of a particular class. [p 1006, 
col. 2; р 1607, col, 1.] 

Per Shah, J.— The question whether a Railway 
Administration aots within its legal rights iu asking - 
а person, who enters a compartment reserved for 
"Europeans and Anglo-Indians,” to leave the com. 
partment falls outside the jurisdiction of the Civil 


Courts. Гр. 1008, col. 2.] 
Sesond appeal from a desision of the 
Assistant Judge, Khandesh, in Appeal 


No, 800 of 1918, sonfirming a. deeree passed 
by the Subordinate Judge at Dhulia, in Civil 
Suit No. 225 of 1917. 

Mr, P. V, Kane, for the Appellant. 

Sir Thomas Stangman, Advooate-General, 
instrnated by"Messrs, Little & Oo; for the 


‘JUDGMENT. . 
Maouron, О. J. —T'he plaintiff in thia gare 
is а Pleader residing at Dhnlia. Оп the 
2nd Mareh 1917 he took a third olass tieket 
for Bhusawal at the “һана Station. He 


` 
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took his.seat naturally, so the plaint says, in 
the third olass sompartment reserved for 
Europeans and Anglo Indians of the railway 
train, which was to start from Dhulia on 
, thd Same evening, Тре Station Master 
" thereafter illegally asked the plaintiff to quit 
the. sarrisge on the ground tbat the said 
sompartment was reserved by the Railway 
Company for Europeans and Anglo-Indians. 
The plaintiff, thereupon, in, order to avoid 
disturbanse, reluetantly got ont of the 
earriage and took his seat in another sompart- 
ment. Не then filed this suit to recover from 
the defendant Railway Company Hs. 5 as 
damages and for a perpetual injunsfion 
restraining the Railway Company from 
‘preventing the plaintiff from entering a 
eompartment of a railway sarriage reserved 
for Europeans and And -Indiang, 

The defendant Company by its written 
statement sontended that the suit was not 
maintainable and that the Court had no 
jurisdietion to entertain it. The Company 
admitted tbe sontents of the first elause of 
paragraph ito the plaint to be substantially 
correct, but alleged that the plaintiff was in the 
somrartment with two other companions:and 
denied the plaintiff's allegation that he took 
his seat naturally in the aompariment, The 
Company further alleged that the plaintiff 
intentionally entered tha compartment, 
wel knowing that he had no right to go 
there and with the desire that the Railway 
Offisiels would remove bim ғо ав to enable 
him to bring the snit. 

The first issue was, whether the question 
of the defendant Railway Company's right to 
reserve в separate compartment for Huropeans 
and Anglo Indians sould he tried^by the 
Court. The+seoond issue was, whether tho 
jurisdiction of tha Court was barred under 
seation 41 of the Indian Railways Aet, 1890, 
The learned Trial Judge found the first isene 
in the regative, ihe resond issue in the 
affirmative and dismissed the suit. Inappeal 
the deeree of the lower Court was eopfirm- 


ed. 

It wil be seen that the only issue in the 
lower Appellate Court was the issue. of 
jurisdiction. The defendant sontendéd that 
section 41 of the Act did apply. That cestion 
SBy*i—- 

"Exeopt as provided in this Ael, ro tuit 
shall be instituted of proceeding taken for 
arythérg dore or any cmission made by a 

. > 


e 
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Railway Administration in violation or 
eontravention of any provision of ihia 
Ohapter or of any order made thereundef 
by the Commissioners or by a High 
Conrt." , 

The following sections in Ohapter Y are 
headed “Traffic Fasilities.” 

Under seotion 42 (1) :—~ 

“very Railway Adnfinistration * shall, 
aseording to ita powers, afford ale reasonable 
facilities for the reseiving, forwarding afd 
delivering of traffie upon and from the 
several railways belongingeto or worked by it 
and for the retdrn of rolling stook.” 

Under seotion 42 (2):— І 

А Railway Administration shall not 
make or give апу undue or unreasonable 
preferenee or advantage. to or іп faycur of 
апу particular person or Railway Administra. 
tion, or any partioular description of traffis, 
in any respest whatsoever, or subject avy 
paticular person or Railway Adminstration or 
any partionlar desoription ‘of іта о to any 
undue or unreasonable prejudice or disad. 
vantage in any respeat whatsoever." 

The defendant Company eóntended that if 
the plaintiff had any grievanec'atal], it was on 
acsount of undue ог unressoBable preferense 
or advantage being given to a particolar olass 
of persons and in that oase the plaintiff's daly 
remedy was to apply to the Governor-General 
in Counsil to refer the ease to the Commis- 
sioners appointed by the Aet under sestion 86, 
It would eertainly seem olesr that the Railway 
Company, by reserving а compartment for 
the use of any European or Anglo-Indian who 
might wish to travel by that train, would be 
giving a preferenee or advantage to suoh; 
persone, and if that advantage or preferenoe, 
sould be eonsidered undue or : unreasonable, 
then it: would be eontrary to the powers 
given to the Railway Administration, Then 


the provisions of sdetion 41 aome into cpera- 


tion and the jurisdietion of the Court to try 
that question is barred. 

The appellant, "Pleader endeavoured to 
get oat of that ditfienlty by arguing that вво. 


tion 42 (1) has nothing whatever to do with 


passenger іга е. It only deals with the 
traffic sonsisting of the earriage of animals 
ahd goods, besause the words "reeoivinge 
forwarding айд delivering of traffis" are not 
words whish бап or ought to be applied 
to human bheirge. 

However, if wo turn to sestion 3, the torm 
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‘trafia’ ineludes rolling stook of "every 
deseription— passengers, as well ase animals 
shd goods. Therefore, section 42 clearly deals 
with the earriage of passengers. It would 
appear from the decision in Brijbast Lal v. 
Emperor (1) that the learned Judges were of 
opinion that seetions 42 and 43 of the Act have 
no application to bhe ease of the reservation 
ofa particular sarriage for the use ofany 
partioular olfiss of the travelling publie. That, 
however, wasa oriminal casein whioh the 
assused was charged „with having wilfully 
entered a third elses sompartment whieh was 
reserved by the Railway Authorities for 
Europeans and Anglo-Indians only, The 
accused was eonvisted under seetion 109 of the 
Indian Railways Ао. There the question 
whioh isa: now before us did not arise, although 
in the argument a point was taken that such 
a reservation was a preference” forbidden by 
sections 42 and 43 of the Aet. Mr, Justise 
Walsh in his judgment says: "In our view this 
eontention is hardly worthy of notise, The ses- 
tions referred to belong ёо а Ohapter of the Aot 
whioh deals with goods ёта в and rates charged 
проп traders, and а spesial Tribunal is appoint. 
ed for the desisíon of the questions thereunder.” 
Piggott,J., at page 338* says:— ‘As regards the 
argumenti addressed to us based upon the 
wording of sestion 42 (2) of the same Ast, 
І think it is 
osours ina Obapter speosially devoted to the 
question of the duties imposed upon Railway 
Companies and the nature of the eontrol to Бе 
exereised over вос Companies by the 
Government of the country, Ав I have 
pointed cut, with &ll'düe respeot, it does seem 
that sestion 42 deals not only with goods traffis 
and the rates charged to traders but also 
with the ёха а "by the earriage of human 
beings. I may also point ont that the word 
“rate,” whish is uged in sestion 42, is defined in 
seetion 3 as inoluding any fare charged or pay- 
ment made for any passenger, animals or goode, 
The argument, therefore, that section 42 does 
not apply to the reservation by the Railway 
Authorities of в eompartment for a partioular 
elass of passengers must fail, 
This 


*(2). The facts were exactly similar, exaept 
that in that саке the plaintiff bad to be 

(1) 56 Ind, Cas. 342; 42 A. 327 at p. 8307 2 U. Р, L. 
В. (A.) 65; 18: A. L. J, 254; 21 Or, L. Jv 294. 

£2) 21 Ind, Cas. 499; 7 S. І. R. 42 at p. 45. 

"Page of 42 A.—[Ha.] 
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to be noted that this sestion 


question was direetly in' point in. 
Mathradas v. Secretary of State for lüdia. 


(1921 


ec 


removed from the sarriage. 
appears the following passage:— 
"We have no doubt that the learned Judge 


was perfeatly right in holding sestion 41 {о bea ` 


bar to any sonsidera£ion by him of the question , 
whether the reservation of the sesond alass 
sarriago for Ruropeans was or was not undue or. 


' unreasonable preferense under section 42 of the 


Hailways Aot IX .of 1890. The Railway 
Oompany as ааггіогв of passengers would, no 
doubt, Have been at liberty to set apart 
whatever aesommodation they might shoosa 


` for the sarriage of the various olasses of their 
“passengers apart from limitation imposed by 
Staéute...1t is elearly...not open to this Court, . 


either in its jurisdietion ав а District or a 
High Oourt in view of the above provisions 
contained in sections 26 to 41 of the Chapter to 


‚ ochaider or express any opinion whatever on 
` the question whether there has been any undue 


or unreasonable preferense within the meaning 
of gestion 42 of Ohapter V of the Railways 
Ast IX of 1890." 

The only other point argued for the 
appellant is that this reservation of & 
sompartment by the Railway Company sould. 
not be considered as an act of undue or 
unreasonable preferense, besause it was-not 
reserved for any partieular passengers pit: 
only reserved for the benefit of any European 
or Anglo-Indian who might happen to. be. 


"travelling or might want to travel by that. 


train from some intermediate station, `Á, 
reference has been made to sections 64, 67 
and 69, Undoubtedly’ under seetion 64 the, 
Company is given express powerío reserve in 
every train carrying passengers one oompnrt. 
ment at least for the exclusive use of females, 
But further the Company has power to reserve , 
assommodetion for the use *of partioular 
passengers, Besause under seetion 109, a 
passenger having entered a sompartment whieh. 
is so reserved may be punished with a fine, and ' 
unless it ean be said that the Company has no 
power to reserve aosommodation for sueh 
passengers as, have already informed .the. 
Company that they wish to travel by a, 
partieular train, then if must follow that 
the Company, have the power to reserva. 
acsommodation for a partieular* olass of 
passengers who йау want to travel on the’ 
line. The only question would be whether 
‚ bush reservation was an undue or unreasonable 
preference or advantage in favour of w, 
*Pago of 7 S, Le i, —[Ed.] oo 
1 ` 


At page 45% + 


* 
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* particular olass, It seems to me, therefore, 
perfestly elear that the desisions of the lower 
Oourts on the issue with regared to jurisdiction 
or correct and that the plaintiff's suit must 

ail. Ы 

The appeal is dismissed with soats. 

' Suan, J.—I desire фо stake "briefly the 
grounds проп whieh, LAhink, the jurisdiction 
of the Civil Courts is onsted in this oase. 
The plaintiff filed this suit to reeover Re. 5 
аз damages and for an injunotion against the 
„Railway Company, on the ground that he vas 
illegally asked by the Railway Company to 
leave the sompartment, whioh was reserved 
for Europeans ‘and Anglo-Indians, and whidh, 
‘he alleged, he had lawfully entered. His 
main somplaint iu the suit was that the 
Railway Company had* no legal right to 
‘reserve the compartment in the manner 
in which if had been reserved on that 
-partioular ooeasion. | 

It is common ground that there is no rule 
framed under seotion 47 of tha indian Rail- 
ways Aot, entitling the Railway Company to 
reserve the sompartment in that manner. 
If there had been such в rule, there would 
have been no question as to the legality of 
the aet of the Railway Company in reserving 
the compartment, In the absenee of any 
such rule, the question as to whether the 

Railway Company has any power to reserve 
а eompariment for the advantage of any 
partioular lass of passengers would 
necessarily arise, It appears from the pro- 
visions of seetion 41 of the Indian Railways 
Ast that the jurisdiotion of the Civil Courts 
is ousted where the ast or omission of the 
Railway Administration in question is said 
to be in violation or sontravention of any 
provision of Ohapter V of the Aat. In the 
Ohapter under the sub-heading ‘ Traffie 
Fasilities,” by sestion 42 (2) it is provided 
that: d ` 

“A Railway Administration shall not make 
or give any undue or unreasonable preference 
or advantage to or in favour of any particular 
person or Railway Administration or any 
partienlar description of ёха ө, in any 
respset whatsoever, or subjest'any partieular 
person or Railway Admjnistration or апу 
partisular deseription of ёгай ёо any undue 
or unréasonable prejudiee or disadvantage in 

any respeot whatsoever." i 

Under the definition of the word “traio” 
"passenges traffie" is ineluded; and according 

95 . 
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(2) elearly lays down а limitation upon the 


large upon the 


, 9 
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to the grammatiesl and plain meaning of the 
words used, it seems to me that sestion 42 


general powers of the Railway Administration 
and requires the administration not to show 
any such unreasonable or undue preferanse 
as is referred to in that sub-seetion. The. 
prineipal question in this edit in substance 
ia whether in reserving the eompartment in 
the manner in whieh it Was reserved, the 
Railway Administration showed any undue 
or unreasonable nreferbnse, or advantage to 


‘any  partieular. description of passenger 
'traffio, 


That is a question in respeot of 
which the provisions of this Ohapter of the 
Indian Railways Aot show that the proper 
remedy for the person aggrieved is to apply 
to the Governor-General in Council, who oan 
refer the complaint to the Railway Oom- 


mission аз provided in that Chapter, 


It has been argded on behalf of the 
plaintiff -Appellant, here in the hope of saving 
this suit, that seotion 42 does not apply to 
passenger traffic. It seems to me that that 
argument eannot be allowed. Snb-sestion 
2 of section 42 lays down, in my opinion 
a limitation in the interests of the publio at 
powers of the Railway 
Administration; and it would not be right, to 
reetrict the ssope of that limitation, unless it 
were clearly justified by the words of the 
gestion. In Artibast Lal у. Emperor (1) it ia 
suggested that sestion 42 would not apply 
to вов reservation for sontrolling the 
passenger trafie, But after a onsreful 
sonsideration of the arguments advaneed in 
this oase and of the provisions of the Act Lam 
unable to assept that view. It ia not 
justified by the definition of the word 
“traffic” as used in the Aot, and it may 
involve an undue restriction of the proper 
soope of the limiéation sontained in sub- 
seotion 2 upon the powers of tha Railway 
Administration. «Ты this ease the question 
which the plaintiff'heeks to raise ів whether 
the Railway Adniinistration had power to 
show any preferenee for а partioular slass of 
passengers. Itis his ease that the preferense 
shewn to Europeans and Anglo-Indians was 
either undue or, unreasonable and that there, 
was в corresponding prejudice ог dis. 
advantage to him and other passengers, 
That isa question, in respeet of whioh the 
jurisdiction of the ordinary Civil Courts ів 
taken away by the Ast, and I oxpress nq 


е * . * 
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opinion whatever as to the merita 'of that 
question, If the plaintiff really thinks that 
* in reserving the sompartment for 'Büropsans 
‘and Anglo-Indians’ an undne or unreasonable 
preferense or advantage was given to в elass 
of passengers, his proper remedy is, as I have 
stated, to apply to the Governor. @aneral-in 
Counoil in order that the somplaint may be 
be de&lt with by the Commissioners ander 
the Chapter. , TW 
* The furtber question as to the power of 
the Railway Authorities to eall upon the 
plaintiff t» leavt» the sofpartment, whish, 
aesording to him, he, had ‘lawfully entered, 
arises in the suit. This question really 
‘depends upon the other question whether 
the Railway Administration had power to 
reserve the compartment, It the reservation 
‘was lega], undoubtedly the order to leave 
‘the sompartment was legal, If, on the other 
band, the, Railway Administration had no 
‘legal power to reserve the aompartment, the 


. order by the Hailway Authorities to the 


plaintiff to leave the sompar&ment would 


ah 
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not be legal As I have pcinted: out, the’ 
question ањ to the legality of the reservation 
is outside the ssopa of the jurisdietion of 
tbe Civil Courts. Jt follows that the question 
whether the Radway *Administration asted 
within its legal rightd in asking the plaintiff 
to leave the apmpartment also must be taken 
to fall outside the Yprisdistion of the Civil 
Courts, . . 

I may add that where any saak во. t 
bet ween any membar of the travelling publis 
and the Railway Administration arises, ag in 
tie present case, it is desirable for the 
Railway Administration, apart from the 
remedy whieh a partienlar individual may have. 
under Chapter V, to have proper rolei, 
under sestion 47 with a view to put an end’; > 
to the possibility оё any differerse ating’! 
between the administration and the раіс ра? : . 
to its legal powers, ` эў. 

І agree that the appeal should be dismissed 
with sos!s, 


E 
^ 


Appeal dismissed, 


END OF VOLUME LXIL 


GENERAL IÐDEX. 


'". *, VOLUME LXII-—1921, 


" —— вонО ло: —— 


Accounts-s8uit 7, owner against Tahsildar 
appointed by Весе”. Receiver, if representative 
of owner—Swit against Receiver after his discharge. 
A suit for accounts is not “maintainable by the 

owner of an -estate against a Tahsildar appointed 

by a Receiver in charge of the estate under an order 

of Court, Ы 


A suit for an account of the above description 
is really on the game basis aa a, bill of discqvery, 
and such a bill can be sustained only on proof of 
fiduciary relation between the parties, 

The Receiver is not a representative of the 
owner: he is an offices of the Court. 


‚ A suit may be maintained against the Receiver 
if it is established that he has monies belonging to 
the estate still in his hands, notwithstanding hig 
discharge. С HARIHAR MUKEERIEE v, JAHARADDIN 
MANDAL 768 
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1920- XXVI. See LIMITATION AND UODE OF UIVIL 
' PROCEDURE AMENDMENT Аст. 


» 
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e Acts—Bepgal. 
АСЕ 1859--X. See Banaan RENT Аст, 
—— 1859—-Х1, See BENaA& LAND Kavance SALES 
Act. ? 
—— 1866—11. See OAncuTTA SUBURBAN Аст, 
—— 1866—IV. See OsLoupsA PonrcE Act. 
— ]1885—VIIL. See Bancan Tenanoy Act. 
—— 1887—XII. See Benaan, №. W. Р. AND Assan 
CIVIL Courts Аст. 
—— 1890—ІТІ, See OALCUTTA Port Аст 
—- 1899—11. See QALCUTTA MUNICIPAL Аст, 
—— 1913—17. Seé Bswcan PUBLIO GAMBLING 
(AMENDMENT Аст, 
Acts—Biharand Orissa. 
—— 1908—VI. See Onora Nagpur Tenancy Аст, 
Acts-Bombay. | 
—— 1873—VI. See BOMBAY DISTRICT MUNICIPAL Аст. 
-—— 1873—VII. See BOMBAY ÍRRIGATION Аст. 
—— 1870—XVII. See DEKKHAN  ÁGRICULTURISTS! 
3 RELIEF ACT. : 
—— 1901—IIL See Вомвлу Districr MUNICIPAL 
` Act. * 
—- 1906—11. See MAMLATDARS’ COURTS AOT. 
=— 1918—ІІ, See Bowsay Rent (War RESTRIC- 
TIONS) Act, 
Acts--C. P. 
-—^ 1898—XT. See О. P. Tenancy Аст. 
Acts Madras. 
-—. 1860--XXVIIL. See МАрвАв SURVEYS AND 
BOUNDARIES Act, 
— 1873—IIIL. See Mapras ‹луїш Courts Act. 
— 1884—V. See Mapeas Locan BOARDS ACT, 
—1, 1888—I[I. See Марваз (итү Portos AoT, 
—— 1900—I See MALABAR OOoMPENSATION FOR 
TENANTS’ ІмрвотЕМЕМТВ AOT, 
—— 1908—I. See Mapras Ks*ATES LAND ACT. 
— i1014—I. See Mangas HINDU TRANSFERS AND 
Bequests Аст. 
. Actg-Punjab. 
——. 1900—XIII. See PUNJAB ALIRNATION oF LAND 
„ Аст. 
—— 1911—11, See Runzas MUNICIPAL Аст. 
—- 1918—1. See BpNiAB PRE-EMPTION AOT, 


Acts~—J. P ^ 
1901—11. See AGRA TENANOY Act, 


ДУ 19801211. See U. P. LAND BETENUE Аст, 
? Regulations. Я 
Reg. 1819—-VLIL. See BmNGAL PazNt Tanugs 
A REGULATION. 


~ 1572—11, See BawTHAL PARGANAS SmTTLE. 
MENT REGULATION, 


. bd * 
e. М a” 
LU ETE EE d s 
EN , INDIAN CASES, — . ail 
. Statute. | : Agra Tenancy Act-condtü. 
1915—(5.& 0 Оло. MNA ed Minds erac a can be questioned by Civil sutt—Civil Дош 


. 

Administration Sult—Administrator, power 
of, to decide whether property belongs to estate of 
deceased. 

If in the course of an enquiry as tothe assets 
belonging to the estate of a deceased person, any 
assets in the possession of a person who is a party 
to the spit are claiveed aa forming part of ethe 
assets of Ње estate of the deceased, the person 
appointed ‘by*the Coust, as representing the estate 
of* the deceased, to take such steps as may be 
necessary for the proper administration of the 
estate has power tq dedide whether such assets 
belonged to the decedsed or not, В MorrBHAI v. 
.МАТНАВНАТ, 23 Bow L. В, 444; 45 В. 1068 
Administrator de bonis non, suit by, against 

heirs of: deceased emecutor for accownts, - whether 

maintainable—Administrator, right- of, to demand 
accounts. * | 

A testator by his Will created a trust of his 
property in favour ofan idol, and appointed the 
two executors of his Will to be shebaits of the idol, 
One of the ‘executors died, Upon this the testator's 
daughter, who had obtained e grant of administra. 
tion de bonis non, sued the heirs of the deceased 
executor for delivery of the moveable property of 
the estate dnd for a direction to them to render 
‘accounts for the period of the exeontor's tenure 
of office : х 

Held, that the suit was поб maintainable; that the 
testator having Greated his estate as trust property, 
the executors, after payment of debts, legacies and 
funeral expenses, would hold the estate upon the 
irusjs of the Will, and there would be no property 
administered by them which would pass to any. 
administrator de bonis non, and that the defendants, 
heirs of the deceased executor, were under по ob- 
ligation to render accounts of the executorship of 
the executors, С Gour CHANDRA Das v. Mon 
"Mónurix: Dasr, 26 О. W. N. 332 ‚476 
Adverse possessiOn—Damages, suit for, 

if саћ Ве maintained against adverse possessor 

without suit for recovery of possession—Remedy of 

owner. . 

Where the defendant has been in possession of a 

den in assertion of a hostile title, either to the 
extent of в limited fhterest or an absolute interest, 

a suit by an alleged owner of the garden for 

damages for appropriation of fruits cannot be 

maintained. But the plaintiff, if he isin time, may 
bring a suit either for recdvery of possession or 
recovery of rant, as the case may be. . HARIHAR 

Das v. KRISHNADHAN GHOSE . 635 


Agra Tenancy Act Льоғ 1901), s. 2° 
— Occupancy tenant of joint holding, devolution of 
interest of, 

The devolution of the interest of an , occupancy 
tenant of a joint holding is governed. by section 
22 of the Agra Tenancy Act, and his success6rs- 
ein-interest are entitled to redeem а mortgage 
effected by him of his interest in the holding. A 
MUTASADDI Lat v, Daya SHANKAR, & U. P. L. R. ү 03 
LESEN ss. 161, 201 (3)—Suit for profits 
Title, question of—Decision of Revenue Court, when 


diction of—Res judicata. 

A plaintiff cannot by framing a suit a 
round an order of a Revenue Court in, 
which it had jurisdictien to Gecide. 

Where a Revenue Court hes jurisdiction t 
a question of title and it decides it, а Civ 
should not interfero with hat order. The 
cumstance under which a {а suif can be 
to question the correctnes®of a Revenue 
decision on title in a suit for profits is 
which the Revenue Court proceeds upon : 
of a certain person's name in the revenu 
as conclusive on the question of title. 

Wfere a suit for profits brought unde: 
164 of the Agra Tenancy Act is dismissec 
Revenue Courb on the ground that the d 
has “acduired title by. adverse possession 
sequent suit in the Civil Court for the re 
possession is barred by the principle of res 
A MunrAza HUSAIN v. уот, Hasan, 19 A. ] 
8 U. P. L. В. (A.) 47 
S. 193 (а) ~Suit for arrears 

against occupancy tenant, whether matnt 

Provincial Insolvency Act (III of 1907), i 

applicability of, to suits under Agra Ten 

The provisions of the Provincial [nsolv 
cannot and do not apply to any suit or pr 
under the Agra Tenancy Act, and sectio 
of the Insolvency Aobis no bar to а suit 
an occupancy tenant who has been deol 
insolvent, for recovery of arrears of ren 
ocoupancy holding, and such holding о 
dealt with by an Insolvency Court. A Ka 
а. GAJJU Sinan, 19 A, L.J. 439: 8U. P, I. R 
41 A. 510 
Agriculturists' Loans Act ( 

1884), 5. 5 ` 


Alienation—vVatandar—Inam or miras 
Vatan lands—Gordon Settlement—Alien 
Oourt sales or private transfers —Operot 
life time of vatandar— Distinction betwe 
ability of inam and mirasi rights. 
Allenations of a vatandar’s inam or mir 

in vatan lands (the settlement of which v 

on the lines of the Gordon Settlement), 

effected by Court sales or by private tran 
jnoperative beyond the lifetime оѓ» the 
if they were made after the Regulation 

1827 became applicable and before the 

Hereditary Offices Aot (III of 1874 came ii 
LThe High Court assumed without десіс 

the restriction as to inalienability did not 

the mirasi or occupancy rights, unless it w 

that such rights formed part of the gr 

held, that there was no evidence in this 
show that the mirasi rights were indep 

and separately acquired by the original v 

B Banku Sibu KUMBHAR v. VYANKATESH 

DzsHPANDE, 23 Bou. L, R, 799 : 


Appeal, C vil—Decree of Appellate Cor 
аз to costs incurred in original Cowrt— Decr 
Court, ‘whether can be ewecuted—Appella 
form of 
Where the decree of an Appellate бош" 

as to the costa incurred in the Trial C 

e 





* 


‘a reference to the superseded decree, 


Vol LXI] - 
Appeal, Civil—concid,  * 


dooree pf the Trial Court is the desree whioh 
governs the mattor and can be exeoutod so faras 
costs are ednoerned, е 

: An Appellate Court ought to embody in a decree 
of affirmance so much of the decree below as it ів 
intended to affirm, and thug, avoid the i-us of 
L LAL 
DivaRkADAs v, BURMA Raruwars Oo, 10 L. В. R. 290; 
13 Вов L T. 178 is 299 
y person not pagty to, but ndded after judg- 
* ment, whether bound Wy decree in. 

A. person who was not a party to an appeal cannot 
be bound by the decree passed therein, if,his name 
was inserted on ‘the record after judgment was 
pronounced, С SunxNpRA Nata Bose v. AGHORE 
Nara Bosu, 26 О. W. N, 625 «464 
s Second —Finding based on evidence, 

whether can be challenged. 

A finding based on evidence arrived at by an 
Appellate Court cannot be challenged in second 
appeal С Kristo Das Law v. Appun Karim, 25 
C. W. N. 328; 84 О. L. J, 35 С 474 
Uo Nonjoiflder of parties, objection to, 

not taken in Appellate Court, whether can be raised 

in second appeal—Civil Procedure Code (Act V of 

1908), О Тут. 13. 

Án objection as to non-joinder of parties not 
taken in the first Appellate Court cannot be 
taken for the first time in second appeal М 
KANDIYIL PARKUR v.iTHOTTOLI KOTTARATHIL, 40 M. 
L J. 282; (1921) M. W. N. 220; 44 M. 344; 14 L. W. 
69.. ЕН 386 
7————2— Objection whether notice to quit, 

legal and sufficient, can be urged for first time. 

Where in an Ejectment suit there was no contention 
as to the legality and sufficienoy of the notice to quit 
relied on by the plaintiff, the point cannot be raised 
in the High Court. М IrrtNAN v, Govinvan 
Мамворві, 13 L, W. 397 390 


Arbitration—duardianship proceedings—Arbi- 
trator, whether can be appointed. 

Per Walsh, J—A Court exercising jurisdiction in 
proceedings under the Lunacy Act, upon an applica. 
tion for the appointment of a guardian of the estate of 
an alleged lunatic, has no power to delegato to an 
arbitrator ita functions of adjudicating whether that 
person is of unsound mind and incapable of manag- 
ing his property, A MURLIDHAR PANDE v. LAOHMI 
Paupz, 19 A. |. J. 884; 8 U. P. L. В (A.) 15; 48 A. 459 

430 


Arbitration Act (IX of 1899) 4c, whe- 
ther limits number of arbitrators~-Reference to two 
arbitrators and umpire-—-Arbitrators, number of, 
ae et as Anc to seven —No objection taken 
Award, objection aft ing—. ў ~ 
opp j after making—Acqutescence 
"Tho Arbitration Act does not limit in any way 

the number of arbitrators, nor dags it prevent the 

parties, if they choose to do so asa matter of 
business by common consent, altering the number or 
the. constjtution of the tribunal so bonstituted. 

A submission in writing contained a reference 
to. two. arbitrators and an ‘umpire, Subsequently, 
fonr. additional ‘men were appointed as arbitrators 
and neither side objected to the tribunal aa 
ultimately constituted. "The seven arbitrators „pro. 


^ 
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ecodede to make an unanimous award, ali an 
application, under section 11 of the Arbitration 
Act, by vhe party іп whose favour the award was 
made to file the award, the opposite party оһ]өо 
ed that although he had submitted to arbitration 
and had been a party throughqut tho proceedings 
and had consented to the award being made, there 
‘was in fact no legal reference: 

Heid, that no objection having been made, at any 
stage before the additional four arbitrators entered 
оред their duties, and thes ‘objector having 00- 

perated in and acquiesced in the altered state 
of things, he was absolutely estoppfd by the well. 
known principle of equity from raising the question 
now that the matter had been decided, against him, 
A Авроз бнлков y MoraAMMAD Yusur, 19 A. D. J, 
848: 8 U. P L. В, (A.) 2; 43 А, 456 426 
S. О, applicability of -Special contract— 

Arbitration, reference to, otherwise than under 

the Act—Misconduct, arbitrator declining to grant 

adjournment, whether amounts to, 

The parties to £f contract are at liberty to 
make any agreement they like as to the appoint- 
ment of arbitrators and as to what is to be done 
if one of the parties omits to appoint an arbitrator 
as provided in the contract; and where the parties 
by their contract pravide that a different course 
should be adopted in the event of one of the 
parties failing to nominate, section 9 of the 
Arbitration Act has no applivation. 

Where in such a case the arbitrators chosen by 
one party refuse to grant an adjournment to 
enable the other party to move the High Court to 
set aside their appointment, such refusal does.not 
gmount to misconduct. Wi Smaw Warracm, & Оо, 
v. К. M. SunBIEE & Sons, 40 M. L. J. 166; (1921) M, 
W. N. 148; 29 M. L, T, 246; 44 M. 406; 14 L, W, 42 
| "205 
Atma bandhus, order of succession among. 

See Hinno Law—Winow 432 


Benami transaction —Test—Appcal, second 

— Inference of fact. 

One of the tests to determine whether a trans- 
action is benami or not is, to find out from what 
source the purchase-money comes; another is, the 
inference arising from the fact of possession of the 
property in question. 

Inferenoes of fact which are not unreasonable and 
are justified by the evidence „оп the record, cannot 
be interfered with in second appeal. $ Pewanppat 
v. OnaTanmaL, 15 S. L. R 84 002 
Benamidar, when can sue. 

* A benamidar can, 4p long as the transaction does 
not contravene the provisions of the law, maintain 
an action in respect of the property or debt stand. 
ing in his name, PA though the beneficial owner 
is no party to it. HANA Man v. Bent Rau 799 


Bengal Land Revenue Sales Act 
(XI 0f 1859), S. 38-—Interpretation— Person 
claiming through certified, purchaser. 

Section 36 of the Bengal Land Revenus Sales Act 
oight to be construed strictly, It does not.apply to в 
сазе where a person is nota certified purchaser Himself 
bat а person (who olaims through a certified pur. 
chaser. © Sesa Cuanpra BANERJEE v, Prorap 


Caanora Dag 662 


Arbitration Act—concld, 
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ве L М. W. Р. and Assam Civil Bengal Patnt Taluks Regulation-- 
. Courts Act (ХП of 1887), s. 8, sieh NOME = 
Sul «s, (2)—dAssignment of function of District 


Judge to try suits to Additional District Judge— 

‘Power of latter to іту suits under в 4 , Civil Pros 
* cedtive Code (Act V of 190%)—Additionul District 

Judge, if need be empowered by Locai Government. 

An Additional «District Judge, to whom the 
function of a District Judge, relating to all suits 
cognizable by the latter, hasbeen assigned under 
section 8, sub-section (2) of the Bengal, N. W. P. and 
Assam Oivil Courts Act (XIL of 14-7) is, by virtue 
of’ such assignment, empowered to exercise ‘the 
seme powers ав ће District Judge in suits undep 
section 92 of the Codewf Civil Procedure. - 

Tn such cases it is поё necessary that the 
Additional District Judge should be empowered in 
this behalf by the Logal G&vernment. 

The expression “any*other Cour} empowered in 
that behalf by the Local Government,” in section 
92 of the Code of Civil Procedure, probably refers 
to Oourts.such ав the Subordinate Judge's Courts, 
C Монлвов Ванмах v. ABDUR Rani, 48 E nm 


S. 21 —General Clauses Act (I of 1887), 
88 (183)— Value, meaning of—Appeal, forum of— 
Valuation, exaggerated, effect of, 

The term’ “value” means the amount or value 
of the subject-matter of the*suit, and, ordinarily, 
the value of the’subject-matter determines the Court 
of Appéal, A plaintiff cannot, however, by grossly 
exaggerating the value of the property in dispute 
choose his'own-forum. А -BABAR Suam v. Монам- 
MAD'RAFÍQ © 35 
‘Bengal Patni Taluks Regulstion 

«Viii of 18/9), ss. 14, 17-—Paini sale— 

Purchase-money deposited in Collectorate · by 
` purchaser, withdrawn by holder of decree against 

patgidár— Purchaser's right to recover money -from 

withdrawer—Suit, whether maintainable—Attach- 
` ment—Decree-holder's right to attach before distri. 
bution under 8. 17—Transfer of Property Act 

(IV. of 1882), s. 52 —Lis pendens—Notice—Moveable 

property. А А 

No ‘notice. is ‘necessary inorder to apply the 
principle of lis pendens. У 

Ib ів more than doubtful whether the principle of 
lis pendens applies to moveable property, such as 
money, { . 

Unless, ‘after distribuiing the sale-proceeds, in 
the manner set forth in section 17 of Regulation VIII 
of 1819, the Collector declares what sum, if any, is 
held by him‘ to the oredit of the patnidar, it is 
doubtful whether the holder of a decree against 
the patnidar can withdraw ашу part of the sale» 
proceeds from the Oollectorate as belonging to the 
patnidar; but the holder of such decree has a right 
to have .the claim, if any, of the* patnidar, in ihe 
sale-proceeds,;in the hands of the СоПеобог, attach. 
ed to satisfy his deoree when( the sum due or 
available fo the patnidar is determined. 

A patni was sold under Regulation VIII of 1819. 
The purchaser deposited the purchase-mon¢y. Soon 
after the patnidar brought а suit to seb aside the 
sale. During the pendenoy of this suit the holder 
off a decree against the pat«ida* withdrew, in 
exeoution of his decree, s portion of the purchase. 
money fromthe colleotorate, as money belonging 
to thé patnidar, Subsequently the sale was ‘set 





‘Ben 


aside by a compromise decree without any provi- 
sion being made by the Court, under sebtion 14 of 
the Hegulabion, to indemnify the purchaser against 
loss. The purchaser sued the withdrawer of money 
for ita refund : ° n * 

Held, (^ that the suit wag maintainable; 

(4) that the withdrgwer was bound to refund the 
money, Pat Maganasa BAHADUR SINGH v. ÁBDUD 
RAHIM 3 ‘ ° : o0 
Benga! Public, Gambling (Amend- 

ment) Act üV of 1913), s.Z 871 


° 
Bengal Rent Act (X of 1859)—Occupancy 
right, nature of—Right, whether  transferable— 
Thikadar, whether could acquire right. 
A fight of occupancy under the Bengal Rent 


. 


Act, X of 1859, was в personal right and could . 


not be transferred. 

An occupanoy right could not be acquired by a 
person who was in possession as a thikader, Pat 
Еровіъ v. Biswanata Prasan Sines, 2 P. L. T. 654 


ө \ 


al Tenancy Act (МУШ of 

1885), S. 24%—<Agreement for enhancement of 

vent, if can be retrospective—‘‘Rent,” if includes rent 

for previous perio L, 

Section 29 of the Bengal Tenancy Act ia not a 
bar to a duly regis‘ered agreement complying 
with the other terms of that section taking effect 
for a period prior to the date of its execution. 

The word “rent” in section 29 of the Bengal 
Tenancy Act may include rent for а previous period 
which was already due but which was поб paid. C 
HosENJAN ÜHouDHURI v. MiRZA  MAHAFEDJUDDIN 


— SS. 50 (2), 105, 109A (3)—Pre. 
sumption as to fixity of rent, when arises—Proceeding 
for settlement of rent— Decision of Special Judge, when 





mot merely "a decision settling rent"— Appeal to’ 


High Court, competency of. 

Where in an appeal before a Special Judge 
arising out of a proceeding under section 105 of the 
Bengal Tenancy Aot for settlement of rent, the 
position taken by the landlord was that the tenants 
were merely ratyats whose rent’ was liable to be 
enhanced, whereas the case of the tenants was 
that thay were raiyats with a fixed rent which was 
nob liable to be enhanced: Ы 

Held, that as the point was one which had to be 
decided by the Special Judge before he could make 
up his mind whether he waa to apply the provisions 
of section 105 of the Bengal Tenancy Act to the 
case in question, his judgment disposing of the 
appeal was not merely “a decision settling в rent" 
within the meaning of section 109A (3) of the 
Act and ‘that consequently, there was a right of 
appeal in respect pf that matter to the High Court. 

In deciding whether a tenant is entitled to the 
benefit of the presumption as to fixity of rent 
under section 59 2° of the Bengal Tenancy Act, the 
question for the consideration of the Gourt. is not 
whether the sane rent has been paid for a pariod 


of 0 years before the institution of the suit, but . 


the question is whether the tenant or his pre. 


decessors-in-intorest have held aia ront or rate of. 


~ 
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rent which has not been changed during the 20 
years immediately before the institution of the auit 
or the proceeding in which the question arises. C 
GOBINDA CHANDRA GANGULI v, MANMATHA МАТН Pau 
CHOUDHURY 6 


. . 
S. 52—Suit for additional rent for emcess 
area-"Burden of proof—Civil Procedure. Code (Act 
* V of 1908), О, XXIII, v. 1— Withdrawal of suit. with 

permission to 'bring fresh suit, . 

In a suit for additional rent on account of excess 
aroa under section 52 of the Bengal Tenancy 
Act, the landlord is bound to prove what ‘the 
area of the land was’ at the inception of the 
tenancy, by what standard the area was found 
and that by the same standard of measurement there 
has been an excess. 

Where in a suit for enhancement of rent the 
plaintiff also claimed. additional rent on account of 
excess area under section 52 of the Bengal Tenancy 
Act, 1885, but gave no evidence as was necessary 
ander that section : 

Held, that under the eifeumstances of the case 
the plaintiff could be allowed to withdraw the claim 
with regard to additional rent with respeot to the 
additional area, with liberty to bring a fresh suit 
in respect of the same subject-matter. С Inpu 
BEUSAN BAREAR 9, ЈАТО MALLIK 699 


S. 106—Record of Rights, correction of 
entry in — Court's duty to give finding as to correct- 
mess— Custom— Admission — Right set wp by tenant 
im derogation of general law— Burden of proof. 

In а suit under section 103 of the Bengal Tenancy 
Act where the Соот has before it the evidence upon 
which the record was prepared, and where the 
plaintiff denies the correctness of the record, the 
Court is bound to come to a finding whether that 
evidence is sufficient to justify the entry. 

To allege in a plaint that the plaintiff-landlord, 
though entitled to the entire timber, claims only 
half share because the predecessors of the plaintiff 
had been getting only half for along time, is an 
admission in the defendant-tenant’s favour and does 
not amount to setting up a custom. 

Where а tenant sets up а right in derogation of 
the general law, he must prove that right. Pat 
Janxi KAUR о, Usman Sain 417 


— S. 1 14—Assessment of cost of Cadastral 
Survey and Settlement under, liability to pay — Cost 
paid by zemindar, whether recoverable from patnidar 
~—Patni lease, construction of. : 

A lease under which the defendant held a patmi 
taluk under the plaintiff provided as follows :— 
“cscs bbould any tax, toll, rent or whatever 
sum under whatever denomination be assessed in 
future, then the same should be paid by the lessee 
if they were assessed on the two taluks, but it 
was to be payable tothe lessor if fhe same was 
assessed nob on the taluks but on the lessor's in- 
come.” Proceedings were taken ру the Local 
Government.under Chapter X of the Bengal Tenancy 
Act and the-plaintiff had to pay to Government 
his share of the cost of the Cadastral Survey and 
Settlement in accordance with section 114° of the 
Act, In a suit by the plaintiff against the defend- 











ant to recover the sum páid by him to Gevern- ' 
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ment, on the allegation that on the terms of the 
patni contfact it was so recoverable: . о 

Held, that the assessment under section 114 of 
the Bengal Tenancy Act was an assessment not 
upon the land, but upon certain persons in respect 
of the land and that under the patni contract it 
was not recoverable from the defendant. 

There is а distinction between an assessment on 
land and an assessment on a фехвоп їп respect of 
lande, v 

ФА Sum may be summarily recoverabie under the 
provisons of sub-section (3) of section 114 of the 
Bengal Tenancy Act, and yet may not be a sum 
assessed on the land, ©, Buyoy SINGE DUDHURIA 
v. Hem CHANDRA Онотрнову, 4$ C. L. 7.349 925 
S. [2k—Distraint order, legality of— 
: Disobedience of order * of attachment made an 

pursuance of distraint order—Penal Code (Act XLV 

of 18°Q), ss. 143, 424. ` 

An order of distraing, under section 121 of the 
Bengal Tenancy Act, made on the ?nd December 
iu respeot of rent payable by a raiyat on the 186 
December, is not an illegal order, Where, therefore, 
in pursuance of such order, the ratyat’s Crops are 
attached, and notwithstanding such attachment 
and the protest of the “attaching officer; he goes 
upon the land and cuts the “crops, he renders 
himself liable to prosecntion under sections 143 
and 4324, Penal Code, for acting in contravention 
of the attachment made in ptirsuance of the distrains 
order. C SUPERINTENDENT AND REMEMBRANCER OP 
LEGAL AFFAIRS v. KAJAL HOALADAR, 83 Q, L. J. 94 
25 О, W. N 209; 22 Cn. 1. J. 491 : J87 
S. 153- Civil Procedure Code (Act V. of 

1€08), О ІХ, т. 18—Ex parte decree ~ Application 

to set aside decree— Deposit of amount admitied*to 
be due. 

Section 181 of the Bengal Tenancy Act bars the 
entertainment of any application under Order IX, 
rule 1", of ће Civil Procedure Code to set .aside 
an ew parte decree, or. under Order ХІТИ, 
rule 1, for review of judgment, unless and until 
the application contains а statement of the 
injuries sustained by the applicant by reason of 
the decree or the judgment, and the applicant 
deposits in Court the amount of rent, if any, 
admitted by him to be due, Where, however, no 
rent is admitted to be due, no geposit is required 
tobe made. Pat Cuanors Daur Dev о, BHOLA 
Bat, 2P. L Т. 872; (1921) Par 801 80 


- ——=8. I53A- Application to set aside ex 
patte rent-decree, whe can be granted. А 
Where au appplication is made to set авійе an 

ex parte decree for rent and the tenant denies that 

any rent is due and eonsequently no deposit is 
made under section 15%. (a) of the Bengal Tenancy 

Act, the Court is not justified in admitting 

the application without recording in writing, under 

clause (b) of the section, that it is satisfied that 


a deposit is not necessary. С AMASULLA MAPJIHI 
v АҮЃАВЈАМ BIBI 444 








———— $. 155 Limitation Act (ТХ of 1908) 
Sch. I, Art, 82—Suit for ejectment and compensation 
-—Suit for ejectment barred by limitation~ Suit for 
compensation, whether maintainable—Compensation 
for breach of covenant, assessment of. ' ` 


Jom 
Benal Tenancy, Act—conta. -, . 
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Where in a suit, under section 156 of the. Bengal 
Tenancy Act, for ejectment and compexsation for 
$ breach of the covenant on which the land was 
held, it,is found that the suit for ejectment is barred 
by limitation, thee suit for compensation is main- 
tainable if it is within thé period. of limitation 
prescribed by Article, 82 of Schedule I to the 
Limitation Act, as the claim for compensation is 
independent of the claim for ejectment. 

Where in breach ‘of the terms of а contract on 
which, a tenpre is held, the tenant digs a tank, 
without the permission of the landlord, the lattér 
is" entitled to compensation, but if it is found 
that the tank is an improvement and is beneficial 
to the, inhabitants, the afhount, to be awarded ав 
damages should be merely nomjnal. С KRISHNA 
Das Ray v. MoHENbRA OHANDRA Bin, 25 C, W, М, 
930 + 779 
174-801 to set aside order made 





S. 

, under в. 17 Я 
‚ A-suit does not lie to set "aside an order passed 
under section 174 of the Bengal Tenancy Act. C 
RRINDABUN BEHARI Roy v. Внорлті BHUSAN, ÅDHI- 
KABI А 74: 
—-— S. 178 (a)— Contract of tenancy—Cove- 
` nant by raiyat net to claim compensation in case of 
‚ acquisition, whether enforceable 

‘A covenant in a contract of tenancy that, in 


| the: event of the land covered by the contract 


* 


being acquired for a public body, the raiyat will not 
be entitled to the compensation awarded for the same, 
does not affect the title or status of the razyat and 
is not sffected'by clause (a) of section 178 of 
‘the Bengal Tenancy Act, and is enforceable. C 
ASUTOSH OHAwpRA Mirra v, HARIPADA .GANGULI 

e 793 


Sch. Ш, Art. 1 (a)—Sub.lessee of 
^ поп-оссирапсу tenant, whether non-occupancy tenant 

—Hjectment, suit for —~Limitation. 

‹ А sub-iessee of а non-ocoupancy tenant is nob a 
non-occupancy tenant but is merely a tenant of 
the non-occupancy tenant, and inasmuch as he does, 
not hold undera lease from the landlord, there is 
no relation of landlord and tenant. A suit, there- 
fore, by tha landlord to eject such a tenant is 
governed by the general law of limitation and not 
by. Article l (a) of Schedule HI to the Bengal 
Tenancy Act. Pat Jawamm Она о, MORGAN 

; ` 392, 


— Art. З —Dispossession of tenant 
by landlord—Dispossession. by third party ~Con- 
‚ structive dispossession, docti'ne of. 

Where a reiyati tenant has been disposses:ed by 
another, who subsequently takes settlement from, 
or is,recognised as tenant by, the landlord, and the 
landlord has had no ‘hand ingthe ouster, such dig- 
possession, does not amount to dispossession by 
the landlord. and in such a case a tenant’s suit for 
recovery, of possession is not governed by Article 3 
of Schedule ILI of the Bengal Tenancy Act, nor in 
a qase where the landlord simply favoured the 
dispossession by а third party • : 

"Тһе doctrine of constructive dispossession should 
not be extended x 

“In determining what Article 3 of Schedule IIL 
of the Bengal Tengycy Act means, the purpose and 
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Bengal Tenancy Act—concd.: . . 


scope of the Act, which governs tho relation of 
landlord and tenant only, must not be,left ont of 
sight. It is not the design of the Act to deprive 
a tenant of the rights that. he otherwise possesses 
against a third person between whom and himself 
there is по relationship of Ifndlord and tenant:"it , 
is only intended to deal with such’ rights as exist’ 
between landlord and tenant. 

But where the iandlord of the plaintiff granted‘ 
a settlement of the holding to his peons and the 
dispossession of the ‘raiyati tenant from the holding 
was effected by them with the help of the land. 
lord’s bufkundazes (servants, and at the instigation 
of the landlord, all of them acting in concert; 

Hejd, that under the circumstances the plaintiff's 
suit to recover possession of the holding was, 
governed by Article 3 of Schedule IIT of the Bengal 
Tengnoy Aot. C Arman Papa v. MANIK ug. 


Bombay District Municipal. Act 
(VI of 1873), 55.33, 42 913 


Bombay District Municipal Act (IH 
of 1901), ss. 96, I L3— Projection erected of * 
larger size than sanctioned — Removal —Notice after 
18 years— Reasonable time —Ewercise of due diligence 
— Difference between ss. 96 and. 1348— Burden of proof 
of Municipal action being within powers -Time limit 
—“ Amended,” meaning of, in s 91—Bombay District 

- Municipal Act (VI of 1-73), ss. 88, 42, 

On 4th October 1897, the plaintiff obtained рег. 
mission of the Municipality to erect a projection of 
a certain size, but he erected a projection of a 
larger size. On 18th June 1898, the Municipality 
gave him notice to remove the projection and, on 
his failure to comply with the notice, prosecuted 
him under section 33 of the Bombay District 
Municipal Act (VI of 1878), but the prosecution 
failed. Thereupon the plaintiff applied to the 
Municipality to cancel their notice, but the con- 
sideration of this matter was left to a Sub. 
Committee, which did nothing. On 28rd July 1914, 
the Municipality served the plaintiff with a notice 
under sections 114/26 of the Bombay District 
Municipal Act (IIT of 1901) to remove the projec. 
tion. Upon this he sued for an injunction to 
restrain the Wunioipality from cutting off-or remov- 
ing the projection; 


Held, (1) that the delay of 16 yeats was unreason- 
able and constituted a bar to the defendants’ com- 
pelling the plaintiff by executive action to remove 
a projection, which admittedly djd not come under 
soction.118 (3); and that, therefore, the plaintiff 
was entitled to the injunction sued for; 

(2), that the notice of 4Prd July 1914, so far as 
it was based on section 95, was invalid ag being 
time-barred under section 96 (6) and consequently 
the Municipal@®y had no right to get the projection 
removed by.execntive action under section .154 (6). 

Per Macleod, Q. J.— There is this difference be. 
tween,section 9€ and section 118 of the Bombay 
District Municipal Act that projections over 
a public streot, which are external alterations 
of & particular nature, cannot be built* without 
special authorization under section 113, whereas, 
if the Municipality aneisflent. for one month after. 
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due xiotice "has been given to them’ under section 
96 by the owner of a building, who wishes to 
alter it externally or add to it by erecting a 
, baleony, the owner can progeed to build or alter 
‘according to the plans farnished to the Municipali- 
iy. Again, the encroachments: and projections, 
‘mentioned in section 118, are intended to be dealt 
with by а Munibipality from the point of view of 
the convenience of the public.who use the streets; 
while under section t6 the plans of the intended 
buiidings and alterations mus? comply with by. 
laws which are framed for the protection of the 
inmates of the house in particular and of the 
inhabitants of the town or oity in general. е 
: The Municipality must fail, unless they can show 
that they are acting under the powers given to 
them by section 96 of the Aot of 1901, correspònd- 
ing to section 88 of the Act of 1873, "The onus 
lies upon them to prove that they are entitled to 
exercise those powers. The fact thatthe plaintiff 
was prosecuted under section 33 is not conclusive 
that permission to put up the projection or the 
notice io remove it must have been under the same 
section. 

Under the Act of 1873» a person desirous of 
building a new building or re-constructing an old 
building on land abutting on a public street had to 
give notice under section 33, and if his plans, in- 
cluded balconies or other structures overhanging 
the public street, it would поб be necessary for him 
to make a separate application under settion 42 
'(8). But ifhe built such projections without any 
orders being passed by the Municipality, he would 
do so ‘at his Own risk. Again if he wished'only to 
add fo an existing building by erecting a balcony 
overhanging a publio street, he would either give 
notice under section 33 or apply for permission under 
section 42 3. If the balconies were to overhang his 
own land, he would have to give notice under section 
33, With regard to balconies overhanging a public 
street, the power of the Municipality would depend 
upon whether notice was given under section 38 or 
permission was asked for under section 42 (3). 

It is certainly intended, though no period of 
limitation is prescribed, that a Municipality having 
passed orders should exercise its functions with 
due diligence under section 96 (6). And if the 
Court is convirtced that there has been laches, it 
would be’ entitled to exercise its own discretion 
according to circumstances in granting an injunc- 
tion. , » А 

Per Fawcett, J.—Section 96 cf Act III of 1901 
(or the corresponding section 33 of Act VI of 1878), 
covers the саве of balconies projecting over public 
and private streets. 

here is no legitimate ground for the supposition 
that the Legislature intended thet anything in 
aéotion 113 of the Bombay District Municipal Aot 
should restrict the general powers conferred on a 
Municipality by section 96 of tHe Act, except so 
far as such restriction is enagted expressly or by 
necessary implication. The main object of section 
118 is во regulate projections over public streets, 
But it is a quite unwarranted step to say that, 
because section 113 dedls with the special case 
of theag balconies, the Legislature meant to ex» 


* 
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clude therf entirely from the purview of section 96, 

The obligation to give notice imposed by sec- 
tion 38 upon any person intending to add to an 
existing bungalow, by erecting a "baloony overhang. 
ing a street, is not removed by the fact that the 
Municipality‘has а separate power to give written 
permission for the erection of such a balcony under 
section 42, Under section 38 the Municipality have 
to fonsider any objection thfre might be*to “the 
limits, design and materials of tke proposed” 
baloony and similar matters that come under the 
head of building regulations, whereas under seétion 
42 they have to consider gny objection there might 
be to its limits as inferfering* with the access of: 
light and air to ¢he public street, or obstructing 
the safe and convenient phssage along such street. 

The fact that the plaintiff was actually prosecuted 
under section 33 is strong evidence that the 
Municipality in fact purported to pass its orders 
in the matter under section 3", rather than under 
section 42, - PD 

In view of the time-limit fixed in sub-section (6) 
of section 96, there is the strongest ground for- 
supposing that the Legislature intended that action 
under sub-section (6) Should be taken with due 
diligence and within а reasonable time The time. 
limits of one month presoribed by sub-sections (8, 
and (6) supply а clear indication that the proper 
measure of time to apply to sub-section (5) is one of 
months, nob gears. . 


The word "amended" in sub-section (6. of section 
98 ів a wide one and must be held to cover any 
demolition that may be necessary for the pur- 
pose, of altering a building so as to maka ib- 
comply with the provisions of the Act or by-law 
contravened. В AHMEDABAD MUNICIPALITY y, Мамі. 
LAL ÜHHAGANLAL ВнАн, 23 Bom, L, R. 193 913, 


Bombay Irrigation Act (VII o 
1879), ss. 22, 23, object add MUR 
control of—8Special jurisdiction conferred by s. 23 
— Conditions precedent toemercise of jurisdiction — 
Failure to comply with conditions, effect of. 

The object of sections 22 and 28 of the Bombay 
Irrigation Aot is to give control over the supply 
of water from а water-course, but the right to 
regulate the distribution of wader from a Govern- 
ment or public canal or channel is the right of the 
Government alone. 

The jurisdiction conferred by section 23 of the 
Act is a Special Jurigdiction, but the serving of 
notice and the hearing of objections are conditions: 
precedent to the exercise of the jurisdiction so 
conferred, and a failure to comply with those 
conditions renders ай order passed in ‘exercise of 
that jurisdiction a lBgal nullity, and the onder is 
not protected by the theory of inherent jurisdiction,’ 

The powers conferred upon a Oollector under 
the Bombay Irrigation Act are exercisable by an 
Assistant Oolleótor, by virtue of section 10 of the; 
Bombay Land Revpnue Oode. S Nawazatr Sqano 
Pir ALI GOHAR SHAH v, RUSTOMALI SHAH MUHBATALLI 
Sua, 148, L. В. 63 225 


Bombay Rent (War Restri à 
Act (ЇЇ of 1918), s. 9 EE 
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Calcutta Municipal Act (III B. C. of 
1899), ss. 466, 574, 631 —Prosecution for 
keeping and using unlicensed workshop— Complaint 
lodged ihzee months after commission of offence— 

* Limitation—Oriminal Procedure Code (Act V of 
1898), s 246——Accused whether can be convicted of 
offence committed*on date to which no reference is 
made in complaint. 

When the, prosecution in making their complaint 
have selected a definite date on which they allege 
an offence has been committed, the acoused cannot 
be convicted of comfhitting a similar offence dh a 
subsequent date to which no reference has beqn 
made in the complaint? 

Section 246 of the Code of Criminal Procedure 
does nob mean that ап acgused in a summons case 
can be convicted of ay offence alleged to have been 
committed on a date , to which mo reference has 
been made in the complaixtt or summons, 

The petitioner was prosecuted on a complaint 
dated the lith May 1920. The complaint alleged 
that the accused had about fhe 6th of September 
1919. committed an offence under sections 571/406 
of the Qaloutta Municipal Act by keeping and 
using an unlicensed workshop for manufacturing 
articles of iron for the, purpose of trade: 

Held, that the complaint of the offence, com- 
mitted on the 6th Septembédk 1919 and laid on the 
lith May 1920, was barred by limitation under the 
provisions of section 681 of the Oaloutta Municipal 
Act. С N. K. SARKAR v. Howran MUNICIPALITY, 
22 Ов. L. J. 659 575 
Calcutta Police Act (IV of 1866), 

SS. 45, 46—Bengal Public Gambling ( Amend- 

ment) Act (1V B. Q. of 1018), s. 2— Material 

sufficient to justify Magistrate in taking action. 
- Section 45 of the Calcutta Police Ach must be 
read having regard to the definition of "gaming" 
given in section 2 of Bengal Act IV of 1918. 


A petition presented to the Chief Presidency Magis.’ 


trate, Calontta, ran as follows:—“That for sometime 
past at No 160 Harrison Road cotton figure gambl- 
ing has been carried on to the great detriment of the 
Indian community................ That it is gamble pure 
and simple and is a temptation to the people and 
an incentive to many ........That the modus operandi 
followed being thus:—that there is no contract for 
delivery nor is delivery given or taken or asked 
for. That no goods are purchased nor have they 
got godown to kepp such goods in stock, That 
all that happens is that a person who wants to 
stake money will go to а stell-.keeper as modi; a 
number of them infest the ‘place; every one of 
them has a book in which epíries are made of the 
stake made by the gamblers. That in these trans- 
actions, no deltvery is everintended or taken," Then 
the petition prayed that "thé offenders might be, 
brought to book :” * 

Heid, that the allegations @n the petition did 
disclose an offence within the meaning of section 
45 of Aot IV of 1886, having regard to the 
definition of "gaming" in Act IV B. O. of 1918, 
and that there were sufficient materials before the 
Magistrate which justified him in, taking such steps 
as were necessary for the purpose, of an onquiry 
in the usual way into the question whether the 
accused had or had not committed an offence under 
the-Act. С Basranea Lat v. Eupsror, 88 O.L, J. 
287; 25 О, W, М. 428 . . - 871 
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Calcutta Port Act (Ill of 189 
SS. 83, 84—Adding to existing stag 
river, whether an erection under s, W: 
after conviction, ordered to remove sk 
whether legal—Procedure. 

Where a person adds to an existing st 
platform or bandh in ghe bed of the Но 
within the limits of the Port of Oalo 
addition is an erection within the meant 
tion 83 of the Galontta Port Act 

An acoused who has bepn convieted : 
tion 84 of the Calontta Port Aot, for x 
erection in the bed of the Hoogly, cani 
same time be directefl to remove such ereo 
a specified time. The proper course in 
is for the Port Commissioners to themsely 
the ebstruction under the provisions of 
clause to section 54. С Вечорв BERARI 
Hook, 22 Cn. L. І 694 
Calcutta Suburban Police 

B. C. of 1866), ss. 17, 51—sta 

soda-water is sold not for consumption o 

whether “place of public resort ” 

A stallon which soda-Water is sold no 
sumption on the premises cannot be hel: 
place of public resort within the meaning 
18 of the Calcutta Suburban Police Act 
1860). C HEMANTA КюмАв SEN v. Eh 
Ов. L. J. 561 
Capital case, evidence in, nature of. 

To suggest that in capital cases strong: 
or а higher degree of certainty is requi) 
other criminal cases is wrong. (C Surer 
AND HEMEMBRANCER OF LEGAL AFFAIRS, 
Тыт Monan Sinana Roy, 25 О. W, N. ' 
L. J. 562 
Carriage of goods by sei 

payment of, in advance—Voyage in 

Freight, whether recoverable E 

Where freight in advance is paid for th 
of goods by sea toa ship-owner, itis his 
and is notin any sircumstances recovers 
shipper of the goods. М KzrsgwA Na: 
v. САҮҮАВ Irvine & Co, Lro, 40 M. L.. 
W. 278; (1921) M. W, N. 88; 22 M. L. T, 85 


Carrier Carriage of goods—Bill of 
Special clause excluding liability for short 
Notice—Damages, 

Where in a bill of lading there „ів t 
clause stamped with a rubber stamp in 
ink: “goods withinmentioned have not k 
and it is agreed that neither the shipper 
receivers of cargo have any olaine unde 
of lading for shortage," and the bill isa 
the shipper, he cannot maintain an acti 
the shipping company for damages 
delivery on the plea that the olause 
properly brought to his notice, М Brr 
Steam Navicati®n Oo., Lip. v. KRISHNASV 


C. P. Tenancy Act (Xl of 

S. 45, applicability, of. 

Section 45 of the Central Provinces Te 
has no possible application to a case of de 
death and, therefore, sub-section (8) of tl 
доев, not forbid the registration of a Wil 
sir land is bequeathed, 


Vol! LXII) 
C. P. Tenancy Act~conda.- 


Section 45 of the Central Provinces Tenancy Act 
does not take away the proprietor’s right to alienate 
the cultivating rights in his sir land. It merely lays 
down a condition which must precede the exercise 
of: unas right inter vivos, N ‚„Мовшрэв v. HaRIDAS 


- 246 
‘Chota Nagpur Tenane? Act (VI of 


1908), SS. 157, 224—Collectjve suit against 
several tenants—Value of suit for* appeul purposes = 
Ex parte decree—One ‘of two defendants absent — 
Decree passed, against both, whether ex parte. 

In the case of a collective syit for rent against 
several tenants, if -the amount sued for” exceeds 
Ев. 100, section 224 of the Chota Nagpur Tenancy Act 
applies; and an appeal lies to the Judicial Qom- 
missioner irrespective of whether the “amount sued, 
for" in respect of a particular tenant, who is 
appellant or respondent, exceeds or does not exqped 
Ra. 100. А 

То come within section 157 of the Chota Nagpur 
Tenancy Act, ib is not necessary that.a decree 
should ‘appear on the face gf it to have been passed 
ев parte; it is sufficient if it is shown to have actual- 
ly been passed ев parte. 

Arent decree passed against two tenants, only 
one of whom put in an appearance and admitted the 
claim, is an em parte decree, within the meaning of 
section 157 of the: Chota Nagpur Tenancy Aot, as 
against the tenant who did not appear. Pat 
SRHYAM NARAIN BINGH v. SIWOHARAN ВАНО 886 
Civil Procedure Code (Act XIV of 

1882), =. 623—0iv Procedure Code (Act V 

of :808), О. IX, rr. 9, 13, О. XLVI, r. 1—"Or for 

any other sufficient reason,” meaning of — Pleader, 
absence of, whether sufficient cause for absence of 
party. 

The words “or for any other sufficient reason” 
in section 628 of the Code of Civil Procedure, 
1882, which corresponds with rule 1, Order XLVII, 
First Schedule of the present Code, mean that the 
reason must be one sufficient to the Court or the 
Judge before whom the application for review ia 
made, 

Mere absence of в. parby's Pleader does not 
constitute a sufficient cause for failure to appear 
so as to satisfy the requirements of either rule 9 
or rule 13 of Order IX, М Gaxa@asar v. ах 


Civil Procedure Code (Act У of 
1908), s. 2 (2) —Decree—Finding or adjudica- 
tion, when amounts to decree. 

Unless & finding operates in the eye of the law 
as a deoree, it will not be a decree merely because 
the Judge chooses to make use of a printed form 
entirely inapplicable to that finding. Oonversely, 
the absence of a formal decree will not make an 
adjudication any the less a decree, if in point of 
law the adjudication operates as аз decree. N 
PANDURANG v. GavaBal, 17 N. L. R. 66 67 
S- 2 (2)—Decree—Order rejecting claim, 

to be" legas representative of шады party, whether 

decree— Bes judicata. 

An order rejecting a husband's claim to be the 
legal représentative of his wife does not smounb 
to. a decree, .&nd does not operate as ves judicata 





to’ bar. &.suit.for a declaration that he is the.. 


e 
i | . 


GENERAL INDEX, 


. 
, deceased'a legal representative. 


117 
Civil Procedure Сойе-1908- 4. 


N Laxute, GANPAT, 
17 N. L. Ba 45 
S. 2 (2), О. IX, r. 13, Sch. Il? 
para. 21 (2)—Decree,’ ox parte, based on 
arbitration award — Application жо set aside decree, 
whether maintainable—Schedule II, whether complete 
tn itself. . 
Schedule II .of the Civil Procedure 'Code is not 
complete in itself 
A«leoree passed under paragraph 21 (2' of Schedule 
ІІ isa decree in в suit and Order х, role 18, 
applies to such a deoree ЕС 
Per Macpherson, J.—'The provisions of.the ‘Civil 





-Procedure Code apply,.so far as may be, to pro- 


ceedings under Schedule If. Pat Млналвів Prasap 
Bucat v, Bau Kigpun Das 92 
S. ll-—Bes jadicata —Mortgage-decree— 

Euecution—Death of one defendant—Legal repre- 

sentative, failure ta implead—Application for final 

decree refused Subsequent application for, n 

whether barred. 

Та connection with a mortgage-decree а petition 
was made to.the Сопг фо recognize the petitioner ag 
assignees deorge-holder, and, inter alia, to pass a final 
decree. The Court dismissed the petition on the 
ground that as execution by sale of the mortgaged 
property could not issue owing to the legal repre- 
sentatives of a deceased defendant not having been 
brought'on the record within six months of-his death, 
there was no use in granting a final decree. Thére- 
after the present execution application was preferred 
asking for sale of the mortgaged. properties: 

Held, that the application’ was barred, as tha 
findings arrived at ou the previous application 
operated as res judicata between the parties. 
Комор NAGAYYAN TAS о, EMBILL' SRINIVABSA 
AIYANGAR, l4 L. W. 18° EE 856 


S. 2 V—Jurisdiction, territorial, objection to, 
‚ in appeal-—" Failure of justice,” how ascertained — 

Plaint returned for presentation to proper Court— 
` Appellate order, whether appealable. 

When objection tothe territorial jurisdiction of а 
lower Court is raised before an Appellate Court, the 
latter must go into the whole merits of the case, for, 
without so doing and forming some opinion. about 
the correctness or otherwise ‘of the decision, of the 
lower Court, itis impossible for that Cours. іо age 
certain whether there has been a ¥ failure of justice” 
as provided by section 21 of the Civil. Proced ure 
Code. Amongst other things to. be. taken. into 
account, in considering whether there has been a 
consequent failure of justice, is the conduct of one 
party or other during the suit itself. ` 

An Appellate Court's order returning a plaint to the 
proper Court for‘ want of jurisdiction in the'Oourt in 
whioh the suit was brought isappealable. A LacHHA 
Ram о, VIRI, 19 A. L, 7. 806; 8 U. P. L. R. (AA 9 

399 








——r+ $81 24, 37, 38, 39, 150, О. ХХІ, 
rr, 3 to 6—Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of .1887), s. 18— Mortgage-desvee 
passed by Sub-Juigd, Firat Oourt—Redistribution of 
civil work by District Judge —Mortgaged property 
falling within | aret . assigned to Sub-Judge, Third 
Conse oJ аш to execute decree—Transfar , of 

ecrge, 


. Wie 
: Civil Procedure Code-— 1 908.--contd, 


'" А. mortgage-decree was passed by the Sub-Judge, 
eFirsb.Qpurb. Subsequently, the District® iudge re- 
‘artanged ‘the civil work of the ‘District and directed 
“that-.all suits, proceedings, eto, relating to the 
‘area, within whith the mortgaged property was 
‘situate should be filed and had in the Court of 
ithe Sub-Judge, Third Court The decree-holder filed 
an application for execution of the decree in the 
„First Ocurb, which returned it on the ground that it 
had no longer any jurisdiction over the prqperty 
‘in dispute, with a direction that it.should be filed „in 
the proper Court. The application was then filed 
in Ње Third Court: | 

' Held, (1) that the ayrangement made by the 
‘District Judge undetesection 18 (2. of the Bengal, 
М... Р. and Assam Civil Courts Act did» not affect 
‘the jurisdiction of the Sub-Judge, First Court, to 
execute the. decree: 

' (2), that the Sub-Judge, Third Court, had no juris- 
‘diction to execnte the decree, as the Court which had 
passed the decree had neither ceased to exist nor 
фо exercise jurisdiction; 

(3) that there had -been no transfer of the decree 
to. the Sub-Judge, Third Court, so as to enable it to 
‘exacute it. АЁ JAGANNATH PRASAD SINGH wv. 
SuxoNANDAN SAHAY, 2 P. L.T. 874; (1921) Рат 186; 
P.L. J. 804 487 
—— S. "35 —Oosts—Discretion of Court—~Pres 
"о emption suit. — . 
{cw here & plaintiff comes to enforce a legal right 
and thers’has heen no misconduct on his part, no 
Gmission or neglect which would induce the Court 
to. deprive him of his costs, the Court has no dis- 
cretion’ and cannot take away his right to coats. 

Фа a-suit-for pre-emption the mere fact that 
the -vendee had even before the suit not denied 
Ба ће plaintiffs had a right of pre-emption, would 
not, be а good ground for depriving them of their 
costa, if nevertheless in order to enforce that right 
they were compelled to bring а suit. L ABDUL 
BARMAN v, ABDUL WAHAB 812 
QC S, CZ — Eszecution of deeree—Order staying 

Yor refusing to stay enecution—Appeal, whether lies. 
'- Orders staying or refusing to. stay execution of 
decrees -are orders determining questions. relating 
fo the execution of the decree within the meaning 
of -section 47 of thw Civil Procedure Code and are, 
therefore, appealable. 1. В KYAUKSZMA v. APARNA 
‘Cuaran, 10 L. B. R, 326 342 


e SS. 47, 52, B3. - Hindu judgment-debtor, 
death of—Decree, enforcement of, against son— 
En ' Separate: suit, whether maintainable—Hindw Law — 
бон. Вот. liability to pay father's debts, nature of 
^on taking by survivdvship, liability of—Debt, 
"immoral or illegal —Burden bf proof. . 
' -Where a Hindu judgment-debtor dies before 
tha -deoree against him is satisfied, the decree 
can be executed against his son to the 
extent of the aricestral'property which is liahle for 
th’ debt, -covered by the decree passed against tha 
father. and the proper procedure is for the deoree. 
Kolder'to bring the son on the record as the legal 
representative of the deceased father, as, ' having 
regard to geotion 5%, read with sections 52 and 47 
of the Civil Prosedure Oode, a separate suit to 
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determine the liability of the son for ‘the debt 
would be barred by section 47. . 

The question whether a deoree against a Hindu 
father is capable of exeoution because the debt 
covered by it is tainted with immorality, is one 
relating tothe execfition of the decree, and the, 


plea with respect to it*must be taken „and de. | 


termined in saxecution proceedings. 

' The liability dfa son under the Hindu Law tó 
pay his father's debts "is ‘a personal liability, 
irrespective of any ancestral ог  self-acquired 
property of his fa&herin his hands. : ? 

Where а son or grandson takes ancestral pro- 
perty by survivorship, he is bound to pay out of 
suck property all the debts of his ancestor not 
‘incurred for immoral or illegal purposes, including a 
judgment-debt, and the onus ofjproving immorality 
oréllegality as affecting such debts is upon'the son 
Pat Karoo v. RAMEswAR Sao, ^ Р. L. J. 451 905 
———— S. 47, 0. ХХІ, rr. 2, 70, O. XXIII 

rr. З, d— Application to set aside sale, whether 

proceeding in  emecutiap —Compromise; how to be 
recorded — Suit" $n О XXIII, т. 8, meaning of. 

The term “suit” has nob been used in rule 3 of 
Order XXIII of the Civil Procedure Code'in its 
narrow sense as being terminated by the decree 
made by the first Court, bat in a broad sense 
as including not only the stages of a ‘suit to, its 
termination by the decree of the first Court, but. as 
including its appellate stage and proceedings in 
execution of the decree, 

A "güit" is a process for the recovery of. a-right 
or claim and as such an application ander Order 
XXT, гше 90 of the Civil Procedure Code, fomsotting 
aside a sale is a suit or a.proceeding in a suit;within 
the meaning of Order XXIII, rule 3 of the Code, and 
a compromise made in the proceeding should be 
recorded under the latter-rule and not under .rnle 2 
of Order XXI. 

A.proceeding to set-aside a sale under Order 
XXT, гше 90 ofthe Civil Procedure Code, 190%, is 
not a-proceeding in execution, inasmuch as execution 
proceedings ordinarily end with sale which results 
in the satisfaction or part satisfaction of the deoree, 
‘Pat Јлоріѕн MiasiR v. SuRzSHWAR Missir, 2 Р. L. 
T. 273: 6 P. L. J. 263 603 
S. B0 —Hsecution of decree—Judgment- 

debtor, death of—-Legal representative, substitution 

of — Limitation. А 

When a jndgment-debtor aies, һе decree-holder 
should get at least six months within which. to 
make an application to bring his legal representa. 
tives on the record,on the analogy of Article 177 
of Schedule I фо the Limitation Act, Pat 
RAMESHWAR SINGH v. Mateo Missin ‘52 
з. B3—Property attached by two Courts—~ 

Provedure—Attachment before judgment, e(fect, of — 

Sule by, Court not entitled to sell, 

Sub-section® 2 of section 42 of the Civil Pro. 
cedars Vode confers no jurisdiction whatever on 
a Uourt to sob property which has already been 
attached in exeonsiou of w orior deorer by .another 
Coart: bat it protects sach a sale when it takes 
place in ignorance of prior rights. 

‘Where the Sume property is attached? by two’ 
Courts in execution of their respective decrees. 
and ів, in spite of. & protest, sold by the Oourt: 

" e 
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which is not entitled’ to sell the property under 
section 63 оће Civil Procedure Code, the propor 
procedure isfor the party aggrieved to apply to 
the District !udge for an order transferring the 
proceeds realised by the sale, held by the Court 
‘which ought поб to have gold the property, to the 
Court whith should have sold the property. Pat 
Нлмнлы Гат v, Матис HAM, 6 Р, LJ. 882 33 


SS. 64, 73, e. XXI, т. 54 (1I)— 
Rateable distribution, decree-holders, when entitled 
to--Sale-proceeds of property sold, in separate parcels, 
when realised—Priority among several applicants 
for rateable distribution—Hncumbrancer, when 
entitled to precedence over money decree-holders — 
Attaching creditors, whether entitled to preferential 
treutment by reason of priority of attachment— 
Private alienation, whether and when void as against 
a claim for rateable ` distribution -- Private alienatfon 
of attached property, whether absolutely void— 
Claim for rateable distribution mot: im enistence, 
on date of alienation, whetger can make alienation 
void, 

To entitle a creditor to rateable distribution, he 
must have made an application to the Court, which 
holds the assets, before the receipt of such assets, 
for the exeoution of an unsatisfied decree for the 
payment of money passed against the same judg- 
ment-debtor, 

Where property is sold in execution of a decree 
in separate parcels, the sale-proceeds are not 
deemed to be realised until the entire amount of 
purchase-money in respect of all the parcels is 
paid into Court. 





When a subsequent encumbrancer invokes the 
aid of the third category of clause (c) of section 
78 ‘1: of the Code of Civil Procedure and claims 
the. benefit of the priority conferred thereby, the 
Court is bound to satisfy itself that he is in law 
entitled to precedence over the holders of decrees 
for the payment of money mentioned in the fourth 
category. 

The equity of redemption of a mortgagor is 
immoveble property within the meaning of the 
prohibitory provision of the law contained in 
Order XXI, rule 54 (1), Civil Procedure Code, 

To determine the question of priority among 
several applicants for rateable distribution of the 
surplus sale-proceeds of a mortgaged property, the 
material point of time is, not the date of sale of 
the mortgaged property, but the date of receipt of 
assets by the Court. 

Where a fund in Court has been attached by 
several creditors of the judgment-debtor, none of 
the attaching creditors is entitled to preferential 
treatment by reason of the priority of his attach- 
ment. 

To make a private transfer or dglivery of an 
attached property void, by virtue of section 64 of 
the Code of Civil Procedure, as against a claim 
for rateable, distribution of assets,*the claim for 
rateable distribution, like the primary claim en- 
forceable under the attachment, must be in actual 
existence when the private transfer or delivery of 
the attached property is made in other words, 
the claim for rateable distribution of assets must 
have RE arisen, by reason of the fulfilment 


Ф 


Д 
e 


GENERAL INDEX. 


1015, 
Civil Procedure Code-—I 908—confh, E 


of the fundamental requirement of seotion 73 
of the Code, namely, ап application to the Oourt. 
for:the execution’ of a decree, for the payment of* 
money. The expression "elaims enforceable under 
the attachment” ia section 64, taken apart from 
the explanation, refers to a claim in existence as sueh 
on the date of the alienation. 

A claim for rateable distribution cannot be 
recognised as a claim under section 64 of the 
Codes of Civil Procedure unless it is in » actual 
existence at the time of the alienation, and it 
cannot ripen into such a claim unless the neces- 
sary conditions formulated in section 73 of tHe 
Code have been fulfilled 

A private transfen, contrary ste an attachment, 
is, under section 64 of the Code of Civil Procedure, 
not absolutely void, bus void only as agains 
claims enforceable under the attachment, 

The question of the extent to which the validity 
of the alienations can be impeached, must be 
answered with reference to such claims enforceable 
under the attachment, inclusive of claims for the 
rateable distribution of assets, as are in existence 
on the date of alienation. The persons entitled to 
rateable distribution become, in other words, fixed, 
like the attaching creditor, at the moment the 
alienation takes place. С BaRENDRA N'ATH MITTER 
v. MARTIN & Oo, 83 O L.J 7 67 

5. 64, о. ХХІ, rr. 60, 63— 

Order under v. 60, effect of—Attachment, pro- 

perty released from—Subsequent assignment by 

claimant-~Suit to impeach order setting aside 
attachment—Assignee from claimant, whether 
necessary party. 

The effect of an order under Order XXI, rule 60. 
of the Civil Procedure Code, allowing a claim,is 
to make it obligatory on the Court to release the 
property from attachment; but the order of release 
is only provisional and is liable to bo set aside by 
a regular suit. Any transfer of the property by a 
claimant, therefore, though made after such an order, 
releasing the property from attachment, will 
be void under section 64 of the Code, if the 
right to attach is subsequently established by a 
suit under Order XXI, rule 63. 

Where after the order of release and before the 
institution of a regular suit by the deoree-holder 
to establish tbe right which he claims to the prop- 
erty comprised in the order, the Successful claimant 
assigns the property, the assignee must take the 
risk of the decision in the regular suit: but in order 
thathe may be bound by the result of the suit, he 
must be made a party thereto. © Prorar CHANDRA 
боре v. БАВАТ UHANDRA GANGOPADHYA, 83 О, L 1. 
201; 25 О. W. N. 544 * 

66, retrospestive effect of. 

Section 66 of the @vil Procedure Code, 1908, 
operates retrospectively, and a suit cannot be 
maintained against the transferee of a certified 
benami purchaser even though the transfor took 
place. while the Oode of 1882 was in force, A 





——- Sa 


Kunwar MOHAMMAD ABDUL Jann  KHANev. 
MoHAMMAD Usepunrtan KHAN, 19 A, L, J. 227; 48 A. 
416 : 725 





S. 66, ‘scope of— Agreement. to convey 
purchased property, if enforcible—Specific perform. 
ance. Е 


Me 
n ~ pars , the juriediotion of the Court only when the 
- plaintiff, claims that the purchase was made on His 
-behalf or on behalf of some one through whom the 
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plaintiff olaims; огу in other words, it bara an inquiry 
on the question whether the' certified’ purchaser 
ів a real or nominal purchaser and provides that 
the certified purchaser shall be conclusively deemed 
to be the real purchaser and shall not be ousted 
on the fround that Ris purchase was really made 
on behalf ofethe plaintiff or on behalf of some one 
through whom the plaintiff claims. It does not 
avoid benami purchases or render them illegal, but 
when such purchases arg made at Court sales, it 
bars the ‘legal remedfas by which’ they might' other- 
wise be enforced. 

Section 66 of the Code * does аф take away’ the 
jurisdiction of ће Civil Courts to deal with a canse 
of action based оп а contract between the parties 
andonthe equities arising eub of that contract, 

"Where before an auction-purchase a contract is 
made between the plaintiff and the defendant to 
the effect that the property should be purchased 
by the defendant in his own name, and subsequent 
to the purchase the defendant should convey a 
certain sharp of the property to` the plaintiff, 
the equitable jurisdiction of the Civil Courts to 
decree specific performance of the contract is not 
ousted by section 68 of the Civil Procedure Code, 1908, 
Pat BIKRAM AHIR v, RAJAPATI Lat, (1921, Par. 21 

720 


mme S. G8--Allehabad High Court General 

“Rules of 1911, Chap. IV, r. 9—Exzecution of deeree— 

Decree sent to Collector — Procedure irregular — Suit 

to contest Collector's order, maintainability of. 

# decree was transferred to the Collector for execu. 
tion. At the ‘salo‘which ‘took „place the Collector 
accepted the highest bid, but coming to know, subse. 
quently,” that the property was worth much more, he 
ordered. its re-sale ‘after fresh proclamation, adding 
that the first sale would stand if no higher bid was 
made, .The auction-purchaser filed a civil suit to 
contest the order: '. 

.'Held, that’ the suit was not maintainable, as 
under rule ,9 of Chapter IV of General Rules of 
the High Court, a Uivil Court had no power to 
interfere with the procedure of в Collector in the 
execution of a deeree transferred to him under 
section :8 of the Civil Procedure Code. 
UrapnBYA 0 Варві UraDHYA, 19 А. 1, 4. 222. 672 
S. 68, О. ХХІ, rr, 89, 90—Bombay 

High .. фин" Civil Circulars, т. — 'I—Haecutiot of 

decree Decree transferred to, Collector-—Sale— 

. Application to set aside sale—Procedure. 

"Rule '? of the Rules framed by the Bombay 
High Court for the’ regulation of the procedure 
to be followed when deoree are transferred for 
execution’ to the’ ollector under the provisions of 





‚ section ОЗ of the ‘Code of Civil Procedure, provides 


that if any application ' to set aside a sale is made 
within the time’ limited by law to the Collebtor, 
he Stall’ refer the applicant to the Civil Court, 

‘In every’ proclamation for sale carried out under 
the rüles, it should be notified. that any person 
wishing to set aside the sale under Order XXI of 
tha Code has to make his application to the Jonrt, 
and not tothe Collector to whom the deoree haa 
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been sent for. execution, within- thirty, days- from 
the date of the ‘sale. ' 

If, in spite of that notification, any applicant still 

makes’ an application to the Collector to set, aside 
the salo, he' should be, refered to the Court with- 
out a moment's delay. · [B SHANTMURTI -DEVAPPA' " 
KALYANPUBR v, NABAYAN: RAMCHANDRA Passe, "3 
Boa, L. В. 476! 46,B 1182. 221: 
S. 73 5 о. ХХІ, r: -72—8etof— 

“Rateable distribution, application for, after realisation 

of assets by Huecuteng Court, whether maintainable. 

In exeoution of & decree in the Court of the 
Subordinate Judge a property of.the judgment. 
debtor was sold on 22nd November 1920 and was 
purchased by the decree-holder (opposite party), 
who thereupon applied that the purchase-money 
and the amóunt due under, the decree might be 
set bf against one another under the provisions 
of Order XXI, rule 72, Civil Procedure Code. The 
Gourt ordered that the matter would be taken up 
on the 9th December. On the #0th November 
the petitioner (another d8cree-holder! informed the 
Subordinate Judge that he had applied for exe- 
cution of his decree against the judgment-debtor 
before the District judge and had also prayed for 
rateable distribution and asked the Court not to 
grant ‘the opposite party’s prayer for a set-off. A 
notice was then served on the opposite party to 
show cause why he should not deposit the money in 
cash. On the 18th December the Subordinate Judge 
considered the question of set-off and was of 
opinion thab.ib was not necessary for the opposite 
party to deposit the money in cash and the 
matter was accordingly adjourned till the 4th of 
January 1921 for confirmation of the sale, In the 
meantime the execution case pending before the ' 
District Judge was transferred, upon the applica. 
tion of the petitioner, Фо the Subordinate Judge, 
and cn the 4th of January the petitioner made an 
application before the Subordinate Judge for rate. 
able distribution : 

Held, that the assets must be taken to have been 
realised by the Subordinate Judge before the 4th 
of January, when for the first time the petitioner 
made his application to that Court for rateable dis. 
tribution, dnd that, consequently, section 73 of the 
Civil Procedure Code did not apply and the peti- 
tioner was not entitled to rateable distribution, 
С Sozenbra MOHAN SINHA v, KARTIK inin ay 





5, £6, о. ҮШ, Fs 6 (1)—8wit by 

“Ruling Chief—Set-off, defence of, whether requires 

consent of Governor-General. 

The provisions of section 86 of the Civil Pro. 
cedure Code do not apply to a defence put forward 
by way of set-off. Such a defence can be «put 
forward in answer to a claim by. Ruling Chief 
without the consent of the Governor-General. L, 
Sucupev Sings v, Hazora Mar-GomiND Ras 7/8 


S. 92 — Hindu temple—Origin end founder 
unknown-—JFree access of public for worship — Temple, 
whether public religious trust or private property— 
Preswinption. 

In determining whether or not a temple, the 
origin and founder of'wHioh are unknown, forms a 
public religious ‘trast to . which section Өй of the 
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Civil Procedure Code’ would be- applicable, the fact 
that members of the public are frdely admitted to 
the temple, subject to such regulations as are either 
sanctioned by usage of the institution, or imposed 
by the Püjeri who isi chargp of the management for 


* the proper conduct of ,the worship, that the public 


+ 


are always freely invited “for the purposes of 
worship, that festivals are celebrated on a large 
scale and numerous worshippers resort to ib on such 
occasions from remote places, affords a- prima facie 
inference of dedication to the public: the fact that 
a peculiar mode. of worship: prevails in the institu- 
tion, that the management follows & particular line 
of descent in the Pujari’s family, and that the Pujari 
for the-time attracts considerable personal devotion, 
either singly or collectively, would not be sufficient 
to rebut this inference, and indicate that the 
temple is the private property of any individual. 
M `Ровлутул Gounpan c, PooNAcH: Gounpan, 40 
M. L. J. 289 i 655 
S. 92-—Religious Endowments Act (XX of 

']868), в, 18—Suit by temple trustee to recover 

amount under terms of trust, whether maintainable 

without sanction, 

A вш by а temple trustee to recover an 
amount due by the defendant-under the terms of 
his trust is nob exempt from the restrictions im- 
posed by section 92 of the Civil Procedure Code 
and section 18 of-the Religious Endowments Aot, 
and is consequently not maintainable without leave 
io' institute such suit having been first obtained, 
М SauiNATHA PILLAI o. BUNDARESA PILLAI 29 M. 





` L, 7,267; 14 L. W. 288 OE] 


—— S. 92, scope of—Suit by trustee for 
possession against dismissed trustee and for account 
of trust money, whether within s. 92, 

Section 92, Civil Procedure Code, only govern. s, 
suits’ for the vindication of the rights of the public 
in’ public charitable trusts, and not suits for 
vindicating the plaintiff's right of management and 
getting possession for the purpose of management 
of the trust properties, | ` 

A suit by a trustee against a person whom he 
alleges to have been lawfully dismissed is nonethe- 
less’ outside: the scope of the section because it 
asks for an account of the trust money received 
and payment of the amount due. М Venxv 

ОнкттїАв Y.. DOBAISANI OBETTIAR, 14 L. W. 5*8; 

(1921) M. W. М. 4:9 761 


S. 92—Trust property appropriated to 
private wse-by heirs of trustee Heirs not trustees— 

: Trespassers—Suit under s, 92, whether maintainable 

-Remedy Hjectment. 

Where the heirs of a trustee are charged with 
having appropriated the trust property to their 
přivate use as proprietors, but there is no allegation 
that they were either appointed, ар ever took upon 
themselves the duties of trustees, the charge of a 
breach ‘of the trast (in a suit brought against them 
under section 92 of the Civil Procedure Code) is 
unsustainable, inasumch they: are trespassers, pure 
and simple, and as such can be proceeded against 
by ane ordinary suit for ejectment, А MOHAMMAD 
Bax v. Ртлвт, 19 A, L. J. 236 
| S. 92, О. XXII, r. 3—Sanction to 
institute suit given —Swuit, ifconfined to relief claimed 
° 
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‘in application — Death of original 

whether abates. s 
* Where sanction is accorded to the institution of 
& suit under section 92 of the Civil Procedure 
Code, 1908, that means any Suit which may be 
raised under that section, and is not confined merely 
to one of the species of suits that could be raised 
upon the application asking for sanction. 

A suit under section 94 of the Civil Procedure 
Ode, 1908, not being one which is prosBeuted'by 
éndividuals for their own ' interese, but ав re- 
presentatives of the general Public, does not abate on 
the death of one of the original plaintiffs Р C 
ANAND Hao v HaMpas,DapuBAM, 18 L. W. 318; 
(1921) M. W. N. 24 17 N. LR, 07; 25 С. W. NOS 


plaintif—Suit 


48 C, 493 * 





S. IOO— Appeal, second—Question turning 
on facts, whether-cam be ratsed for first time. А 

It is лоб ореп toan appellant, in second appeal, 
to raise a new question turning on facts which have 
nob been investigated by the Courts below. C 
PaRiksHit MANDAL v. HANDRA Mogan DUTTA 

761 

S. IO9—Appeal to Privy Council—B8uit 
dismissed on preliminary point—Appeal— Remand, 
order of, whether final order or decree, і | 

Ат order of a High Oourt, in an appeal against 
an order dismissing a suit оп а preliminary point, 
setting aside the dismissal and remanding the suit for 
trial on the remaining issues, is, for the purpose 
of an appeal to His Majesty in Council, в decree 
or final order, within the meaning of section 09 
of the Civil Procedure Code. С KmackNDEA 
NANDAN Аввам о, SAHAYYAM ÜHAKRBAVERTY, 25 C. W, 
N. 896 776 
——— ss. 109, 110, O. XXXII, r. 5— 

Appeal to His Majesty in Council-—Order. Herm 

validity, of lower Court’s order. recording ‘compromise, 

whether consent order—Minor—Guardian ad litem, 
' discharged, application by, whether can be enter. 

tained. ut р n 

An order made by the High Court after contest, 
deciding, one way or the other whether an order 
recording a compromise agreement is a valid order 
is not & consent order, and if it otherwise complies 
with the requirements of the law, can form the 
subject of an appeal to His Majesty їп. Council. 

An application. on behalf of a minor made by a 
guardian ad litem who has been discharged cannot 
be entertained, Pat Raz Kishore Das v, RAM 
GuoLam SAHU, 6 P, L. J. 171; (19215 Pav. 193 235 

S. 109 (a)—Leave to Appeal to Privy 
Council, application for-— Decision - dismissing am 
appeal with costs on the ground that the appeal 

. was filed out of time, whether “passed on appeal? — 

Substantial ашай of law. 

A decree of the High Court dismissing an 
appeal with costs on the ground that it-was filed 
out of time, after refusing an application under 
section 5 of the Limitation Act to admit the appeal 
after the prescribed time, is one "passed on 
appeal" within ‘the meaning of clause (a) $f 
section 109 of the Oode of Civil Procedure Cc 
PaoworHo Nara Roy v. Lux, 38 О. L. J. 128 2 16 


Sa ‘I 1O— Appeal to Privy Council — Amount 
‘or value of subject-matter—Interest subsequent to 
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original decree, amount of, whether сат be taken into 
account, j е 


‘IR computing the value of the suBjeot-mabter of - 


a suit for the purpose ofan appeal to His Majesty 
in, Council, the amount of future interest awarded 
by the Trial Court up to the date of realisation or 
even up to the date of the deoree of the High Court 
must be excluded, because under seotion 110 of the 
Oivil Procedure Code, the amount or value of the 
subject-matter in dispu&e in the appeal to Hjs 
Majesty in Coutgil must be of a like amount or 
value to that in the Oourb of. first instance, 

A shit was instituted to enforce a mortgage-bond 
for Rs. 2,000, which with interest up. to the date 
of decree amounted toe Rs."9,12* The suit was 
decreed with interest at the contract rate up to 
the daygof grace, which amounted to Ra 198, bringing 
the total amount decreed to Hs 9,523 ab the ex- 
piration of the date of grace. After that period 
interest was allowed at 6 per cent. per annum until 
realization, The defendants appealed. The High 
Qourt allowed the appeal. The .subject-matter in 
dispute on appeal to the Privy Council was above 
Bs 10,000: å ` 

Held, that the amount in the Court of first 
jristance did not satisfy the *provision of section 
110 (1) of the Civil Procedure Code and clause 2 
of the section did not apply. Pat Ramyap хон v. 
Raxsrnas Sines, 2 P. І. T. 468; (1921) Рат S9 


S. Il[O-—Apreal to Privy Council — 

"Discretion of Court—Certificate granting leave, form 

oj. 

Wise leave is granted to.appeal to the Privy 
Council, the ‘certificate granting such leave should, 
upon the face of it, show {һар the discretion of 
the Court to grant leave was invoked, and that 
that discretion has,“in fact, been exercised. P C 

AHARAJ BAHADUR SixaH v BAncHAND Онотрновү, 
(1921) M. W. N.£7; 2P.L T. 182; 14 L, Ж. 254 
: | з20 
S. ПО, О. XLV, r. 3—Appeal to His 

‚ Majesty in Council Value below Rs. 10,000— Leave, 

whether can be granted: М 

The effect of section 119 of the Civil Procedure 
Code is that a would-be appellant to His Majesty 
in Council who Las lost in both the Courts in India 
is not entitled (unless possibly in very special 
cases? to a certificate, even when a substantial 
question of law із involved, ifthe: appeal has a 
money value and that value is under Rs. 10,000. 
L B Auraar.Manommap v, В.Т, S N. Co, Шр... 
10 L. B. R. 307 ; 71 
5. — > Se 1 18—Hevision—New point of law, if can 

-be raised before High Gourt—Lower Court not 

. considering , point of law not raised before it, if acts 

illegally. ' 

,It is not the, fanction of a High Court in revision 
to entertain .a point of law which has not been 
taken in the Court below. . 

If a party does nob choose to take a point of lay 
in the Sourt below, then it cannot be said that the 
lofver Court has acted illegally of with material 
irregularity in deciding. the case without taking 
into ‘consideration a point of. law that was never 
raised . before. it. HARIDAS . ÜOHAKUBHAI v. 
RaraxsEzy Racnavir, 28 Bom, І, R, 802 52 
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———À 8, 1 15, о. хх!, F. 72 —Enmecution, of 
Jecree-—Sale —Purchase. by  decree-holder* without 
permission--Gale set  amde—Insolvency of party 
pending emeculion— Appeal ~Party, if dissentiiled 
to appeal, А è 1 s 
When a salo is set aside, under Order XXI, 

rule 72, of the Civil ‘Procedure Code, 1908, on 

account of the decree-holder’s failure to obtain 
permission to bid, ibis not pecossarp to find also 
that the judgment-debtpr sustained substantia) loss 


„ by the sale. 


Jf during fhe pendenvy of а litigation one of the 
parties is adjudicated insolvent, that person is not 
disqualified by reason of hia insolvenoy from ap- 
peslinge WI KONDAPALLI TATIREDDI v.  BIDUVANI 
RAMACHANDRA Rao UrPALURU, 18 L. W. 616: 1921) . 
M. W. N.585 4 
——e Se 144—Limitation Act (IX of 1«0-), 

Sch. I, Art. 382—4A pplication for restitution, nature 

of — Limitation applicable. ` Ө 

An application for restitution under section 144 
of the Civil Procedure Cod is an, application for 
execution of the decree of the Appellate , Court 
and is governed by Article '82 of Schedule I to 
the Limitation Act B HAMIDALLUI KADAMALLI v. 
AHMEDALLI MHIBUBALLI, 23 Box. [n R. 460; 50 B. 
187. 233 

- S. 145, о. XXI, r. 43 —8urety for 
attached moveables, whether can be proceeded against 
in execution proceedings, 

A person to whom the moveable property attached 
by an Attaching Officer is entrusted as a surety 
and who agrees to produce it when called проп 
to do, so, can be proceeded against in execution 
if he fails to produce the property and the provision 
of rule 48 of Order XXI, Civil Procedure Code, 
will not affect his lability. A Марно Prasap v. 
Pearny LAr 19 A. L J. 247 719 


S» 151 —Decree—Satisfaction, order certify- 
ing—Order, when cun be set aside—Inherent 
powers, when to be exercised 
In the absence of an application for review, a 

Court has no jurisdiction to set aside an order 
certifying adjustment of a decree, and, unless such 
order is prejudicial to one of the parties, a Court 
ought not to efercise its inherent powers to vacate 
the order, Pat Ram Gunam SAHU v SHAM SAHAI 
Das, 6 P. L. J. 379; 1 Р, L. T. 663; (1921) Par. xa 

^ i Е 234 











‘S$. I5[I—Esecution of decree—Emecuting 
Court, whether can question decree—Inherent power. 
Whatever power an Executing Court has to decide 

questions relating to the execution of а deoree, it 

has no power to deal with the decree itself. It 
cannot, in the exercise of its inherent power, deal 
with the question whether the decree should stand 
or whether it shogld be set aside on any of the. 

grounds on which a decree can be set aside. B 

RaxANATH — MULOHAND ~. GAJANAND . PANDURANG 

ІлмАтЕ, 28 Bom. L. & 306; 45 В 946 . 98. 

S. 151, О. IX, г. 13, O. XXI, 
rr. 90, G2—Haecufion of decree—BSale-— Order,  . 
ex parte, setting aside sale, validity of—Notice, . 
failure to give, effect of— Application io set aside 
ex parte .order, whether • сањ be entertained — 
Inherent power of Court, 
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An order setting aside an execution sale under 
Order XXI, rule 90 of the Civil trocedure Code, 
without giving proper notice to thb parties affected 
thereby, as required by rule 92 of the Order, is 
without jurisdiction and amounts to no order at 
Al. Y е А 

A Court has inhergnt Jurisdiction to entertain 
an application to set aside an ел parte order , under 
Order XXI, rale 90 of the Ojvil*Procedure Code. 
Pat ВникнлАК Gm Gossain о. JanPADAT нл, 2 P. 
L. T. 270 А 113 
S» 152—Amendment of decree— Appellate 

Court, power of, to amend decree of Trial Court. 

A decree of an Appellate Court includes the decree 
of the Court of first instance and the two decrees 
merge into one and for the purposes of execution 
constitute one and the same decree, and as such the 
Appellate Court has power to amend any errors 
even in the decree of the Court of first instance. 
A Малко Lan v Muram Sisan, 19 A. L, 510 
S. 152—Amendment of plavnt—Clerical 

error in plaint—R&tification in — subsequent 

documents. 

A Court has power to rectify а clerical error 
made іп the plaint in whatever subsequent record 
it is repeated by slip or inadvertence or mistake. 
AM Mansoos Bream v. Lan Braue, 14 L. W. 45 

652 
O.. 1, г. 8—Well constructed for use of 
people of particular mohalla—Suit to ‘restrain 
injury to well—Proceedings under О, І, v. 8, whether 
necessary—-Bpectal damage, proof of—‘Public 
thoroughfare” and “place set apart for изе of 
particular section of people,” distinction between, 
Where injury is threatened to a-well which was 
constructed for the use of the people of a mohalla, 
any resident of the mohalla can bring a suit in his 
own right to restrain the threatened injury. In 
such. a case the leave of the Courb under Order I, 
rule 8 of the Civil Procedure Code, is not necessary, 
nor is it necessary to prove special damage. , 

There is a distinction between a public thorough. 
fare and.a place set apart for the use of a particular 
section of the public, L РокнАв Das v. HaaHU 
RAM 888 


О. 1, r. 9—Non-joinder ° of interested 
party, effect of- -Righé of way, suit for declaration 
` of—BSeftvien( tenement, person interested in, not party 
to suit-—Decree, whether can be made—Infructuous 

decree, . 

A suit in which no effective decree can be made 
by reason of 4he absence from the suit of an 
interésted party cannot be entertained, the previ- 
sions of Order I, rule 9, of the Civil Procedure Oode 
notwithstanding, 

„ Where inasuit for a declaration of a right of 
way and for removal of an obstruction thereon 
it is discovered that a person fhterested in the 
servient tenement has not been made a party to the 
suit, the Court cannot make а dgoree, as, if one is 
made, it? must be infruotuous. w HARAN SHEIKH v. 
RAMESH ORANDA BRATTAOBARJER, 25 О. W. N. 249 


425 


О. Il, r. LI —Right of suit in two trustees 
, Hutt by one only—Co-trustes impleaded as de- 
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fertiant—Plaintiff trustee, death oj-—Conduct. of suit 

entrusted to defendant -co-trustee, validity of. - 

The fight of suit in respect of ‘a trast resided in 
‘two trustees, One of whom brought а suit, in which 

‘the co-trustee was impleaded as a defendant. 

During the pendency of the shit the plaintiff died, 

and the Court gave the conduot'of the case to the 
‘eo-trustee by transferring him from the list of 

defendants to the position of plaintiff: 

Held, that the Court had general power under 

Oxder I, rule i , of the (буй Procedure Code to 
e make the order, asthe right to cqntinne the suit 

vested in the co-trustee sd he was entitled to 

conduct the suit. Wl SawrxATHA PILLAI v  RAJAGO. 

PALA MUDALIAR, 40 М. L.'J, 208; 18 L. W. 148; 1921) 

M. W. N. 108; vy M.L. А. 164• 360 

—— — O, IL, r. 2 — Evecution proceedings. 

The provisions of Order II, rule 2 of the Civil 
Procedure Оойе, do not apply to proceedings in exe. 
cution of a deoree. © IBRAHIM v, GHULAM HUSSAIN 
16 S. I. RB, H ; 507 

O.Il, r. 2, 0. 1, r. 4—Relinquishment 
of portion of claim--Leave of Court, implied — 

Fraud—Full particulars not set out in plaint— 

Plaint to be  vejected—Banthal Parganas Settle. 

ment Regulation (III of :872), ss. 11, 254— 

Decision of Settientent Court, finality of—Juris. 

diction of Civil Courts—Decssion obtained by 

fraud—~Remedy Evidence Act (1 of i872), s. 44 

—Fraud, decree obtained by, whether nullity— 

Separate suit, whether necessary—Fraud, whether can 

be pleaded in collateral proceedings - Onus of proving 

fraud— Partition ~Temporary gartitien — Pleadings, 

One S.had two wives, B. and N. By his wife 
B. he had one son and one daughter, both of whom 
predeceased their father, By his wife N. he had 
one son, Н. XN. predeceased 8. but В, survived 
him. S.diedin 1900, when Н. was only а child of 
five or six years. 

After S's death the Settlement Officer, acting 
under Regulation III of 1872, entered in the Record 
of Rights B's name jointly with that of Н. in 
connection with the lands left by S, In 1909 а 
guardian was appointed of H. At that time B, 
openly claimed that the half share of S.'s lands 
entered in her name was her own. 

In January 1911 H, through his guardian, sued 
B. fora declaration of his title to the whole of 
his father's land and for pqgsession of that moiety 
which was in B.'s possession, alleging that B. had 
fraudulently and dishonestly caused the land in 
sait to ba entered in the Survey Record as their 
joint property, whep in fact he alone was entitled 
tothe whole property as his father's heir В in 
defence relied on the Record of Rights and also 
impugned the legitimacy of Н In April 19 , 
H's suit was Cismitsed by the Sub-Judge on the 
ground that the parisdiotion of the Civil Courts 
was barred by section !l of Regulation ITI of 1872. 
In June ofthe same year an appeal to the District 
Judge was dismissed on the same ground. H. then 
preferred a second appealto the High Court. 

Meanwhile, on 15th August Ivil, H. instituted 
another suit, wileging B/s fraud as before ahd 
claiming a témporary partition of the half share 
of which he was recorded ав owner in the Record 
of Rights and about which there was no dispute, . 
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В.. resisted this, suit of H; on the-ground. that 
originally the suit lands did‘ not belong" to' her 
husband. S;,.but.belonged:to her father who -had 
given: them to. her son, from’ whom: she had 
inherited: them. The  Sub.Judge disbelieved her 
story. and .holding ‘that the lands belonged to 8., 
deorbed Hs suit. for a temporary partition in: 
November 1911.. Against this decree there was no 
appeal andthe property was officially partitioned 
early in1912. à : 

On or‘ sbout 24th Affgust-1913, B. died and the: 
two sons of.gher. daughter. were impleaded ase 
respondents in the вес appeal which was pending 
in the High Court On the 26th August 1914, H, 
withdrew’ that appeal with Jiberty to bring afresh 
suit on the same caege of acbidn or any further 
cause of' action; or. upon both. As the result of 
this withdrawal in 1918 H.*sued the two grandsons 
of: B..for a declaration of title and recovery of 
possession of half the property of his father. He 
reiterated in the plaint the charge of fraud 
against B, as ће һай done hefore.in-the two suits 
of 1911, Тһе defendants contended thatthe suit 
was ‘barred by Order IT, rule 2 of the Code of Civil 
Procedure, and also by section 11 of Regulation IIL of 
1872; . Ж 

Held by the Full Bench (Mdllick, J, dissenting), 
that the suit was neither barred by Order If, rule 2 
ofthe Civil Procedure fode, nor by section 11 of 
Regulation III of 1872 


Pér Miller, C J.—1u the partition suit the 
plaintiff, so far from relinquishing any portion 
of his claim, expressly asserted a claim to the 
whole estate, bib as а suit ав бо his title to half 
the estate was already pending on appeal before 
the High Oourt, he could not at that time sue for 
the same relief and oldim possession of the whole 
estate in another suit Therefore, it cannot be 
said that he intentionally relinquished any portion 
of his claim within the meaning of Order П, 
rulé 2 (2), Civil Procedure Code. ‘ 

Even if it should be held that Order ТІ, rule 2 
(1j, applies in а case where a suit for partition is 
brought anda subsequent claim is put forward in 
another suit claiming the whole of the property, 
nevertheless having regard to the manner in which 
the partition suit of the plaintiff was framed and 
the relief there claimed, it must be assumed that 
what was done was done by the leave of the Court 
under clause (3) of Order П, rule 2 

A Yecord properly made under the rules provided 
in Regulation ПІ of 1872 is finaland conclusive 
except as therein provided, an@ the jurisdiction o 
the Civil Courts regarding any matter, decided by 
the Settlement Courts, is barred, inasumch as an 
entry in a finally published record has the force 
of a Civil Ootirt decree But Jf the Settlement 
Record was in fact obtained by в fraud practised 
npon the Settlement Oourt, it does not exist in 
the eye of the law and must be treated as a nullity. 
It is nob necessary that a separate suit should be 
instituted to set aside the record on the groand of 
fied, * . 

.A:judgment or decree obtained by fraud upon 
a Gourt binds not such Court, nor:a&ny ‘other; and ' 
its nullity upon this ground, though - if : hag--no& 
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been set- asido or reversed, may be alleged in- a 
collateral proceeding, x S 

The onus of proving fraud is on Ы, the plaintiff, It 
is not sufficient merely to prove that B procured thé 
entry in the record. Ib must also be proyed thay 
what was done by B. was dene with fraudulent . 
intention and that the Settlement Officer was misled 
by B's act and induced thereby to- make an 
incorrect entry iñ the record. 

Per Bucknill, J.—Section 14 of Regulation IIL of 
1872 does no more than give the decision'of а 
Settlement Court the force of a Civil Court decree 
and ag such itis a nullity if it has been obtained 
by fraud [t is not necessary, where fraud is 
alleged, to bring any action to set aside the decree 
before *commencing a suit in claim of rights wrong- 
fully affected by the fraudulently obtained decree: 

Where fraud is alleged, section 11 of Rezulation 
IIL off 1872 does not bar a civil suit which would 
or might have the eifoot of disputing the accüracy 
ofthe Record of Rights.  , 

A temporary partition is useful in some cases. 

Per Mullick, J.~A proprietor who asks a Civil 
Court to partition his share in joint property must 
state the extent of his share in such property and 
there must be an adjudication batween him and: 
his co-sharers as to the exteut of such share. `> - 

If a plaintiff in & partition suit asks'for the: 
temporary partition of his half share and the Court 
grants his prayer, the law will assume that the 
plaintiff has relinquished his claim in respect of 
the remaining half, 

When an Act says that no suit shall lie in-any 
Givi! Court, 16 means that no suit shall Пе on any 
ground whatsoever inclading the ground of fraud, 

‘The plain meaning of section 11 of Regulation 
ILE of 1374 is that, except as provided in section 
25А, no jurisdiction whatever is left in the Civil 
Courts. The only remedy of the aggrieved person 
is an application to the Revenue Authorities’ within 
the time prescribed by the ' Regulation for a revision 
of the entry either on the ground of fraud or on any 
other ground. 

Tho decision of a Settlement Oficer under 
Regulation ПІ of 1872, being a decree, cannot bə 
treated as a nullity even if it was obtained by 
fraud. It should ba formally avoided by а separate 
gait instituted for that purpose. - : 

А general averment inthe plaint that а Survey 
entry was obtained by fraud is insufficient. It 
must be stated whocommitted the fraud. If full 
particulars af fraud are not givén as required by 
Order VI, rule 4 of the Code of Civil, Procedure, the 
plaint should be rejected. Pat Hars KeisuwA SEN, 
д, Омези Caanpra Dorr, (19:1) Рат. 205; 2 P. L. T. 
578: 3 U. P. L. R (Pat.) 57; 6 P L.J 373 952 
O. IX, rr. 8, 9,0. XVII, rr. 2, 

3—Dismissal . of, suit. for default —Petition for 

restoration ~Plagntiff unaware of date of last hear- 
ing but.unwilling to prosecute suit—“Sufficient 

cause ? . à 

A -suit was repéatedly adjourned at plaintiff's 
request and he made,.a,statement that he did -not 
wish to prosecute his claim, On the last day of 
hearing the plaintiff was absent and his Vakit had: 
no instructions.’ The suit was dismissed for plaint- 
Ша - failure to-prosecute.” “Нё; however, ‘applied for 

€ 
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restoration, urging that he hat no intimation of 
the date*of last hearing ihe *appliostion чаз 
dismissed: 

Held, that the order of dismissal was properly 
made unter Order IX, rule 8, tivil Procedure Code, 
Raso, 13 L. W. 334 378 

toe Q. IX, rr. 8, 10, 12- Non-attendance 
of one of several plaintiffs—Procedwre — Discretion of 

Court—Court’s order decreewg suit, if illegal, 

Where one of several plaintiffs in a suit does 
not appear, the Court has discretion, under Order 
IX, rule 10 of the Code of Civil Procedure, to 
permit the suit to proceed iu the same way as if 
all the plaintiffs had appeured. A decree, tbere- 
fore, in » suit ona mortenge-bond by two eplaint- 
iffs in favour of both the plaintiffs, although one 
of them only has appeared, is not illegal. To 
such а сазе Order IX, rule 5, Civil Procedura ode, 
does not apply. є, Kunenpra KisHoRz Roy v Rar 
KisHoRI SHANA, 48 О. 67 11 
O. 1X, г. 13 —Ex parte decree, applica- 

tion to set aside—For&m, proper—Appeal filed — 

Jurisdiction of Court which passed decree, whether 

ousted. 

An application to set aside an ex parte deoree 
should be made tothe Court which passed the decree, 
The mere fact thatan appeal has been preferred 
against the said deciee and is pending, does not 
oust the jurisdiction of that ourt to entertain such 
an application WI PALANIAPPA UHETTY v. SUB- 
RAMANIA OuzTTY, 13 L. W oly; 4192,3 M. W.N 8 
Al M. L, J. 80; 4 M. 781 755 


—_ о. хш, r. I8, о. XXVI, re 9, 
scope of ~Local inspection by Judge in person, if 
legal ~ Commission, assue of —Civil Procedure Code 
(Act XIV of 1 82), s. -92 
Under Order XVIII, rnle 18, Civil Procedure 

Code, read with Grder XXVI, rule , Civil Pro. 

cedure Uode, a Judge may make a local inspection 

in person at his discretion 
The effect of the omission in Order XX VI, rule 9, 
of the provision for the issue of a commission for 
local investigation “only in cases where is could not 
be conducted by the udge in person,” which was 
found in section 9: of the old t'ode, is only 
that under the new ‘‘ode the irsue of the com- 
mission is not restricted to cases where the Judge 
is unable conveniently to make the investigation 
himself As the rule now stands, a Judge may 
issue a commission in any case where he deems it 
fit to do во, irrespeotive of his own inconvenience. 
SanaPATHY' РАТНАМ v. FERUM: VADAYACHI, 13 
L. W. 620; 29 M +. T. 279; 9.1) М. М. х. 839; 
40 M. L. J. 654; 44 M. 640 790 


: ~- O. XX, r. i12—Meshe profits - Suit for 
mesne profits finally dismissed - Subsequent applica- 
tion for assessment of mesne profés—Jurisdictton 
Where in а snit for partition and possession 

coupled with a claim for messe profits, the relief 

sought by the plaintiff for partition and posses. 
sion is effectually disposed gf and finally determined 
and an application made by the plaintiff for de- 











‘termination of profits is dismissed for default, the 


Court ceases to have seisin of the case and no 
jurisdiction exists in it to entertain any fresh nppli- 
сабо with regard to the assessment of mesne 
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. . 
profits. Ра. Karitman MISSER ~ 
MIsSER, 9 ,0:., Par ~d 


i - О. XX, r. 16, applicability of— 
Limitation Act (IX of 1908), s. 12— Time occupied 
in obtaining copy—Prelimindry decree in sust on 
account —Delay in preparing decree—Appeal— 
Limitation, deductions permissible, in computing 
period of. р 
«Тһе applicability of гше, 16, Order ХХ, Civil 

Pfecedure (ode, is not resfricted to swits for an 

eaccount between a principal andean agent, but 

applies also to suits o» an Фосопиб ‘The words of 
the rule are wiue enough to embrace all cases 
where the ourt, iu«j:ad of itself settling the 
acon nt чопзіПегв? it necesafty бо stay its hand in 
order to ascertain bne amount of money due toor 
from any party by having an account taken before 

a Commissioner. 

,In a suit on commission agency account the 

Court gave judgmest on certain issues on the 4th 

August .9 b, but the preliminary decree framed in 

accordance there with was not actually signed by 

the Judge untilthe 9th July 1917. Jn the mean- 
while, on the ?nd September 1916, the appellant 
applied for a certified copy of the judgment and 
the copy was delivered to him on the “ard idem, 
On sth November i! 6 he applied for а certified 
copy of the decree, and, failing to receive such 
сору, on ioth November 19in preferred the present 
appeal as “against the preliminary decree” but 
without acopy of that decree On the 7th duly 
1°17 he applied afresh for a popy of the decree, 
and it was furnished to him оп the thidem, and 
on the i:th he filed the copy in the Appellate 
Court, with an application that he was appealing 
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. from this decree on the grounds contained 4n his 


memo. of appear! filed on the Cth November 1916, 
At the hearing of the appeal it was objected that the 
appeal was incompetent and barred by limitation: 
Held, thit an appeal lay from the preliminary 
decree, and that tne appeal was not barred by 
limitation as, under section 12 of the Limitation 
Act, the appellant was entitled to deduct the whole 
of the time- from the th ^ovember 14 6, when he 
ар lied fora copy of the decree, and the lath .uly 
‘17, the date on which the copy was completed, 
and that he was entitled to a further deduotion of 
the days between : th and el^th September 1916, 
ths date of deposit of expenses for a copy of the 
judgment and the date on which the copy was com- 
pleted. S Н \влтмар & Sonsv HIRM of DHANPAT- 
MAL DEWANOHAND, в S L, В. 6 537 


—À Q. XXI, г. 2, о. XXXII, ra 7— 
Dekkhan Agricülrurista! Relief Act (XV41 of 1879), 
8 7 —Execution ofedecree —Death of decree-holder — 
Legal representague, minor - Compromise between 
judgment-debtor and natural guardian, whether 
binding on  minor—Adjustment— Certification, 
whether necessary 

«A decree-holder died leaving a minor son and 
a widow The judgment-debtor, who yas an 
agrieulburist, cofapromised the debt with the widew 
as the natural guardian of the minorand made a 
payment to her’ On the application of the guardian 
of the minor appointed by the Oourt, to execute 
the decree: - $c x Я 


D 


'exeoute-the decree under Order ХХІ, rule 
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` Held; (1, ) “that, inasmuoh as-under section 71 ot 
the Déekkhan Agrioulturists’ Relief Aot, rule «2: of 
Order, XXL of the Civil Procedure Code did not 


apply toa payment'oub of Court which was either. 


admitted’ or proved, tha Vourt was” entitled to tare 
into"&cópunt'the" payment ‘made by'the judgment. 
debtórto:the mothér ofthe minor: 

(2) that it was the: duty of the Court to see 
whether the compromiso was for the benefit of 
the minor y 


"е 
(8, ‘that the’compromiée; not being: forthe benefit? — 
of the minórand wot being recorded or~sanctioned 


by the ‘оше, could‘ not be taken advantage of by 
the judgment-debtor y 

(4; thac' the * Ooart should, therefore, disregard 
the ‘compromise ‘and merely take‘ into account’ the 
monéy;thàt had been actualty paid. В 'UBHAGANLAL 
Kaimas v.-PARASRAM-KURNASHANKAR, 23° Box. і. В, 
473; 46 B. d. 28 
> ХХІ, r, DIG-Exzecution of posit 

Aisighiment of decrée—- Application: Syassignee, nature’ 

of-—Notite, necessai y, nature of 

Ak application: ру" the assignee of’ a decree under’ 
Ordér^XX1, rule 6 of the Civil Procedure ` ode, 
ів hota -fresh'application ‘for execution, bat merely 
an ‘ap. lication: for bringing one the record the 
assignee’ and for: continuing the execution proceed- 
ings'then ‘pending in‘ the ‹ ourt 

Hule-1. ot Order ХХІ of the. Pode of Civil 
Procedüre requires bhe-assignee ofa decree to give 
notice, not/of the assignment, but of the exeoution 
proteedirigs to the transferor’ and'to the judgment: 
debtor. Yat боһлв.Кбув v, MOHAMMAD: ZAFFAR 
Hassan KHan, oP. U.J. 363; 2 P. L. T. 6.9 ‘30° 


О. хх!,. Pe I6, O. XLI- т, 35— 
" Hhecution of. decree—~Assiynment oJ decree. Benami 
transfer, whether can be recognised —J wdgment-debtor 
nob + objecting to: execution ~Ubdjection, whether can 
"be taken subsequently —Hstopyel 

A- ourt'exeouting a decree has. power to sub. 
stitute the- name- ot an. assignee of a decree in the. 
place. of: the deores-holder aud. to permis him to 
о, of 
the: 171. Procedure „ойе. өтеп where the transfer 
is а-Бепати ons- 

А jadgment-debtor who once acquiesces i in the 
execution of a-decree is estopped from subsequently. 
objec'ing to the execution, Ё. В LALL DwAREKADAS 
9 DURMA, .AILWAYS О, © n. В. zou; зо BUR 
L. T, 1,» 239. 


————©Ө; XXi y Pa 63-Sale in ewecution—Sae 
proclamation Property subject to mortgage —ulause: 
am: mortgage deed. restruining redemption not 
mentioned in sale prochumatyim Omession, whether: 
ground, jor setting uside sale e Mi-representution 
at sale, evidence oJ 








“Phe fact that а sale procly-uation, fuites disclosing, 


that. the. property- ior aale was, subject tO two 
mortgages, did not ч, vluse thas by the terme. ot 
those morigages vhe m’ reg igor was not entitled: 
to redeem them. without reuveminug,'vcher morugages 
on'- osher: Properties -executed' by  him.«in ravour: of. 
the: same. mortgagee. on the same datetis nob a 
ground for. setting. aside tno- sale, for. ір is not 
tne. businàss of . the .attuonmg: deoree-holder, to 
inspect and peruse all the mortgage documents. 


CASES; " [152i 
| Civil Procedure-Code-- 1908.- contd: t 


witha view to- seeing if:they. contain. any clause- 
restraining- redemption. All he. is required*to , do. 


in the first instance is to comply with rule 66. (3) 
of Order XXI of the-Civil Procedure’ Code, and 


then to fle an-affidavit in the fopm prescribed by. 


the Oivil.Rules of Practice.* 


A-case of misrepresentation аб а salo should: be. 


proved.by thertost.clear-and. satisfactory. evidence, 
Wl PosNUsWAMP v. ABDUL Hariz, 18 L. W. 444; 
e (1921) M. W. N. 258 735 
O.XX ‚г. 7 1—Saleof. wnsolvent's property 
° —Purchaser defaulting sin payment of purchase- 
money — Re-sale — Defaulting purchaser, liability of, 
for difference їп price realised—Provinctal insolvency 
Act (11{ of 1907), s. 24, Court acting under — 
Functions of Court, nature of.. 
Where: a Court, acting under the provisions of 





the Provjncial Insolvency Act, re-sella the prop-. 


erty of aninsolvent owing. to the failare of the 
&uction-purohaser to complete the deposit. of pur- 
chase-money, and nb the re-sale the price . realised 
falla short of the price for which it was originally 


knocked down, the Coürb.has power to callon the: 


defaulting auction-purchaser to pay the amount of 
the difference, and to recover such amount under 
Order XXI, rule 71 of the Civil Procedure Code. 

Where a Court acts under section "3 of the 
Provincial Insolvency Act, it exercises the functions 
of а. Још and does not bot in the character of a 
Receiver. М MamAKCHAND 0, IBRAHIM, 17 N, L. В. 
43 307. 
О. ХХІ, r. 90— Execution of decree—Sale 
—Application to set aside sale—Auction-purchaser, 
whether necessary party 





The auction-purchaser is & necessary party’ о: 


an application to set aside an execution sale, and 
where he is not made a party within the time 


allowed by the law for making the’ application, - 
the application cannot be entertained; Pat бомітка- 


Koes v DAMRI GALL, ¿ P L, T 386 6 
О. хк, rr. 90, 9 — Easecution' of 
decree-~Sale.set aside without notice to auction» 
purchaser —Appeal, second, whether lies 
An execution sale cannot be веб aside without 
notice to the auction:purchaser, and if'an Execution 


Coart passes-an oder adverse to the interests of the: 


aaction-purchaser, he is-entitled to appeal and test 
the legality of'the order іп a.superior Tribunal. 
No second appeal, however; lies against ean order’ 
passed on appeal in auch а case 


An execution sale was вес aside with the consent: 


of the deoree-holder and the judgment-debtor On 


‘appeal by the aucticn-purchaser, this * ordér' was. 


reversed ud the sale was confirmed. The judgment. 
debtor filed а second appeal : 

He 4 chas the second appeal was not: competent, 
L “ов Mostara v JaxaDAR MAHOMED, 936 


confirmation of—Sau- to set astde sale for fraud 

or irregularity, maintainability of. 
. Where. an'executiow sale- has been confirmed 
unier rder ХХІ, rule 92 of the Civil Procedure 
Code, a suit. will not lie fb „веб aside the sale on 
the ground of fraud or material irregularity, (WW 
KALINADABH'OTLA V MARTA APPAYYA NASTRI, aU M, L, 
J. 9 4 Bu, М. 46; 41021, M. WON, о 29 M. UT. 
108; 44 M. 351 203 


— O. XXi, rr. 929,. 9 2—Hzecution sale, . 


. 
* е 
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e . 
~O XXIL, Р, 1 —Probate and Administra. Where in a proceeding -againgt a minor auction. 
tion Act’(Piof 789 ), s..89—Maliciour prosecution, — purchaser for-aetting aside-a-nale, under Order XXI, 
‘suit Тог Death of defendant ‘béfore- judgment —. rule 99, Civil Procedure Code, a ecompromige iz 
«Abatement of suit, entered into on behalf ofthe minor by his.guardian 
Where ‘the defendant, in a suit for malicious without leave of the Court.and no leave igvexpreaaly 
prosecution dies mpre than ayear afterthe pro. recorded in the proceedings, the compromise is not 
secution and before judgmént- is given in the suit, a lawfnl one within the meuning of Order XXIII, 
the right to sue'does ‘not survive within the megn- rule 3 of the Code, and the Court ‘cannot .and 
ing of Order XXII,zule 1, Civil Procedure Code, so ought not to record the compromise, © Sitaua 
as to prevent the abatement of the suit. «Das Мокынвдив v REUT Мутн NASKEB 638 
Per ‘Kumaraswams Sastri, J.— The intention of : О. ХХХИ, rr. 3, 15-*Guardian nd 
the Legislarure, when the**uccession, and ‘Probate litem for lunatic, appointment of €- Procedure. 
and Administration Acts were passed, was to defore appointing a guardian ad litem for a 
assimilate the law in India, as far as possible,to defendant іп а suit, who is alleged totbe of unsound 
what it wasin England and to exclude, from the mind but һо Аав never been adjudged to. bs such, 
operation of section 268 of the former and section it is necessary that thet should be a finding by 
S0 of the latter Act, suits which, by the law as the Court after an, enquiry that he, by reason of 
administered in ‘Hngland, would fall under the unsoundness of mind or mental infirmity, is in- 
maxim actio personalis moritur cum persona. WI -capable to protect his own interest iw the suit. If 
Rustomst DogABJI v. Nursu, 40 M. L. J. 173; (1921) the Court finds that he .із so incapable, then the 
M.W. N. 121, 20 M.'L. T. 121; 44 M. 357; 14 L. W. — provisions:of Order XXXII, rule 8, Civil Procedure 
200 Е 260 Code, which are made applicable to the*case of a 
А О. XXII, г, 1,0. XLI, r. 22 (4)— person of unsound mind by rule (15), must be 
Malicious prosecution—Appeal— Death of plaintif- complied with before a guardian ad litem ія 
appellant — Abatement— Oross-objections, whether can appointed, - С KauiNI KUMARY. Sars SUNDARI DEYI 
"be heard. : 770 
An appeal'by св person to whom damages have  — 








о. XXXI!, Pa Z—Decree, nature of— 





been awarded for malicious prosecution, on the Decree in. favour of minor, transfer. of, by guardian, 
ground that the damages awarded are insufficient, validity of. 
abates upon his death Inasmuch as а decree is property, there is 


Although пойег Order XUI, rule 22 (4), a person nothing to prevent the guardian of a minor, in 
filing a memorandum of objections has a right to the case of a decree in favour of the latter, from 
have such memorandum heard and determined in making a transfer of it without the sanotion of the 
cases where, after the filing of such objections, the Court. М Govinpagasuzv Мато v. Ranaa Rag, 
.appeal is withdrawn or dismissed for defanlt,he 40 М, L. J. 124; 18 L.W. 97; (1921) M. W. М. 98; 
Љав no suoh right when the appeal pog m 29 M L. T. 99 255 
MuzRUGAPPA GHETSMAR V Ponvoswami PILLAI О. ХХХІІ, r. 7—Limitation “hot (TX о 
L. W. T05 (1921) М. Ж. М. 488; sL M. La AEE — 1994), Sch. I Arte 120, 144 140—8ий died 
^4 M. o XXII, r. 4—Torts—Damages— Appeal minor—Compromise by guardian without sanction 

against joint earang-doers- Death of Ops oriri deer И Ош, ле оа отмо аа See by minor 

* On o set asi трт — 11, 

Fus decora of inicr S E рату amas A compromis entered into on behalf of a minor 

ppeal cannot ‘Proceed only agains 8° defendant by his guardian ad litem, without tho 
Wo ош pis АЕ out of a muit for. sanction of the ‘ours, is nat void but merely void. 
abi res ordi der ариу joint wrong-doers, one of able, ang 1 a by the minor to recover Property 
ithe wrong-doers respondents) dies, his representa- enn ГУЗ napr оиа. Mor ARIS : 2 
tive must be madea party. 16 is not open to the , y 


В ; f Schedule I to the Limitation Act. ‘Le Jira Sinaw 
iplaintiff-appellant to proseoute his appeal only a МАМ Sinan, 2 L. 164 v 794 


against. some of the wrong-doers (respondents) at 
КА choice. С .Клш NARAYAN Roy v. HARAN О. XXXIV, rr. 4, 5 (2) —Mortgage — 
/OHANDBA (duoss 714 Preliminary — decree—Temporary .suspension of 
———— OQ. XXIII, г". I (3) —Withdrawal of suit nortgages’s fight to apply for decree absolute — 
with permission to consolidate claim with another, Limitation. TN 
effect of. j On ће +186 January 19'1, plaintiff, а third morte 
Where a Oourt:permits -a suit ‘to be withdrawn gageo, obtained a preliminary decree under rule 4, 
without'liberty to bring a fresh suit, but with liberty Order XXX Y of the Jivil Procedure "ode, whioh 
‚опу to consolidate the olaim, іа the withdrawn suit -fixed the ttat"uly 14°1, as.tha last date for payment 
.with the claim in another suit, the order is.not в by the mortgagor. No payment was made, :butb,:in the 
nullity, and the plaintiff is precluded under rule 1 -meantime, on the ‘0th Maroh 1914, the second 











‚ , (8, Order XXUTof the Civil Procedure Ооде, m mortgagee obtained а deorse on his mortgage, in 


"bringing a fresh suit іп, respect of the matter. passing which the Oourt expressed the : opinion that 


' "LAESHMANAN ‘Ongtty v. MurHAYA Onerry, 40 M. L. tha third -morigagse-could not sellth® mortgaged 
| s. 126; 29 M. L T 189 833 ‘property, which was common to the .two.mortgagos, 





О. XXIII, r. B —Compromise on behalf of before he*had paid up the: second mortgages. A. pay- 
'ominor— Léave of "Qourt*not expressly recorded, effect -ment was made‘on the 22nd'May 1915, and omthe. 2nd 


E EU --Qcbobsr 1915, the third mortgagee appliediunder, sube 
ө 


1028 R 
Civil Procedure Code—1908—conta, 


` ө. А 
. тше 2 of rule Sof О der,XXXIV fora decreó for 
. ‘Bale: of. thé -mortgaged property, but the, second 
mqrigagee | objected that toe application was barred, 
. by limitation, and his objection .was allowed by the 
: Appellate Court On gecond appeal : 
‘Held, that the application was nob barred by limi. . 
. tation, "because the third mortgagee's right to ap ly 
> for.a, decree absolute was tempo amly suspended 
‚ by thé decree of -Oth March + , and was not 
‘revived till < доа Мау , the dats on whigh 
: payment Was made. ^: НЕМЕ\ОВА Monan Kuna. 
NABIS.v. NORESHP CHANDRA BAATTACHABJEBE, 20 0. W. 
N. 816; 83 C. L, J. 260 418 
« XXXIV, r. 14%—Mortgage right, . 
i eutinguishinent of ~Simple money-decree obtained by 
~ -mortgagee —Bale of movsgaged property im emeculion 
‘ "+ of simple money-decree, whether bafred. 
` Where a mortgage right is extinguished by limita: 
tion, or by compromise, or is in some way in- 
. effective through some legal defect, and only a 
simple money-decree is obtained by the mortgagee, , 
Order XXXIV, rule 14 of tne ivil rocedure code, : 
* willnot.bar a sale of the mortgaged property in. 
' execution of the decree. М Авймселм PILLAY v, 





VALAGAPPA OHETTIER, (1921) M. on N.di6; 4. M, 
. J. 100; 45. W alc 756 
+ omen Or XXXULI, г. * LE Execution of 





i.) decree Attachment before ји ig ment, effect of. 
The effect of rule 1. of Order ХХХУЦІ of the. 
X Oivil . Procedure Code is to give the same operation 

. tonan attachment be'ore judgment after a decree 

ris passed ‘as to an attachment after judgment. Pat 

. BAMHARI LAL v, NATRU-H AM, 6P, L, J, saz 33 
2 > О. XLI, r. l—4Appesl, presentation of, by 

Pleader other than Pleadér holding power-of-attorney 
t —Presentation, whether valid. 

Appellant retained Mr, .R- D, а Pleader, for 
purposes of ап ‘appeal’ and executed a, рожег-ої- 
attorney in his favour which empowered him to 
engage: ` another Pleader to aot on his behalf Mr.. 
E. D. was unable to present the appeal himself,. 
во he sent the papers to Mr G.to.present it on 
hia behalf, but executed no document authorising." 
- him to do во. Mr G 'added his own name in the 
"body of Ње power-of-attorney in favour of ar, Юг 
. and presented the appeal: 

Held, that the presentation of the appeal by 
. Mr. G. was not a valid presentation, as there was 
по proper appointment ef him either by Mr R. D, 

"or the appellant to act for мг. H. D. N Оніттав 
‘y, LAXMI NARAYAN ` 259 
a XLI, f. 10—Order rejecting appeal for | 

farlure to- furnish security, wheter decree—Appeal, 

competency of. 

:. An order A NW an appeal under Order XLT, 
-` rule 10 of the Code of Ciyil Progedure, for failure 
. ‘to furnish: seourity for costs їв not “appealable, 

either as a decree or as an ormer. С Комкын 
z ОнАКрвА: Das v Sagana Karipa LAL 75 
O. XLI, r. 17 -Avpearance by Counsel 

Чо apply for adjournment, effect of 
An appearance by.a  ounsel or Pleader, who is" 
instgucted only to apply for an adjournment, which 
ia'refused, is nob an-apperrance within’ the meaning 
of Order, XC], rule 7 of ths “ode ef  ivil Pro. 
i. cedure. L В Mensen Davanz &- Qo. v. Mauna Tuan 
-@yaere, 101, В, В, 320- % ‚57 
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O. XLI, rr, 22, 33--Appellate Court, 
powers of-— Appeal by plaintiff, against ^a partial 
decree in Мв favour—No appeal or cross-objection 
by defendant— Appellate Court, if can dismiss whole 
suit—Rent вилё-— Арреаї, second, competency" of. 

In p suit for the rent Sf a holding the first Court 
passed a decree in favour of the plaintiff for a 
propo tionate ampunt of the rent payable injrespect 
of the land moladed in the plaint, on the ground 
that the olding cove ed more lands than ‘were 
included in the plai 6. ‘here was no appeal or 
cruss-ubjevtion by the «defendant, bu on an appeal 
by the pldintiff the Appellate Court held that 
having regard to the manner in which the suit had 
been frgmed, the plaintiff would be entitled to no 
relief and .accordingly dismissed the entire suit of 
the plaintiff : 

Held, (1) that having regard tothe very wide powers 
given to an Appellate Court under Order XLI, 
rule 33 of the Code of Civil Procedure, the decision 
of the Appellate Court ‘dismissing the whole of the 
plaintiff's suit, in the absemce of a cross-appeal or 
cross-objection by the deiendant, was поб without 
jurisdiction 

(2) that a second appeal did not lie, ar all that the 





' Appellate Vou t had decided was that the suit as 


fr med did;not lie and the plaintiff was not entitled 
to recover anything from the defendants; the 
value of the suit not exceeding Rs 10). 

Rule 4* is not controlled by, гше 2? of Order 
XLI of the ‹ ode of Civil Procedure. © joag bua 
KISHORE ROY v NASIMUDDIN SARDAR 623 


©. X .l, к. 25—Issue remitted with 
: Ere to record evidence of parties — Evidence of 
one party recorded without date beitig cammunicated 
to other party—Ex parte proceedings—Reatoration—— 
Court, whether empowered to restore-case and record 
further evidence, 
A Court to which an issne has been remitted 
, under Order ХЫ, rule 25, of the Civil Procedure 
' Code, for submitting а finding thereon ‘after re- 
cording such evidence ав may be ‘producéd by the 
parties is ‘bound to give an opportunity tó both 
parties to produce their evidence. Therefore, it fails 
10 comply with ‘the direction. of the Appellate / ourt 
if ip records the evidenoé of one party ‘and gives 
its finding without ‘communicating to ‘the 
other party the date of recording sach - ‘evidence 
and if the other party ‘applies for ‘the restoration 
of the case and ‘an opportunity to produce its evi- 
dence the Cours-is not functus oficio and ів em- 
powered to restore the case and take further 
evidence. А ‘AgopHIA Prasad v, Ram NARAIN, 19 


À. L, J. 70 447 


Sch. П, para. 10 —Award, filing of, 
notice of— Party not appearing before arbitrutors or 
Court, whether entitled to notice, 

Under Schedule ет, paragraph 10 of ‘the Civil 
Procedure ''ole, в Court is bound to give notice 
to the parties of the filing of an award, before it 
proveeds бо pasa а deoree in terms thereof The mere 
fast that the defeadant? did not appear. 'either 
before the arbisratora or the court, is поба g'ound 
for disp»nsiuz wich notice to him of the filing of the 








‘award, О Soman LaL vi MuNNA Lat, 8 0, 1, 51 


Se 


* 
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Civ Rules of Practice (Madi, 
г. 277, scope of—'Matter connected therewith’, 


meaning of--Pleader of party, appgarance of, јот . 


adversary. 
Rule :77 of the Civil Rules of Practice, which 
prohibits a Pleader who has drawn pleadings or has 
„80181 fora party in @cy sui$ from appearing for 
. the party's opponent іа such suit ог in any matter 
connected therewith, is. wide enough to include a 
subsequent suit if it is connecteds with the earlier 
one, and the two suits witl ordinarily be considered 


connetted ifthey have any igsne in common or. 


. involve substantially a determination of the same 


question of fact or the same mixed questioh of law 
and fact, 

Per Spencer, J.—-It isan elementary principle of 
professional ethios that ib is not proper for a legal 


adviser to use knowledge obtained in one саве to · 


the detriment of his olient in another oase. JVI 

RAMAKRISHNA PILLAT v. BALAKRISHNA AIYAB, 13 L. 

W, 541; 40M, L562 92O М.Ү N 66 712 

Common carrier by Sea, whether can 
contract out of liability for gegligence— Contract Act 
(IX of 872), s. 152. E 


law of india, contract out of his Common Law 
liability for the negligence of himself or of his 
servants, sabject to the proviso that the condition 
тиб be expressed in clear, express and unambiguous 
language. L Б В.І. S. М. Go, LiD, v. ALIBHAI 
Manome, 10 L. B. R 292 378 
Company-—Forfeiture of shares without notice, 

effect of — Resolution cancelling shares and refunding 

money, validity of. 

Where the Articles of Association of a Company 
provide that before the Company can work a 
forfeiture it has to issue а notice in writing to the 


` person whose shares it proposes to forfeit, the 


Company cannot make a member liable for forfeiture 
otherwise than in accordance with the provisions 
of the Articles to which he has subscribed. 

In the absence of a special power of cancellation 
or forfeiture of shares, the Directors of a Com- 
pany have no power to release share-holders or to 
cancel shares. 

A resolution passed by a Company authorising 
the money of those share-holders who had not 
paid their allotment money, and are nob willing 
to remain as members, to be returned, is ultra 
vires, and cannot operate to relieve such share- 
holders of their’ liability as contributorios. A 
Pxornz'slNDUsTERIAD BANK v. B. JALPA Perasan, 19 
A. L.J 86 34 0. P. L. B.A.) 57 450 
е Liquidation—Payment by Directors of 

uncalled capital due for sharea~-Company insolvent 
. —Payment, whether loan or towards capital. 

Where the Directors of а Company, knowing that 
the Company is insolvent, make payment of a sum 
of móney representing the uncalled capital due 
by them for shares, such payment mst be treated 
asa payment towards capital,and not ав в loan to 
the Company. А Hani RAM v. COMMEROIAL BANK, 
Listen, 19 A. L, J, 445 8823 
Com promise—Consent-decnce—Court, whether 

can alter terms—Dekkhan Agriculturtats’ Relief Act 

(ХҮІІ оў 1874), s. 10B, failure to comply with pro- 

visions of, effect of 





©  Опсе a consent-deoree is passed, the Cours has 


na power e alter its tormas, 
Ф 


P 
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Compromise—concld: 


A consefi-deoree is not bad in law bacause it. iq. 
made without compliance with the special provisions 
of section IFB of the Dekkhan Agriculturists’ Relief 
Act. B MADHAV HALKRISHNA о. Appar VENKATESH, 
28 Bom L, В, 80°; 45 В, 1123 634 
decree covering matters not directly in issue 

—Execution of decree—Decree evidence of -agree- 

ment. . 

The terms of a solenamah @ecree, in sé far as 
they cover mattera not directly in issug in the suit, 
cannot be enforced in executifn of the decree, bpt 
the decree is evidence of the agreement entered 





. into as regards those matters. C JaaABANDRU 653 


v. HARI Monan Roy « °* 


Consent order, effact of—HEstoppel. 

A consent order raises an estoppel and, so long 
as it stands, itis not open to either party to avoid 
it, even though it contains clauses bad inlaw, Pat 
RaugsHwag Sines v. HitENDRA Sineu, 6 P. L, J. 208; 
2 P. L. T. 628 н 469 


` Contract—Consi, t ilwag— 
A common carrier by sea can, according to the , спас ehh Hd goode by Railway 


Rule for re-calculation and re-classification of rates— 

Charges according to weight, levy of, at place of 

consignment-—Charges,  emcess, demand for, ab 

‘terminus, according to wagon rate, validity of— 

Demurrage, claim for. i 

Plaintiff consigned timber weighing 81 maunds 
from Quilon Railway Station to a constituent at 
Negapatam. Charges were levied at Quilon accord- 
ing to the weight of timber On-arrival of the 
timber аф Negapatam, the Railway Authorities, 
purporting to act under kule 22 of the Railway 
Rules which empowered the Railway to reserve the 
right of * * re-classification and re-caloulation of 
rates, charged at wagon rate and refused to deliver 
the goods until the excess was paid. They also 
demanded wharfage and demurrage for the period 
the goods were lying in the Railway Yard The 
plaintiff paid the charges under protest, and brought 
the present suit to recover these charges : 

Held, that the rule did not empower the Railway 
Company to demand wagon rates at the terminus 
on the basis of re calculation or re-olassifiention of 
rates, as these terms were limited to errors in 
calculation and not to any fundamental re-adjust. 
ment of the basis of the calculation itself. 

Where power is reserved under a contract to one 
of the contracting parties to vary the terms, the 
power should be very strictly construed and the 
indulgent party shouldgnot be allowed to travel 
beyond the plain words of the authorization. 

Quezre,—Whether the Company could olaim de. 
murrage. М VENUGOPALA AIYANGAR v, S. 1, R. Co., 
18 L. W 809 Ы 602° 


a 
з wagering—Puoca adatia—Ordinary broker 

and pucca adatia, difference between, . 

If a contract between a pucca adatia and his 
constijuent is a contract of employment, such a 
contract can never, by its very nature, come within 
the definition of wagering contracts, and the pucca 
adatia must win ‘unless the constituent can bring 
the contract within the provisions of Bombay Act 
IL of 1866, 

The only difference between the relationship of a 
рисса adatia and his ‘constituent on the one hand, 
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'é and ‘that of a broker personally liablé®-on the con- 


tracts he -enterg into on ‘orders ‘received and ‘his 
-olient ‘on the -other, is that in the latter case the 
-broker eaters Йо the contracta as agent for ‘the 
client, he himself being also personally liable to 
the persou with ‘whom he contracts, while the 
dddtia does not make the contracts with third 
parties as agent, пі аз principal, the constituent 
thaving no right to be brought into contagt -with 
‘the third eparties. The transactions bétween, the 
«дана ‘влад third Parties have no connection What- 
‘aver with the transactions between the айша and 
his constituent. -B MaNAnAL RAGHUNATH v. RADHA- 
KISON RAMJIWAN, 42 "Box, L. R 1018; 45 В el 


. Contract Act (IX of 187.2)—Minor, contract 


‚ by-—Fraudulent representation as to age—Minor, 
whether can plead minority to avoid contract. 
A plaintiff, in в snit-ta set aside his mortgage. 


. dead on the ground of minority, is precluded 


from pleading his minority by reason of the faot 


‚ аб he practised fraud on the defendant y 
. falsely representing himself to be a major. 


LUNIDOMAL KHILOOMAL ,U. 
148..L. B. 104 . 

——,8, LG—Transaction avoidable for undue 
influence—Proof, requisstes of. 

Ас plaintiff whó sets ap a plea of undue influence 
in .a.suit brought by him to avoid an instrument 
„must, bo .start with, establish that there was active 
confidence .between the person executing the docu- 
ment and the.person .under whose influence the 
document ів said to have been executed. М 


QHANUMAL Jannas 





QHANAERISHNA Prapav v. НАВЈАМА, 11 L.W is 


n 


2. 

— 3. 19, Explanation, illustra- 
Моп (D), whether exhaustive—Appeal, second 
— Misrepresentation inducing contract, question of 
fact—Interference by High Court. 

Illustration (b) to section 10 of the Contract Act 
is not exhaustive of the class of cases which could 
.come:under that Explanation. 

uA finding on the question whether а misrepre- 
rgentation was of such a nature that it induced the 
consent of the party who relied on it, is a finding 
оп a question of fact .avith which the High Court 
will not ‘interfere in second appeal, even though 
ithe finding may mot be quite satisfactory. wi 
‘Panwnixatty RAGHAVA  MANNIDIYAN v PARAKKAL 
(PATHAYAPURA VEETIL BIVASANKARA Menon, 18 L. W. 
625; 29 M. L. T, 280; 1934) M. W.N.310 , 764 
S. 23—Public policy-—Agreement to com- 
(o pound offence —Contract, whether enforceable 

There is nothing against spublic policy in en- 








iforoing а contract arising out of the composition of & 


ғ 


compoundable , offence. € Pat Sunpur Samu v. 
BuaGoo МАКЕ: 70 
S. 56—Contract - Impossibility of perform- 

ance; what amounts to. * 

Mere difficulty in the performance of 2, contract 
forthe need to-pay exorbitant prices in order to 
perform ‘it does not amount to, impossibility within 
“the meaning of seotion 44 of the Contract Act and 
«would not excuse the performance of the contract. 

Defendant agreed with the plaintiff-to ship from 
London: certain amount óf gold every week. 





(Béfore the contract Gonld-be performed, War«hroke- 


-ontand it: became impossible to obtain -góld in the 
ordinary market at the ordinary rates in London: 
Held, that this did notrender the performance of 
the contract "impossible" within the meaning of sec- 
tion 66 of the Contfact Act, and that the defendant 
was, therefore, Hable fdr the breach.. L Horam 
CHAND-JAGADHAR MAL v, MERCANTILE DANK ОР INDIA, 
Lo. . d . 815 
S. GQ—“Inieresied in the payment of 
money," and "bound by law to pay," meaning of. 
In sgction 6) ef the Contract Act the words "in. 
terested in the paymert of money" do not'exclude 
the case of a person who, in addition to being so 
interested, is also legally bound to make the pay- 
‘ment, and the words "bound by law to pay" 
include all cases of persons legally bound to pay, 
whether under contract or otherwise, and in-case 
of в contract, ‘whether it is enforceable -by the 
Nos to whom the payment is to be made or not. 
Омер Sinca v BIHARIDAL 


ss. 69, 126, 140—Joint judgment- 
dedlora—-Payment of decree amount by surety for 
one of judgment-debtors—Right of .surety—Appli- 
cation of s, 69—Debtors and surety —Privity of 
contract, 

Section 69 of the Contract ‘Act applies:to the 
case of a surety who paya a decree-debt which 
other persons, besides the judgment-debtor for 
whose appearance he made himself liable, were 
bound by law to pay. 

A surety’s right stands on a higher footing than 
a right for contribution. He is bound by ‘reason 
of his contract of guarantee to discharge the 
liability of the person for whom he stands surety 
in ease of the latter's default, and he is.not jointly 
and.sevarally liable with all the judgment-debtors 
to -pay the whole or any portion of the decree. 
debt. | 
‘Per Ramesam, J.—There need not be privity be. 
tween the principal dabtor anda surety, and .all 
debtora whose unpaid debts a.snrety promises .to,pay 
are the principal debtors, though they .are поб һе 
objects of his benevolent intention THIRUMALAL 
Savor Narccer v. Вотав, 13 L W 559; 40.M. L, J. 
623; (1921, М. W. №. 344 706 


S. 7 O— Tank, joint property of parties, filling 
up of-—Paymeni mide daily fur work ‘done— 
Contribution, suit for—Limitation —Limitation «Acc 
"(ІХ of 1908), Sch. I, Art. 120. 

"P. and D. were the joint owners of atank.-Owing 
to ‘its being in ап іавапібату state, they were re- 
quired by the “Municipal Authorisies to ‘fill it 
up. D. arranged ‘with P. to have the work done. 

P. had the tank filled up and made payments daily 

till the work was completed Within.six-years of-the 
completion of the-work he claimed contribution from 
Л) for his share of the coat, but D -objected that һе 
had incurred no liability and ‘that the claim -was 
barred ‘by «limitation, if not in its entirety, at 

‘any rate in respect of a considerable portion of:it : 

‘Held, i that*the case-fell within section 70 -of the 
Contract Act and that-D.-was liable ; 
11) that the suit уаз поб barred by linitation, inad. 
much ав it wag governed by Article .20-of-Schedule I 
“to the Limitation:Act, and’ ‘limitation commenced to 
run from the date on whith «the-work, of ‘Alling: up 
. 


— 




















. "var LXin 


Contract Асі оома. 


the tank was completed. С Оркмрвл КвівнхА MON- 
DAL v, Napa Keanna Monpat, 25 О. W, N. 813. 615. 
Si.72.—0ivil Procedure Code (Act V of 

1908), О. XXI, т. B89—Ewecution of decree—Sale 

seb aside ‘on  paymen&g—Amownt paid, whether 

tan be-recovered from decrge-holder. * 

A payment, made under rule S9 of Order XXI 
of the Civil Procedure Code, to set aside*an auction- 
sale by a person claiming tp be the owner of the 
property sold is a voluntary and unconditional pay- 
ment, and the amount. paid cannot be recovered 
from the decree-holder after the Sale is set. aside 
on the ground that the judgment-debtor had no 
interest. in the property sold NARAYAN VASUDE- 
YACHARYA V, AMGAUDA MAnAGAUDA, 28 Box. L. Е. 456; 
45 B..094 _ 04 
—— 5. 74, Exception, construction of— 

Bond executed in favour of Government, breach of com 

dition of—Penalty, amount оў, to be levied—Court, 

power of, to reduce amount, 

Although: the Exception to section 74 of the 
Contract Act says that the person entering into 
the bund shall be liable upon breach of the bond 
to pay the whole sum mentioned therein, that, in 
ordinary, legal language, does not mean that the 
Court is bound to exacs the whole of the liability to 
the extent of the amount mentioned inthe bond 
and to pass a decree for the-whole amount. General- 
ly, when it is said thate person: renders himself 
Hable toa particular penalty in: the case of his 
having, broken any condition or committed any 
breach of what he was obliged to do, then the 
meaning. is that the sum of the penalty is the 
total of the amount of his liability, beyond which 
his liability cannot be stretched. It does not mean, 
generally, that all discretion is taken out of the 
hands of the Court, so that it cannot reduce the 
amount of the penalty according to the circum- 
stances of the case. 

The defendants were anxious to export from 








Aden fifty bales of piece-goods to Djibouti on the. 


African Voast. The Government were anxions that 
goods exported from. Aden should-not be diverted 
from the port of destination and smuggled into 
enemies’ territory: Therefore, they- exacted'a bond 
from the defendants of- the amount of. üga45,600, 
the condition of the bond being that if the defend. 
ants should produce a certificate from a proper 
and responsible officer ‘at the port of destination as 
to the arrival at such port of the vessel and asto 
the due landing of the goods in question and as to 
such goods not’ having been there re-shipped or 
transhipped to somé бег port, or should give, in 
default of such certificate, good and sufficient reason 
to the satisfaction of the Port Trust, in whose name 
the bond was taken,’ for- the non-production of ‘such 


certificate, then tlie bond ‘should be void, otherwise- 


it should be enforóible, The defendanta produced 
a certificate: for forty cases only, and failed to give 
a gooland sufficient redson -fdr.the non-production 
of the certificate for the remaining, ter oases. Ina 
suit by the Seoretary>f State it was claimed that 
the defendants became liable for fhe whole amount 
«of the, bond, by reason of their failure to produce 
a certificate in respect of ten bales: 

Held, that. in the ciroumstances.of the case ib 
would be reasonable to exacbonly one-fifth of the 


42 
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ёвкЕйдЬ јон, 


Contract Act—sconeld. m 


penalty В .SzogETARY of ӨТАТЕ FOR INDIA v.’ 








DinsiziAN Febres, 48 Bom. L, Е. 4:6 * 675 v 
~ S. 74--Penalty. See їйї, 436 
S. 74— Penalty — Liquidaied damages — 


Reusonable-compensation. 

Where in a contract a certain sum is named’ 
as to be paid in case of a breach thereof, the 
plaintiff who complains of a breach is entitled, on 
proving the breach against the €éfendant, to rea: 
sonable ‘compensation to be assessed by фе Court: 

Settion 74 of the Contract Act,eas it stood before 
its amendment by Act VI of 1899, did away with" 
the distinction between liquidated damages and 
penalty, and the intention $f the Legislature was 
to provide that in all cases "where a contract 
has: been broken:and-in which a sum is named 
in the contract ав the amonnt to be paid in- case’ 
of breach, the party complaining of ‘the breach 
can recover nothing in respect of the breach except 
reasonable compensation, "which is to be'as&eased by 
the Oourt, By the Amending Aót of 1849 all that the 
Legislature intended was to extend that sectior 
to other stipulations by way of penalty: that is’ 
to say, that the Legislature recognised that it was 
already provided in the originál section that‘ if the 
contract contained’ a provision that a sum named 
in the contract should be paid in respect’ of a 
breach thereof, the sam was to be regarded as a 
penalty which could not be recovered, and that 
reasonable compensation, only could be recovered, 
By reason ofthe addition of the words, "or if the 
contract. contains any other stipulation by way of 
penalty,” to the section by: the Amending Act, it. 
has now become necessary for the Court to see 
whether a sum named in the contract as ‘thes 
amount to,be paid.in case of breach amounts to. a 
penalty. С DHARENDRA KRISHNA ркв- о, ALTAFUR 
RAHAMAN 





— S. 74—Stipulation to pay interest by way 
of penalty—Burdew of proof: 

The Privy Council decisions reported as Aziz 
Khan v. Duni Chand, 48 ind. Cas. 933; 23 C. 
W. №: 180; lui Р; В. 1918 165 P. W. B. 1918 
(P. C.) and Baila Mal v. Ahad ‘Shah, 48 Ind. Oas. 
l; 28 C. М. № 288/ 35 M. L. J. 614; 16 А. L. J. 905; 
124 Р.К. 1918 25-M. L. T. 55; 180 P. W. R.1918; 
240, L. J. 1653: 1 U. P. L, В. (Р C. 925; 21. Bom. Li; 
R. 668 «P. C.), according to which a creditor is, in 
the absence of undue influence, entitled to realise 
interest at the contract rate even where the 
same is hard-and unconstionable, do not deprive 
a debtor of his right to the benefit of section 74 
of the Contract’ Act, but the debtor ‘must show 
that’ there is aterm in thp contract which brings 
the case within the provisions of that section. То 
determine whether an afreement to pay compound 
interest falls within’ section 74, the real question 
is, whether the, agreement is in itself a stipulation 
by way of penalty independently of the results to 
which e¢ontinued default on the debtor's part: tg 
pay interest, as it fallsdue, will lead, „ SURENDRA 
NATH v, JoGENDRA: Nara 717 


Contribution--biability for contribution of 
daughters "succeeding io the estate of their father, 
` whether -joint and several-—Liability, df charge 


o® Е o 
| е 
102 
Contribution —conclá; > DIS Me à 
on  daughtev's: share- Interóst ~ of one, “daughter 


"e vesting by survivorship in: another, effect of. 

The defendant and'Her sister, as heirs of their 
father, inherited @ portion of & риљї, the re- 
mainder of which "belonged to the plaintiffs. Under 
the terms of the putni lease, certain sumg had fo 
be paid into the Collectorate ‚бу the putnidars. The 
Plaintiffs paid the - - whole of tha amount, so due, 
and after such payment one of, the eera gia 
and hér share vested in the defendant by survívor- 
ship. The pifintitis instituted the present suit fer 
contribution to recoyer the whole of the sum paid 
in excess of their own share from the defendant 
alone : 

Held, (1) that the" tisbility of the defendant | and 

* her sister was, not а joipt and" several liability, 
and, therefore, the whole of the. sum paid by the 
plaintiffs, іп excess of their own share саше not be 
recoyered, from the defendant alone; 

(2), that the amount whith was paid “by the 
plaintiffs did not become a cherge on the share 
held by the ‘defendant and her sister and was 
payable by them jointly,- and not bv each of them 
jointly. and severally ; D 

(8) that when the interest of her sister vested 
in the defendant by surviyorship, the latter did not 
take it subjeot to a charge in favour of the plaint- 


iita. c СовтА Винды PRAMANICK v. ATAR SUNDARI 

Dasi | ‚ 94 

Court-fee—Dispute as to Oourt. fee payable 
Procedure. 


Where"there.is a dispute as to the amount of 
Court-fee payable in a suit, the Court ought to frame 
an issue on the point and: decide it either in the 
beginning,'or proceed with the trial of the suit and 
decide it along with the other’ issues. 


Prasad v.-BHAWANI-BHtkE, 8 О. L. J: 274 853 





thereunder and for injunction—Valuation pit. on 

plaint, Court-fee payable от ~ Suit, when not main- 

tainable without prayer for recovery of possession 

In a suit for a'declaration that a decree and the 
sale of'immoveable' property held thereunder are 
fraudulent and for an injunction but without а 
prayer ‘for recovery of possession, the plaintiff can 

. pub his own value on the plaint and the Uourt-fee 
is payable on that value.. 

Where the plaintiff, claiming a declaration that a 
decree and the pale of immoveable property held 
thereunder’ are fraudulent, is notin possession of 
the‘ property sold, he cannot,proceed with the snit 
without a claim’ for recovery of possession. GG 
JOGENDRA Nata SEN о, TonraNTNESSA BIBI ' 


Court Fees Act (WI of 1870), s. 7 
(iV) (C) —Suit for declaration amd appointment 
of. Receiver —Consequentiul f - Court-tee payable 
— Appeal— Valuation, whether can be reduced. 

А. suit by.a Hinda reversioner for a, declaration 
that the widow is: wasting her husband's estato 
and, fors ‘appointment , of a Receiver, is а suit for a 

• declaration and consequential relief and falls under 

section 7 (iv) (c) of the Gourt Fees Асб, · 

A plaintiff has no right to reduce the value of 
the jit for the first time in appeal with a view 
to escape “the payment’ of ` Court. fees. Pat’ 
Harpans-Sanu v-LALMONI Корв ` " 36 





ікрїай ASis: 2 
-Court Fees Act—conold, 


^? qwecovery of - Procedure. 


О Ganaa- 
Suit to set aside fraudulent decree and sale: 





ss. 10, 12— Appeal — Deficit 

As а general rule, itis desirable that ` 
Appellate Court kas to deal with the q 
recovering a‘ deficit fae payable by the 
in the lower Ооо, ог Courts, the matt 
be dealt with at the earliest possible mor 
the ‘deficit is disqpvered, so that the pa 
not be kept in suspense upon the dhestio 

This rule is, however, subject to the 
of the Court to ‘postpone the determinat 
point in éxceptional cases, 


:, In all cases where the question of reco 


deficit in the lower Court arisès on appeal, t 
Shoufü first he admitted before the рой Б: 

po that no question may arise as to the 01 
diction. ‘In any case, whether the point 
mingd onmotion at an early stage orupon t! 
of the appeal, ib is desirable thatit should Е 
before the other issues in the case, во 

Court may, if it decides, against the app 
in a position to,stay the further hearing 


„appellant has complied with the Obligatio 


good the deficit 
Ib is .also desirable that the expense o 
the ‘paper-book should not be incurred 


.preliminary queation has been determin 


HITENDRA SINGH v. RAMESHWAR бткен, (i 
161; 6 P. L. J. 293 
^S. P E—Oivil Procedure Code t 
1908), О. XX, т. 12—Mesne profits, future- 
‚ whether ‘payable, ` 
Court-fees are payable on the difference 
the amount paid on the mesne profits c 
the plaint and the amount ascértained t 
subsequent to the filing of the suit Lol 
v, Rauwan, 101, B. R. 276; 18 Bun, І. T. Ii 


Sch. П, Art. 17 (6)—Parti 
Appeal challenging mode of partition- 
payable — Jurisdiction, value for purpbses о 
forum of—Claim . ‘for partition of share 
snarer— Decree: Jor ` partition of share 
sharers, . 
Where in an ` appeal arising oub of a 

suit, there is no dispute ав to the respecti 

of the parties and the appellant seeks 
impeach the mode of partition, the case fe 
the purview of Article 17 (6: of Sched: 
the ,.Vourt Fees Act and the memoras 
appeal requires only a Kg. 10 stamp. 
Where the plaintif in a partition suit 
separate only his own share of the joint 
the value of the suit. for purposes of jt 








. is the value of the plaintiff's share and 


valuo determines ће forum of appeal. 
fact. that the, decree passed in the suit 
partition inter. se among all the co-shar 
not affect the value of the auit or of the a 
HaRCHARAN Das v, SUKERAJ Das _ 


Court of Wards—Property of wagi 
tion+-Oommissioner, power of. ‘ 

- It ig not: within the competence of i 
missioner of а Division to make a voluntar 
tion in perpetuity of the immoveable :рго, 
person ‘who ‘is under the Court ‘ofg М 
навам Sinem v LokNATI-BiNGE Ces 


Vol: LX'I) 
9 


` Criminal case, stay of,” pending decision- оў 
same issue in-civil aust, desirability of. . 
Where the accused’ denied the execution of а 


able-deed ‘Before. a..Sub-Registraz, , wand on appeal . 


the | District, Registrar registered the deed and 
ordered proseontion of the exeoutant . under ‘section 
82 (5) of the Régigtration Aot, «whereupon. she 
* instituted a suit in the Civil Court fora declára- 
ti.on' that thé ‘saledead. wag’ a forged. one, and 
. moved -the, High: Oourb for stay- of the criminal 
proceedings: • 

"^ Held; |14; that.the issuo in the civil suit being sub- 
stantially.the: same -as in the: criminal case, and 
there. being. no chance thet the evidence might, by 
lapse. of .time, become stale or unobtainable, tbe 
criminal case ought to be: stayed pending. the 


decision of the civil siit, as otherwise there was а · 


danger of ^a. manifest and. irreparable injustice 
being. done to ihe acoused, in. the event. of her 
conviction by the Criminal: t'ourb, even though 
she- ultimately. succeeded in, the civil _ suit., 

12), that ia ‘sich а caseithe, hearing. of thd civil 
guit should be expedited. Pat PuunzeuaA Кова 
ш, ENPEROR, cP. L. T: 697922 Orel J, 489 1&5 
Criminal. Procedure: Code (Act V 

-Of. 1898), SS. 15, 350-~Bench of Magistrates, 
‘trial: by— Absence ofone member of. Bench during 
«trial, effect of G3, 35, apnea of, to trials by 

. Benches of Magistrates: ~ И 

The trial of anı aconsed person: by a Bench of 
Magistrates, one of whom did, not hear the entire 
evidence, is bad in law, anda conviction by such 
Bench cannot be gusthined.1. 

Sadtion .350 ofthe Criminal Procedure Code has 
mo application td cases tried by Benches of Magis 
trates. i ARDUL Guay v. EMPEROR, ¿2 CR. L. 
611 335 
› SS. 35, 3B97—Separate trials — Separate 

perc ra 0 whether cam be concurrent. 

Where saparate trials are held and separate sen- 
tonces passed: upon.the accused at: each trial, the 
sentences, under section 497 of the Criminal Proce- 
dare Code, must ‘be served consecutively. The Court 
has no power in such oase, to direct, under section 
85 ofthe, Code, thatthe sentences run concurrently, 
as that-seotionrelates to sentences in cases of con. 
viotiuns of several offencés at one trial А Harar 
NABAIN- V; Юмранов; 19 AL J. 310722 Ов. и. 5 0 

. 408 
S, 107 Security to keep peace, when- to-be 

demanded. + 

Before demanding security from: a person under 
section: 107 of the: Criminal Procedure Code, the 
Court ought to: be satisfied: that -there is- some 
apprehension ofA bredoh-of-the peace: on his part. 

The-fact that themembers-of-the Ahl-i- Hadis- seot 








worship. with other Mubammadans: їп:- ће - game · 


mosque and utter, the Amen aloud is not 
sufigient to justify their- being bound over. О 
Anur Banyan v: EX*xROR,8 О. L. 1,283; 22-Cr- Li. 
J. 690 830 
SS. 107, I45 —Dispute as to possession 
--Proceedings ander. зу 107, validity-of, 
'Proceedihgs: under: section 107 of-'the Oriminal 
Procedure. Code- are justified* only in a cage: of 
undisputed possession ; whete there-is a dispute about 
posseasion-over-land, - proceedings -under section. 145 
should be insbitated:- 
DzopHar; Gora, 22.081, Ј, 574 : 
e . 
е 
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GENERAL INDEX, 


Pat Kart Ривѕнар. Gonn, 
: 599: 
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Criminal Procedure Code-coxuü. С. 


ss. 110. 1 18—Thana Village Crime Not 

Book, e&tries à in, evidentiary value of —~Rbidence g 

approver— Cortoboration, . 

Entries in the Thana Village Crime Note Book 
are in themselves no evidence fo support an order 
under section 118 of the Code of Criminal Procedure. 

The relationship of a person with another hound 
down under section 118, Criminal Procedure: Code, 
is in itself’ no sufficient corroboration of an ap.. ' 
proter's evidence against the? former in d proceed. 
ipg under section 110 of the Oodg of Criminal 

ae: C Pocnat Rar v."Hstprror, 22 On. ies 


SS. IIO (f), l17-—2Desperate and 
dangerous character, proof gf—lvidence of general © 
repute, whetaer admissible. 

A provision of law ‘which is an exception to 
the general rules of evidence, must be applied only 
to the cases to which it is confined by the ,begis- 
lature 

Evidence of general repute is only admissible 
under section 117 of the Oriminal Procedure Code 
to prove that a person із а habitual offender under 
section 110 of the Code, but not to prove. a. 
charge under clause (f) of that section of' being 
a desperate and dangerdus character. L, В Eursnox 
v. Pro Zn, 18 Вов L. T. 157; 22 0R. L. ^88 
S. I IS8-—3ubstantial parson, whether unfit 

to stand as surety merely because he was once 

punished for a criminal offence. 

The fact that a proposed surety has on one 
occassion offended against the law and been pun- 
ished for an offence under the Indian Penal Code, 
doss not, of itself render such person. for ever 
afterwards unfit to be surety for a party whe is 
required to give security for good behaviour © 
Ворно Auta v EMPEROR, 25 e. W. М. 140; 22 Ce: L. 
J. 43% 179 
SS: 127, 128, 297— Jury ‘trial—— Mis. | 

direction —Summing wp—-Mode::of placing evidence 

before Jury—-Penal. Code (Act XLV of. 1860), 

as 149, 304, 328, prosecution of Police Officers undey 

—Omission of Judge to direct, attention of Jary.. 

to defence: 

Where in.a charge against. cortain сае: 
for ‘offences under seotions 49, 304 and 3 à of the 
Penal Code, for which no sangtion was necessary; 
the defence was that they, under the orders of an 
officer in charge of a Police Station, acted in pur- 
suance of the provisions of. sections 127 and: 128. 
of the Criminal Procedure Code, the Jury should ba 
told that if they could not accept the oase for the 
prosecution, they would have next to* consider the 
provisions of sections 127 and 123 of tha Code of 
Criminal Procedure :fnd determine whether ‘the 
officer in charge of gthe Police Station acted: or 
meant to act under these sections and whether the 
constables acted under his orders, and that ifthe Jary - 
were unablh to accept the. сане: Рог the proseque 
tion, and on the contrary accepted ' the defence, 
the prosecution could not in the absence of sanction „ 
of the Governor-General in Oounoil bé continueg * 
and the accuséd were entitled to an aoquikte, 
Only. if} the Jury fiegátived both the, case for the 
proseoution валі” the case for the defence, was іе 
necessary for them to consider the further questien 
































` ee . 
1034, - 1 INDIAN CASES. (1921 
» * ә . 
Criminal Procedure Code-conta. Criminal Procedure Code~contd, 

e ` $ E Ы . v% 
then, arising, namely, whether the accused acted in If the Magistrate holds that the objection: should 
the exercise of the right of private ‘defeyce and be overruled and a Jury shonld' be appointed, 
whether they’ had or liad not exceeded that right. ‘under section 148 of the Code, it is his duty as 

.Totake the witnesses one by one in the order much asthe duty of the party showing cause to 
of their examinatiqn and to place their discon- , nominate the Jury. © SUvpHANGSHUDHA&R Кох 4, 
nected Statements pes the Jury is ue in generi RAHIM PRAMANIK, 22 Ов.ай J. 617 817 
very helpful. More assistance will be derived by ' í : 
ie Jury how's careful collocation of the атоо, di s. 133 Сове тепе Oum soU 
as it bears on the sevéral allegations of the respeo- an cio mab Mdh. uman ife~ Order: . 
live partieg. *e ° ie P dee карытериш. tel for the sale of 

f othe Jury the exposition of ^ i JM em 
Жарап | E us dió Аз sree Ms ml e cattle, on the ground that the market is situated : 

А 7. in а congested part of the town, and that, owing 
serve. to confuse the Jury and to distract their to th ttle having to be dri th h 
' attention from the facts with which they have to is d OCB a lara Ө. 99 bal TOPEA: narrow 
deal. C Аврот Rany Mie v, Бурков, 58 C. L, J, 224 congested lanes, causes obstruction and in- 
340; 26 C. W. N. 623; 92n, L, J. 606 878 convenience to the public, and is a source of danger - 
- ss. 133, 137 (3)—CHapter X, object др 5o Вашаш life, із а valid order under seotion 143 

‘—Conditional order of 1916 made absolute im 1920, (1) of the Criminal Procedure Code. C Momswpsa 

legality of. ' ў Naraw Roy ? cable ee 22 Ов, L. J. 582 222 | 

"The whole object of the procedure enacted rn аа er or сево, of obstruction— 
under Chapter X of the Crimixfal Procedure Code is a и validity 4 TP, ев of clati dis um 
for the Magistrates to make speedy orde Ы К а 
deal el ik oases where a public pa Bese Before making an order®ander seotion 187 of the 
has been committed, and it is for this reason that Criminal Procedure Code for the removal of an 
the jurisdiction of the Civil Court is barred under  OP-íruction, the Magistrate should record a clear 
section 133, sub-seotjon 2). e finding as to the bona fides of the claim set up by 

“Where a conditional order passed under section. the party against whom the order is directed. In 
188 -1:, Criminal Procedure Code, on the 2th the absence of such a finding the order cannot be 
February 1916, was made absolute under section Susteined. .C EMPEROR v ASIRUDDIN BARKAR, 22 (в. 
187 3) on the 1)th September 19 0, the High L J. бав 320.1 5.172 -> ; 412 
Court refused to treat the latter order as resting —— BS. 144, 435 (3) -Nuisance—Tenipo. 
on the former order and consequently reversed if, ary order Nuisance, existence of, for length of time 
B Ranevear GofuRAO, In re, 23 Bom. L. Н. ^4: whether can be treated as urgent case—Temporary . 
22 Ов, 1, J. 605 $ 877 order, withholding of, when not justified —Revision— , 

SS. 133, 138—Oonditional order for Matters excluded —Duty of High Court, 

-тетотаї of obstruction—HMatter thereafter eee Beotion 144 of the Criminal Procedure Oode 
to Jury of three persons—Reference, validity of — merely provides for temporary orders in urgent , 
Arbitration, reference to, whether permissible, cages of nuisance or apprehended danger, and ought 
Where after a Magistrate makes a conditional t° Pe applied with due regard to its scheme ‘and 

order under section 138 of the Criminal Procedure  PUTPOSe. Where a nuisance complained of has existed 

Code for the: removal of an obstruction, he acts for a great length of time, practically without any 
improperly in referring the matter, on the applicar C°™P lainf, the case cannot be treated as an urgent 
tion of the parties, to a ‘Jury of three, instead 68% of nuisance or apprehended danger, and cannot 
of a Jury of five persons, and his order, based be treated fairly and properly as being within the 
upon the report submitted by a majority of those special purpose of the section, : 
three, cannot be regarded as a good order, . the fact that a dispute demands a. permanen 

‘Jt is nob permissible to refer to arbitration iJ2netioa for its final settlement, is по ground for 
the subject-matter o$ a proceeding under Chapter withholding а temporary order 
X of the Criminal Procedure Code in respect of fection 435 (8) of the Criminal Procedure Code 
a public nuisance in which publio interests are expressly excludes the exercise of revisional powers 
involved. C Алт SHAIEH v, JAMATULLA Tararpar, 12. ‘matters referred to in seotion 144 thereof; the.. 
92 Oz. L. J, 511 . x S4: High Court has merely to satisfy itself that the facts 

aes . found fall within that section so ss to give juris- 
— SS, 133, 138, proceedings under—Claim diction to the Magistrate. В QAWASJER JEHANGIR 

of right—Magistrate, duty of—4ppointment of Jury Вллрүмомиү, In re, 22 Bow. L, В. 167; 22 Ox. L. J. 

oJurisdiction—Jury, nomingtion of. | 821 409 

Where in a proceeding under section 138 of the S. 145—Breach of the peace, absencesf. , 
Code of Criminal Procedure йе opposite party in evidence of likelihoud of—Magistrate, whather has 
showing cause alleges, amongst other things, that jurisdiction ® . . 
the. piece шен py d Sue hoped pe a publig ‘Where ina proceeding under section L45 of the 

á in. Hip ; : ^ 
trate before appointing a Jury, іа bound to decide and nothing in the proceedings to how, the 
“һе ак the olaim of right із made in good faith  likelihaod of a breach of the peace between the 
or ів simply put forward in the attempt to oust the расіізз or either of them, a Magistrate has no 

Magistrate’s jurisdiction. If it is made in good jurisdiction to.make an order in favour. of ‘one ot, 
faith, the Magistrate has no jürisdiotion. lf he the parties. w HAsIK ONANDXA Нови v. JAGABANDHU: | 
holds otherwise, he must ргосбей aocording.to lew, R 250. W. N. 214; 22 08. L, J, 602 „'. 826 1 
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. S, 145—Possession—Mortgagee in possess 
sion — Déposit of mortgage-money, effect of. 

Ina proceeding under section 14^ of the Orimi- 
nal Procedure Code, a Magistrate has no power to 
disturb ‘the possessign of gn usufructuary mort- 

- gageo at the instance pf a depositor of the mort. 
'gage-ntoney under section 88 of the Transfer of 

- Property Act, inasmuch as the mere deposit does 
not ipso facto transfer the possession of the property, 

nor causes ceasation of that possession, and as that 

Beno can only be disturbed by a Civil Court. 

at Suan Новліх Kan v. MOHAMMAD ZAHURUL 

Ноо, 22 Ов. L. J 561 5/7 
: "S. 145, proceeding wnder —Preliminary 

order, contents  of— Order, cancelled —Proceeding, 

whether can be revived -Procedure — Enquiry as to 
possession, nature of-—Huvidence, right to adduce— 

Final order, form of. Ы 
. A proceeding under section 145 of the Criminal 
Procedure Code can only be drawn up when the 
Magistrate is satisfied from a Police report or 
other information that if dispute likely to cause 
а breach of the peace exists. The Magistrate is 
bound to set forth the grounds on which he is satisfi- 
ed as to the existence of thedanger of a breach of the 
peace. 

When an order passed by a Magistrate under 
clause 1 of section · +6 of the Criminal Procedure 
Oode is cancelled by him оп the ground that he is 
satisfied that no dispute likely to cause a breach 
of the peace exists, the Magistrate is not com- 
potent subsequently to revive the proceeding Не 
can only take action to start a fresh proceeding 
upon fresh materials under clause 11 of the section, 

So far as the question of possession is con- 
сегпей,. an enquiry under section 145 of the 
Oriminal Procedure Code should be as full as that 
ina summons case, entitling each party to adduce 
evidence. 

The final order in a proceeding under section 
145 ought to declare the party in whose favour 
the Magistrate finds possession to ba 
and to direct that tnat party shall coatiaue 
in possession of the property until evicted there- 
from in due course of law, forbiiding all dis- 
turbance of such possession until such*eviotion A 
mere warning to the opposite party not to interfere 
with the possession of the party in whose favour 
the order is rade is not sufficient. Pac Kausi 
Sines v DAgBARI Manton, 2 P, L. T. 20/5 41 7.) 
"Par. 167; 22 Ов L J. ач 177 
SS. 145, 366, 367—Proceeding under 

s, l45—Final order—Reasons for deciston not set 

out, effect of —Object of stating reasons 

The final order of a Magistrate,in a proceeding 
under section 14> of the riminal Procedure ‘ode, 
sÉould contain a statement of the reasons which 
have led him to his decision, andethia irrespective 
of whether sections 466 and 307 of the Jode apply 
to such proceeding, in order to enable a superior 
Court to determine whether he lias or has not com. 
plied with the provisions of,sub-section 4: of that 
section, and whether he directed his mind to the 
eonsideration of the effect of the evidence adduced 
before him, and thus to determine whether in 
making his final order hé has acted with or without 
jurisdigtion, С BHUBAN UHANDRA HAZBA v, NIBABAN 
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: S. 145, suD-ss. (1), (59-02 
under sub s. i}, when liable to be cancelled — 
Absence of finding of Magisttate that there і 
likelihood of breach of peace, whether goes to тоді of 
his jurisdiction —High Court's non-interference. 
Unless a party to a proceeding under seotion 

145 of the Code of Oriminal Procedure .is in a 

postion to show to the Mafistrate that” there is 

go likelihood of a breach of the pagce, an order 
made under sub-seotion (1):9f that section cannot 
be set aside 

The mere absence of g finding by the Magistrate 
that there is likelihood of g*breach of the peace 
does not go tothe root of his jurisdiction and is 
not in itself sutüoiont' toinvoke interference by 
the High court, G Banada RANJAN v. BHARAT 

CHANDRA, 88 C. L. J. 69; 25 О. W. N. 415; 22 Ов lae J. 

484 120 








е 
S. 147—Order directing parties to appear 

before another Magistrate, legality of * Ў 

Section 147 of the Criminal Procedure Oode 
requires thata Magistrate drawing up a proceed. 
ing under the section shall direct the parties to 
appear before himself. An order directing the 
parties to appear before another Magistrate is 
ilegal and vitiates the proceedings. Pat Мїзвї 
OnmarpRURY v. NansINGH Prasan, 2 P. L. T. 186; 
22 Ов L J. 483 179 
S. 162(1) proviso, scope of —Statement 

before Police, reference to—Procedure—~Duty of 

Oourt. 

The proviso to section 162 (1) of the Criminal 
Procedure Code makes it obligatory on the Vourt 
to refer to the statement made to the Police by the 
witness who is being examined, when requested to 
do so by the acoused, and it is only after such 
statement has been referred fo, that the Court may 
exercise its discretion in the matter of giving a 
сору tothe aconsed itis while the evidence of а 
witness ів in progress, that a copy of his statement 
to tas Police ia likely to be of use to the accused in 
indicating points on which the witness should be 
questioned, and the whole object of the proviso to 
section ‘s2 (1. would be defeated, if the Vourt 
were at liberty to postpone referring to the state. 
ment made by the witness before the Police till 
after the witness’ evidence had been concluded. “Le 
SULTAN v EMPEROR 8i 


S. 16 k—Confession, recording of, by 
"Magistrute — Power, whether limited to District in 

which Magistrate appointed. * 

In recording а eonfession under section 164 of 
the Urimiaal Proceduge Jode, a Magistrate does not 
perform ао act bat exercises а power with which 
hə із invested, and"4s the juciadiction and powers 
of a Magistrate are limited tothe district in which 
he is appointed, this power can be exercised in such 
digtrict only. 

Duze —Whether в Magistrate can exercise auch 
power outside British India А Naman Suam w 
„Шмревов, 19 f 1. J, 855 3 U. P. р. В. (А. 66; 
24 Ов. р. J, 607 * 583 


S. 164-—-Stutement by accused, if to be 
recorded—Oral evidence of statement, tf admissible, 
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Under section 164 of the Criminal Prooodufe Code, 
' 1898, ^ no distinction can be drawn Betwegn' a: state- 


went made by.an accused person gnd а confession - 


made by-him, ‹ and ‘any *statement made by him 
‘shouldbe’ recorded: Бу the, Magistrate as provided 
‘by the section, ‘and ifit is not recorded, the Magis- 
‘trate’s ‘evidence’ Tégütding that: ‘statement i is inad- 
missile. “ C- SUPEŘÍNTENDENT AND REMEMBRANCER OF 
САТ, AFFAIRS, "BENGAL 1 w. LAn1? MOHAN Вана Вот, 
250.9 N77 788; 22 Gg’ L. J. 562 MS 
"SS, 190 ( ), (c 191, 351, 6 

(apn. сам iy ——Prosecution directed by 

-Mayistrate-—Cognizatce on Poliée-repori— Magistrate 

both prosecutor and a ia a a -to 8. 556-—- 
„Г Plustration: o 

"Where “after: ‘the : безе rary ‘trial, the "Trying 
Magistrato. “directs the Police totinstitute criminal 
‘procédidirige'againat’a ‘witness-arid upon: receipt ef 
‘the’ -Polico report hintself tries the-case,-he takes 
cognigance under- section 190 (b), and not‘under 
‘section 190 ( с) or section Я51• of the Criminal Pro- 
'C8dufe Code. ‘But the trial isillegal, fora Magis- 
trate cannot bb both: a ‘prosecutor and a Judge. 
‘The ‘Explanation to section 556, Criminal Pro- 
'cedure'Code, has no-application where 8 Magistrate 
himself directs a -prosecution, For a Magistrate, as 
the principle. eníbódied in the ‘Illustration to the 
nection - shows, ‘cannot be both a' prosecutor and а 
Judge. B Gunno Cuixxo KULKARNI v. EMPEROR, 
28.Bom. L. В, мазгу? OR.-La J 608 ^^ 818 
| S. 197- Complaint against Magistrate— 

‚ "Banetion, ' ‘necessity -of— Acts ‘done. in exercise of 
© powers” vested by law. É 
. A Üourt is not competent to take cognizance of 

a-OUmiplaiht' against в Magistrate under seobion 
zw or section’ S420f the "enal Code, without the sanc: 
tion* required ‘by section. 127'0f the Criminal Pro- 
cedure Güde, ‘if-all the acts ‘that the accused is 
ülleged to have done, were done in the execcise of 
thé’ powera- vested in him by -law, though susah 
powers -might have beeu abused. 45 BAISNAR 
CuARAN:.TARAN V ВокнАМОУ ÜÓHAaUDHURI, 25 О. W N. 
‘96622 Ов L:J 685 825 
354-203 Complaint, . dismissal -of—Order 

tor. Jutther - inquiry Magistrate, power of, to again 

- dismiss. complaint. 

A hen the: Sessions Judge orders. a further enquiry 
into a‘complaint dismissed by.a Magistrate under 
section 208 of the Jede of ‘riminal Procedure, the 
Magistrate: ‘has ‘power to. again dismiss it ander 
that-seoction. ~ NIBARAN OHANDRaA MUEKGSERZEE V. 
SITAL OBANDBA Bas, 250, W. P 312; 22 ud J 
528 4+6 

— Chs. XVIII,. XXI —Worrast case, cons 

"version of, into case triable by „Court of Session— 

SO edema right of —Procedure. . 

.. Where, after- hearing the evidence ina warrant- 
case in accordance with the firocedure prescribed 
by the. Criminal Procedure Odde for the trial of 
auch oases, the Magistrate, is of opinion ‘that a 
prima facie case is made out of an offence triable 
by-a .Court of Session, and the proceedings Аге 
sonvetied „accordingly, the accnged has а. right 
to have the "witnesses recalled for .cross-examina- 
ition,’ more especially where the yocused reserved 
his right .of oross.examination till after the framin, 
ч. „the“ charge in ‘the trisl -as a Warrant-cage, A 
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DAMAROHA v. EMPEROR, 19 А. L, J. 463; 22 Cr. A J. 
"496 p 192 


"S, 209 Discharge . of accused—Court, 
discretion of —Magistrate, when to discharge. 

A Magistrate: has a discretion, under. вес: 209 
of the, Criminal Procgtiure , 
‘accused -person if there .id.no.evidence whatever 
against him, or if the .evidence -tendered, for the. 
prosecution appears to-be. totelly-unworthy" of огей, 
but if.he entertains any real doubt as to the weight 
or quality of the evidence, the task of resolving. that 
doubt . ang. assessings the evidence. should Бе, lefb:to 
‘the Court of Session. © АтрАв TEKCHAND v. "SABAN, 
115 S. L. В. 1522 On. L. J..570 ` 


eee S. 235 ( 1) —Misjoirider - of bharges-—Theft 

* and.assault commited on different occasions, whether 

* can be ‘tried’ togethor— Irreyulority —Triál, whether 
vifiated, 

The. accused: carried by: Ру ‘on 18th СРИ 
1920 two' buffaloes grazing’ іп ~a :feld.: On .15%Ь 
‘September he assaulted the:owner, while the ‘letter 
was returning to-his villdge- after having xecovered 
one of the buffaloes" from the- 'possession of thé 
accused. The-accused was charged in-one trial-with 
offences under sections 392: and .328: of-the/ Penal 
Code: 

' Held; that this was a misjoinder of. charges: ‘which 
vitiated the trial 

The'real ‘and substantial test for determining: whe- 
ther several offences'are connected ' together so-as 
to come under section 235, Uriminal“Procedurd Code; 
depends "upon whether: they are -so related to--one 
another in point of purpose, or'-as cause’ arid-effect 
or as principal and subsidiary acts -as to: constitate 
one continuous action . 

Where there is a misjoinder it has the effect of 
vitiating the «whole trial, ‘and the defect will: not 
be:cured by the application. "of ^section. 532, Criminal 
Procedure Code. L Ganpa SINGH v, EMPEROR, (22 
Oz. LJ. 505 329 
: S. 250 —Oompensation, order for, wot ine 

tegral part of: order of acquittal, ‘effect of v 

An order under`section 250 of the Criminal Pro- 
cedure Code awarding compensation to an’ accused 
person, to be a valid order, must be an -integral 
part of the* order. of acquittal Where, ‘after ie 
Magistrate had signed: an order acquitting the 
accused, · he by ‘a subsequent order directed the 
complainant to pay compensation to the accused: 

Held, that, as after signing the. order of acquittal 
the Magistrate had become functus officio, "һе" 
subsequenb order was without jurisdiction Le KARAM 
BakusH v. MUHAMMAD Sarin; 24 Ов L. 7.527 BIS 
$3. 250, 422 —Compensation, award of 

—Appeal.— Notice 

Та an appeal against an orler-under'seotion 250.0f 
the Uriminal Procedure - Code, awarding compensi- 
tion to an acoused person, it'is not necessary ‘that 
the notice of the hearing of the appeal should be 
given to the accused: but ‘notice of such..appeal 
should ba given:to the Magistrate of the, District, 
except ia those casey where the hearing .of the 
appeal comes before that officer himself, when.no 
notice is necessary. М Казика Kove-v, NARAYANA 
Dass, 13 L. W.:639; (1921) M. "У: N. 887; epu. РСА 
172; 22 Ов. L. J. 583 : 3 “823 
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„ SS. 255, 256 — Further evidence, whether 
' cam be taken after accused, pleads guilty—Discretion 
of Magistrate, ° ! 
. "Where, after the framing 
acoysed pleads guilty; it is open to the. Magistrate in 
"Mis discretion to take further evidence, and it із also 
* open-to the Crown ‘to suggest that this be done, iC 
,Expzror v, ВАЗН BEHARI GHOsE, 2b О. W. N. 212; 
22 Un: L. J 574 . 59 
Si 257-—.Accused, right . of, to :cross- 
enamine prosecution rwitnesses, ufter charge—Refusal 
to summon -witness—Discretion; proper exercise of. 
Under Séction 257 of. the Oriminal Proceglure Code a 
: Magistrate has discretion torefuse, on the grounds re- 
‘corded in writing, an application to summon the prose- 
.cution witnesses for cross-examination and if Фе ap- 
‘plication is refused: without the :requirements:of. the 
-seotion. having been sufficiently complied with, the 
‘acoused is prejudiced ‘by no opportunity ofscross- 
examining the witnesses. being given to him. Pat 
-BirsmeswAR БВїмєн v. ExPEROR, Z2 :Св. L J. 572 


. 588 

. — Se. 257—Witrtss for .'defence—Summons, 

issue of— Witness, absence: of—OCourt, whether 
justified in dispensing.with witness. 

When .once.a Court has issued a summons to'a 
‘witness under :section 257 of the Criminal Pro. 
cedure: Code, and the witness fails to. appear, itis 
поб. justified in dispensing with the evidence of the 
witness,;on the ground that, at the most, he would 
support accused in. his. statement. L, Sonara v. 
ÆMPEROR, 22 CR. L. 1.1501 .325 
——— SS. 257, 537—Defence - witnesses, 

-Magistrate, whether can refuse to summon —Refusal, 

grounds of — Witnesses not senved. or not in attendance 

—Magistrate, whether can refuse to: re-summon— 

Illegality. 

"MWhen:an-accused person has entered: upon his 
defence and.has asked for any witnesses to be 
summoned .on -his behalf, the Magistrate cannot 
refuse to summon them, except where the . applica- 
tion is made for the purpose of vexation. and 
delay .in which case, he must. record a ‘finding: to 
that effect when refusing to "summon the ‘witnesses, 

Олов a Magistrate has. summoned the witnesses, 
and they:are either notin attendance or have not 
been served, he has no right to nefuse iore. 
summon them on the ground that their evidence 
would ‘be superfluous or unnecessary ' 

A refusal by a Magistrate to summon witnesses 
for the accused in the foregoing circumstances 
amounts ‘to an ‘illegality not curable by section 587 
of the Criminal Procedure Code, . і. Musammap 
Din-v. EuPEROR, 27 Oz. L. J; 497 321 
: SS. 342, 537 — Accused, examination of, 

before evidence for prosecution completed, effect 

of—Illegality ` 
* The examination of an accused person before all 
the witnesses for the prosecutiog have been‘ex- 
amined ie a fatal defect, and cannot be: cured by 
the operation ‘of section 587- of: the Criminal Pro- 
cedure Code. ' Pat Tinax Gore v. Bnava -Bau, 
22 Св. L. J. 598 : 870 
ў S, 345—Penul Gode (Act XLV: of 18% ), 

вв. «849, 343—Complaint under в. *41—Accused by 
. mistake summonéd under s. 841— Withdrawal: from 
_ prosecution, application for, validity of. 
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A complaint as well as the statement bn oath 
of. the complainant disclosed the commission of, an 


“offence epunishable under, section 842 of the 


Penal Code, but by mistake the acoused wis 
summoned under section 348 of that Code. The 
complainant subsequently filed an application withe 
drawing from the prosecution, but the application was 
refused on the ground that as the :acoused had 


O beon summoned under section 843° of the Penal 


Code, the complainant had по right to with. 
Б Ф 4 


draw : И 
Held, that the ѓасб that the врше had. by 
on 343 of the 
Penal Code did not deprive the complainant ‘of his 
right to withdraw from the prosecution, and that all 
proceedings had subsequent, to the filing ‘of the 
application of ,withdrawal.were illegal, Pat Kane 
NON (1921) PAT416; 22 Ов, L. J, 498; 2 P. L 


189 
SS. 360, 476—Penal Code (Act XLV of 

1860), s. 198—Perjury— Statement, irrelevant and 

immaterial - Deposition not read over to witness, 

effect of, . 

А: question pub to а witness in a trial for offences 
under sections 379 and 147 of the Penal Code, 
"whether, or. not ‘his father had been bound down 
under seotion 107 of the Oriminal Procedure Code, 
is neither: relevant nor material, and‘a false answer 
‘given by the witness to such & question would not 
render him liable to be prosecuted for perjury. 

The provision contained in section +60 ofthe 
,Oriminal Procedure Code is mandatory, so thatthe 
evidence given by a witness must be read over to 
him in the presence of the accused or his Pleader. 
Where this is not done, the witness cannot be pro- 
secuted fór perjury in- respeob of-auy false statement 
made by him. Pat Branupse Sineu v, EHREROR, 
(1921) Par. 139; 2 P. І, T,-380; 22 Ов, L. 4.568 

| 584 


S. 369—Court other than High „Пош 
Alteration of judgmeni— Review Enhancement 
qpunishment— Revision. 

Where in passing a sentence of fine a Sessions 
Judge omits to pass .a sentence in default of pay- 
ment of fine, he has no power to correot this overs 
sight by a: subsequent order. The proper course in 
such а case is to submit the proceeding to the 
High Court:and ask the High Gourt in its revi. 
sional jurisdiction to enhance the punishment by 
inflicting imprisonment in default of payment of fine. 
B In те Ономр Narsasi’ Baur, 23 Bom, І.В; 846; 
22 Cx, L. J. 608 880 


S. 439—Acquittal—Revision—Practice, 

A High Court has power under:section 439, 
Criminal Procedufe Code, to revise an order of 
acquittal, though noteto convert a finding of acquittal 
into one of conviqjion: but as а general rule. the 
power is to be exercised sparingly and only in most 
serious oases and in the event. of a grave mise 
carriage of justice. А Pauxiwan Sineu о, Banm 
SINGH, 19 A. L. J. 882; 22 Ок. L. J. 597 ‘869 


" S. 522, order under, nature of. , oe 
An order under seotion 522 of the "Criminal Pro. 
tedure Code is passed. not against.any person, but 


in. favour of the party ES eit, dde the 


cad 


i 
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''conditións necessary to give the Court juridiction 
: to -make that order are present. Pat Nye Monax- 


due Kuan v, MUHAMMAD ALI MIAN, 22 Ов. L. үз 91 s 


Criminal trial—Procedure—Counsel for 
^s aeoused cited as prosecution witness, whether debarred 
-from conducting case for accused. 
! The mere fact that Counsel for an accused person 
-has been cited asa witness for the. prosecution in 
the case; would not'debar him from appearing «And 
` conducting the defence of the accused, and would, 
: therefore, nir rendere the rule авто the exclusion 
-of Witnesses from the Oourt-room until they have 
been examined, applicable to him. М: Ұкмовиррі 
: BABUREDDI, In те, 18 in W. 704 (021). М W, N. a40: 
AIM, L, J. 168; 22 On. 1,1. 588 44,M. 906 823 


/Custom—Allenatign—Antecdait ` ‘debt— 
` Necessity, proof of, 

A just debt need not be.one incurred for & 
“necessary purpose, and an alighee from a mala pro- 
prietor has only to prove the existence of the debt 
„and not the necessity forit. L Монаммар ВАЕН8Н 
.'*. BALANDA .811 


Gift. of ancestral land by sonless 
. proprietor to daughters, v&lidity of—Kahuts of 
Adharwal, Tahsil Chakwal, District Jhelum. 
:( A'Kahut sonless proprietor of Tahsil Chakwal 
in the Jhelum District bas by custom the power to 
make a free: disposition of his ancestral land in 
favour of -a daughter in the presence of brothers 
or other collaterals, KL. Mcsawkap Kean v. KEBBAN 
2110 841 











i gift from collateral, whether remains ancestral, 

. Property which is ancestral does, nob cease to be 
‚во merely because the present owner acquired it not 
by descent but by gift гош a collateral, where the 
reason of the gift was the donee’s connection with 
the common ancestor of himself and the donor: L 
Тим Dm 9. Вам HATTAN 855 


Proof — Village founded ‘by common 








` ancestor. 

Where, in 1865, the proprietora of à village stated 
that the village had been founded by their com. 
mon ancestor several generations .ago and that it 
had never been abandened or deserted: 

. Held, that this. statement gave rise toan infer- 
ence, that land which had been acquired by a 
proprietor by descent was ancestral in his hands. М 
Омва v, Кнотс е ва 


Succession. among Salar Sayads of 
» Rohtak District— Bights of sons and daughters-—Right 
of representation Daughter, * y eacludes ‘father’s 
‘brother or sister, 

In matters of inheritance the Sayads of Khar- 
‘-khanda-in the Rohtak District do not follow-strict 
Muhammadan Law but are governed by custom 
prevailing i in the family, under which when thereeis 
по воа the daughter succeeds by the right of repre- 
sentation just es if she were a son, and takes the 
share which her father ‘could have taken 
"AHMADI-UL-NI484: ‘Us Nasis- "UL-NISBÀ, 62 P, W. R. 
1920 ч 740 
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. Ancestral property. acquired by- 


L- 
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Damages, quantum of — Appeal High Court, 
interference by 
On the question of quantum of damages it is not 
the practice of the High Court to interfere with 
the decision of thé lower Court, except ona ques- 
tion of principle. Pat. 


Kisnoar, 2 P. L. Т. 256 | 72 


Deed, construction of— * Compromise deed, apparent: 


inconsistency between’ two clauses of —Interpretatión, 
+ mode  of—General principle 

Conduct of partied, when admissible*for ascertaining 

meaning of document Бев judicata. 

If there are two clauses or parts of a deed 
Tepuguant, to each other, the first will be received 
and the latter rejected, unless there is some special 
reason to the contrary ; but this isan expedient to 
-whiche tha Court very reluctantly has recourse, 
and never until it has exhausted every other 
means in its: power to reconcile apparent incon- 
sistensies, and the rule is subordinate, to the general 
principle that the intention must be ascertained 
from the entire contents of the deed; for effect 
ought to be given to that part which is calculated 
to carry- into effect the® real intention and- that 
part which would defeat it should be rejected. 

While the trae construction of an obsourely- framed 
document. may be determined by reference to the 
conduct of parties, по sush procedure is admissible 
when the terms of the instrument are unambiguous, 
for no amount of acting by the parties oan alter or 
qualify-words which are plain and unambiguous. 

If ina suit a questionis raised by the pleadings 
and argued, and if both pirties to the suit invoke 
the opinion of the Court thereupon, the. judgment 
of the Oourt upon it is not ultra vires, merely 
because an issue was not framed which, strictly 
construed, embraces the whole of it; regard must be 
had rather to the substance than to the form of 
action, which would by no means prevent the opera- 
tion: of the: general law relating to res judicata. 
C МірхАРСВ ZEMINDAR! Co, LD, v JoauspDBAKUMAR 
Вноомік, 440, L. J, 186 e 431 


Definitions :— ` | 
“A decision settling rent. See BENGAL 
TENANCY Act, 8. 20 2) , 677 
Alt2nation,, See Hinno. оду 933 
Amended. See Bompay Distarce MUNIOIPAL 
Аст, в -Ê 913 
Any person in possession,  8ee 
. PENAL JODRE,S8. 441 190 
Atte npt tə enforce a forged in% 
struments See LIMITATION ACT, ae 1. 


‘Bona "Fide transaction: See Provin- 
CIAL INSOLYENCY AoT, в 54 . 732 
Borokta. See LANDLORD AND Tenant. 49 
Bound by law to pay. See Contract 
Act, в, 49 881 


Compromise. See Нури Law ` 933 
Constructive dispossession.. Se 
. _ Buy@an. Tenancy Act, Scu. ПІ, Arr 8 690 
Court, see. PUNJAB. MUNICIPAL Aor, gr 
Deemed. See. IMITATION -Act, в. 2^ (0.) 
536. 
Defaulter,.. See МАрвав, EsrATES , LAND do 
s 'l2 „ А Р : 
Discovery. Se EvipgNCE Act, 5, 25 578 
.? 
Se 


$ 


Bisseswak Lan v. Вор ° 


of interpretation— - 


є 


Vol, LXIL] 


Definitlons—ceacid. — .* 


Fallure of justice, See Оту, Рвоскрови 
борк, s, 2U i 9 


3. 
In accordance with law. see Limita- . 
' 507 


TION ÁCT, &. 14 


' Income. See Ixcoxx Tax Аст, s. 3 (6) 394 


Interested in the payment of 
money. See Поштвлот Аст, 8 Gu 881 


Intikkal. See LixrrATION. Act, Son. I, Авт. 10. 
_ Е 884 


Matter Connected ' therewith.. 
See Отут, Runas or Praczicn, MADRAS, p rie 


Mortgage money, “See 
Propurty Act, 8 б^ (a) 
Or forany other sufficient cause. 
See CIVIL PROCEDURE Cops, 1882, s. 623 253 
,Overvaiuation. 
Аст, 8. 11 
Passed on appeal. See Оту PRocefuns 
'' бори, s. 109 (a) 216 
Person Hable to pay. See Lunration 
Аст, s 20 . 393 
Place of public Pesort. see Catcurra 
SUBARBAN PoLICE Act, S, 18 577 


TRANSFER . OF 
505 


Bee Nurs 


‘Place set apart for use of par-. 


ticular section of community. 
See CIVIL PRoOEDURR Горе, О. I, в. 8. вв 
Property held in trust. Зее Рвоватв 
AND ADMINISTRATION ACT, 8. 5 513 
.Public thoroughfare. See Отут. Pro. 


.CEDURE Cop, О. 1, & 5 888 
‘Rent. See BxNeíL Tenancy Act, 5.20 619 
Reversitonary Interest. See H1.pu 
Law ^ 933 
Santhathi. See Trust ; 745 


‘Substantial question cf law. . Se 


Privy Cocncm APPEAL 203 
Sulit. See Отуп. Рвосвровк Oops, в. 47 .608 
Swamibhogam. Se  LANDLORD AND 

TENANT | 
Traffic. See RAILWAYS Аст, а, 41 . 1004. 
Undervaluation. See Burrs VALUATION 

Act,s 11 715 


. Value. See Вккал, М. W.P. AND Аввам Огу 
Counts Аст, в. 21 . 35 


Dekkhan  Agriculturists", 

Act(XVil of 1872), 8,71 
Divorce Act (IV of [86 3), s. 

Divorce —Adultery, ‘proof of—Letters 

parties, value of. 

In а suit for divorce the correspondence between 
the respondent and ё co-respondent is always а 
very important pfece of evidence, 

16 is са fundamental rule that in a suit 
for dissolution of marriage it is not necessary to 
prove the direct fact of adultery. The Oourt may 
presume adultery when it is satisfed that a guilty 
attachment subsisted between the parties, and that 
opportunities occurred when & guilty intercourse 
might with ordinary facilities have taken place 
DAVIDSON v, DAVIDS N, 8 О. Р. L. А (Lu 66 782 


Easement—lnmemorial user, proof of —Presump- 
tion, when arises. 
‘No minimum limit of time can be laid down 
which would justify the infereuoe as to immemorial 


Rellef 
219 
10— 
written by 


user ofa right of easement, The question whether: 


° 
«92 


GENERAL INDRÉ, ° 


- circumatañicog of that саве. 


VALUATION 
715. 


е о o 
зә 
Easement*—cexcld. P . 


© 
immenforia] user ог ancient right is‘ established іа 
any case must depend проп the evidence and he 
Lj е ' . 

Tn this case,& user extending over.a period of! 
thirty-five years was considered sufficient to give 
rise to an inference of immemorfal user and ancient 
right. В BAwaBHAI DABHAI V. VALLABHAL J HAVER. 
BHAI, 28 Bom, L R, 422: 46 B. 1127 >e 
Previous suit for ownership, failure of-— 
Subsequent suit ` for easement, if maintaimable— 

Right of easement by immemorial user, if extinguished 

eby non-user or "interruption--Relief w be awarded 
to plaintif, if barred by Wis previous unfounded. 
assertion. 

The mere claim of the higher right of ownership 
does not prevent a person froaf acquiring the lesser 
right of easement, provided he can show that he 
asserta лаш. rights of ónjoyment over the land in 

uestion for the benefit of another i 
g ostio land belonging 

Where a right of easement has been established 
by immemorial user, it is not extinguished by hon. 
user or interruption of user for more tan two years 

The relief to be awarded to the plaintiff depends 
upon the facts established by him, and not upon an 
unfounded assertion об a claim by him which ia 
negatived by the Court. С SURENDRA .NATH SINGH 
v. GIRDEARI SINGH 633 
Ejectment from house—Decree, form 

of-—Hombay Rent (War Restrictions) Act (II of 

19 8), s. 9 Landlord, limitations on rights of, 

removal of, effect of. d 

In a suit for ejectment from, and po: i 
p. a m decree in favour of "e Pob 
Should he for possession of the i ‘ 
Iu р whole of it, and not 

Where the limitations upon the rights (% 
landlord created “by section р of the ве ы 
War Restrictions: Act are removed, the landlord'a: 
previous rights again come into full operation. 
S Hussan La MUHAMMAD v, BACHAL Hast Narav. 
15 5 1, В. 79 860 
Estoppel by judgment, operation of. | 


A judgment operates by estoppel d 
the findings which are Bie ee 


t essential to sustai : 
judgment. С Мірмаров ZAMINDARI Co, io te 
JoszNpRA Kumar Внормік, 88 О, L, J. 186. — 49 t 
Ev.dence; suspicious—Decision, basis of, 

Where in the evidence іп a oas 
cumstances which create suspicion, 
take care that the decision of the 





е there are cir. 
ib is essential to. 
Court rests not 


upon suspicion, but upon legal grounds, establi 

by” legal testimony. MANIKLAL Mine 

v. Bioy бімен, (1921) M. W, N; 860; 26 .. W. N. 409 
i 356 





Unproved focument admitted "out : 
objection in first Caurt—Objection whether bee 
entertained in Appellate Court—Finding of fact b 

first Appellate Court based on erroneous idea of law ё 

ү fact, eed conclusive in second appeal — Ros 

‘judicata, plea of, whether can be urged 7 

on remand of case, = aibi ig 

Where documents were admitted in ovi 
withont objection in the Court of first natu. ео 
objection can be taken іп ће Appellate Qourt that 
they were not properly proved, . : 


Е" 


e 
1040 $ 
‚9% 
Evidence—concld. Were ue. c 
И е à 
. The. finding'urrived. at by - the lower Appellate 


Court is conchisive їп. second ‘appeal bit grhers the: 


рог manifestly falls in error the finding may be 
set aside-and-. the question: beaent for décision ‘by it, 


, A, question -of. res judicata, though not raised: by: 
the partias either in the. Court of fitstinstance or- 
in the. Court of first appeal, may-be gone into by: 


the. lower Appellate Court on the case being: 
remanded.to it.by the High. Court. © ВазивтАВІ 
Dastv. Ponin: Bean, 26 C, W. N. 881 637 


Evidence Act (Iaf. 1872), ss. 8, 9,15, 
"Ed LTriab for murder of particular person — 
‘ Piidente to show that accused had committed, two 

previous murders, whether relevant and admissible 


^ —Motive —Preparation —Buidence of bad character, , 


` relevancy. of —~Tivo persons attacked, one kitled— 
© Death, whether intentional or accidental —Murder— 
^? Intentibn-- Confession, retracted, value of ~ Motive, 
x what-is-Inquiry while trial of another offence going 
on, propriety of —Conspiracy, proof of, dissociation 
` from +Evidence—Tivo rival stories of commission of. 
crime — Falsehood of one story, whether proves truth 
-of other. 
тах atrial for- the murder of.a particular, per- 
sbn-— 


é (1) si, ig; nob. opem.to the * prosecution to adduce 
evidence to show that on two previous. occasions 


the accused- under ‘trial had committed. murders- 


thpmelves.but had, ‘faleely. charged and got convicted 
some-other-persons ая. murderers.- Such evidence is 
irrelevant, because the faot that the previous murders 
had -beon-committed. by. the accused does not con- 
stituta,, under section: 8 of the Evidence Aot; a 
mative.or preparation ѓог. ће. subsequent murder: 

(2) the case againet the accused under trial 
shoutd be determined on the evidence which is 
relevant and admissible under the Wvidence Act, 


and. not on , the strength of evidence which the: 
Court may consider necessary, in the interests: of. 


justice, to; record and. appreciate with reference to. 
two entirely different murders committed by the 
accused.; : cee 

‚ (B) the. evidence to.the. effect that the accused 
under, trial had; committed two previous, murders 
and falsely,charged and:implicated innocent persons 
as , murderers, amounts.in snbstance.to. evidence of 
bad’ character. Its net result is to create the im- 
pression on the mind eof the Oourt that the accused 
are-men‘of bad character and are-in the habit of 
committing murders and that, therefore, they must 
have committed the murder for which they are 
being: tried But such а line ef proof is excluded 
by:thé Evidence Aot and should ‘not. be allowed. 

Where several ‘persona attack two men, G. and 
D; but kill only D, whether their object was to 
get. at G. more:than at D, оге whether they went 
ab.D,, mistaking him for G , they- shall be taken 
to have: intended to- kil: D, and” there can. be no 
queation.of; the death pf D. being accidental. 

. Per Shah,.J —A retracted confession carries much 
less... weight ‘than. a: confession. which has beer 
adhered to . 

, Per Crump, J — Where: two rival stories as to the 
opmmisgion;of a crime are mutually exclusive, any- 
thing which tends to show that- one is-false, must 


INDIAN: OASES. 


(1921 
Evidence АсЁ--оопіа: Uo `7” MG 


'A:molive ig that which moves- a man ‘to do a 
particular ась, It is that which is iw his, mind 


* whick moves hlin- to -act; and- whether the belief 
which- produces that state of mind is true ог false, : 


the- mative remains the: ‘same. and the-4rüuth- or 
falsity, of the belief is not reall? in question, a 

A-confession is after-all nn évitlence-in .Bo far 
as it -beara uppn the: crime into: which: the; Court . 
is at the time inquiring and circymstances cor- 
roborating the confessions dpon material points are 
in thomselves-equally’im material, ` 

A desire to correct д miscarriage of justice.is.no 
reason: for? making- an-inquiry ‘while һе. trial: of 
another offence is going on, unless -that inquiry is 
on matters directly connected with the crime actual. 
ly under trial К 

‘Uniless:‘there is something in the evidence which 
conflicts with a confession, there is no reason’ why 
that confession should: not-be-acted--npon even though 
it-is retracted at а later stage of ‘the trial. 

lf after the commission of a crime a person; whose 
name-is mentioned asa participator in the: crime, 
absconds, his- conduct shows- that- he is-, indeed 
concerned in the crime. Therefore, : anything 
which tends to. explain-his-conduct and furnishes в 
motive- other ethan a guilty conscience, is: relevant 
under seotion 9° of the- Evidence: Act. : В САМСА 
RaM-w IMPxRATOR; 22 Bow, L'B.:1274; 22-Om, І, J 
629. E ' .. 545 
8S. 25, 27—First information‘ admitting 

guilt, admissibility of-—Portions‘giving narrative of 

events prior to occurrence, if admissible“ Discovery,” 

scope-of. : ` Е - 

A first information of murder was lodged‘dt the 
Police.station by the acoused himself-on the- morn- 
ing following ihe murderand in-it, sfter stating 
the narrative of events prior to- the night of 
occurrence, he confessed“ that һе. had-committed 
the offence: ^n 

Held, that although by reason of the provisions 
of seotion 25 of the. Evidence ‘Act the first informa. 
tion was:nob admissible in.its entirety, yet, in- so 





- far.as it spoke of events prior to the night: of 


occurrence, was admissible in evidence if and when 
proved. d . ` 
If and-when certain facts.are deposed; to, as-dis-. 
covered in Sonseqnence of information received ' 
from the agensed: when-in custody of the- Police; 
вэ muoh. of the. information as relateg distinctly to 
the fact or facts thereby discovered, will become 
admissible, : 
The. discovery , referred. ёо ің section. 97. of thg». 
Evidénce Act is discovery- to pr bys Police Offigers, 
and facta already. known to. persons other.-than 
Police Officers may Ба said to be. discovered; in. . 
consequence of. information received within, the 
meaning, of section 27 of the. Evidence. Act. C, 
SUPERINTENDENT AND REMEMBRANGER OF, LEGAT, АЕ». 
FAIRS, BENGAL v. 4,1? MORAN Sinan, Roy, 25 C. Wa., 
N. 788; 22 On..L. J. 562 578. 
5. 44 -Grant—Fraud.— Collusion —Juris- 
diction of Court other than that issuing grant to, 
deal with ‘question oğ fraud—Right Procedure, 
Having regard to the wide terms of seotion 44.:0f 
the -Evideneé Act it cannot be said that 118 not 
open.to a;Court, other thamthe Court fram: 





which-a: Б 


Ф 


necessarily goto prove that-the-other, in-rué;' ^. gramb.. of: Adminigtrdtion "has: >isshed, . ine oases? : 


Q 


« 
бэ, 


Yol, LXIL] 


EN ө 

Evidence Act—conold. 

of. fraud or collusion, to deal with the matter 

and decide whether the grant жав obtained by. 

fraud of collusion. But in such cases where it is 
open to the party alleging fraud or collusion to 
apply to the Court from which the grant issued, 
the better course would be tò stay the suit, filedon the 
basis of the Letters of Administration, to enable an 
application to be made to the proper Court to 
revoke the grant. C HaxsHAB MANDAL v TARANGINI 

Devi, 25 C. W. №, 207 " 

S;:65 —Hvidence, admissibility of—Second- 
ary evidence of contents of sdocwment, «when inad- 
misstble. 

Where a party to a suit, having possession of an 
unregistered deed of sale in respect of a property 
less than Rs (90 in value, did not produce it 
before the Court and was unable to give a satis- 
factory account for it: . ә. 

Held, that secondary evidence of the contents of 
the deed was inadmissible. 43 Ромат Bara Мури 
t, Karro Konia 444 
S. 95~-ComprOmise decree, construction of 

— Evidence as to ordinary meaning of expressions in 

document, admissibility of. 

. Where the question was whether а provision in 
а compromise decree providing for interest at 2 
per cent, meant that the interest was payable at 
that rate monthly or annually : 

Held, that ifthe Court which passed the decree 
was unable to construe its own decree unaided, 
it. was open to that Court, by virtue of the 
provisions. of section 95 of the Evidence Act, to 
hear evidence as to the ordinary meaning of such 
expressions in documents of that nature 
Manamup Mason MAHMUD MEA v. ZAFUR мер 











S. 114, illus. (g) —Non-production by 
plaintiff of original title-deed, effect of — Presumption 
-~Appellate Court's duty to consider evidence relied 
upon by Court of first instance. 

Where ій’ а suit to recover possession of land в 
document, which is the origin of the title under 
which the plaintiff claims, has not been produced 
in the Court of first instance, an Appellate Court 
might draw the inference that if the document had 
been produced it would have gone against the plaint- 
if 


In asuit for recovery of possession of land on 
declaration of title thereto, the Court of first 
instance in giving a decree to the plaintiff relied 
upon ‘a sale-certificate along with other matters, 
The Appellate Court reversed the decree without 
considering the sale-certificate : 

Held, that the Appellate Court ought to have 
taken into consideration the sale-certificate along 
with the other evidence in the case С HARENDRA 
KuMAR Hoy ORHOWDHURY v. Doras ORARAN 697 


Execution—Decree for — rent-—Decree-holder, , 
whether bound to proceed against land $m arrears 
rat. 
hore a decree for arrears of rent places no 
restricsion on the right of the decree-holder to 
execute the decree in the manner in which any. 
such decree may be executed, the decree-holder is 
not bound to proceed against the land in arrears 
* 


. 
9 * 


. 
+ e 


GENERAL INDEX, 


» 1041 
* Ы . 
Executlon—conold. E 

Ф ЫС 
first, even though such в restriction is.contsined in 
a patia% the terms of which have not, been embgdi- 


ted in the deofee, С Rasanı Kanra Roy vV. ANADI 


Kankar Roy . 711 





Occupancy holding, sale: of, tm mosigage- 
decree — Previous sale in rent-decree—Sale set aside 
against landlord purchaser—Landlord’s lessee not 


made party—Bengal Tenancy Act (VIII of: 


01885), Sch. III, Art.8—Ogeupancy holding sold and 
‘purchased by landlord— Possession of landlord or 
lessees, if dispossession. ә Ы 
In execution of a mortgage-deeree an occupancy 

holding was purchased by the mortgagee decree- 
holder himself. In préceedipgs to take possession 
ib was found out that the Rolding had already been 
put to sale and bought by the landlords in execu- 
tion of a previous decree for rent. The decree-holder 
purchaser got the sale set aside but failed to make 
the appellants, who were the subsequent lessees of 
the holding: from the landlords purchasers, parties 
to his application. In в subsequent suit for posses. 
sion of the holding against the lessees; 

Held, that inasmuch as the landlords auction- 
purchasers by their lease to the defendants-lessces 
had already parted with the interest represented 
by that lease and to the extent of that interest 
they could not represent the lessees, the plaintiffs. 
respondents (mortgagees) obtained no title as against 
the lessees 

"Obiter dictum:—When in execution of a. rent. 
decree the landlord himself purchases the holding, 
it merges in the landlurd's interest and when he 
or his lessee proceeds to take possession from: the 
original tenants, the dispossession is necessarily by 
the landlord within the meaning of Article 3, gart 1, 
of the Third Schedule of the Bengal Tenancy Act, 
1885, QC Enas Aut Biswas v. ARJAN ORANDRA 
Biswas . 


Execution of decree—asttachment—Glaim 

. proceedings — Title, proof of —Judgment-debtor out of 

possession for twelve years, effect of. 

. А claimant in attachment proceedings must prove 
that he himself is the owner of the attached pro. 
perty If he fails to do so; then he has no 
further interest in the proceedings, 

Where їп a suit by a deoree-holder for a 
declaration that certain preperty belongs to his 
judgment-debtor and is, therefore, liable to attach- 
ment in execution of his decree, the plaintiff -proves 
the title of the judgment-debtor to the. property, 
he is entitled to a decree unless some third person 
proves-that he has acquired title to the- property 
by: adverse possegsion В Swaninao SHRINIWAS 
Parvati v. BHIMABAI PApAPPA Dasar, 23 Boxw.;L.R. 
4, 6; 45 B. 1020 в IO 


(J 
Attachment of property, efect of—Prior and 

, subsequent attqchments—Sale under later attachment, 

effect of, on, prior uttachment—Auction-purchaser, 

* wights acquired by, natwre.of. 

. The effect of an attachment of ‘property is 1р 
prevent private’ alienation thereof, and ‘not to 
confer any, title bY way of charge or otherwise on 
the attaching decree-holder. Where the same pro. 
perby has been attached in execution of two 
monev-deerees, and brought to sale under the 





* 
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Execution of decree—cincld. Executrix-—oonold, 


Jater ‘attachment, the sale is unaffected the 


existence of the prior attachment in the other suit, , 


which comes ќо ап end, ss also does the attaching 
creditor's right to redeem any mortgage there 
may be on the attached property. 

' Similarly, an attachment comes to an end as 
soon as the attaching creditor has brought the 
judgment-debtor’s interest to sale in execution of 
his decree, and that inferest has passed to the 
auction-purchaser free of attachment, and tHe 
auction-purchase» takes with unrestricted rights of 
alienation and acquires ‘any equity of redemption 
or right to redeem that the judgment-debtor may 
have had in the property, | OHAMIYAPPA 
THARAKAN v. Rama Iyzf,e 40 M, L, J, 65; (1021: M. 
W. N. $3; 44 М. 282 . I21 


enm Attachment of property, objection to— Person 


entitled to object. 
An objection to the attachment of property, on 
the ground that it does not belong to the judg- 


-ment-débtor, can only be urged by the person who 


alleges that he is the owner of the property. 
GOVINDARAJULU М№ліро v. Banga Бало, 40 M, L, J. 
124,18 L. W. 97; (1921, M. W. N. 98 29 M. L. T, 99 
. . . 255 
Receiver, appointment of, whether stays 
ewecution—~Decree-holder consenting to appointment, 

effect of . 

An order appointing a Receiver of the estate of 
a judgment-debtor -does. nob operate as a stay of 
execution of the decree, and the decres-holder is not 
estopped from seeking to enforce his deoree by 
execution, even though he had consented to such 
appointment. , 

Where tho parties to a decree consent to the 





^ 


appointment of a Receiver of the estate of the 


judgment-debtor, and опе is appointed, the decree- 


holder is estopped from putting forward the con- 


tention that he is entitled to have the Receiver 
discharged and the properties sold in execution 
of his decree. Pat RAMESHWAR BINGH V. HITENDRA 
Sines, » P. b. J. 209; 2 P. u. T, 02: . 
>= Sale by officer ignorant of order of postpone- 

ment by Vourt, validity of 

An execution sale after an order of postponement 
by Court is a nullity, even though the officer con- 
ducting it was not aware of the order. A Вванм 
Sings v, BHANDU, 19 АФ. 41, 2 6 687 
Executrix ix possession of occupancy holding, 

decree for rent against, whether rent-decree—Sust 

against representative of estate Court to look to 

substance and not merely to form of proceeding. . 

An осопрапсу, raiyat madea testamentary dis- 
position' of his properties under which his widow 
was appointed executrix during the minority 
of Tis two sons. Probate was granted to the widow, 
but for some unexplained reason#it was not limited 
during the minority of the sons The widow took 
possession of the estate by virtue of her office as 
executrix While she was thus in occupation, 
default was made by her in the payment of ren" 
due to *the landlord. The result was that the land. 
lord brought & suit against her for rent, and obtained 
a, decree, in execution of which ,the occupancy 
holding was purchased by the plaintiffs: 

Held, (1) that the decree in the rent suit was rightly 
obtained against the executrixin possession of the 





estate and as the person sued was the re 
tive of the estate,*the deoree was operativ 
the estate and, therefore, the plaintiffs 
auction-purchase obtained a valid title to th 
and not merely the right, title and intere 
-executrix ; ne * 

(2 that even if the exeoutorship of the w 
closed by atteinmént,of the majority of 
sons, as the sons allowed their mother to : 
possession as executrix, іп other words, as 
e her out to the landlord to be representatiy 

estate and as the landlord did not know 
executorship had closed, the decree obtaine 
the widow was operative against the estate 

It is “incumbent upon the Court to loc 
substance of a proceeding and not to confine 
tion to the mere form. © MAHENDRA МАТЕ 
v. Внайворрім, i3 О, 1. J. 193; 2^ O. V 


Fraud --Cheque, payment of, by Bank in 
—Manager, knowledge of, that cheque ' 
attached, effect of— Title, whether affecte 
liability of. , 
Where а Bank cashes a cheque in good 

title is not affected by the fact that the 

of the Bank had knowledge that the chec 

probably be attached by the creditors of t 

Nor is it affected by any transaction be! 

manager and the payee after the payr 

been made, 

G., в judgmont-debtor, cashed а cheque v 
drawn upon the defendant Bank. After 
ment had been made by the Bank, (б. w 
with an order restraining him from ne 
the cheque. It was found that the ma 
the Hank had knowledge that some su 
would be issued and retained part of th 
paid by the Bank under an independei 
action with G. In a suit by the creditors 
a declaration that the cheque was liable t 
ment in execution of their decree against G 

Held, that the Bank had obtained a goo 
the cheque 1. SHANKAR Das v. PUNJAB 
Bank, LTD, LUDHIANA BRANCH 
, decree obtained by, whether can; 
as nullity—Jurisdiction 

It is competent for every Court, whi 
perior or inferior, to treat as a nullity any 
which can be clearly shown to have Been 
by manifest fraud. Ё. В Maune ‘Kray 
AMIAUL Hug, iu L. B. В. 258; 13 Вов 





, suit to set aside decree on gr 
Hatraneous fraud —EHaecution sale, validit 
ther affected because decree fraudulently ob 
In a&snit to set aside а decree on the g 

fraud, to enable the plaintiff to succeed 

prove that the fraud was extraneous to th 

A sale iu execution of а decree is not 
void, merely because the decree in : 
whereof the sale took place waa fraudule 
tained, unless the aucjion-pnrchaser was 
to the frand in the execution proceeding 
vitiated the sale itself. Pat JacanwATR 

v. BAHURANI 


art Clauses Act (lof 183 
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Government of India Act, 1915 (5 
& 6 Geo. V, c. 61), S. 65—Indian Legis. 
lature, powers of—Right of suit against East India 
Company, whether can be taken away. 

All thet was decided in Secretary of State v. 

. Moment, 18 Ind. Cas, 22; 16 Bom.’ L. В 27; 18 M. L; 

T. b+; 17 О, W. N. 169; (1918 М W. N. 45; 11 AL L.J. 

+49; 17 0, L. J, 194; „6 Bur. L. T, 1; 24 M. E. J. 454 

40 0, 891471 B. В. 10: 40°. А. 48 (Р Q,, waa that 

if a party had s right of action against the East 

India Company, that right could got be taken away 

by any Acteof the Indian hegislatura after the 

possessions of the Company were vested in the 

Crown. В DAMODAR TUKARAM DHARNE v SECRETARY 

ов Stare For INDIA, 23 Bom L, R. 492; 45 B. 675 

High Court Rules, Allahabad сел. 

|! cate that finding based on no evidence, absence of 
effect of. 

In the absence of a certificate that the finding 
of the lower Appellate Court is based on po evi. 
dence, that finding cannot be  re-considered in 

‘second appeal. А MUTASADDI Lan v. DAYA SHANKAR, 

2U.P.L. BA) 4 7 103 


Hindu Law—Ad&ption by female --Agree- 
ment adopted son not to claimany right in property, 
effect of-—-Reversioner, interest of, whether vested or 
contingent — Reverston —Surrender. ` 
During the life of a Hindu widow the reversion 

remains contingent, and there is no one who 

possesses a vested interest in the remainder which 
can be disposed of by any means known to law. 

Therefore, a widow cannot, by obtaining an agres- 

ment of aurrender from the nearest reversioner, 

enlarge her life-estate into an absolute estate. 

Plaintiff, & Hindu female, adopted the defendant, 
.who wasa major. Before his adoption the defend- 
ant executed an agreement in favour of the plaintiff 
to the effect that in the event of his being adopted, 
he would not claim any right to the suit property. 
After the adoption a further agreement was enter- 
ed into ratifying the previous ayreement: 

Held, that as soon as the defendant was adopted, 
he became the nearest reversioner on the death 
of the plaintiff, bnt that his interest being con- 
tingent, he had no right to surrender the reversion 
in favour of the plaintiff so as tp enlarge the latter's 

, estate into an absolute estate. GANGABAI JOSHI v, 

Hari Ganesa Јозні, 23 Box. L. В. 600 46 B. 1167 680 


- ~ Declaratory decree---Discretion — 
Party to compromise decree—Estoppel—Construction 
of compromise. 

It is in the discretion of a Court to make or 
rafuse to make a declaratory decree, andit is not a 
matter of coutse to grant a deolaration as to the 
validity of an adoption аё the instance of а remote 
reversioner, when there із a nearer reversioner 
entitled to sue. 

* Wherea party enters into a compromise, he may 

‘be taken to have precluded himself from contesting 

the binding character of the cofipromise and the 
decree founded thereon, but he is nob preoluded from 

-raising a question which turns,on the coustruotion 

of the’ agreement then arrived at. © MaTHURA 

-Dasya v. Besor Sinan ы 627 
uv Widow, re-married, whether can 

give in adoption son by first husband—Same person 











. \ whether can give and take in adoption, 
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A „Hindu widow has no power, aftog her -ree 
marriage, to give in adoption а son by her first 


husbang. 


. Even if she, had such power, she could not, after 
the death of her second husband, adopt to him her aon 
by her first husband, inasmuch as in such a case the 
person adopting and the persdn giving in adoption 
would be the same individual, and this is opposed to 
Hindu Law. В  FAkIRAPPA VEREBHADRAPPA i 2 


SAVITREWA BANGAPPA, 73 Bom L В 482 
> Adontion— Will—Adoption by 
"under husband's Will—Appointment by Willof 





widew 
adopt 


* ed son's natural father as executor eand manager of 


minor's property, whether бера. 


A sole Hindu proprietor left a Will authorising 


his widow to adopt % certain minor and dir 
further that the natural father of the minor 


acting 
should 


manage his estate as executor and act as guardian 


of the minor after the latter's adoption : 


Held, that the appointment of, the testamentary 
guardian—the minor's father—to manage the minora 
estate was not illegal Wi MoosanakANTI VENKATA- 


RAMA 9. KOTAMARTI HAMAYAMMA, 40 M. Le 
18 L. W. 9'; 24 M. L Т. 103; 44 M. 180 





J АВ; 


437 


Alienation— Father, single owner witk- 


out co:parcener—Alienation by father, whether can 


be challenged by sop. born after alienation, 


Under the Hindu Law an alienation made bya 
father at a time when there is no co-parcener is а 
valid alienation, and cannot be challenged in Court 
by a son born after the alienation is made. O 
Кахрнаг Lan v. Вів: Nawas BegAM, 8 О, І. J. 285 
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Necessity — Part consideration not for 


valid purpose -Sale to be upheld or set aside — 


Equities, adjustment of. 


Where the major portion of the consideratipn for 
a sale is found to be valid and only а fractional 
part ia invalid, the sale will be apheld on the 
-purchaser paying the plaintiff the portion of the con- 
sideration that-is found to be not binding on him, 

Inraising an equity in favour of the purchaser 
when the sale to him is not wholly valid, adequacy 
or otherwise of the price paid and the necessity or 


otherwise to sell the property аз а whole are 
vant considérations. 


rele. 


But where the consideration found to be good is 
only a small fraction of the total consideration, no 
equity arises in favour of the purohaser to allow 


him to keep the property sold. М Viswa 
SAsTRIGAL о VALAMBAL AMMAL 
, restrictions upon, 








NATHA 
701 


. Under the Hindu Law a Hindu oan alienate the 
full outivating айа proprietary rights in his sir 
land withous any sanction at all. Tho restriotion 
on the power of* transfer is imposed only Ьу -the 
О. P. Tenancy Ao’ and not by the Hinda Law. 

246 


N Musumas v, Навтраѕ 





er's daughter, whether an heir. 


Bombay School -Inkeritance —8ist. 


. Under the Bombay Sohool of Hindu Law, as 
prevalent in Berar, а sister's daughter cannot 


succeed to an inheritance. М блвоо v, Bane 





Proof-—Infer-yce from analogous instances — Ez 
or Lluvas ahd ‘Thiyas of Malabar—Succession, 


257 


CUSLOm —Asaumption—Special custom- 


huvas 
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"There ёз no warrant for the ‘assumption that in 
matters of succession атой -Exhuvas or Thiyas Hindi 
Law is ordinarily applicable and that a custom Should 
béestablishdd ав а deviation from it, • · ' А 
'""When a“ special custom ів set up. regarding 
suceession, it must‘ bp proved by “diract and strong 
evidence, . 

A.custom can be'inferred from analogous instances, 
when the similarity betweon'the olasses of cases is 
sufficient to justify the inference: 

‘Held, р it is nob poved bya ]arge number ef 

.&ncient instances, supported by cogent and certain 
evidence, that if the matter of succession the Ezhwvas?* 
or Дитав and Thiyas of Malabar are not governed by 
‘Hindu Law but by a special custom which confers 
‘a special status‘of inheritance on.women and their 
descendants. "М ’Karvtpanryan К. P. RAMAN v. 
RAMULÁTHAPARUEKAL V. Murgu, 40 M. Т, J.90 ; 
18 L, W. 218; (1921) M. W. М. 233 534 


— Custom —Turnof worship — Sonless widow, 

, egelusion of —Share acquired hy purchase -- Custom, 

applicability of. . — : 

According to. а custom prevalent in a Hindu 
family acquiesced in -by members of the family 
from generation to. generation and recognised by 
. judicial decisions, 8,50nless widow is excluded from 
inheriting.her husband's right %о a turn of worship 
of the family déities. 

Plaintiff, а -sonless widow, brought the present 
.sui& to establish her right to the worship of the 
family, deities, -and alleged that she was entitled 
tothe turn of worship acquired by purchase by her 
husband’s grandfather: 

Held, that the” plaintiff's suit must ѓай, as the 
-ghere.of the right to worship acquired by her 
hneband’s grandfather was -not freed from the 
inhérent restriction attaching to it, namely, that 
'it:codld nob devolve by succession-on a sonless widow, 
and ‘that the custom of exclusion of a -sonless 
widow’ affected: a share,*whether acquired by inherit. 





| ance, transfer inter vivos ог ру testamentary devise, 


"U-RapHA ‘Rani Dasi v. Doyan CHAND MULLIOE, 
383 'C-L.J. 141 -222 


- Endowment-deed executed and 
registered—Property treated as private and not 
-endowed property—Transaction, whether amounts to 
endowmenit. 

‘A Hindu executed and got registered a deed 
endowing certain property for the benefit of a 
charity, but the property continued in his posses. 
sion and ownership and was treated by him as 
.if.ib was;his own property. He caused the name of 
.his.son :to be entered in the Revenue papers as 
owner and exeguted а deed of gift bestowing the 
property on,his.son, who,also treated the property 
as,private and not endowed property. and mortgaged 
it the owner. The income,of the property waa 
not devoted to the purposes of #8 endowment: 

Held, that underthe ciroutnstances‘ of the case, 
there was merely a ‘temporary intention ,to make 
-an endowment ofthe ‘property; bat that intention, 
-had.motat any time been carried iuto effect add 
that the mere execution and ieyistration of the 
-deed-amvhost transfer of the apparent evidences 
of ownership from the donor to the donee was not 
sufficient to make a- completed and valid endowment, 
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‘father ‘before ‘the division was made ‘ап 


(1921 
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A Ram DEAN v, Prac NARAIN, 19 А. L. Т. 447,48: А, 
508; à U. Р L. Я, (А. 161 862 
Escheat— Widow, property atquived by, 
whether belongs to husband — Presumption-—-Stridhan, 
succession to— Widows blood relations, whether 
preferred to Crown. . 
Where on the death’ 
Crown claims certain 'properby acquired by her as 





Ф 


of a Hindu widow the .* 


escheat, owing Фо the failure of the husband's . 


heirs, it lies upon*the Orown to show that the 
property in suit had vested in the husband. There 
is no presumption of law to that effect resulting 
from the husband's estate at his death being shown 
to be considerable and the  widow's title not 
being shown to-have otherwise. accrued. 

On failure of the husband's heirs, a widow's 
stridhan would go to her blood relations in pre- 
ference to the Orown. B Самрат Rama ЈоянІ v. 


'SxcsEgARY OF STATE FOR INDIA, 23 Bom. L. R, 46v; 


45 В, 1106 109 
— Joi. t famlly-—Alienation--—- Mortgage 
by father. whether antecedent debt. ; 
Per Curiam (Dowson-Miller, О. J., dissenting). 
prior mortgage executed by the father .of a joint 
indu family may also be an antecedent debt 
for being а valid consideration for а subsequent 
sale or mortgage of the family property, provided 
it is mot only prior in time but also independent 
ofand unconnected with the subsequent mortgage or 
sale, asthe case may be, and provided also thatthe debt 
was not contracted for immoral or illegal puroses. 
Pat Maravra Missa v. Ras Kumas Misra, 2 P. L. T. 
407; (2921) Рат, £46 132 
Debt contracted .by .father for 
immoral purpose—Son, liability of. 
A mortgage effected by a Hindu father to 
discharge -debts contracted for immoral purposes 
is not binding on the son's interest in the family 











.property. A Соко бен v, Goxvn SiNGH, 1 А 


P. L. R. (А,) 14 








‘Debt contracted: by father to assist 
his near relation to re-pay trust money: misappro- 
priated—Nature of debt—Family property, liability 


of. 

A debt contracted by the father of a Hindu joint 
family for the purpose of enabling а near "relation, 
to re-pay ‘certain trust monies misappropriated by 
him; is neither illegal пог immoral, and the family 
property iu the hands of his sons.is liable for pay- 
mentof such debt Pat Benares BANK, LTD. v. 
JAGDIP. NABAYAN PANDAY, 6 P. L. J. 108; 2 P. L. T. 
468 465 


-— debi—Parüition-- Debt incurred by 
father before-partition not charged on joint property— 
Share allotted to ‘воп, whether lable—-Partition 
because of father incurring debts, effect of. 

After a-partition of the properties .of a joins 
Hindu family, the portion which ‘falls to the:. share 
of а son із ‘поь U&ble for а debt contracted by. the 
not 
The-‘fact that the parti. 








charged on the property, 


‘tion was made because the father was iücurring 


debts, would not affeot*the bona fides of the parti. 


tion’ М Конн: Venxata Веро v OHELLUBI, ' 
SaTYANARAYANAMURTAY, О M. L. ! 473; lo L W. 
516; 29 M, L. Т. 263; (1921) М. W. N. 281 980. 
е 
ө 
. eg 


.* 
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father's debts, whether restricted to antecedent деЬїв-— 
Pious obligation, doctrine of, whether can be enforced 
during father's lifetime, 

The doctrine of pious obiugation of а воп to 


Joint family—Debts—- Son's liability for . 


` GENERAL INDEX, ° 


discharge his father's debts attaches to antecedent . 


obligatién can be enforced’ during the father's 
‘lifetime’ by the attachment of the "son's share in 
the family property. [WI RAJARATNAM ORETTY v. 
ADILAKSHMAMMAL, 23 M. L. T. 278 21 
Decree against managing mem- 
bers— Other members, if bound Фу that decree —Im- 
partible estate—Co-parcenary interestywhether can 
exist, 
There can benoco-parcenary in an impartible fstate. 
A deoree obtained against the managing members 
of a joint Hindu family binds all the other mem- 








bers of the joint family whether .they are шр 
IO. 


М Јівғорнах v. MADAN 

Insolvency of father (m undivided 
family—Order of Court directing partition, and 
delivery of insolvent’s вате to Official Assignee— 

Death of one of sons tssueless after order and before 

actual partition, effect of—Survivorship—Father’s 

share, whether enlarged, 

A Hindu father in an undivided family, consist- 
ing of himself and his four sons having become 
insolvent, the Court ordered a partition and direct- 
ed delivery of the father's share to the Official 
Assignee, After the order and before actual parti- 
tion one of the sons died issueless: 

Held, that the effect of the Court's order was to 
sever the joint status of the family, so far as the 


or not, 








father was concerned, the sons remaining joint - 


4nter se, and that the deceased son's share, wem 
not pass by survivorship to the father. Mi MASILA- 
MANY MUDALI, In the matter of, 18 L, W. 332: (1921) 
M.W. №. 16%; 29 M. L. T. 189 376 
— Karta, Uability of, to keep and 

render accounts—-Accownts suppressed—Presumption 

— Method of taking accounts. 

The karta of a joint Mitakshara Hindu family 
is not accountable for the renis, issues and profits 
which came into hishands during his management 
of the properties as karta. But һе is, nevertheless, 
bound to keep true and correct- accounts and to 
show the savings effected from the income of the 
joint family properties. 

A karta of joint Mitakshara Hindu . family 
is neither & trustee nor an agent in the strict 
sense of those terms: but, as it is his duty to 
conserve the joint family properties and to disclose 
those properties to the members of the joint 
family at the time of partition, there is no reason 
why the rule stated above should not be applied 
in his case. А 

Where the karta of.a joint family has sup- 
pressed his books of account, withghe result that 
it is impossible to discover what are the savings 
effected from the income of the joint family pro. 
perties, the only possible way-t6 discover those 
savings is to see what was the income of the joint 
family prope.ties and what expenses were incurred 
by the joint family year by year. 3 

Every presumption consistent with established 
facta ought to ba made against a trustee or-an agent 





*-debts as well as toa rgady-money debi, and «hav . 
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a 
who, Wy his tortious acts, has made {8 impossible for 
the plaintiff to discover his property. Pat бовіхр 
DUBEY v."PERMESEWAR DUBEY, 2 Р. L, 7.3645 83 
ы Joint family-Manager carrying on 
business——Debis incurred by manager—Liabtlity of 
со-рлтсепетв. ? 

The manager of a joint family.business һай an 
implied authority to contract debts foy the ordinary 
purposes of the family business, Where such debts 
have been inourred, the other co-parceners, whe- 


B . théb they be adults or min€rs, are liabi, but to, 


(he extent only of their interest in tke joint family 
property. L Вівипч бімен &% Kipar Naru, 2 І, 169 
£00 
Mortggge by karta—-Antecedent 
debt, what is— Pribr secured фрі, whether antecedent 
debt--Interest after period of grace—Discretion of 
Court. С 
Afather as karta of a joint Mitakghara family hag 
power to sell ог mortgayze joint family property 
for legal necessity or benefit, as also for payment 
of his antecedent debts, which must not only-exist 
antecedently in time but be entirety dissociated 
from the loan in question in the suit. 
Although it is within the digcretion of the Court 








' to give interest or not, that discretion must be 


reasonably exercised : 

Per Jwala Prasad, J.— There is no reason for 
making a distinction between secured and un- 
secured antecedent debts of the father If it is 
established that there wasa real antecedent mort- 
gage independent of and  nunoohnected with a 
subsequent mortgage, there is nq reason why the 
family property cannot be validly mortgaged 
subsequently for sucha debt, just as in the case 
of a personal debt. Pat Місно Missie v, 
BALBHADRA Prasti, 2 Р. L. T. 147 PIG 
——— Presumption. 

The normal state of a Hindu family being one 
of jointness in mess, worshif and estate, the pre- 
sumption is that all property acquired by orin the 
possession of a joint member is joint property. 
But as such presumption is founded onthe fact of 
union, there can be no presumption where the 
disputed property stands inthe name of a non- 
co parcener, such as a son-in-law or a female 
member of the family. Ç Prorar CHANDRA СОРЫ 
v. BARAT CHANDRA GaNGoPADHYa, 88 О. L. J. 201; 
25 C. W. М. 544 • 348 
Property in пате of female, pre. 

sumption as to—De facto manager, right of, to deal 

with family property, 

There is no presugption that a property stand- 
ing in the name of a Hindu female, who is a member 
of & joint Hindu family, belongs'to the joint 
family and is not her stridhanam property. 

The de facto manger of a joint Hindu famity 
is entitled to deal gvith the family property for 
a proper family purpose, and a mortgage by him 
of that property for such a purpose is binding on 
the family’? Wi ЅАрАТАРРА ASARI v. RAGHAYA ÁSARI, 
27 M. L. T. 825 

















Self-aequired property of father— 
Son, whether takes by inheritance or survivorship—~ 
Suit on  promissory note after father's death—~ 
Succession Certificate Act (VII of 1889), з. 4, 
applicability of — Succession certificate, if тесеяѕату, 
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' owner-of the self-acquired property of his deceased 

‘dather by inheritance and поб by syrvivorship, and is, 
therefore, not exempt from the obligation, imposed 
by section 4 of the Succession Certificate Act, of 
producing a anccession certificate to entitle him to 

- gue to recover a debt due on a promissory note 
executed ir favour of his deceased father, the said 
debt being the self-acquired property of the deceased. 
М Vargavan OnusraqaR v. SRINIVABACHARIAR, 40 М, 
L J. 4B« 13 L, W. 475; 29 M, L. 7.291; (1991) M. 
W. N, 200; 4€ M. 499 . 9 


2 Legitimacy —Permanent connection 
between man and woman—Presumption-—Adultery 
—Burden of proofe „ bs E 
« Where the connection between a man and a 
woman is permanent and not fugitive, the pre- 
sumption is that the connection is not adulterous, 
and the burden of proving that the connection 

between the mother apd the father of a 

child involved the criminal offence and grave mis- 

conduct of adultery, is on the person who sets up 
that contention, М PALANI AMMAL v. KUPPUSWAMI 

Gounnpan, 18 L. W. 511 769 
Marrlaze—Brahma and Asura forms, 

distinction between. * 

To constitute a valid marriage iu the Brahma 
form, the cost of the marriage must рз defrayed 
by the parents of the bride. Where such costs are 
paid by the bridegroom to the brides parents, 
the marriage is in the Asura form. М Катнма- 
тнАННІ V. SOMASUNDARA MupALIAR, 18 L. W. 582i 
41 M. L. J, 76; (1921) M. W. N. 636 931 


Minor—Guardian, power of, to enter 
anto partnership on behalf of minor — Business carried 

© “on Бу guardian-—Minor, status of—Partnership, 
minor admitted to benefits of, whether incurs personal 
liability for debts—Appeal—Plaint, amendment of, 
whether permissible 

A guardian ofa Hindu infant ів not authorised 
tocarry on a trade, embarking the minor's property 
in the business in order to liquidate family debts, 
as this does not amount to either a necessary 
aot, ог an act for the benefit of the minor in the 
ordinary sense of the Hindu Law, 

Infants do nob:become partners in a business 
carried on by their guardians, and they do not, 
therefore, &oquire*ights or become subject to the 
liabilities of the partnership. 

А minor'àdmitted to the benefits of a partnership 
does not thereby become a partner, in the sense 
that he would be personaléy liable for the debts 
of the partnership; all that would be liable would 
be his share in the business, his other property 
would not be liable. 

Where in а suit againat® minors, represented by 
their mother as guardian ad litem, for dissolution 
of a partnership entered into by her on their behalf 
and for the taking of the accounts of the partner- 
ship, the plaintiff is faced with difficulties in ob- 
taining & decree, he cannot be allowed to enfend 
his*plaint by adding the mother as & defendant in 
her individual capacity and во work out the rights 
of the parties. KAKUMANU VENEATASURYANARA- 

» RANA v, AKUTHOTA ВАМАҮҮА, 49 М. L, J. 158; (1921) 
М.Ү, N, 100; 29 M. L. T, 114; 18 L, W. 661 
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Liability of family to individual members — Time- 

barred claims bg co-parceners against joint family— 

Equitable set-off. 5 

A time-barred claim by an individual co-pgrcener 
against the joint family eannot be ' allowed" as, 
equitable set-off when taking accounta at partition. 

The liability of a joint family to individual 
members ia not assets or property to be brought 
into the hotchpot at division «*Suprara BHAN- 
DARY Vv JANARDHANA BHANDARY, 4: M. L. end 
— —-2 "Revbrsionary Interest," 

meaning of—Alienation of reversionary interest-— 

Alienation by limited owner ~ Family Settlement— 

“Compromise” or “alienation,” test of—Oivil Pro. 

cedure Code (Act V of 1908), О. XXIII, ғ. 8— 

Compromise with one defendant with regard to one 

Property out of severai, if allowable— Transfer 

of Property Act (IV of 1882), s. 6 (a)—Spes 

successionis. 

A reversionary heir eg under no circumstances 
convey or agree to convey or relinquish any future 
right or expectancy: nor can his guardian, if he 
happens tobe a minor, bargain with his possibility 
of succession or bind him by any contractual engage- 
ment in respect thereto, 

An alienation by a limited owner does not bind 
the reversionary heir, but a limited owner can bind 
the reversionary heir by a compromise in which each 
party takes a share of the family property by virtue 
of the independent title, whioh is, to that extent 
and by way of compromise, admitted by the other 
parties, if it appears that the compromise was fair 
and a bona fide one and that the limited owner 
ehtered into it as representing the estate, which 
was for the time being vested in the latter and acted 
for the protection and preservation of that estate. 

Whenever the question is raised whether a trans- 
action is an alienation or a compromise of a doubtful 
claim, the true test to apply is whether the alienee 
derives title from the holder of the limited intereat. 
Where the transaction is based onthe assumption 
that there was an antecedent title of some kind 
in both the parties, and the agreement acknowleges 
and defines what that title is, the transaction is 
not an alienation but a compromise of a doubtful 
claim 

Wherever doubts and disputes arise with regard 
to the different rights of the different members of 
the same family anda fair compromise is entered 
into to preserve the harmony and affection, or to 
save the honour, of the family,, that compromise 
will be sustained by Courts, although perhaps it 
rests upon grounds which would not be considered 
satisfactory, if the transaction had occurred be- 
tween strangers. But it must be established that 
the right compromised could, at least, have formed 
the subject-matter of а claim. That is to say, 
when а compromise is sought to bind a party 
thereto, it must be established that, at the time of 
making the coufpromise, the party soyght to be 
bound thereby, on his own allegations, however false 
those allegations might have been, had a right 
or а doubtful right, which could form the subjeot- 
matter of a claim and which could, therefore, be 


802 . compromised. . 


4 
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Hindu Law—contd. ^: a oR 
The interest of а réversionary heir is a mere pos- 
sibility of восбеввіоп, which gives no interest to the 
reversionary heir in the estate of the deceased, 
present or future, vested or contingent. It is a 
bare or’a náked possibijéy which cannot form the 
subject-matter of » claim. К 
If the plaintiffin a guit in ejeotment against two 
defendants could have maintained ejeotment against 
one defendant without joining the*other defendant 
asa party, he can enter with the one defendant 
into в compromise to the effect that the result of 
the suit shall not affect him amd that defendant 
with regard toa specific property involved in the 
suit. Pat Внлсулт Korr v. Jaanam Samay, 2 P. 
L. Т. 411 3 





Separatlon-— Proof, nature of. 


1n order to establish separation of the members, 


of а Hindu family, all that it is necessary to pnpve 
is that the members have separated, and are 
separate, and not that they did separate on a 
particular. occasion, М Muruipas v. 


ө 
Shebalts and ријагіѕ, agreement 





between—Terms and conditions of holding office of. 


pujari, validity of—Rule against perpetuities, whether 
affects personal contracis— Civil Courts, jurisdiction 


0 

Plaintiffs, the shebaits of a thakur, under an 
agreement between themselves and the defendants, 
appointed the latter and their descendants to be 
pujaris, and, placed some land in their possession 
in order that, the income therefrom might be 
applied for purposes of worship and mainten- 
ance. It was stipulated that if а special tribunal, 
mentioned in the agreement, found that the 
defendants or any of their descendants made 
default in conducting the sheba, and other works, 
eic, or were found guilty of misconduct, tlie 
defendants wonld forfeit the office of pujart. The 
tribunal constituted by the agreement, upon com. 
plaint made to it, after full investigation removed 
the defendants from their spiritual office, but despite 
this they wrongfully retained possession of the land. 
Accordingly the plaintiffs sued to recover possession 
of the land, and obtained a decision in their favour 
in the Courts below. This decision was attacked in 
second appeal on the ground that the agreement 
was void for remoteness and, therefore, contravened 
the rule against» perpetuities : 


Held, (1) that the agreement was valid, the condi- 


tions annexed to the office were lawful, and as soon.as 
defendants were disqualified for the religious office 
by their misconduot, they became disentitled to 
retain possession of the land; 

(2) that no interest being created in the land in 
favour of the pujaris,the agreement was personal, 
and was consequently not affected by vhe rule 
against perpetuities, лог was it void for re- 
moteness; 

(3) that the decision of the tribunal constituted in 
accordance with the agreement was operative, if 
their proceedings were regularly conducted, as they 
were in this case. * 

‘There, is nothing wrong in principle that the 
. holder of a spiritual office should be subject to 
discipline and should be Jinble to deprivation for 
what may be called misconduct from ап ecclesi- 
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Hindu Law—contd. " | 
ө . .. * " 
astical point of view ог for flagrant and continued - 


‘neglect of duty. 


Although so faras Hindus are concerned, there*' 
is no State Ghurch and no Ecolesiastion] Court, 
there is nothing to prevent Civil Counts from hold. 
ing that а pujari has been removed ftom his office 
on valid grounds. С NAFAR OHANDRA ÜRATTERJEE 
v. Karasu OHANDRA MowpAn, 26 О. W. N. 201 

510. 
ә 


—— Widow Alienation of husband's estate 
for religious or charitable purpose—Alifation valid 
af for spiritual benefit of d tae Dharma. 
dedication of, effect of—Atma bandhus, order of 
succession among, , . 
In order to justify an aliedation by & widow, 

enjoying a widow's'estate, nnder the Mitakshara sys- 
tem of Hindu Law, of a portion of her husband's pro- 
perty for religious or charitable purposes it must be 
established that the alienation was for ihe per- 
formance of religious а@в which were supposed or 
intended to conduce to the spiritual welfare of her 
husband, and unless this is established, the aliena. 
tion cannot operate to the prejudice of the 
reveraioners, even if the portion of the property 
alienated be not excessiv. . : 

‘Ordinarily, the dedication of a dharmsala isa 
pious and religions act, and usually confers 
spiritual benefit upon the dedicator, bub it does 
not follow that it would purport to confer spiritual 
benefit: upon а third party. The question on whom 
spiritual benefit is intended to be conferred, is one 
for decision in ‘each individual case. - 

An act supposed to conduce to the spiritual 
benefit of а widow is nob necessarily an act suppos- 
ed to conduce to the spiritual benefit of the 
husband. Ы 

Among atma bandhus the father’s father's 
daughter's son's son succeeds „їп preference to the 
father’s daughter's danghter's son, А 8нам DEVI v. 
BIRBHADRA PRASAD, 19 A. L. Т, 812; 43 A. 468 432 


compromise of litigation by— Right 
of reversioners to avoid compromise—Due care and 
caution—Alienation and compromise, distinction 
between. 

A bona fide compromise of a litigation by a 
Hindu widow, in the exercise of her discretion and 
in the belief that it would be in the best interests 
of the estate, is binding on the reversion. The 
validity of such a compromise does not depend on 
proof of necessity, as in the case of an alienation by 
the. widow, and the ry nen can avoid the com- 
promise only by proof thatit was not arrived at 
with due care and caution and was süch as reall 
showed negligence on the part of the widow. M 
КАРАККАЕАІ Nanan v* NADAEKANNU Napan, 18 D. 
W. 538; (1921) M. W.qN.312 


Husband's estate, income from— 
"Property „purchased out of income—Accretton to 
ancestral property —Intention, 

Under Hindu Law а widow in possession of her 
husband's ancestral property has an absolute cohtrole 
over the income. of the property and can dispose of 
it as she pleases. .If she invests it, then it would 
depend "upon the facts proved whether she has 
shown an intention that the investment should be 
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a? *. 
an, acoretion to. the ancestral properby.or whether ` 


she can hold it in the same manner as the savings. 
With which she has purchased it. «That must bea 

question of fact in each case. The fact that the 

investment.is in the widow’s name cannot in itself 

be а presumption that the investment is intended to 

be an acoretion to the ancestral property. 

Tf, out of" her savings of the income of the 
ancestral property in the hands of a Hindu widow, 
she purehases in hó3 own name the property of 
her own: brothers, which "has been sold in execu- 
tion of a‘ decree against them, and soon after 
conveys back the property to them, itis beyond 
all doubt that there^is no intention on the part 
of the widow that Ма Sroperty‘sbould form an 
gocretion to the ancestral property in her hands. В 
Kzsuav PANDURANG LOKHANDE v. Мавоті KRISHNA 
8нінре, 22 Bow. L. BR’ 803 ? 954 
Widow, right of, to surplus income. 

A Hindu widew has absolute power of disposal 
over, her surplus income, and there is no: presump- 
tion that any. properties bought by her with the 
surplus income are &coretions to her’ husband's 
estate. ІМ RAMAKRISHNA PRABHU v. HARIANA, 11 L. 
W: 112 A . 215 
WIH — Devise to two co-parceners—Donees, 

whether take jointly. 

Though there is no presumption in India that, 
when property is bequeathed to two or more 
persons under a Will they take jointly, yet where 
the devise is totwo or more Hindu co-parceners, 
they take the legacy. as.joint property. М Mama. 
LAKSHMI АММА v. NAGAPPAYA , 814 


Impartible Zemindari—Rights of relatives 
of Zemindar to maintenance—Custom—Proof. 
Where the relatives of former Zemindars claim 

maintenance in an inuipartible' Zemindari, they must 

prove that they ‘are‘Wy custom entitled to mainten- 

ance. N DuanAM BiNGH v, Гокмати хен 198 

Е Succession—Custom—Coparcenary. 
An impartible Zemindari is the creature of custom, 

and it is-of its essence that co-parcenary in it does 

not exist. Р C Bisuxw PRAKASH NARAYAN SINGH 

v, Janki Korr, 240. W. N. 857; 28 M. E. Т. 105; 

12 L. W. 349 289 

Inam lands, wnenfranchised—Nature of grant- 
, Future service not egndition of grant—Lands, whe- 
ther capable ој. alienation — Hxecution—-Auction-sale, 
, validity of. 

Unenfranchized inam lands, granted, for not per- 
formance of future services, ejfher public or private, 
but ав a pure matter of favour for the maintenance 
of the donee dnd hisheirs, are capable of alienation, 
as such an alienation is neither prohibited by law nor 
opposed to public policy. The.attachment and sale 
of such lands, therefore, in exgoution of a decree 
against the donee is not invalid. М Vunxararama 
AiYAR v CHANDRASEKARA Alvar, 40 M. L. J 344; 
13 L. W. 382; (1921) M. W. N. 204, 44 M. 6032 625 


Income Tax Act (II of 1886), ss. 3 














‚* (5), 39 —Assessment by Collector—Finality of 


order—Jurisdiction of Civil Cowrt—Swit, maintain- 
ability of — Income" meaning of. * 
In the matter of assessment of tax- on income 


the Collector has power- to decide what is the . 


. or | 
* . ‘INDIAN: CASES; 


' VEgLLAYAPPA Онитту, 10 L. В.В. 221 


[1921 


m 


* 
Income Tax Act—concld. 


income, and what is the outgoing whioh ‘ought to 


' be legitimately deducted. If the Oollector makes 


any mistake in his decision, the Civil Court has no 


, 


jurisdiction to rectify ib in a suit brought before ib: 


for the purpose. . А . 

Where an authority is by Statute vested with 
exclusive powers overanysubject-maiter a Civil Court 
cannot interfere, but if the authority purports to, 
exercise these powers on what is not that subject- 
matter, then the Court will interfere, because the 
authority is not acting under the Statute and is 
not protegted thereby. 

The term “income” signifies what comes in, The 
entire income of land is “income” within:the mean- 
ing of section Я (5) of the Income Tax Act, Pat 
SECRETARY OF STATE For INDIA v. FORBES 394 
Injunction, mandatory —Erection of wall on the 

foyndations of another —Trespass—Suit for removal 

of wall. 

The land covered by underground foundations 
belongs presumably to ‘the person who Ыш the 
footings, and в personewho superimposes a wall 
on such footings or foundations commits an act 
of trespass, and the proper remedy against him is 
by mandatory injunction to compel removal of the 
wall. QC Е. 8. Levy v, Ezra, 38 О. L. J. 26 I99 


Interest, hundi silent as to payment of —Custom 
—Liability. 

‘Where a hundi is silent as to the payment of 
interest, bubin accordance with prevailing custom 
interest is payable if the hundi ig not met within 
a certain time, the drawer of the hundi is liable for 
the payment of interest L В Марне Po E v. 


Interpretation of Statutes— History of 
previous legisiation, whether sheuld be referred to. 
The words of an enactment must-be read in 

their natural meaning withont reference to the 


previous law or the history of legislation previous. 


to the passing of the enactment, : 

Where the natural meaning of the words is 
clear and indisputable, an intention to the con- 
trary cannpt be imputed to the Legislature by 
reason merely ‘of ‘the previous history of the enact- 
nients on the subjóct. L B KYAUKSEMA v. APARNA 
CHARAN, 10 L. В. R. 826 342 


Judicial Officers’ Protection Act 
(XVIII of 1850), S. I —Subordinate Judge 
dealing with Pleader's conduct in a case, whether 
acting judicially. 


‘Defendant, a Subordinate Judge, called upon 


plaintiff, a Pleader, to withdraw certain allegations. 


made by him in an application and to apologise to 
the former. Plaintiff refused todo this. Defend. 
ant, ‘thereupon, served a notice upon plaintiff and 
also reported the matter to the District Judge. 
Plaintiff sued defendant for damages for alleged 
defamatory statements contained in the notice and 
report: . 

Held, that the defendant was protectéd by- the 
provisions of sectio? 1 of the Judicial Officers’ 
Protection Act, and that the suit, therefore, was nob 
maintainable В Virgar RAMOHANDRA QULWADI v. 
RAGHAVENDRA RAMRAO BAINDUR, 28 Bom. L, R. 447: 
45 B, 1089 


* 
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Jurisdiction Small Cause Court, whether can. 


try suit to recover money misappropriated by 


defendant —BSuit based on wrong аті not on promise - 


to maké restitution. 

Where iu в suit to recover money the acts 
aHeged in the plaintsamoupt to misappropriation, 

-the cause of action peing based on the wrong 
alleged’ against tha defendant and mob on any 
. promise to make restitution, the shit is triable by 
a regular Civil*Court, and not Ьу ће Court of Small 
Causés, C OnERAEUDDIN v Вам Sizamay, 95 С. W. 
N. 256 432 
Jurisdiction of Сім and Revenue 

Courts-—Money advanced for investment in 

mortgages—Suit to recover money advanced and 

profits of morlgages invested in, whether cogiizable 
by Civil Court. 

A suit to recover а sum of money advanced 
for the purpose of investment by way of fhort. 
gages, and for an account of the profits enjoyed by 
the parties in the mortgages taken up, is cogniz- 
able by a Civil Court, the relief sought not being 
obtainable by any suit Wrought under the Agra 
Tenancy Act. А Guausmax Dass v Katyay Mat, 
2 U. P. L. К. ( A.) 422 
Landlord and tenant-Additional rent on 

ground of occupation of more land than aasessed, 

how to be determined. 

In determining whether a landlord is entitled to 
rent onan enhanced rate on the ground that the 
tenant isin occupation of more land than that for 
which he has hitherto paid rent, the Court will first 
consider whether since the date of the last assess. 
ment of rent, land has been added to the holding 
by encroachment, accretion or in like manner, If 
this is answered in the negative, it will consider 
whether the rent was assessed at a consolidated 
sum for the entire tract in the possession of the 
tenant, whatever its area might turn out бо бе; or 
whether the rent was assessed ou an area fixed by 
estimate or determined by measurement. If the rent 
was not fixed as a consolidated sum, the elaim for 
additional rent will succeed. © Dugaarriya Оноп- 
DHURY v. Hazra Gary, 25 С. W. М. 204 453 


Co-sharers—Right of one co-shaYer to sue 
for whole rent—-Purchaser of portion of holding by 
one co-sharer, effect of —Bengal Tenancy Act (VIII 
of 1885), в. 22 (2). 

One co-sharer, is entitled to bring а suit for 
the entire rent payable to him and the other co- 
sharers, when the others do not join in the suit. 
He cannot, however, maintain the suit for his 
share only, in the absence of proof of such an 
arrangement between himseif, his co-sharers and 
the tenants. 

The right of a co-sharer to bring а suit for the 
entiye rent is not affected by one co-sharer purchasing 
a portion of the holding. Pat Ram RATTAN PRASAD 
v. JANG BAHADUR SINGH ” 47 


Dispossession of tenant—Landlord having no 
hand in ouster—Limitation—Benfal Tenancy Act 
(VIII of 1885), Sch II, Art. 3, applicability of. 
The fact абв tenant was dispossessed by a third 

person under the authority of the landlord, is not 

. by itself sufficient to bring the case under Article 

8 of Schedule ПТ of the Bengal Tenancy Act, unless 
it is found that the landlord had a hand in the ouster. 
C Атом ишки Gazı v. Навіматн MITRA 763 
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*Enhancement of rent of osat-nim-how]a, 
* suit for—Naming eum certain in connection with 
grant of descendible tenure, whether implies fixity 
of rent—“Borokta,” meaning of? _, i 
The word “borokta” usedin a kubuliyat means 
"in due or proper time”, and does mob import any 
fixity as to rent. 

Where variableness of јата, is the normal cone 
айп, the mere naming a “sum certain" in con- 
yection with the grant of a descendibie tenure does 
not import of itself fixity Фо that sum, in „tha 
absence of positive words or of other evidence to 
show that such was tho qriginal design. С Brans~ 
WAR Кот v. Broso Kanta Row 83 O, L. Ј. 2988 49 
Inam, resumption of—Ryotwari pattah, issue 

of —Liability of occupanty ryot to be ejected, 

Where an inam is resumed by Government, who 
thereafter issue a ryoiwari pattah to the inamdar, 
the rights cf tenants ато had acquired occupancy 
rights in the tam are not affected by such pattah 
and they cannot be evicted on the strength thereof, 

In exercising the rights of resumption as against 
a part-owner of land, Ње resumer cannot interfere 
with the rights of fhe other -partownor, М 
ELAVARTI VENKATAPPACHARYALU 0, TIRUMALAREDDI 
PAriREDDI, 18 L. W. 208; 44 М. 260 309 
Kabuliyat, rent-sutt based on, if bad for 

defect of parties when all executants are made 

parties. 

A suit for rent based ona kabuliyat cannot be 
dismissed for defect of parties when all the execni- 
ants of the kabuliyat are parties to the suit, C 
HosENJAN v, MAHAFEDJUDDIN 619 
Lease—Forfeiture for non-payment of reat — 

Relief against forfeiture— Interest on arrears of rênt, 

liability of tenant to pay. 

Where according to the terms of в lease the 
tenant incurs forfeiture by non-payment of rent, 
he can be relieved against such forfeiture only on 
payment of the full arrears of rent, including such 
portion of the arrears as ін barred by limitation. 
The landlord in such а case is entitled to interest 
on the arrears duo, Wi ApxaPAn: VASUDEYA Uppa 
v. KRisHNA Una, 40 M. L J. 460; 13 L, W. 420; 
29 M, L. T. 235; (1921) M. W. N, 246; 44 M. 629 

593 
Lease—Sub-lease by lessee out of possession- 

Suit against trespasser for possession and mesne 

profits-—Decree, form of. 

. Where a person, whether the owner or merely a 
tenant, creates a tenangy under him which entitles 
the tenant to the exolusive use of the land or of tho 
house, as it may be, the person creating’ the tenancy 
cannot have any right to actual possession, unlesa 
he has, by the lease or bf agreement with his tenant, 
reserved to himself te right to re-enter and take 
possession. He has, if the facts arise, a right by due 
process of law to havo the tenancy created by him 
determined ‘and his tenant ejected, but so long as the 
tenhnb is entitled to possession, the landlord cannot 
be entitled to possession, having parted withhis r&ht 
io possession by the creation of the tenancy. 

A landlord whose title is denied by his tenant has 
aright to have the tenancy determined, A land. 
lord whose title is questioned by some one other thán 
the tenant has a right to a declaration under 
section 42 of the Specific Relief Act:and if any ong 
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Landlord and tenant-coid, ^ èe =" . 


.«nbers on.the receipt of-tlte rents and ргойів of the, 
- land.and takes from ‘his tenants the tents which were 


due, to him, he is\entitled as against suéh person, not 
only to a declaratory decree declaring his title and 
thatthe other person has no title, but to a decree 


- putting him junto possession, thatis, whatie known as 


formal possession, as contradistinguished from actual 


‚ or; khas чаша of the lands as against the person 


. wrongfilly taking th® rents and profits to whigh he, 

. the landlord is entitled. PA Davoop MOHIDEEN 

RQowTHER v. ТАТАВАМА Iyer, 40 М. D. J. 88; 13 n. W. 

- 281; (1921) М, W. N, 48; 29 M. L, Т. 78 "284 

— Malabar —Agrivultural lease, nature of, not 

ey proved —Presumptqn— естеп suit-—Duty of 
*- (бош. _, ‚ 7 E в 

Where the nature of an Agricultural tenancy is not 

proved, the presumption is that the tenancy is 

from year to year, and this is so, even as regards 

: agricultural leases in Malabar, if the tenants have 

noesadditional mortgage rights as in kanom tonures, 

Inasüib im ejectment it із the duty of the Court 

to come:to a finding.as to the nature of the tenancy, 

and whether the tenancy so found had been put 

an end to on the date.of thé suit, Ni IvTINAN v, 

Govinpan МАмворм, 13 L, №. 397 ; .390 








VUE Occupancy holding, not transferable—Sale tn 
ewecution of smoney-decree——Tenant, whether can 
- object., 


An occupancy raiyat in a village, where ‚до 
custom of transferability without the consent of 
the. landlord exjsts, cain object to the sale of his 
.holding in execution of a money-decree obtained 
‘by a.creditor who is not his landlord. Pat Dewan 
Ram Онлсрнаву v. Arun MUNDER, 2 P.L. Т.84' 
68, L. J. 202: (1021) Рат. 197 . | 55 
Rent-decree—Huecution—Landlord, right of, 
. . to proceed, against other property of tenant. 

A landlord, who obtains a decree for rent against 
his tenant, is not precluded, in execution thereof, 
from -proceeding against the, properties of the judg- 
ment:debtor other, than the holding, and is not 
obliged to proceed, in the first’ instance, against the 
holding. Pat Kresno Prosan Sinan v, PanmaNJoTA- 
Комик, 6,P. L. J. 853, 2 P. Ф. 603 : 532 

- Ryotwari lands—QOccupancy rights, tenants 
claiming-—Burden of pi oof—Swamibhogam, meaning 








of. * ў B 
. Where tenants claim occupancy rights in ryotwart 
land in respect of which the l&nd.holder has a 
wryotwari pattah, ће burden of proving that right by 

, strong evidence lies on the Я 

The term ‘“swamibhogam” usually implies that 
the ownership in the soil vests in the person who 
is entitled to swamibhogam. SUBRAMNYA KARI- 

YALAN v, SIVASUBRAMAYA Farrar, 1% L. W. 40; 41 
M, L. 7.175. . ; e : ` 750 

Statement in sale proclamation aa to rate of 
rent of tenancy, whether binding on landlord — 
Secondary evidence—Sale certificate, whether admis. 
sible . В ERNE: . 

А landlord is bound, by theistatemenb in a sale 
proclamation as to the -rate-óf rent .payable. in 
respect, of & , tenancy adyertised *for sale at his 
instance in execution of ja, decree for arrears of 
rent. Where, such, a gale „proclamation is not 
fortheoming after the sale, the sale certificate may 
be -acoeptad : as: secondary evidence of what was 
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“specified in tha so]e proclamation as фо «ће rate of 


rent payable. MIDNAPORE ZEMINDARY (0,, Lp. v. 
ENATULLA BARKAR : . 60: 


Suit for vent -sAbatement claimed ‘on ground 
of diluvion—Burden of proof. - Kr Regum 
Tn авиа for rent on the basis of written con- 





“tracts sntecedént, tothe Bengal Tenancy Act, the. 


defendant claimed abatement of refi on the ground 
that durinr the years for which rent was claimed 
a considerable portion of the land of the tenancy 
had diluviated: S ; 
Held, that, in the absence of an express agreement 
to the contrary, as soon as the fact of diluvion had 
beer? established, the tenant was entitled to abate- 
ment of rent, and the burden was shifted to the 
landlord to prove the reduced amount ‘of rent 
jusfy recoverable, by proof of the extent of the 
diluvion, and thatin the absence of any evidence 
for the determination of this question, the landlord 


“was entitled to a decree to the extent only of 


the written admission ofthe tenant. © Kristo Das 
Law v.'ABDUL Karim, 26 О, W. N. 828; 84 О, L. J. 
85 474 


е Suit for rent—Rent in kind, money -equiva- 
lent of—Kabuliyat for payment of rent in kind, 
construction of —Amount payable in money in default 
of payment of rent in kind—Bengal Tenancy Act 
(VIL of 1885), з. 158-—-4рреаї in rent suit. 

In suits for rent based on kabuliyats providing 
for the payment of rent in paddy or its price, the 
Courts, in deciding the question whether in the 
event of default being made in the delivery of the 
.paddy, the landlord would be able to recover the 
price named in the kabuliyats or the market price 
of the paddy prevailing at the time of the default, 
should “construe these’ contracts (kabuliyats) and 
ascertain the intention of the parties, having regard 
to the ordinary meaning of the language used 
therein, and the fair inference which can be drawn 
from the terms thereof, They should not speculate 
whether certain terms or worda were inserted in the 
contracts from some motive or for some object 
which eahnob be ascertained from the terms of the 
contract. ^ ` К : 

A kabuliyat provided that the tenant would 
deliver 6) aris of paddy as rent to the landlord 
but in the event of his default to deliver the paddy 
the landlord would be entitled to realise its price 
"as stated above", viz, Rs. 15. In a suit for the 
money equivalent of the rent: . 

Held, that on the construction of the kabuliyat 
the landlord was ‘entitled to recover Rs. 15 as the 
money value of the paddy, and not its market value 
at the date of default, 

‘ Per Richardson, J.—The. language ofa contract 

of this kind must be interpreted according to its- 

natural and “ordinary meaning and . where the 
money equivalent of the rent in kind is fixed by 
an agreement between. the parties, words cannot 
be inserted, which the parties did not ase, for the 
purpose of alterin$ the natural meaning of the 
document, as that would be to make в contract for 
the parties which they did not make for themselves, 

A question as tothe amount payable in money: 
in default of the payment of rent in kind is “a 
question of the amount, of rent annually parable by 
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à tenant” within the meaning of section !5! of the ' 


Bengal -Tegancy Aot. 
Poppar .. 
. Lega! necessity, absence of, plea of, whether 
` caaba.urged by transferee of minor. See SALB 
_ BY GUARDIAN OF MINÜR о 313 
Legal Practitioners. Act (XVIII of 
: 1879) —8uspensibn of practice on entering Govern- 
" ` ment service z Application for permission to resume 
practice after dischatge from service — Complete 
disclosure of facts necessary. ° 
In an application for permission to resume 
practice by a Pleader who had entered Government 
service but has subsequently been discharged 
it igincumbent on him to make а full and complete 
disclosure of the facts which have led to his removal 
from Government service. © MUKUNDA lan DHAR, 
In thé matter of, 22 Ов L Т, 591 ^ 83i 
——— S8. З, Зб — Tout, who is—Person who looks 
: after cases and-writes petitions, if tout. 
: Looking after people's cases and writing petitions 
for them do not make a person a tout within the 
meaning of section 3 of the Legal Practitioners 
Act. In order that а person may be declared a tout 
it must be proved that he procures the employment 
ій any legal -business of any legal practitioner in 
consideration of aniy remuneration moving from such 
practitioner, C Keramar Ani w EMPEROR, 22.0R f 
J, 539 . : | >. 829 
Limitation, law relating to, date of coming 
into force of. * E i ‘ D 
-The Law of Limitation is а branch of the ad. 
jective law and: governs all prooéedings to which 
it is applicable from the date of its enactment Yat 
MYERS v, DivakAR MANI Lan & Co ,2 P. L. T. 655 100 
Limitation Act (Ix of 1908), ss. 2 
(10), 22 —Suit— Application —" Deemed,” meaning 
` 9f —Civil Procedurë Code (Act V of 1903), О. IX, 
` т. I3— Application to set aside an ex parte decree— 
` Added party — Limitation, 
` Ав in the Limitation Act а “suit” does not 
include an “application,” section 22 of ‘the Act, 
which speaks only of suits, does not apply to 
applications. Even apart from the section, an applica- 
tion to seb aside ‘ап ew parte deoree (annot, as 
xegards an added party, be regarded to have bsen 
made when the added party is actually” brought оп 
the record of the application. 
. When a thing is to be "deemed" to bo something 
else, in trath itis not that ‘something else, but is 


C Намо Ати о. Raw KUMAR 
ee 63 


treated as that something else by a statutory fiction . 


for the purposes of that particular Statute, ‘Thus 
ihe word-“deomed” in section 22 of the Limitation 
Act indicates that the atatutory- fiction can‘ ba 
resorted to only when after the institution of a guib, 
а new party is added or substituted. Pat Cumann- 
mga Roy v. BAM Kuer THAKUR, 8 P. L. 1.463 536 
SS. 5, 12—appeal—Copy of decree, ap- 
plication for—Period- between delivery of judgment 
and signing of decree, whether can be allowed-— 
Wrong practice—-Sufficient cause, . . 
: The time requisite for obtaining а сору of the 
decree within the meaning of section 12 of the 
Limitation Aot, does not begin to run until the 
actual abplication fora copy has been mado 
* "If an-appellant does upt- apply for copies: until 
after the expiration of the period prescribed: for 


ee 





~ 


. 
thè appeal, provided copies .are obtainable within 
that perigd, he is not entitled to deduct the time 


Ө ' between the ао шы! signing of the десте and the 


delivery of the judgment | 

Where.an applicant for leave to appeal to. His 
Majesty in Council was misled bythe practiog of 
calculating the period of limitation for application 
for leave to appeal from the date om which the 
decree was actually signed followed until quite 
cacgntly and filed his applicatiga beyond time; 

Held, that in the partioular circumstances of the 
«аве the period ought to be extendedSunder section 
5 of the Limitation Act. at Јуотіхока Nana v. 
Lopxa Ootuary Co., 2 P. L. T. : 61; (1021) Рат. 177; 
6 P. L. J. 350 ИЗ СИ . 649 
.-——— SS. D, 14-—Period “occupied in review 
' proceedings, wien can be deducted in computing 

‘ limitation for appeal—Discretion—Court mis- 
directing itself as to law applicable—-Supertor Court, 

duty of. К 

In computing the periód of limitation presoribed 
for an appeal, before the appellant can claint the 
period ocoupied ‘in review proceédings to be 
deducted, it must -be found that the proceedings in 
the review were reasonably presented and in good 
faith . E . 
* If а Judge who- purports Ёо, өхегоізе discretion 
does so, under the view’ that there is no general 
rule, when in fact,theré is one, or in other words, if 
he has misdirected himself as to the law to he 
applied to the case, he cannot exercise a judicial 
discretion andthe superior Court must either remit 
the case or exercise the discretion itself С Taara. 
MANI DASI р PITAMBAR BAUIYA 957 
Ss. 14, Sch. I, Art. 152 (5)-—"I» 

accordance with law"— Application by one of several 
. plaintiffs for execution, disallowed Subsequent ap- 

plication by all plaintiffs—Time occupied in pro. 

secuting previous application, plaintifs, whether 

entitled to deduction of, 
. An order deciding that an application for exe.' 
cution by one of two or more plaintiffs is not com- 
petent, amounts to holding that the application is 
not “in accordance with law,” within thé meaning 
of clause (5; of Article 182, Schedule І to tho 
Limitation Act. И 

-A decree was passed in favour of several plaintiffs, 

One only of them applied for execution, but. the 
application was disallowed in second appeal. There. 
upon all the plaintiffs joined in an application for 
execution. The judgment-debtor contended that ihe 
application was time-barred, having been mado moro 
thah three years afteréhe date of the final decree in 
the suit: + -— " 

Held, that the application was within time, as the 
plaintiffs were entitleg, under section 14 of the 
Limitation Act, toexclude the time ocoupied:in 
prosecuting in good f&ith the previous. application. , 
The expression “another civil proceeding" in that 
seotion did, not contemplate a proceeding. in в 
different Court to the one in whick the proceeding 
said’ to be time-barred is pending. .. . s 

Though the wor “misjoinder” alone ія ла] ine 
Explanation 111 to section 14 of .the. Limitation 
Act, there is по’, distinction between .non.joinder. 
and misjoinder for. the: purpose of tho section. 
Misjoinder and non-joinder are only variations 
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of the same defect, S IBRAHIM v, GHULAM Hossain, 
16'S, L. B. 11 7 
A— S. 

effect of, on puisne mortgagee. P 

A mortgagor whose interest in the property mort. 
gaged to several persons has not wholly ceased to 
exist, can make an acknowledgment of liability in 
favour of thé first ET MUN во ан to bind the 
puisne’mortgagees also. “WI Laxsumanan Quarry v. 
Murnaysa Onerry, 40-M. L. J. 126; 29 M. І. ТАЗ 


S» AO—~ Equity of redemption, purchaser of 
amether a ‘person liable to pay’ under the section 
—Payment of amount corresponding to interest, 
whether payment of interest as such, 

A purchaser of mé@rtgaged property at a Court. 
auction is а person ‘liable to pay the mortgage 
debt’ within the meaning of section 20 of the 
Limitation Act, - 

Where such a purchaser pays into Court a sum 
equal tothe amount due by "him for costs, leaving 
a sum in excess, whichis the amount of interest 
duc, the excess amount must be regarded as pay- 
ment on account of interest as such. М Arzonam 
SowcAR v. VENKATASWAMI МАІрО, 40 M, L J, 218; 18 
L, W. 193; 44 М. 644. ` 39 
5. 20—Part payment—Literale person— 

Recital ot payment not in his handwriting— 

Signature only, whether suficient. 

Iu order to satisfy the condition of section 20 
of the Limitation Act in the case of a literate 
person, it is nob sufficient for him to write his 
name beneath a‘statement of the payment uot 
written by him: the whole recital of payment 
must appear in his handwriting. N Bisnesuwar 
Das,v. Марно Rao, 17 N, L. B. 40 


S, 20, proviso - Part payment of princi- 
pal by illiterate person —Indorsement, how to be made. 
16 is a sufficient cdapliance with the proviso to 

section 20 of the Limitation Act if the person 

making a part payment of the principal, being 
unable to write himself, gets another person to 
make the indorsement for him and on his behalf. 

Pat Sa Raw Since v Kasni Monznan,2 P. L. T. 











855 644 
——— S. 22, applicability of, to execution pro- 
ceedings. d 


Section 22 of the-Ifimitation Act does not apply to 
proceedings in execution of decrees, Pat Goras 
Korr v, МОНАММАр ZArFFAR Hassan Kuan, 6 P.L. Ј, 
868; 2 P, L. T. 619 
S. 28, scope of. ө . 

An owner of property does not lose his right 
to property merely because he happens not to be 
in, possession of it for twelve years. His right 
under section £8 of the Limitation Aot is only 
extinguished at the determination of the period 
limited by the Act to him for instituting a suit 
for possession of the property. It must be, there. 
fore, that the period cannot be determined unless 
it has commenced to run, and the period will*nót 
«omrftence to run until some ope else gets into 
possession of the orien &nd holds adversely to 
the true owner. SwAMIRAO SHRINIWAS PARYATI 
v. ВнІМАВАІ РАрАРРА Desai, 28 Box, 1. Б, 416; 45 B. 
10:0 101 
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- Sch. 1, Art, 10—Pre-emption,. suit for 
(Limitation, commencement of—Registration, com- 

pulsory, effect *of. * Г 

The object of the Legislature in enacting Article 
10 of Schedule I to the Limitation Aot was to 
‘provide a period of ome yer from the date dn 
which the person entitled te pre-empt was expect- 
ed to know of the transaction sought to be pre- 
empted, and this knowledge is conveyed either by 
the delivery of possessions if the pfoperty admits 
of physical possession, or by the registration of 
the deed of sale, 1 16 is registered and so far as 
the reasorf of the rulé is concerned, it is immaterial 
whether the registration is effected with or without 
the consent of the vendor, In either case regie- 
tration is equally effective as presumptive evidence 
of notice of the transaction to the parties concerned, 

On, the 19th September 912 one D. sold his 
ocoupanoy rights in & plot of land to the defend- 
ant, but refused to have the sale-deed registered. 
On the !bth October 1912 he sold the same pro- 
perty to the plaintiff. Pherenpon defendant took 
proceedings for the compulsory registration of the 
sale-deed in his favour and registration was effect 
ed on 22nd November 1912, In the meanwhile the 
plaintiff had obtained possession of the property 
Defendant consequentiy brought a suit for posses- 
sion on the strength of his sale-deed and having 
obtained а decree, got possession in execution on 
18th June 1914. On ist October 1915 plaintiff 
brought the present suit for pre-emption: 

Held, that the suit was barred by time under 
Part LI of Article 10 of Schedule I of the Limita- 
tion Act and that no provision of that Act could be 
invoked to suspend the period of limitation. L 
Nacina Sinan v. DUNI CHAND 


Arts. 10, [20—Pre.emption 
~—Lease— Limitation applicable—Custom—Pre-.emp- 
tion —Wajib-ul.arz—"Intikal" meaning of—Appeal, 
second —Plaintiff, whether can take up inconsistent 
positions, 











A suit for pre-emption in respect of a lease, 
pure and simple, is, as to limitation, governed by 
Article 120° of Schedule Ito the Limitation Aot, 
and not by Artiole 10 of that Schedule 

The wajib-ul-arz of a village recorded a custom 
of pre-emption in respect of transfers by sale or 
mortgage, but in а later wajib-ul-arz fhe custom was 
said to exist generally in respect of intikal, and the 
question was, whether the said custom applied in 
respect of a lease : 

Held, that the use of the word intikal in the 
later ‘wajib-ul-arz did not broaden the custom во 
as to inelude a lease. 

Where a plaintiff takes up his position on the 
basis of custom, he cannot, in second appeal, be 
allowed to shift his position and take his stand 
on а point wich would have the effect of re- 
opening the whole case. А MuxHzAn Rar v, 
HIRANAND SiNGH,19 А. L. d. 442; 8 U, Р, L. В. (A.1 
B! ‚ 884 


. 
Arts. ; IO, 120—Sale— 
Covenant for pre-emption on re-sale—3ale by vendee 
—Suit by first vendor for spre-emption—LAmis 
tation, 2 $ 
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T.’ by, registered deed of sale sold certain prop- 
erty to V. the deed contained a covenant for: 
pre-emption in case of re-sale by’ the vendee. 


Under an oral arrangement T. retained possossion * 


` till a betel garden on the property ceased to exist; 

after” this happened, X., with notice of the cove- 
‘nant, purchased the propefty from V. and more 
than one year after r&gistration of the deed ovi. 
denoing this sale, T. brought the present suit to 
enforce his right of pre-enption obtained by his 
contract with V, and the question was whethor the 
suit was barred by limitation :' 

Held, that Article 120 of, Schedule. I to the 
Limitation Act applied and that the sult was not 
barred by limitation, 

Krishnan, J.—Whether Article 120 or Artjole 10 
of Schedule I to the Limitation Act applied, the 
suit was instituted within time, inasmuch as 
possession had not been taken by the vendeg М 
CVRELAYUDHAM PrLLAI V. THINA VELAYUDHAM PILLÀ!, 
18 L. W. 2€8; 40 M. L, J. 413; 29 M. L. T. 2555 (1021) 
M. W. N. 207 27 
Sch. I, Arta ЗІ, G2—Suit to recover 

surplus proceeds of sale held by Railway. 

A suit against a Railway Company to recover 
the surplus proceeds of asale held. by it under 
section 53 of the Railways Act is nob governed by 
Article 31 but by Article 62 of Schedule I to the Limi. 
tation Act, the proceeds held by it being received 
for the plaintiff's use. WI TARABCHAND v. Maprae 
AND BouTrHEEN МАНВАТТА Ry. Co, 18 L W. 698 
(1921) M. W, N. 4°2; 41 M. L, J. 205; 44 М 828 

742 








— Art. 44— Guardian, sale by— 
Suit by ward to recover property Transaction, 
whether void or voidable—Limitation—Sale-deed, 
parties having no title joining in, effect of —False 
recitals of vendor’s title, effect of. 

When а guardian acting in his capacity of 
guardian sells or otherwise transfers the property 
of his ward, the transaction is not void but only 
voidable, anda suib by the ward to recover that 
property subsequently, for he must get the 
guardian’s transfer set aside, must be brought 
within the period of limitation prescribed by Article 
44 of Schedule I to the Limitation Acti 

A deed of sale does not become ineffective 
against any of the executants, because others who 
are subsequently shown to have had no title have 
joined in exeeuting it. 

An erroneous or false recital of the vendor’s title 
in a sale deed cannot be relied on as not passing 
his real title to the prope:ty sold. М AnuwuGAM 
Ришат v PANDIGAM AMBALAM, 40 М. L. J. 475; 13 
І, W. 416; 29 M, L Т. 255; (1921) М. W. N. 256 

632 

Art. 


* alienation, limitation for~ Decree in suit, form of 
See MUHAMMADAN LAW—ALIENATION 28 

: Art. 47—Criminal Procedure 
"(lode (Act У of 1898), з. '145—Mamlatdars’ Courts 
Act (Bom. Act II of 1906',°в. Б 2)-—Injunction 
granted by Mamlatdar —Order set vside by Districé 
Deputy Collector—Order “under s, 145, Criminal 
Prosedwre Code —Possession, suit for— Limitation, 

. Plaintiff obtajned an injunction from a Mamlat- 

dars Sonrt restraining the dafendinc from dis- 
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turbing defendant's possession over the spit land. 
Defendant applied to the District Deputy Collector 
in revision, who dismissed the plaintiff's suit The 
plaintiff then made an application under section 45 
of the Criminal Procedure Code and tke Magis. 
trate made an order adverse tothe plaintiff. The 
latter then brought в suit fof possession of the 
land : ° 

Held, (! that the District Deputy «Collector had 
no jurisdiction to interfere with the order of the 
Mamlatdar and that, therofare, his orden was a 
ашу. . 

e (2) that the only order againste the plaintiff 
was the order of the Magistfate under section 145 
of the Criminal Procedure Code ; i 

(8) that, therofgre, limitation under Article 47 
of Schedule I to the Limftation Act began to 
run from the date of the Magistrate's order, amd 
not from the cate o" the order of the District 
Deputy Collector. Б VENKATESH , Ravan SHETTI v 
Вико VENKATESH BHAT, 123 Bom L. В. 473; 45 B. 
1135 x 224 
Sch. L Arts. 62, 97, I I1 3—8ale— 

Indemnity clause—Suit to enforce tademnity clause 

— Limitation applicable, 

Defendant sold certain land, including land 
which belonged to his minor nephew, to plaintiff 
in 1507, The sale-deed contained a clause that if 
the minor on attaining majority raised any objec- 
tion to the sale of his share, the vendor would 
make over to the vendee an equal area out of his 
own land. Mutation of the minor’s share of the 
land was refused in 1907 on objection being taken 
by the’ minor’s mother, In 1910 plaintiff sued for 
a declaration that te wasowner of the whole land 
purchased by him. His suit was dismissed, so far as the 
minor’s share wasconcerned, in 191:. In 1917 the minor, 
having attained majority, mortgaged his shire to 
one G., who dispossessed the plaintiff from the land 
in 1919. Plaintiff thereupon brought the present 
suit to enforce the indemnity clause contained in 
his deed of sale and in the alternative for Rs. 3,000, 
being the value of the minor's share: 

Held, (1) that as regards the claim for the 
recovery of an equal area cf land from the defend. 
ant, the suit was one for specific performance of 
the covenant contained in the sale.deed and was 
governed by Article 118 of Schedule I to the 
Limitation Act, and that limitation having begun 
to run either ір 1907, whennutation of the minor's 
share was refused on objection being taken by his » 
mother, or in 19'', when the plaintiff's suit for 
declaration was dismissed, that part of the snit was 
"barred by time; e 

(2) that as regards the claim for recovery of the 
purchase money, it was governed either by Artiole 
62 or by Article 97 of Schodule I to the Limitation ` 
Act; Ы 

(4) that if the Saim was governed by Article 62, 
it was barred by time inasmuch as limitation began 
to run from the date of the sale ; 

(4) that if the claim was governed by Article 97, 
it was equally barred by time, inasmuch as limitation 
began to run when the plaintiff's title was first denied 
fn 1907 ог at the latest when it was declared in !91L 
that he had vo title. Ё. ТАРАЗ: Мат, v. JuANDOO 
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T ema Sch. lL Art. 85—Mutual transactionis— 


Suit to recover Salance—Limitatton applicable. 

Defendants used to send grain to plaintiffs to be 
sbpeked and.sold by the latter and, used also to, 
borrow money from the plaintiffs [he latter 
brought a suit to recover the amount of з balance 
struck by the defendants: ! 

* Held, (1) thatthe state of dealing between the 
parties disclosed a mutual, current and open 
account ; Р 

(2. Њар the mere stjking of the balance by the 
defendants’ was no evidénce of a now contract; М 

(3) that the esuib was governed by Article 85 of e 
Schedule I to the Limitation Act. ЫШ Ratan CHAND- 
Jawata Das v. Asa SINGH-BOGHA SINGH 898 
Art. 93,-“Atiempt to enfo-ce а 

. forged instrument,” Meaning of ~Mere mention of 

instrument in written statement filed»in previous suit, 

whether “attempt to enforce.” 

What does or does not censtitute an “attempt to 
enforce a forged instrument,” within the meaning 
of Article 93 of Schedule I to the Limitation Act, 
must depend проп the facts alleged in each cage. 
But.as a general proposition the expression meaus 
the institution of any proceedings in which the 
génuineness of the instrument is directly put in 
issue and to which.the person, against whom it is 
sought to be enforced isa direct and necessary 
party. It is not necessary, however, that the in- 
stitution should be by the person, relying upon the 
instrument, only as а plaintiff in a suit. 

. The mere mention of the existence ofa Willin 
the written statement filed in a previous suit, 
withoat producing the Will or doing anything to. 
obtain a decision on its genuineness or binding 
character, cannot be said to be an "attempt? io en- 
force the Will withinthe meaning of Article 98 of the 
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‘Limitation Act. DAMOJIPURAPU ACAANNA 
PANTULU v. SEETHAMMA, 4) M. L. J. 848 53l 
Arts. 97, 120-—Payment 


' made by debtor under [едай process—Suit to recover 
amount paid—Limitation applicable, 
' A oreditor of an insolvent obtained a decree 
against him and attached a debt due to the 
insolvent by the plaintiff, Plaintiff paid off his 
debt and obtained a release. Subsequently, the 
Rocevier of the insolvent's estate sued the plaintiff 
for the debt and having obtained a decree got 
payment of the debt. Plaintiff then brought the 
present suit to recoves the money which he had 


* paid to the creditor of the insolvent: 


Held, \1) that the suit was maintainable ; 
(2) that the suit was governed either by Article 


97 or by Article 120 of Schedule I to the Limita-* 
tion Act. L BAnEISKEN Das-DHaNPAT Rat v, DEVI 
SARAN ° 929 


——— — — Art. 120—901 for declaration 
— Right previously denied hefare®six otra —- Plaint'ff 
in  possession- No —suit—Partitipn — Right адат 
questioned-— Fresh cause of action. 

То 1901 the defendant obtained a decree against 

the plaintiff, in which by mistake 11 biswas, 17 

biswansis, 22 kachwansis were entered ав defendant’? 

share ingtead of 11 biswas, 7 biswansis, 22 kachwansis, 

and'he gota mutation of names with regpeobto the 

share in the decree. In 1905 the defendant sued 

the plaintiff, who was the Lambardar, for profits but 
* 
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failed to get profits for the extra 10 diewansis 


Tn 190: tho plaintiff got the decree amended by the 
High Court aiid jn 1910 obtained formal "possession 


‘over the extra 10 biswansis, but was refused mutation 


with respect to that and was asked to have the matter 
cleared up by the Oivil'‘ourt, The plaintiff, being hint- 


self the Lambardar, appropriated the profitsand did ' s 


not commence proceedings in fhe Civil Оопгь. In 1917 


the defendant applied for partition onthe basis of that * 


incorrect khewat entry and „the plaintiff objected, 
whereupon he was again referred to the Civil Court. 
The plaintiff sued the defendant and was met with 
a plea of lingitation : e 

Held, that the suit was nob barred by time, inasmuch 
as the plaintiff was himself in possession in 1910 
and had the corrected decree of the High Court in 
his fuvour and that, therefore, there was no need for 
him to embark on litigation thon, but that in 1917 
by thapartition suit he роб а fresh cause of action, 
which was not in any way in continuation of the 
original cause of action as the two matters of 
1910 and of 19'7 were separate and distinct. A 
Gonzart LAL v. Magnoon ФАнмаАр, 19 A. L. 605 

Sch. I, Art. 132-- Morigage-bond— 

Stipulation for payment by instalments and of whole 

amount on default—Buit by mortgagee — Limitation— 

Cause of action. 

Under the terms of a mortgage-bond the mort- 
gagor covonanted to re-pay the amount advanced. 
to him in specified instalments and on failure 
to pay any instalment to pay on demand the ` 
entire balance due: | 

Held, that the cause of action for a suit to 
recover the amount due on the mortgage arose 
from the mortgagee’s exercise of his option to 
demandypayment of the whole amount М KALIAPPA 
Napar v. SAMI Iyer, 1921) М, W. №. 834 762 
Art. [42—Swit for possession 

of land—Plaintiff not in possession within 12 years 

оў suit— Defendant, whether bound to prore 12 years’. 
adverse possession. 

A suit for recovrey of possession on a declaration 
of title is barred by Article 142 of the Limitation 
Act if the plaintiff fails to prove that he ever 
exercised possession within 12 years hefore. the 
suit and there is nothing to show that the land was 
not capable of ordinary occupation or 'eultivation. 
The defendant need not prove adverse „possession 
for 12 years. © Upay Мамраг v. Вам DURLABH 


SARKAR о 
Arts. 142, 144-—Zjectment, 
suit for — Possession, evidence of, valueless —HBuwrden of 
qroof — Possession, whether follows title. ‘ 

Per Curiam (Jawala Prasad, J., dissenting'.— 
Where in a suit for ejectment, the evidence of 
possession within twelve years of the suit ів found 
to be equully vaiueless on both sides, it must. be * 
held that the plajntiff has failed to satisfy‘ the 
burden of proof cast upon him of proving his pos- 
session within that period by proving merely a title 

















, and possession ab seme antecedent period. , Par 


Suva Frasap SINGH v. Hina Sineu, (1921) Pat. 805; 


2 P. L, T, 487 А 
—— Art. 144—Adverse possession — 
Serivee inum lands—Grantee, whether cin claim, 
ubsolute right by aduerse-possession. 








Oe 
Voli LXII] 
+ Limitation Act—conold. 


А. persan who gets possession of lands as emolu- 
ments for a service to be performed by him, 
cannot be allowed to treat the lands as his own by 
yperely .denying his liability to do service or by 


. neglecting to do that service, He should first 


surrender the lands te his master and agaim take 
possession thereof adversely to his master and enjoy 
them for 12 years after so re-taking possession, before 
-he gould set up title by adverse possession. M 
TAMIReI VENKATSAMI v. YIVYALA AMMANA, (1921) 

M. W. N. 378 771 

— —— Sch. I, Art. 176—Limitation and Code 

of Civil Procedure Amendment Act (XXVI of 1920), 

s. 2, applicability of—Interpretation of Statute — 

Deceased party — Legal representatives, bringtg of, on 

record—Delay, sufficient cause, when. 

New rules of limitation which are regarded 
merely as matters of procedure apply to cdises of 
action which arose before the enactment of the 
rules, 

The new Limitation Act, 1920, reducing the time 
limited for bringing on the legal representatives of 
a deceased party from six months as provided 
‘under Article 176 of the Limitation Act, 1908, to 
90 days, is retrospective and governs all applica- 
tions filed after the st of January 192), when it came 
into operation. 

Adelay in making an application to bring 
the legal representatives of a deceased party on 
the record due to a slip on the part of the 
Vakil without any default of the client is 
sufficient cause for excusing the delay. М Varras. 
YANATHA АІҮАБ v, GovixpaswAMY ОрАҮАВ, 13L W. 
522; .1921) M. W. N. 388; 41 М.І, J. 65 795 
Art. 182 (5)—Payment of 
maintenance allowance of judgment-debtor whether 
step.in-aid of ewecution. 

The payment of maintenance charges ofa judg- 
ment-debtor who is in Jail is nota ‘step-in-aid of 
execution’ within the meaning of Article 182 (5) 
of the Limitation Act. М Ramupu Onerry ө. 
VARADARAJA QHARIAR, 18 L, W, 280 480 
Limitation and Code of Civil Pro- 

cedure Amendment Act (XXVI of 

1920), 5. 2 79 


Madras City Police Act (Ш of 
1888), 5. 76— License, breach of conditions of, 
by servants of Licensee—Licensee, whether liable to 
conviction, 

Under section 76 of the Madras City Police Act, 
a licensee under the Act ia alone liable to con- 
viotion for & breach of the conditions of the 
license, even though the breach was committed 
by his servants. Proceedings under the section 
cannot be had against the agent ог servant of the 





licensee. Wi Vutayupna MUDALI, In re 3 
Madras Civit courts Act (IN of 
1873), S. 1G. See Hinnv Law—Ouszom 


Madras Estates Land Act (I of: 


1908), S. З (5), oorder of Collector under, 
nature of—Limitation Act (IX of 1908), Sch. I, 
Art. 14, applicability of—Right to be recognised ав 


+: land-holder, ‘nature of —Sutt for enforcement of such 


right—Specific Relidf Act (L of 1877), в, 42, proviso, 
applicability of. 
ә 
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Madras Estates Land Act-—concla, 


The order of a Collector rejecting an application 
under section З (5) of the Madras Estates Land 
‘Act for recognition as sole land-holder is nob'& 
final order? and а guit to set aside such an order 
is not affected by the period, of limitation: pres- 
cribed by Article 14 of Schedule I to the Limitation 
Act, 

The right of a person to be refdgnised as land. 
holder under the Madras Estates Land Act is not 
a*ecommon law right, реа right created by 

„ Statute, and where в person seeks to enforce such 
a right, the Courts are nog entitle to impose all 
the restrictions which a person seeking the ordinary 
relief of declaration is subjected to by virtue of 
section 42 of the ‘Specific Relief Act. М Vanni. 
SAWMI THEVAR v. ÜMELLASAMI THEVAR, 13 L, W. 104; 
29 M. L. T. 145; (1921) M, W, N. 193 2 

SS. З (5), 77—Hent, arrears of, 

suit to recover, by persón not landholder at date of 
suit but having thgt position when cause of action 
accrued—Jurisdiction—Civil or Revenue Court— 

Land-holder—-Assignee of arrear of rent, position 

of. 

A suit under section 77 of the Madras Estates 
Land Aob to recover arrears of rent by в person 
who, at the date when the renf is alleged to have 
become due, was the landholder, ‘but who since 
that date and before the date of the suit had lost 
that position, is cognizable by a Revenue Court and 
nob by а Civil Court. 

Per Sadasiva Aiyar, J.—The language of section 
З (5) of the Madras Estates Land Act, defining ‘land. 
holder’ as including a person’ “entitled io collect 
the rents of the whole or any portion of the estate 
by virtue of any transfer from the owner,” makes 
even a bare assignee of an arrear of rent from the 
owner of the estate or even a part thereof а ‘land. 
holder’ for the purpose of enabling him to pursue 
his remedies under the Aet asa 'land-holder/ M 
BOLLAPRAGADA VENKATA — LAESHMAMMA Gar о, 
CHINTAPALLI ACHIREDDI, 40 М, L. 3.819; 29 M. L. Т. 
208; 13 L. W, 003; (1921) М, W. N. 198; 44 M. 433 

89 
——— SS, 112, 146—Landlerd and о 

—Landlord, right of, to levy additional rent 

for second crop—Oustom or contract—Burden of 

proof—“Defaulter”, meaning of—Right to sue under 

5. 112, 

The landlord of а Zemindari is, prima faciep 
entitled to claim additional rent for a second crop 
raised on wet lands with the help of water from 

. an irrigation source belonging to the Zomindari, 
provided it is поб against any established custom 
of the estate or express or implied contract be. 
tween the parties ; the burden of proving that there 
is such an established usage or implied or express 
contract lies upqn the tenant, 

The term “defaulter” in the Madras Estates Land 
Act denotes that person only who ів the registered. 
pattadur, or heir of the registered pattadar, or the 
.person whom the landlord has become bound to 
recognise by reason of the provisions of section 146 
of the Act, and itis such defaulter alone who ів 
entitled tò bring a suit under seotion 112 of the 
Act for setting aside attachments, М Mipnarorn 
ZnMINDARY Co., LD. v. MutHAPPUDAYAN, 40 „М, L. J, 
218; 20 M, І, T. 186; 18 І. W. 387; 44 М, 584 337 





. Madras Local! 


* . 
105g 


Madras Estates Land ‘Act d 
"of 1908), Ss. 189, 192 —Fasli jasthieclaim 
for, based on contract—Suit by tenant to set aside 
altachment-—Omission to plead contract in fefence — 
‘Subsequent suit to set aside attachment for later 

arrears—-Res judionta—Oivil Procedwre*Gode (Act V 

of 1998), s. 11, Bapt, IF. 

Where in a‘suit by a tenant to set aside an 
attachment for arrears of rent on the ground that 
the landlord wás' nob entitled to levy fasli jasthi, the 
landlord fails to plead that he was entitled to make 
the levy under а speoih® contract with the plainsfff, 
he cannot, in a subsequent similar suit by the plaiut-, 
iff in respect “of labo» arrears, urge the plea of 
special contract, as that plea is barred as ree judicata 
under Explanation IV to section 11, Civil Procedure 
Code. * T * 

The decision ef the Question as, to the proper 
terms of a patiah in respeet of one fasli is res 
judicata foy subsequent faslis also, Mi KuPPUSWAMI 
Munani v. Sussa Агро, 13 L. М. 207 501 
Madras Hindu Transfers and Ве» 

quests Act (i of 1914) 37 
Boards Act (V of 

1884), ss. 60, 73, 76 —Uesses, recovery of — 

Notification under s. 74 mot issued, effect of— 

Summary procedure wnder s. 76, when to be resorted 

to. - 

The summary procedure prescribed by section 76 
of the Madras Local Boards Act, for realization of tha 
amount of a cess in default can only be rasorted 
to after the issue of a notification under section 73 
of the Act fixing the. date or dates from which the 
cess should be paid. The issue of a general 
notification under séction 6), making certain lands 
liable to s cess, would not justify the use of 
the procedure laid down in section 76. М 
Sscregary or Brate ror Inpialy. NARAYANAN 
ОнеттаАв, 40 M. L, J. 111; 13 L. W. 196; (1920) 
M. W. М, ВБ 51 
Madras Surveys and Boundaries 

Act (XXVIII of 1850), s. 25—Boundary 

dispute ~ Survey Officer, decision of, Anality of. 

When a Survey Officer, acting under the autho. 
‘rity of the Madras Surveys and Boundaries Act, 
decides a boundary dispute between the owners 
of .two villages, his decision becomes final under 
soction 25 of that Act if nob appealed against by 
instituting a suit in a Civil Court within two 


months. [V NacsivagpAN v. ALAGAPPA CHETTY, 
e138 L. W. 172 87 
Malabar Compensation for 


Tenants’ improvements Act (! of 

1900), s. 5—~Decree for eciectment—Tenant * 

"awarded, compensation —Mesne profits. 

Under section & of the Malabar Compensation for 
Tenants’ Improvements Act, a tenant, against whom 
a degree for ejectment has been passed, is nob 
entitled to continue in possession gand where such 
a tenant is awarded compensation under the Act, 
.he is nob entitled to claim mesne profits from the 
person to whom possession has been given for the 
period between the date of that person takings 
possession and the date of payment by him of the 
compensation awarded to the tenant." 

Mesne profits are payable by a person’ who is іп 
wrongful possession of another's lanl; possession 
obtained undor a proper and effective decree of 
Gourt is поб wrongful, and the person obtaining 
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Malabar Compensation for Ten- 
ants’ improvements Act—céncld. 


. ° 
- such possession: is, consequently, not Hable for 
WI MaxiaNv КотнІВ0ҮАТТАТН Кот. ' 


mesne profits, 
TAYIL RAMAN, 18 L. W. 44); 41 M. L J.18]- 924 
Malabar Law—Kenom, “nature and incidents 

of+-Kanom and melkanoms whether require attes- 

tation as morigage—Transfer òf Property Act (IV 

of 1832), ss. 59, „93. М 

А. kanom partakes of the hature of a nsufruotuary 
mortgage ond a leasó and is an anomalous mort- 
gage falling under section 0S of the Transfer of 
Property Att, however small the amount borrowed 
may be 

Капот and melkanom or melcharth deeds require 
to ba*attestad as mortgage documents under 
section 59 of the Transfer of Property Act. M 
Kanoryitn PARKUR v. THorTOLI KHOTTABATHIL, 427 
M. L, 4. 232; (1921) M, W. N. 229; 44 M. 844; 14 L. W. 
69 385 


Landlord and  tenant—Taraga deed, 
construction of —Renewal Bn improvements, provision 
for, whether binding covenant—Lease by stani— 





Covenant for renewal, whether binding on successor. ^ 


A covenant for renewal of & lease by a stant, 
after the oxpiry of the original term or for a 
term oxceeding the lifetime of the lessor, will 
bind his successor, provided the lease is such as 
is beneficial to the estate, i 

A taraga deed containosd the following provi- 
siou:—‘‘{ shall well improve this paramba and 
plaat . . бо. When the improvements 
have survived the period of decay and the cocoanut 
trees begin to bear their first fruits, Т shall take % 
taraga after fixing the rent in accordance with 
the local custom, on an inspection of the kuzhi. 
kanoms ;" 

Held, (1) that this clause was a binding covenant 
to renew the lease on the conditions therein 
sbated- and did not merely give an option to the 
landlord to renew the lease if he chose; 

(2) that the rent was to be revised in view of 
any larger yeild from the land that might accrue 
and also haying regard to the oustom of the 
country with respect to such leases. Wi Karruan 
Kortiyay v. Kyzaarre PuTHEN VEETIL THIRUMANGA- 
LATH KABARATAN UMMAMMA, 18 L: ҮЙ. 228; 29 М. L. Т. 
172; (1921) M. W. N. 163; 41 M. 609; 4l M. L. J, 202 
Mamlatdars' Courts 


Act (ПИ 
1905), s. 5 (2) 

Mesne profits, method of, calculation of— 
Joint decree, whether can be passed where some 
‘defendants hive been ewonerated, 

In ascertaining mesne profits the trae criterion 


or 
224 


is not the loss caused to the person wronged, bat : 


the gain made by the wrong-doer. 

Where in an action for mesne profits the plaint. 
iff exonerates some of the defendants, he cannot 
obtain a joint decree against the others. Pat 
. TILAKDHARI SINGH v. Ram PRASAD SINGH . 28 
y right to receive, whether transferable. See 
TRANSFER OF Propuary Act (IV of 1882!, s, 6 (в) 





Minor -Guardian ad litem not appointed’ 
—Defect, whether curable-——Civil Procedure Code 


(Act V of 1908), в. 99. A e 
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A minor«oannob be proceeded against without a. 


guardian ad litem, and where the mbther of a minor · 


* refuses to act as guardian, the proper course for 
the Gourt is to appoint one of its officers to conduct 
. the defence of the nfinor, and its omission to do 
во i8 a.defect which cannot be.cured by the ald of 
. seotion,99 of the Civil Procedure Code. Ù SURENDRA 
Матн Bosz v. AGHorE Матн Basu, 25 С. W. yr 


Mortgage—Attesting wilness—GScribe, when com- 
petent to prove ewecution-£Hvidence Act (I of 
nae 5. 68— Transfer of Property Act (IV of 1882), 
5. 59. 

A person who is present and witnesses the 
execution of a deed and whose name appears on 
it, though he is described therein merely as the 
writer of the deed, is в competent witnees to 
prove the execution of the deed. 

The term “attesting witness” in section 68 of 
the Evidence Act has the same meaning as 
“attesting witness” in s’ction 69 of the Transfer 
of Property Aot, when the question is as to proof 
of a mortgage. C Jagannata KHAN v, BAJRANG Das 
AGARWALA, 48 О, 81 


——- by way of conditional sale—Mortgagee, if 
trustee for morigagor—Renewal of lease by mortgagee 
—-Оссиратсу holding, non-transferable, mortgage of 
-—8аїе of equity of redemption—Morigagee taking 
new settlement from landlord without taking ad- 
vantage of his position as mortgagee in possession— 
Settlement, if for benefit of purchaser—Transfer of 
Property Aet (IV of 1882), s. 65. 


A mortgagee is not a trustee for his mort- 
gagor except in a very special and modified sense; 
but if a mortgagee renew lease, prima facie he 
‘doth but graft upon his stock, and it shall be for 
the mortgagor's benefit.’ The mortgagee, however, 
stands in a different position to the trustee; the 
trustee cannot acquire the renewed lease for him- 
solf, the mortgagee can, for as against him there is 
only a presumption that he acquires for the mort- 
gagor, andthat may be rebutted. Consequently, а 
new lease obtained bona fide by в mortgagee, 
after giving all parties interested netice, and an 
opportunity of renewal, is not in trust for the 
mortgagor. , . 

An ocenpancy raiyat, who had executed a mort- 
gage of his non-transferable holding by way of 
conditional sale, conveyed the holding to the plaint- 
iff. Thereupon*the mortgagee, apprehending that 
the landlord would be entitled to treat the tenancy 
as forfeited and would be competent to re-enter upon 
ejectment of the mortgagee in possession, entered 
into negotiations with the landlord and obtained a 
new lease from him on payment of a premium. In 
a suit by the plaintiff for redemption and for re. 
transfer to him of the occupancy holding which 
had been mortgaged tothe defendant previous to 
the latter's taking settlement of the holding from 
the landlord : Й 

Held, that as the mortgagee did not obtain 
ettlement from the landlord by taking advantage of 
his position as mortgagee ia posseasion and that as the 
original&enanoy was nof subsisting when the mort. 
gageo {ок sgttlemeat from the landlord, the benefit 

. 


ee 


*. 


of the settlement lease obtained by the 
mortgagés did not belong to the plaintiff and that 
Не was not entitled to a decree for redemptich. 
C ABBAS Aft SARKAR v. SALIMUDDIN ВАавкАВ 692 
Equity of redemption sald in emecution of 
money-decree against mortgagor—Subsequent suit. on 
mortgage—Purchasers of equity of redemption not 
impleaded——-Mortgagee purchasing property in eects 
tion sale of his decree—Purchaser of equity of redemp 

Кот, whether can recover poss@ssion without wideeming 
e mortgage. . 

The plaintiff purchased afi ocoupancy holding in 
execution of a money decree, and the sale was ex. 
pressly made subjact tow mortgage on the holding. 
The mortgagee subsequentlye ‘sued to enforce his 
security, but in that syit the original mortgager 
alone was joined as a party and the plaintiff was not 
joined as a defendant. A deoree was pasted in fa. 
vour of the mortgagee and at the execution-sale, 
which followed, the’ mortgagee became the pur. 
chaser. Ina suit by the plaintiff to recover pesses- 
sion upon declaration of title: Ut 

Held, that the plaintiff, as holder of the equity 
of redemption, was nob entitled io recover posses. 
sion, after the mortgage-sale had taken place and 
that the fact that he was left out of the mortgage 
suit did not nullify the decree in that litigation, 
but that the omission to make hima party to the 
mortgage suit left unaffected his right to redeem, 
and that the mortgagee need not sue again on hig 
mortgage and was not bound to deliver up posses- 
sion to the plaintiff till he had been redeemed by 
the latter on the footing of the mortgage-decree. 
C KALU SHARIF v. Annoy ÜHARAN KARMOKAR, 25 О, 
W. N. 258 а 
Life-tenure—Alienation, power of—Remaind- 

er-men, when bownd—Necessity, strict proof of 

— Necessity, recital of, value* of— Apparent and real 

transachons—Will, power of Court io conatrue— 

Duty of Cowrt. 

A mortgage of property held in life-tenure cannot 
be validly effected in such a way as to bind the 
remainder-men, unless there is most convincing 
proof that the estate itself would bein jeopardy 
without auch mortgage. A person, therefore, who 
ventures to lend money on the security of such 
property must, in order to, meintain against the 
remainder-men any effective imposition of liability 
by them, prove beyond doubt that there existed for 
the loan a necessity of such a character that, unless 
it had been made, ggave injury would have resulted 
to the property in question. A mere recital in the 
deed of the existence of necessity, although of some 
evidential value, is of no conclusive character. 

Das, J.—Every apparent transaction must be pre. 
sumed to bereal,ntilthe contrary is established; 
and the contrary can only be established by 
evidence, and not by conjectures and speculations, 

Itis not өрөл toa Court of title or a Coart of 
sonstruction to say that a document alleged to bea 
Will, and relied upon as a Will and established as 
а Will in а Codrt of Probate, is in fact not a 
Will but a deód of gift. The Оопгь may construe 
the Willand hold that the exeoutant had no power 
to execute it. Pat Ввізківнови Narain Snan, v. 








Hassans NABAIN Sinan, 2 P. L, T, 728 
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~~ Minor, fraudulent representation Бу, as 

t .age--Suit to declare mortgage void—Reltef con- | 

ational-on mortpagor making restitution. | 

Where by‘a’ fraudulent represéntation as to his 
age, & minor induces another person to advance 
hit а’ eum of ‘money on a mortgage of his ‘property, 
&'suib by thé\midor for a declaration that the 
mortgage is void is maintainable and he is entitled 
io the relief claiméd,, on the condition that he 
refunds thé exact sum? received by him at th 
time of the contyact. 
8 U. Р, L.R. (A.) 61; 19 À, L. J, 678 


= Period for redemption fimed—Interest to be 

paid annually—Mortgggee entitletl to sue on occur- 

rence of default—Mortgdgor,, whether can redeem 
before expiry of period fixed for redemption. 

A mortgage-deed provided that redemption would 
be effected ‘after “в fixed number of years, that the 
mortgagor would pay interest annually, and that 
on the ocourrence of any default the morigaee 
would be entitled to: sue for the entire mortgage- 
money: e | 

Held, thet the mortgagor was entitled at any Ише 
before expiry’of.the period fixed for redemption to 
redeem the mortgage; inasmuch as to hold 
otherwisé would be inequitable, having regard to 
the ‘contract’ contained im the mortgage entitling 
the mortgagee io süe at once on the occurrence o 
a default in the payment of interest. A’ Hina 
Kvarv. Gali Sines, 19 A. LJ. 460; 870.Р.1. В. 
(K) 72 985° 





Sale to third person in execution of 
money-decree—-Redemption, right of, assignment of, 
ajter mortgagor's right lost—Assignment, validity of 
—Sabrogation, principle of, applicability of. 

‘Certain’ propertiés were hypobheontéd by D. 
Subsequently, in exécution of а money:deoroe, the 
propértiéa wére sold and purchasód by X, the 
holder of ‘that decree, but he did not obtain 
possession. Thereafter, D. sold the properties to 
S., the considération consisting-of the discharge of 
the original’ mortgage and of the раўшећъ to D. 
of asumi for paymeht to К, “in discharge of the 
amount“ of Bis sale certifionte." 8. obtained 
possession, but no püyiient was made to K, whose 
successor-in-interest brought the present suit'for 

e possession’: | ө. с... 

Held, that plaintiff was entitled to'a decree; that’ 
D. having lost allinteresb'in the properties by the 
Court-sale in favour of K., he conld convey no 
- interest to S. on which thé letter could basb a' 
right to'redeem, nor was 6; entitled to reimburse 
ment’ from’ K:,' às the equitable principle of 'sub- 
rogaiion- did not apply to the case, GOVINDA’ 
Papfyavarv, ШОКАМАТНА- АТАБ,” 40 М, L. J. 114; 
(1921) M: W. М. 87; 29-M. L. T, 156 29r 








? several, of вте" property . to same 
són-—-Decree on later mortgages—Property’ 


Trail — Buit"on' firat moltgege, whether miniaii 
able, Ys uet л 
Wheres two mortgages of the’ bame property ate" 
effected on different: dates‘ in füvour qf the shine 
person, the fast that the ‘mortgages has'obtaihed a 
decree ‘for sale“on the "eürlie?'of the two mortgages, 
will nó6^predlude НИН! froi'‘suing’ on thé аваг 
mortgage os an independent'cinge оѓ notión, во 


A Lita DRAR v, PIAREY Lan, e 
58 
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long as the property remains largely oliarpód under 
that mortgage, iê, во long asib has not been sold 
in such a manner in execution of the ‘prior’ décree 
as to extinguish the morbgage'rights under the later. 
mortgage also. М La&smMANAN Онитту v. McvRYA 
Cunrrf, 40 M, L. J, 126; 29 M. L. T. 189- 833: 
—, simple---Mortgagee getting into possession 
by sale—Possession, nature of —Posseasi8n, if adverse 
to mortgagor or his assignee—Redemption, suit for, 
if barred, Y . : 

Where a dimple  nfortgagee got into posses- 
sion of the mortgaged property by virtue of a sále, 
but the sale was set aside and the  mortgagee 
was subsequently treated as mortgagee in posses- 
sion and was made to account for the actual re. 
alisations made by him, his possession being that-of a 
mortgagee in possession could not he treated as 
adverse to the mortgagor or his assignee so as to 
bara suit for redemption brought 12 years after 
the purchase. С Karı Maguup TALUKDAR v. DINK, 
. Вахоно DUTT че 502- 

-~ «5 Subrogation—Payment of mortgage in‘ 

performance of covenant. 

A person paying off a mortgage, not for his protec: 
tion, but in performance of a covenant is not 
subrogated .to the rights of the mortgagee, Pat 
AKHAURI Pru NARAIN v Kurir Sinan 21 


Subsequent oral agreement entitling mort. 
gagee to hold as jull owner —Mortgagee holding for 
12 years—Redemption—Adverse possession 
Where subsequent to a mortgage an oral arrangé- 

ment is made between the mortgagor and: mort. 

gagee, whereby the latter ia to give up certain 
lands and retain certain others in full ownership in 
satisfaction of the mortgage-debt and other debts, 
and the mortgagee remains in possession as full 
owner for 12 years, he must be taken'to have’ 
acquired а good title by prescription, and althongh- 
in a suit for redemption such a transaction cannot 
be set up as having the effect of itself to transfer 
any interest in the property, it is permissible to: 
consider itas showing the nature of the defend. 
ant’s possession—that it is not as a mortgagee, buf ав 
full owner, and auch possession having ripened into 

a full title, thd plaintiff's right uf redemption is: 

barred. 

L. J. 105; (1921) М. W. N. 1; 29 M. L.L 167; 13 G. 

үу. 428; 44 М. 258 603 

з usufructuary — Deed, construction — of Co- 

venant to pay—Option to pay after stipulated time— 

Mortgagee's suit for’ posiessión— Limifation, starting! 

point of —Transfer of Property Act (IV of 1882);s. 68' 








M KANDASAMI PILLAI'U OHINNAPPA; 40-M, ` 


(o)—Limitation Act (ІХ of 1908), ‘Sch. 1, Art, 132— "-- 
Subsequent document —ovenant to pay after fixed © 


period, efféct of. 

A deed of usufructnary mortgage’ contained -tho 
following provisiof: “Till the above ' stited' time 
(vaida) you shall take possession, make improve. 
ments and énjoy'and also'püy ‘the thirva ‘due in 
respeot of the property" : * 


. 


Held, that there was *no covenant to рау, ‘but’ 


that there was an‘optidn given to the ‘tmhortgdpor, in 


* 


'ease ha wanted todo вб, to re-piy: the' motikaga © 


amount and get biok the: properties. 
Where à subsequent' deed recited: “If I fail’ ‘to’ 

-pay even ёза, i shall pay the amount of és 

pt ) g : 


bu s 


В 


- 


Vel. LXII] 
Mortgage—concld. 


document along with the amount under the above. 
mentioned dooument after the vaida.time of the 
aforesaid, usufruotuary mortgage": . у 

Held,, that there was an express covenant to pay. 
after the period mentioned in the usufructuary 
mortgage 


' Where in a usufructuayy mortgage there is no 
‘covenant to pay by .the mortgagor, the right-of the 


mortgagee to ave under section 68, (c) of the Trans- 
fer of Property Act arises when thé mortgagor fails 
to deliver póBsession of the property to the morb- 
gagee. -MI Kunammar Korey Beart v, HALEKOTE 


ArsABI, 18 L. W. 434 723. 


. Ф 
Muhammadan Law-—Alienation by 
mother as de facto guardian of her infant child ta dis- 
charge ancestral debt—Alienation, whether, binding 
on child—Limitation Act (IX of 1909), Sch. І, 
Art, 44-—-6иї to set aside alrenation, limitation for- 
Decree in suit, form of. А 
Under the Muhammadan Law а mother has no 
power вв de facto guardian of her infant children 
to alienate or charge theirimmoveable property. If 
such an alienation is made, it is not necessary for 
the infants to have it set aside within three years 
after attainment of majority under Article 44 of 
the Schedule to the Limitation Act, because the 
alienation must be deemed to have been effected, 
not by a guardian, but by a wholly unauthorised 
person. The infant whose property has thus been 


alienated is consequently entitled to institute a suit 
for recovery of possession within twelve years 
from the date of sale, or within three years from 


the attainment of majority, whichever may be the 


later date. 


Each of the heirs of a deceased person is liable 
to satisfy an ancestral debt, to the extent of the 
assets in his share. Consequently, in a suit to 
recover possession of ancestral property, on the 


ground that the sale of the property by the de facto 


guardian of the plaintiffs to the defendant to 


satisfy an ancestral debt due to the latter is not 
binding on the former, the decree for possession 


in favour of the plaintiff should be conditional on 
re-payment of a proportionate share of the debt, 
because if the sale made to satisfy the debt be 


deemed ineffectual, the legal effect Would be that 
the debt would stand revived, and the defendant 
should not be driven to institute a ‘suit to enforce 
his. claim or to revive proceedings in execution of a 
decree already obtained, and, if a question of 
limitation arises, to invoke the aid of the principle 
that rights suspended for atime may be revived 
and enforced when the bar is removed. С Lanoo 
KARIEAR v. Jagat Onanpra Sana, 26 О. W, N. m 


` 0,1. 268 
ee ОПРЕ of property in possession of mortgagee — 


tion as well as other incorporeal rights, 


Gift, nature of—Delivery of actual possession- 
Possession and possessory rights, distinction between 
—Possession, meaning of—Cormstructive possession 
for purposes of gift—Hquity of redemption or other 
incorporeal rights, gift of—Possession of donee 
subsequent to gift— Completion’ of gift. 

Under the Muhammadan Jaw an equity of redemp- 
as distin- 


' guished from the corpus, may, in view of the exigencies 


and necessities of modern conditions and conceptions 


+, ĠENERAL iNDINE. І 


ity of a wakf that the wak 
himself of the possession of the wakf property. 


e. 1065 
Muhammadan Law-cond, =, 


of legal rights of property, be subjdots of valid gifts, 
ihe mode of delivery of possession varying according 
to the nature of the right conveyed. 


A gifé is valid even if the donee obtains posses. 


sion of the property subsequent to the gift. e 


Accordimy to Muhammadan Law а property in 
the possession of & mortgagee and not in the-actual 
possession of the donor (mortgagor) is not incapable 
of being the subject of a gift, provided the donor 
evidences the reality of the gift by tliVesting himself, 
so far as he oan, of the whole of what he gives. 

*áccording to Muhammadmh Law a gilh'is а боп» 
tract but as it is а voluntary contract without con- 
sideration, it is not enforceable unléss accompanied 
by possession, in which case the devolution or érans« 
fer of the right to the property becomes complete, 

The insistence tf th$ delivery of actual or direct 
possession in eyery case of gift loses sight of the 
distinction between possession and роввеввогу right, 
Muhammadan text-writers deal chiefly, with the 
former onthe ground that the donor must divest 
himself of all rightg he hasin the subject of the 
gift, including whatever possession is in him. 

But there is nothing in the Mubammadan Law 
to prevent the gift of a right to property. 

By possession in the law of gift is meant such 
possession as the nature of the subject of the gift is 
capable of, ы 

Just as property in the actual possession of t 
tenant or lessee is considered in the constructive 
possession of the landlord or lessor for the purpose 
of making a gift, property in the possession of the 
mortgagee may, for the same purpose, be considered 
to be in the constructive possession of the mort. 
gagor, asin both cases some kind of right to pro» 
perty is left in the owner. © TARA Prasanna BEN 
v. Бнаср Bini, 25 О. W. N. 761 481 
Hanafi School—Wakf, whethertreated 
by registration without delivery of possession. 

Under the Hanafi Law it is essential to the valid. 
should actually divest 





Mere execution and registration of the document of 
wakf without delivery of possession is not sufficient 
io create a wakf. A MOHAMMAD YUNIS v. MOHAMMAD 
Ізнло Kuan, 19 А, L. J, 880; 48 А, 487; 8 U, P, L R. 
(A.) 155 896 
-Wakf— Object of wakf-——~Residue of income 
after payment of ewpenses given to settlor—Validity 
ој wakf, necessary essential*of—Mutwalli, vemuneras e 
tion of—Duty of Cowrt-— Witnesses, credibility of, 
test for determining Transaction, assumption as to 
reality of-—Bwrden of proof. 
A MuhammadaiPlady oreated a wakf, and by аж 





wakfnama dedicated her Property. with the object 
of making permanent provision 

of the Moharram agd the ceremonies in connegtion 
thereto, and named herself as the first mutwalli, 


or the celebration 


The wakfnama. pivided, inter alia, that the income 


of the dedicated properties should be devoted to 
the ceremonies to meeting the necessary expenses 
» for the due management of the properties; to рау. 
ing the salaries of the employees, and that what. 


ever was leit would belong to the mutwalli * А 
Held, (1) that a valid wakf was oreated, and that it 
could not be attacked on the ground that the object 


ee 


. void on the face of it. 


"Nodo > 


. | m | 
Muhammadan Law-—conid. М 


оѓ the endowment was vague, and go could not be 
carried ihto effect, - • 

(2) that the meré fact that: the wakfnama did not 
fix the remuneration of the mutwalli as æ definite 
suf did not invalidate the wakf. ° . 

It is essential to the validity of а watf that the 
небо? should completely divest himself of his pro. 
prietary interest in the properties endowed, but the 
fact that he provides for the residue to come to 
him after every expense necessary for the mainten. 
ance of the trust has been inourred, does not 
suggest Ё#а he retaink®a proprietary interest inthe 
properties dediqated. 2 

Whenever the question of the remuneration of the 
matBalli of a wakf is raised, the Court ought to see 
whether the provisions of the wakfnama enable the 
mutwalli, without committing breach of trust, to 
take anything he likes out.of the,wakf propertios. 
If they do—as, for instance, where the wakfnama 
allows the mutwalli to appropriate in the first 
instance whatevér he likes for his remuneration 
and directs the trust to be carried into execution 
with [һе residue of the income, the transaction 


. cannot stand and ought to be seb aside. 


The safest method of testing the oredibility of 
witnesses ів to see whether the probabilities of the 
case and the admitted circumstances corroborate 
their testimony, . е 

Every appatent transaction must be assumed to 
be real until the contrary is established; the onus 
of establishing the contrary ison the person who 
asserts that the transaction is not what it seems, 
Pat Ismam Aur KHAN wv. HAMIPI Braam, 6 P. L.J. 





218; 2 P. L, Т. 658 | 455 
- Wakf—Permanent lease by пітва, 
validity of. : 


- According to Muhammadan Law a permanent 
leanee granted by the mutwalli of а wakf property 
cannot be regarded asa valid lease, unless it can be 
shown by, the lessee that the lease came within 
the scope and spirit *of the endowment, 

Per Richardson, J.—Apart from express autho. 
rity, а lease in тареш granted by a mutwalli is 

AksHoy KUMAR БАНА v. 

Brosenpaa ÜHANDRA DUTTA 674 

Proceeds of sale of property or its 

_ value to ba devoted to erecting mosque—Wakf, 
whether of property or of value. 

A Muhammadan widow made provision in her 
Will for the sale of aportion of her property and 
the employment of the sale-proceeds thereof in 
the construction of в mosque. The Will further’ pro. 
vided that if her heirs decided to retain the property 
they were to devote the value, thereof, which was 
nientioned, to the construction of а mosque: 

Held, that thero wasa wakf of the value of the 
property for the erection of a mosque and not of 
thé property itself, and that a«urchase of a part of 
the property by a stranger wasenot affected by the 
wakf, A MUHAMMAD ISMAIL €. MUHAMMAD [8HAQ, 
19 A, L. J, 402; 43 A. 508; 3 U. P. L. R. (A ) 157 904 

y when complete, : 

Under Muhammadan Law а wakf becomes com? 
plete hen (1) there is an intention to make а 
Ван, (2) the wakf is declared, (3) а mutwalli ів 
appointed, and (4) the possession is transferred to 
the mutwalli, * 














‘the case may be. 


* INDIAN CABER, ·. 


Muhammadan амсо 


When the wahif is himself th 
is no need оё a formal transfer : 
MOHAMMAD ABDUL JALIL KHAN v. 


-ULDAH Kuan, 19 A, L. J, 227; 48 A, 


Pardahnashin lady—: 
independent legal advige. See | 
PERTY Act, 1882, s. 59 * 


Partition Act (IV of 18 
Partition — Sale—Gonsent— Witha 
Ewecution—Auction-sale. * 

It is open to any ‘of the part 
» sale under the Partition Act 
consent, but the withdrawal mui 
the order for sale is passed. М 
Ran@ayatnam Ouzrry, 18 L. W. 4 


Partnership—oOne of two 
money for partnership business- 
partners. 

Where one of two partners bo 
the purpose of the partnership 
money is eventually pub down t 
account, both partners are eque 
Mauna Po бім v, VELLAYXAPPA Он 
821 
Penal Code (Act XL 

SS. 34, 397 —Robbery or d 

to cause death or grievous hurt- 

Acts done by several persons in qn 

intention—Accused, liability of. 

Section 897 of the Penal Cod 
any distinct substantive offence. 
supplement to sections 392 and 
the substantive offences for vw 
provides a minimum punishment. 

There can be no charge or 
section 397 standing by itself, as t 
no separate offence, The chargé 
viction should be under section 4 
case may be, read with section 89 

The higher punishment provide 
can be inflicted only on the offe: 
uses a deadly weapon, or causi 
cause death or grievous hurt, 
the Code cannot be applied to i 
to make them liable to enhanced 
section 897. *The charge and cor 
them should be one under sect: 
LB Ро Ms 
18 Bun, L, T. 158; 10 L. B. B, 26 


9 SS. 43, 153, 292- 
in provoking style and defamate 
illegal—Distribution of pamphl 
of, being commilted-—Offence—Pa: 
test for determining. 

The publication of а pamphlet 
of which leaves no doubt as to the : 
sons  againsb "whom the wri 
written in avery provocative st 
certain persons, fprnishing to t 


. civil action, would be illegal acco 


of the Penal Code, апф as the nat: 
result of reading such a pamphlet 
provocation to the readers, the 
with the pamphlet may proper!; 


Vol. LX] —— * ЖЕНЕВА, INDEX, , 


‚ Penal Codeé—contd. 


intended that such provocation would cause -the 


offence of rioting tobe committed,-and the distribu-, 
, tion of thg pamphlet would render the person con. 
cerned Hable to punishment under section 163 of the . 


Penal Code, 
.lndetermining whether a pamphelt is obscene 
within the meaning of section 292 of the Penal Cade, 


“the test to be applied.is, whether the tendency of . 


the matter charged as obscenity is to deprave and 


* corrupt those whose minds are open*to such immoral 


influences. In each case the question is one of fact. 

B RAHIMATALLI MAHOMEDALLE v, EMPEROR, 22 Вои. 
L. R. 166; $2 On. L, J. 518 40 

——— S.  100-— Private * defence, *right of— 

Evidence that accused acted in emercise of right— 

Accused protesting innocence—Evidence of exercise 

of right, whether can be ignored, Ы 

When there is evidence proving that a person 
accused of killing or injuring another acted in the 
exercise of the right of private defence, theeOourt 
ought not toignore that evidence and convict the 
accused merely because the latter set up a different 
defence and denied having committed the assault. 
L Gnuraw Rasun v. EMPEROR, 22 CR. L. ev 
S. 182 —Report of assault and obstruction 

Subsequent withdrawal of report — Section, whether 

applicable. "M 

Accused, post peon, made a report to his 
Superior officer that he had been beaten and 
obstructed in the discharge of his duties by a 
Patwari. During the course of inquiries he with- 
drew the report, saying that ib was false. Upon 
this he was charged under section 182 of the Penal 
Oode and convicted, Neither the original report nor 
the petition of withdrawal were on the record, but 
at his trial the acoused stated that his report 
was absolutely true and that he had been induced 
by the Sub-Inspeotor of Police to withdraw it: 

- Held, that section 182 of the Penal Code was 
nob applicable in the absence of evidence that 
accused gave information knowing itto be false, and 
that he “was not bound to show that the information 
given was in fact trae. L An: AHMAD v. EMPEROR, 
22 Ов. L, J. БОЗ 327 

ч S. 304, part H— dct, done witk 
knowledge that deuth would result--Zuperstitioùs 

belief, whether justification for act. • 

Accused, the parents of a child, offered the child 
to the crocgdiles in a tank in the belief that, 
though the child would be taken away, it would 
be returned unharmed, and thereafter would lead в 
charmed life, and attain to a good old age: 

Held, that as the acoused were possessed by а 











superstitious belief, there was no intention of, 


causing death to the child, but inasmuch as what 
they did they did with knowledge that their act 
-would result in the death of the child, they were 
guilty of the offence punishable under the last 
clause of section 304 of the Penal Gode. С Exrrnon 
v Baarat Birari, 88 O. L. J. 179; 26 О. W.N. 076; 
22 Ов. L. J, 626 414 
S. 4] I—Possession' of stolen goods— 

Identity of goods —Proof— Bela, effect of—Erroneous 

or. false statement by accused, effect of. 

Before a conviction can be had under section 411 
of the Penal Code, the possibility of the accused 





Penal Code—oconeld. 


having obtained the goods of w 
in possession by a legitimate m 
cluded. . 
The recovery of stolen articl 
are constantly» changing hands 
months after the theft, does nc 
incumbent upon the man from wh 
are recovered to explain how h 
No inference as to the guilt of 
oan be necessarily drawn from 
false statement made by him. 
Emperor, 22 On, L. J. 595 e* 
S. 426—Conflicting cl 
respect of which alleged » offe» 
finding on the potnt—-Convictior 
Procedure. 
Where in a prosetutiot under s 
Penal Code each, of the, corftendi 
ownership of the propemby in res) 
offence is alleged to have been co 
viction of the acoused, in the abs 
asto ownership, cangob be sustain 
it would be proper for the Trying 
that the accused person was acti 
of a bona fide claim of right. C 
Roy v. АкнАт Kumar BARDAR, 


ss. 44h 448—, 
Complaint by owner of house— 4A» 
tenant — Conviction, whether legc 
possession,” meaning of. 

The owner of a tenanted houst 
against the acoused under sectio: 
Code. It was established that t 
intent to annoy the tenant, entd» 
occupation and did, in fact, саш 
and was accordingly convicted 
the High Court, it was objected t 
ought to be set aside becanse 
was the complainant, and not the 
to whom annoyance was caused : 

Held, that, inasmuch as the 
person in possession" in section 
Oode did not mean only "a com; 
sion,” the fact that the house o 
tenant was, in this vase, the con 
vitiate the conviction. © Pray 
Moraan, 83 C. І. J, 118; 25 C. 
L. J. 494 
Pensions Act (XXHLof. 

1 2.— Political treaty pension, wi 

instance of creditor— Pleadings- 

whether can be re-opened, 
. А political treaty pension i8, т 
the Pensions Act, not attachable : 
creditor's decree. 

A point relevant to liability > 
been taken ог mayə have been Ё 
deliberately pay gee cannot 
this principle woulü not apply to 
irrelevant before decree. > 
Maguar’Ant Kuan, 8 U, P. L. К. ( 

*Pleadings—Fraud, collusion 
sideration, allegations of —Burde: 
to discharge burden, effect of. 

In an ‘action attacking г 
sale on the ground that it was cc 








t 
6 . . 
* 51682 ^. . 
.Pleadilngs—eXdd. s 0с, 


LI LJ 
Fand without consideration and was entered into 


‚ + fo delay or defeat creditors, the onus of proving А 


that this is во ів on the plaintiff, and where the 


evidence produced by him consists only ofewitnesses ' 


-te proye signatures to certain documents necessary 
‘forthe purpose of deducing title «nd to the 


‘topographical position of the property, the onus is. 
not. discharged; and the suit ought to be dismissed. . 


© MaNIELAL. MANSUEHBHAI v. 

(1921) M. W.*N. 8С; 26 C. үү, N. 409 
——— jus tertii, who can set up. 

: In a‘suit for deojaration of title to property 
the defendants can set up а title in a third 
' person, or уһ is technically called jus tertii, whefi 
they are able to show some right in themselves 
as against the plaintiff or in some third person 

7 thrdugh. whom they, derite such а right; . but 
- having no right or ‘title in themselves as againat 
the: plaintiff, they cannot possibly be permitted, to 
-defeat the claim of the latter simply by showing a 
‘superior title in а third person who does not 
concern himself with the pregent litigation. Pat 

Ерлі Sinan v, Вам BAHORI LAL 843 
Practice—Criminal case—Prosecution case false 

in material particulars ~ Qonviction, legality of — 

Appeal—Appellate Court, whether can convict on 

charge of which accused had no notice, 
Where a prosecution cage, ін disbelieved in 
essential particulars, it is not safe to convict the 
acoused on the residue of the evidence that may be 
acceptable. 
. 7 Am accused.person should not be convicted by 
an Appellate Court ofa charge of which he had 
-no notice and which he. was not called upon to 
answer in the Tris] Court. Pat Млүлрнав 
- MAHANTY v. DANARDAN Комр, 3 Р. L, T. 243; 22 Ск. 
"I.J. B5 181 
‘Presidency Small Cause Courts 

Act (XV of 1882), s. 43—Landlord and 

tenant—Order for recovery of possession — Emtension 

of time, Court, poweref, to grant, 

A Presidency Small Cause Court has no power 
“to grant an extension of the time fixed in an order 
-for recovery of possession made under section 48 
‘of. the Presidency Small Cause Courts Act. B 
JaMangp: HORMASJI v, GORDHANDAS Gocunbas, £3 
Box. L. В. 442; 45B. 1048 4! 
-Principal and agent—Accounts—Agent 

jointly accountable to more than one principal— 
- Separate suit for ассоитів by one.of several principals, 

if maintainable. 

.Where an agent has to account to more prin. 
cipals than one, they must all sue, and he is not 
liable fo render separate. accounts ,in separate 
-suits to each of his principals fo whom jointly he is 
accountable, С Kapir BuxksHa MIA v. RAIOHERNESA 
i SHAHEBANL S 76 
—w-——— Money advanced to qgent for work to be 

done—Stipulation for submission of bill subsequently 

~- Agent, whether accountable For monies paid to 
him. 

Where monies are advanced to an agent for 
-work tobe done for his principal, on the undgre 
standing that a bill isto be submitted subsequently, 
the agent is accountable for the monies paid to him. 
^M Tag Млномер Атоов Sart v, WALKER & Oo., 18 
£ L, WwW 866 * 503 


ы 


Buoy aad 





© ~INDIAN-GASHE, .. 


[1921 


Privy Council Appeal—Dismissat ‘by High 
Oourt of Appeal Фу reason of appellitnt’s laches— 
Appeal to Judicial Committee, whether inyolvea 
“substantial question of law," А 


Where the judgment of the High Court ow 
appeal is one of affirmance, and the only question 


for the Judicial Committee to determine would be ' 


whether the High Court, ip the exercise of its 
disoretion, was right fn digmissing the appeal on. 
the ground that the appellant was guilty ef great 
laches in failing to file the paper-book . of: hig. 
appeal, there ів-по substantial question of law 
involved giving a right ОЁ appeal to the ‘Privy 
Council. © Maniux Becam v, Banxu Bxuanv Boss 

88 0. І, J. 181 : ' 205 


Probate and Administration Act 
(V of 1881), ss. 5,59, 62, 64, 67, 
T8, 9O—Grant of Adminisration with сору 
of copy of Will annemed—Grant discretionary— 
Discretion, considerations! in — exercise of —Character 
of “Administration umder s. 
(VII of 1870), ss. 19-H, 19.1, Sch. I, Art. 11, 
Sch, II, <Anneoures A and B-Value of estate— 
Date at which value should. be assessed —Properties 

.Situate in two different districts of two Provinces 
under same Government and fiscal Legislature—Probate 
granted by Court in one districi— Amount of Probate 
duty payableFull Probate duty not paid on grant 
under s. 64 of Probate and Administration Act — 
Subsequent grant under в. 5—Defisiency, whether 
leviable—Construction of Statute—Fiscal legislation, 
principle of —Succession and Probate duty, difference 
between —'" Property held in trust,” meaning of. 


A testator died in March 1916, leaving properties 
in‘ two Disiricks—Distriob M. of Province B. and 
District S. of Province О. His executor applied for 
a Probate of the Will in the Court of the District 
Judge of District M. and on the 15th April 1916 he 
filed an affidavit of valuation of the property lying 
within that district. It was mentioned that the 
testator had left some property in another Distript 
‚ав well, but the executor was not called upon to file, 
and did not file, an affidavit іа the form set forth 
in Schedule III of the Court Fees Act, disclosing the 
whole estate left by the testator in both Districts. 
The District Judge granted Probate in respect of the 


5° entire estafe situate in both districts, while Probate - 
* “duty was paid only on the, value of the property 


setuate within the District M. . 

On 16th: August 1919, under section 6 of the Pro. 
bate. and Administration Aot, the exeoutor applied to 
ihe High Court in Province O for Letters of Ad. 
ministration with regard to the, property situate in 
District 8. On 7th January, 1920, under the order of 
the Court, he filed an affidavit iu the form set out in 
Schedule III of the Court Fees Act. The High Court 
granted Letters of Administration and proceeded to 
determine the value of the property and the Court. 
fee duty leviable thereon: б 

Held, (1) that jhevalue of the property must be 
assessed to the date on which the affidavit of value 

‚ was filed in the Court of the District Judge of M, 
` that is to say, the blth April 1916: 

(2) that as the Districts of M. and 8, though 
situate in two different provinces, were under the 
same Government and Legislature for fiscal pugposes,. 
Probate duty should have been paid on the entire 


5—Court Fees Act ` 


i 


- 


Vol. LXI) ; 


Probate and ‘Administration Act- 
4 


— contd. | ; 
" СЛ 
estate situate in both Districts when Probate was 
‘granted by the District Judge of District M.; 

(8) that,‘ after dedugting the duty already paid 
*on the grant of Probate, under*Attiole 11 of Schedule. 
I, Couri-fee should be ‘paid ow the value of the 
entire estate situate in both Districts, • 


The object of requiring san applicant to etate the 
amount of assets, under section 62 er section 64 of 
the Probate and Administration Act, is to assess the 
proper Court-fees payable оп the grant, dnd not to 
furnish Гав held by Strachey, J, in Exzekiel Joshua 
Abraham, In re, 21 B. 189: 11 Ind. Dec. (м. в.) 95] 
“a basis for testing the accuracy of the subsequent 
inventory and accounts,” 


Under the Court Fees Aot itis the value ofethe 
property in respect of which the grant of Probate or 
Letters of Administration is made that is taxed. 
The Court cannot take into consideration what the 
value of the property wowd likely be, if it were to 
pass into the hands of the most sufficient managers, 
who had not only sufficient energy but sufficient capital 
to work the property. 

Where the assets left by a testator are situate in 
more than one province, the grant of Probate in 
respect of all the assets, which are likely to come to 
the execttor’s hands,shall, under section 59 of the Pro- 
bate and Administration Act, have effect only over 
the property situate in the province in which the 
Probate is granted. 

The principle of all fiscal legislation is that if 
the person sought to be taxed comes within the 
letter of the law, he must be taxed, however great 
the hardship may appesr to the judicial mind to 
be. But if his case does not come within the 
letter of the Jaw, he is free, however apparently 
within the spirit of the law the case might other. 
wise appear to be. 

In the case of doubt a Taxing Statute must be 
construed in favour of the subject. | 

A grant made on an application under section 62 
or section 64 of the Probate and Administration Act 
isa grant made on anapplication to establish the Will 
or the representative character of the applicant 
But agrant made under section 6 of the Probate 
and Administration Act does not partake of the 
character of a grant of the above nature. It does 
not pretend to establish either the Will or the 
representative character of the applicant It is a 
mere ancillary grant in order to give efficacy to 
the grant already made. It is not a grant of 
Probate or of Letters of Administration either with 
of without the Will annexed, but is a’ grant of 
Letters: of Administration with а copy of a properly 
aushenticated copy of the Will annexed. 

An-epplicant under section'5 of the Probate and 
Administration Act is not required to state the 
particulars which must be stated by ‘an applicant 
under section 62 ог 64 of the Aci; nor is an ap- 
plication ünder section б required to be verified 
under the provisions of secfion 67; nor ean а 
Cours making a grant under section 5 require 
the applicant to .give а bond under séotion 78, 
or ah inventory and account under section 90, 

The grant-of Administration under section б of 
the Prolite and Administration Асб. is digore- 
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Probate and Administration Act =. 


cono 


Yionary with the Court, and in the exefcise of ite’ 


discretion thes following considerations shall. weigh 
with it:— UN. ` 

(1) that the executor or the administrator has 
given security to cover the estate of the deceased 
within the jurisdiction of the Court "which granted 
Probate or Letters of Administration as well aa that 
withjy the jurisdiction of the eJourt asked 46 make 
a grant under section 5; 

*(2) that the executor has paij the diy in respect 
of the estate of the deceased within the jurisdiction 
of the Сопг& that granted the Probate or Letters of 
Administration as well as that withinthe jurisdiction 
of the Court asked to make a ‘grant under section b. 

An applicant under весйоп 5 of the Probate and 
Administration Aot isnot required, under the law, 
to file an affidavit of valuation in the-form set forth 
in Schedule III of the Court Fees Act, 

Probate duty is & stamp duty payable on what is 
supposed to be the value of the property the subject 
of the Probate at the time it isgranted. 

There ів this difference between succession duty in 
England and Probate duty in India, that whereas 
the succession duty ise, duty on ‘the value of the 
succession, Probate duty is a duty on the-value of the 
properties in respect of which the grant is made. 
Bat in either case the duty is a duty onthe value of 
a benefi secured by, or conferred оп, the applicant, 


“Property held in trust” within the meaning of 
Annexure B in the form geb out in Schedule LI’ of 
the Court Fees Act is property held in trast by the 
testator, and not property as to which the testator 
has created a trust. Pat Dzrurv COMMISSIONER 
or SINGHBHUM v. Јоврізн CHANDRA DEO Duanan Dh, 
6 P, L. J. 415 2 P. L. T 683 : 


Procedure-Suit againsé*several defendante— 
Admission of claim by some defendants—Suit, whe- 
ther сат be dismissed in entirety—Oo.sharer land- 
lords in possession of separate shares-—-Structures on 
land belonging to all co-shavers— Suit for demolition 
— Parties. ' 

Where in a suit against several defendants, some 
of whom in their written statements supporb the 
plaintiff's claim, the Court makes an order dis. 
missing the suit, the order of dismissal should be 
confined to those defendants who do not admit the 
claim. А 

Co-sharer landlords who are in possession of their 
shapes only are not entitled to a decree directing 
demolition of structurés on lands belonging to all 
the co-sharers, unless the other cd-sharers join 
with them in asking’ for this relief. (4 TABRIJ v, 
КивАв Мати DUTTA е 773 


Provincial Ingolvency Act (Il! of 
1907), ss. 16, 18—Jurisdiction, ESSE ef 
Insolvency Court to deal with insolvent's estate 

. Adjudication order, effect of—~Oficial Receiver—Sale 
of *insolvent’s property in emecution of decree after 
adjudication order, without notice to Official RecBiver, e 
legality of. . 

A. Court dealing with an insolvency under the 
Provincial Insolvency Act has an exclusive jarisdjc- 
tion. to deal for the purpose of administration of 
the insolvent's estate with claims against persons 
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. Provincial, Ingolvency Act-1907— 


eontd. * 


. 
hofding ib adversely to him, whether they have 
arisen from .purchase at Oourt sale or otherwise. 

Therefore, the salpof an insolvent’s estate (after 
an order of adjudication has been made by the 
Insolvency Court) in exeoution of the decree of a 
Civil Court, without any notice to the Official 
Receiver, gives no right in the property to the 
auction-purchaser ang ewill be sot aside by ipe 
Insolvency Court-on the application of the Receiver. 

Per Seshagiri” Aiyar, —As soon ав an order ofe 
adjudication is made by an Insolvenoy Court, the 
property of the insolvent vests in the Official 
Receiver and any dealing with bio property with. 

tice to the Hebefver is ultra vires. 
ой оца 16 aud 18 of the Insolvency Act read 
together invest'the Insolvency Court with jurisdic- 
tion to direct that property in the hands of & third 
party be delivered over to the insolvent or his 
repregentative, the Official Receiver. : 

The language of section 18 is comprehensive 
enough to confer jurisdiction upon a Court of In- 
solvenoy to direct that possession of insolvent’s 
property be given to the Receiver. 

The proviso to section 18 ofe the Inslovency Act 
refers to casos where owing to the act of the 
insolvent, the property is substantially on a lease 
for & particular period or is under a usufructuary 
mortgage or the like, М Kocuv Manowzp Asan 
THARAGAN 9. SANKARALINGA MunpALIAR, 40 M. L. J. 
219; (1921) M. W, N. 236; 146 М 624; 14 L. Se 


sS. 18, 20 (е), 23--Application to be 
adjudged insolvent —Application transferred to 
Official, Receiver for adjudication and administration 
Vesting ordgr, Ne of, effect of ~Sale by Oficial 
iver, validity of. : 
урн сМ [^ beadjudged an insolvent was 
transferred by the District Judge to the Official 
Receiver for adjudication and administration of 
the estate, but no separate order was passed vesting 
the property of the insolvent in the Official Receiver. 
In due course the Official Receiver passed an order 
of adjudication and sold a portion of the estate 
of the insolvent. In a suit based on an assignment 
from the Official Receiver, it was contended that 
in the absence О : vępting order he was unable to 
lid transfer: . 
ues Non the order transferring the insolvent’s ap- 
plication to the Official Receiver amounted to an order 
appointing him to do the acts which the Court was 
empowered to do in the absefice of a formal ap- 
pointment as Official Receiver qua Receiver under 
the Provincial Insolvency Act, and that, therefore, 
thé gale by the Receiver ofa portion of the in- 
solvent’a estate wasa valid act under the orders 
of the Court. - WI Suspa АфАв v. RAMASWANI 
Aryanaar, 49 M: L 7.209; 13 1, W. 227; (1921) M. 
W. N, 185: 29 M. L. T. 233; 44 M. 547. . 346 
maT) 1 а f 
for ical area—Order of adjudication — Absence of 
*order appointing Receiver of estate—Property, 
whether vests in Official Receiver —Sale by Official 
х iver, validity of EMEN : 
Mte mere d. that a person is adjudioited in- 
golvent does not ipso facto vest the property of the 
insolvent in the Official Receiver, who may have 
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_ resides. 


[9-—Official Receiver, appointment of, - 


QC 
., (1921. 
ES 
Provincial Insolvency Act—1907— 
' eoncld, `’ : 
Receiver, under section 19 of the Provincial In. 
solvency Act, of the distriob in which the insolvent 


must be an order by the* Court appointing a 
Receiver of tha estate of the insolvent. In the 


absence of such аз order, a sale by an Official ' 


Receiver does not convey ‘a good title to the-pur. 
chaser. ІМ VvrmianiSGA PADYACHI v PONNUSWAMI 
Рлрүлсні, (4921) M. W. N. 248; 44 M. L. J. 78 396 


SS. 22, 46—Receiver, decision by, that 
debt due—Appeal by insolvent, whether competent— 
Court, power of, to go behind judgment—Fraud, 

A decision by an Official Receiver that в certain 
debt is due by the insolvent is appealable under 
sectio® 22 of the Provincial Insolvency Act aa 
such a decision would aggrieve the insolvent. 

A Court exercising jurisdiction under the Pro. 
vincial Insolvency Act has power to go behind a 
judgment and inguire int? the validity of & debt, 
if there are circumstances which tend to show that 
there has been fraud, collusion or miscarriage of 
justice. S Ananvir DAMODAR v. Jamus FINLAY & Oo., 
16 S. L. R. 28 441 








adjudication— Valuable consideration—Good jaith ~ 

Burden of proof—Valuable consideration, payment 

of, whether evidence of good faith. 

Where a person, within two years prior іо being 
adjudicated insolvent, makesa transfer of his prop- 
erty, the burden of proving thatthe transfer was 
both for valuable consideration as well as in good 
faith, within the meaning of section 36 of the 
Provincial Insolvency Aot, is upon the transferee. 
The mere fact that valuable consideration has been 
paid for the transfer does not necessarily lead to 
an inference of good faith also. N Goran v, RAM 
Кавнма, 17 N. L. R. 69 289 


Provincial Insolvency Act (V of 
1920), ss. 53, 75 —Tiansfer by insolvent in 
favour of person other than creditor—Annulment of 
transfer-—~Procedure—Adverse order—Person aggrieve 
ed, who is. . 

The provision applicable to the case of a trans- 
fer by an insolvent in favour of a person other than 


‘а oreditor is contained in section 53 of the Pro. 


vincial Insolvenoy Act; and the proper person to 
move in the matter of getting the transfer annulled 
is the Receiver, 

If the Court refuses to annul tite transfer, the 
"person aggrieved” by the Court's order із the 


Receiver, and he alone has a, right to appeal. 


against the order, The creditors of the insolvent 


are nob "persons aggrieved” by the order, withig . 


the meaning of, section 75 of the Aot, and have, 
therefore, no iocus standi to appeal against the 
order. L, Ismar DAS о, Арна ВАМ 924 
SS. 54, 55 —Transaction. with motive to 
` benefit insolvent, if fraudulent preference —“ Creditor” 
in s 64, if includes “one in regard to transaction 





impeached as fraudulent preference—Scope of з, 65— 


- “Bona fidé transaction,” meaning of. 
Where the chief motive of a debtor in trans- 
ferring his property'is to benefit himself rather 


_than his oreditor, the transaction cannot bg con- 
A ; 


“been appointed Бу ‘the Local Government Official | 


Before such vésting can take place, there , 


S. 36—Transfer within two years prior to^ 


É 59 т 
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Provincial Insolvency Act—1920—  Provinclàl Small Cause Courts Act 
éoncld, A і —ponold. s : ес. 
sidered fo be a fraudulent, preference under Small Cause Court nature and no second appeal 


geótion 64 of the Provinoial Insolvency Aot. 
A person who becomes a creditor only in respect 
of the ‘transaction gought to be impeached ав a 
* fraudulent preference is"a creditor within the, 
meaning of section 54, Provincial Insolvency Act, 
‘Seotion 55 of the Provinoial Insolvency Aot, 1920, 
protects all transactions, unless of course they are 
in themselves acts of insolvency or fraudulent pre. 
ferences, entered into with the insolvent by third 


persons for valuable consideration ang bona fide, * 


namely, bona fide in the sense that the person with 
whom such transaction takes place had not, at the 
time, notice of the presentation of any ingolvency 
petition by the debtor. А Boacwan Dass & Oo. v, 
Onvrran Lar, 19 A. 1. J. 240; 43 A. 427; 8 0, P. І, 
В, (A. 158 ~ w 732 
Provincial Small Cause Courts Act 
ax of 1887), S. L7—Decretal amount incor. 
rect — Deposit of decretal amount, if sufficient. 

If is the duty of the @ourt to enter correct figures 
in its decree and if a defendant deposits the amount 
stated therein under section 17 of the Provincial 
Small Cause Courts Act, he must be deemed to have 
complied with the law A, Firm Baspeo-Ram BSARUP 
v, FIRM Sera MULOHAND-NEMIOHAND, 19 A, L J. 2485; 
48 А. 438 9 





S. 17—9x parte decree—Application to set 
aside — decree —Security tendered, defective, but 
accepted by Court, effect-of. - 

Section 17 of the ' rovincial Small Cause Courts Act 
is mandatory, and itis a condition precedent to the 
granting of а new trial that the applicant should, at 
the time of presenting his application, terder,security. 
Where the security-bond filed by the applicant is 
subsequently discovered to be invalid, the applica. 
tion should be rejected even although at the 
time of making the application the bond had been 
accepted by the Court. Pat BrsuuN Dayan 
THAKUR v SHEO ТАНАГ Sanu 108 
Sch. П, Art. 41—Contribution, suit 
- for, whether of Small Cause Court nature—Appeal, 

second—Civil Procedure Code (Act V of 1908), 

s. 102. n 

Two suits—one for damages for breach of a 
contract to deliver a land in the joint possession of 
the plaintiff and the defendants, and the other for 
mesne profits in respect of the period in which they 
were in wrongful possession of the land—having 
been decreed with costs the deoree-holder put his 
deorees into execution and recovered the amount due 
from the plaintiff alone. Thereupon the plaintiff 
instituted two suits to recover from the defendants 
their share of the money he had to pay in execution 
of the said decrees: 

Held, that the suits did not fall within Article 41 
of the Second Schedule to thg Provincial Small 
Cause Jourts Act and as the suits were of a Small 
Cause Vourt nature and below Rs 509 in value, no 
second appeal lay. 
v. OHANDRA KANTA BHOWMIK 651 
Art. 41 —Decree for mesne profits 











lies against a decision in such a case.» С Gorges 
SUNDAR Siyam v. Монквн Onanpra Gore 504 


Public Gambling Act (III of 1867), 
SS. 3, 4, conviction wnder—Accused not "found" 
in house at time of Police ratd—Ognpiction, legality 
of. 

In order to substantiate a conviction under 
s88tion 4 of the Gambling Act, it is stificient if 
the accused persons were seen on ghe premises on 
the entry ef the Police in*the course of а lawful 
search, though most of them managed to ‘vada 
arrest at the moment, М Uprrax v. EMPEROR, 
17 N. L. R. 69; 22 On. L. Т, 98 332 


ss. 5, G6 —Applicability of a, 6—Credtble 
information, nature of, to justify entry and search— 

Police Officer, when not authorised: to raid premises. 

In order to apply seotion 6, Publio Gambling 
Act, the premises must be entered.or searched 
under tho provisiona of section б of that Act. * ; 

The credible information, which fhe Police Officer 
must obtain before he can enter a place, must show 
that the gambling is being carried on for the 
profit of the owner*or occupier, and there ought to 
be evidence to describe either how the game itself 
was played, or how a toll, if any, was levied, The 
mere fact that small sums are set aside for 
remunerating those who minister to the comfort 
of the persons assembled, does not show that such 
payments represent any advantage whatsoever to 
the person occupying or keeping the premises, 

A Police Officer is not at liberty to raid premises 
merely because a number of persons are collected 
to gamble there, and а conviction based on, such 
information cannot be sustained. N рр E 





. Емрввов, 22 Ов, L, J, 498 


Ф 
Punjab Allenatlon of Land Act 

(Х1П of 1900), SS. б, 17— Mortgage before 
` Act— Further advance after dct, whether new 

mortgage. 

Where a mortgage has been effected before the 
Sth of June 1901 and a further advance is made 
after that date on the old security, then the 
further advance is nota new mortgage within the 
meaning of the Punjab Alienation of Land Aot, 
provided that nochange is made in the terma of, 
the original transacation. Ё. Reman Das v. JANNAT, 
2 L, 202 789 


‘Punjab Municipal Act (III оғ 1911), 
s. 240, rules under, rr. 5 (1D, 5 (Ill) 
—Qriminal Procedure Code (Act V of 1898), з. 195 
— Penal Code (Act XLV of 1860), s. 193 —"Qourt^— 
Deputy Commissibner acting under rules, whither 
“Court” — False gtatement-—Sanction for prosecution, 
whether necessary. 

A Deputy Commissioner, acting under rule б (41) 


С Kar&asg ОнАмрвА Buowmix. or rule б (ti) of the rules made under section 240 


of the Punjab Municipal Act, isa “Court,” and his 
ganction, under section 195 of the Oriminal Pro 


Contribution, suit for, nature of —Appeal, second, if cedure Code, is necessary before a Court can tåke 


maintainable. А 
A suit for contribution by опе tort-feasor against 
his joint tort-feasor fora sum below Rs, 500 is of a 


. 


cognizance of, a complaint in respect of a false 
statement made on oath before him. L Karm 
ULLAH v, EMPZROR, 22 OR. L, J, 626 * 413 


. 
to 


© 


Зу November L914. 
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Punjab Prg-emptiori Act a of 
E913), s. 4-—8ale—Adhldpi tenure, whether 
tale, е 
In а transaction 'of sale the payment of some 
money_ ag cpnsideration must be contefnplated, 
^ transaction known ав adhlapt ténure, whereby 
& „person becomes the proprietor of а piece of 
land in consideration of his clearing ‘certain other 
land,is not a transaction of sale and is not liable to 


pre-emption L, Онорлм MUHAMMAP v. Tex CHAND, 
2 L.199 





5. 7—Toun agd village, distinction between 
—Quéstion of law—Appeal, second—Naraingarh, 
Ambala Гіві, whether town or village. 

The question · whether certain local conditions found 


шона 

А very important ae as to Whether a place is 
з town or a village is the presence or absence of 
a substantial bazar and the avooutións of the 
majority of the inhabitants. NS 

Naraingarb, in the Ambala “District, is a town 
within*the meaning of section 7. of the Punjab, Pre- 
emption Act. E MAnsa Вам v. Joti 808 


ра Rêgülatión (УНІ of 1819), pro- 
Geedings , jor . summary bale under, nature of 
Authority to take summary, proceédings, whether 
remains Suspended during . pendency of litigation to 
contest prior'Sale —Oahcellation of prior sale, effect 
of, on ‘subsequent sales. 
he proceedings which are taken undér thé 
Putni Regulation by а Zemiüdar for the recovery 
of his dues бте Proceedings taken, not personal 
against the : шдай, bùt against the tenure whic 
représonts ‘the Séoarity. for thé rent. 


When a sale Has bèn held under the _ Patni 





vade ot 
On the 17th November 12:4 a putni belonging 
to JL. was, sold for atrears of rent undér Regulation 


ҮШ of 1819 and was pürohased, by N L in- 
stituted a suit for cancellation of thé sale on thé 
ground that it had been held in contravention of 
one provisions of the .Bégülatíon, On the 7th 
anuary 191 >the suit was decreed and the sale was 
óaneelled by the Court of first instance, The 
Zemindar appealed. Daring the pendency of the 
appeal the puthi was in arrear, фз neither N, nor’ 

L. had paid rent to the Zemindar Оп the fresh 
eth the putna? was again summarily sold under 
thé Regulation and was purchased by the plaintiff 
on the Léth November 19 6 ‘Phe appeal of the 
Zemindar was ultimately dismissal and the order 
cancelling the sale of the 17th November 1914 
stood confirmed ; 

Held, that the plaintiff by his purchase ‘of the 
16th. November 1916 acquired. a good title to the* 
putti, аца that such title wasin no jwise affected 
by.fhe cancellation of the first wale'held on the 
С Buor, OHAND, AHATAP U, 
AsurosH OHAKRABARTY, 25 О. W. N. 43; 48 С, os 
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Railways Act ax of 1890), ‘ss. 4l, 

2, 28, 3--Compartment reserved for “Europeans 

* and Angto-Indians"—Legality ој 

- Jurisdiction * o 

aggrieved person-" Traffic" in в. 42, whether includes 
passenger traffic. 

Asin reserving a compartment for “Huropéans 
and Anglo-Indians" a Wailway Company gives an 
‘undué or „unreasonable prefefence or advantage to 
a class of passqngers, it acts їп contravention -of 
the provisions of segtion 42 (2) of the Railways Aot, 
and this being so, the jurisdiétion of the Civil Courts 
to try the question of the legality of the reservation 
riment ig barred by section 41 of the 
Act. The proper remedy for the person aggrieved 
is to prefer a complaint to the Governor-General 
in Council under section 28 of the Act. 

. Beotion 42 of the Railways Act deals not only 
with goods traffic but also with passenger traffic. 

Per placleod, О. J.—A. Railway Company have the 
power to reserve accommodation for & particular class 
of passengers who may want to travel on the line. 
The only question would Гө whether such reserva- 
tion was an undue or unweasonable preference or 
advantage in favour of a particular class. 

Per Shah, J.—The question whether a Railway 
Administration Acts within its legal rights in asking 
B person, w who enters a compartment reserved for 

"Europeans and Anglo-Indians," to leave the com- 
partment falls outside the jurisdiction of the Civil 
Courts. , В Visuvanaty GANESH о, G. T, P. Baimway, 
23 Bom. L. В. 809 . 1004 
— S. 120 (D)- Nuisance-—Using delivery 

Shed. as market place—Offence, 

person who persists in selling fish іа 
small quantities within the delivery shed of a 
Railway, xot arranged and prepared for the purpose 
of a fish market, and thereby obstructs the 
transaction of the business for which the shed and 
its courtyard are intended, is guilty of com. 
mitting a nuisance within the meaning of section 
120 (b) of the Railways Act, 1890. © DzokiSHA 
v. EMPEROR, 33 O. L, J. 293; 26 О, W., N, 605; 22, Cr. 
L.J.6.4 876 
Registration Act (XVI of T908), S: 2 

(4 )—Agreement to lease — Registration, . 

Unless an*agreement to lease has the effect of 
operating as an immediate demise of the property 
it need not be registered to render it admissible in 
evidence. М ЗуАмічАрна MUDADIAR v. RAMASWANMI 
МорАшАв, 40 M. L, J, 161; 18 L. W. 327; (1021) M. 
W. М, 145; 29 M. L, Т. 157; 44 M, 399 54 
: S. 17, applicability of—Evidence Act (I 

of 1872), s. 116— Estoppel, essentials of—Statement 

not amounting to estoppel, value оў." 

Section 17 of the Registration Act, being a dis. 
abling section, must receive в strict construotion, 
and unless a document is clearly brought within 
its purview, its non-registration ia no bar to ita 
admissibility in evidence. 

Before а documefft can be excluded from evidence 
on the ground that it requires registration, it must 
„һө proved that the property to which the dogu- 
* ment relates was of the value of more than RM. 100 
at the time of its executidn. 

Where a statement is relied upon as constituting 
an estoppel, 1b must be proved that the statement 


reservation— 








Civil Courts—Proper *remedy of - 


caused a change of position of the parties setting ` 


up thé estoppel. 


.* 





- erty as 


Val, LXII) 
Registration Act—concld, 


A statement, however, which does not amount tò 
estoppel may yet be admissible in’ evidence. 
ABDULLA v. Farsy MoHaMMAD ' 4° 
Ss. 17, 1B, 49—Gift or transfer of sir 
„ land, unregistered, effect of — Will, registration of, 

optional — Will, regusterede effect of. 





A deed of gift or ‘transfer of sir land without 


reservation of occupancy rights anf of other prop- 
well would ba wholly inoperative and 
wholly inadmissible in*evidgnee only by reason of 
the provisions of section 49 of the Registration 
Act, which apply only to dooumenig of which 
registration is compulsory under section 17 of the 
same Act and do поб forbid the operation or 
admissibility in evidence of documents of, which 
registration is optional. A Will, therefore, the re- 
gistration of which is optional under section 18 of 
the Registration Act and which has been prpperly 
proved, can operate in respect of all property 
mentioned in it which the testator was legally 
competent to devise, even if it was illegally re. 
gistered. е 

The registration of a Willis conclusive evidence 
of the fact that, ab any rate, at the time of the 
registration the testator was in his senses and 
mentally competent tomake a Will and that he 
did then affirm that the contents of the document 
were his intentions as to the disposal of his pro- 
perty after his death М Мовтїраз v HARIDAS 

246 
— S. 77—Suit for registration of document— 

Scope of enquiry. 

In a suit under section 77 of the Registration 
Act the only enquiry which the Court is bound to 
make is whether the ostensible execntant signed 
and delivered to the other party the document which 
the latter produced for registration. The Court 
cannot, in such a suit, enter into any question re. 
garding the validity of the document. L Reman Das 
v. JANNAT, 2 L, 20° 7 


—— SS. 82, 83—Prosecution under з. 82, 
without sanction of Registrar, legality of. 

Section 83 of the Registration Act is no bar to a 
prosecution by a private person for ап offence 
under section 82 of thab Aot without the sanction 
of the Registration Authorities, ,M  Pananr 
Gounnan, In re, 40 M. L, J. 2155 18 L. W. 195; 1921) 
М. W.N. 144 29 M.L, T. 141; 22 Ов. L, J, 666 
К 582 


Religious endawment—sSshebait, grounds 
‘for removal of— Trüstee, whether can purchase trust 
estate. . 

The grounds for removing a shebait from office 
may not be identical with those upon which a 
trustee would be removed in England, but if a 
shebait in the exercise of his duties has put 
himself in a position which precludes him from 
faithfully discharging the obligatiofis of his office, 
that is suificient ground for his removal. 

A trustee, if nota trustee for sale, can acquire 
an estate from beneficiaries who are sui juris, but 
only if he has made the fullest disclosure to them 
of all facts within his knowledge as tothe yalue 
and céndition of the estate and the parties are at 
arm’s length: otherwise the purchase is bad. The 
basis of the rule is tat a person oecupyiug & 








c^ s e? 
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Religious endowment-conacid. 


• RAM 
fiduclary relation may not use for his own benefit 
informajion which he has acquired as to the trust’ 
pstate. x s °. 

Even if,a person in a fiduciary position ів 
otherwise entitled to purchase, yet if he effects 
the purchase secretly iu antéher. person's pame, 
such purchase can never be allowed to stand, P C 
Peary Moman Микквл v, Monomx Миокинвлп, 84 
C, L. J. 86; 41 M. L. J. 68; 14 L. W. 104; 28 Bom. L. 
FR, 918; (1921) М. W. N, 664510 A. L. 1. 778 76 


Religious Endowments Act (XX of 
1863), s. 18 е é 911 


Rent, suit for arrears of—Tenancy, representation 
of, in entirety—Tenamis, some, not before Oourt— 
Decree, whether can be nfide against tenants not 
befora Court. * M 27 
In asüit for arrears of rent the tenancy ought 

to be represented in its entirety -before в decree 

can be made binding on the tenure, Where in such 

a suit some of thé tenants, who ars’ necessary 

parties, are not before the Court, the plaintiff*is not 

entitled to a decree against such of them as are 

before the Court. © Burenga Nata Bose v. 

AanuonE Мати Boss, 2b С. W. N. 525 464 

Res judicata ье» co-deféndants, when arises 
—Fstoppel—Admission by opposite party—Party 
aware of facts and not misled, 

Where an adjudication between the defendants 
is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata be. 
tween the defendants as well as between the plaint- 
iff and defendants. But for this effeot to arise, 
there must be а conflict of interest between the 
defendants, and a judgment defining the real righia 
and obligations of the defendants inter se. pos 
necessity, а judgment will not be res judicata 
amongst defendants. Nor will it be res judicata 
amongst them by mere infereyco from the fact that 
they have been collectively defeated in resisting n 
claim to a share made against them asa group. 

Where a party is fully cognizant of his own 
rights and position, an admission made by the 
opposite party which has not the effect of influenc- 
ing either the beliefs or the actions of the former, 
cannot operate as an estoppel against the latter. 
L Mrara v Юну: Dita Mar, 2 L. 8 665 
Melcharth granted by karnavan of tarwad— 

` Buil for declaration and — fedemption — Melcharth 

not binding on tarwad decided against karnavan 
in prior suit—Subsequent suit contesting validity of 
melcharth, if barred by ген judicata—Karnavan, 

“rights of ~Non-payment of manuaam, effect of. 

Where in a suit for redemption based upon a 
melcharth granted eby the karnavan of a tarwad, 
the tarwad is fully and legally represented, and the 
kurnavan honestly а bona fide raises the con. 
tention in the intqests of the tarwad that the 
melcharth was executed under circumstances which 
make it nob binding on the tarwad, and after an 
hpnest contest by him, the question is decided 
against him ав representing the  farwad, such 
decision operates ps res judicata against the a&rwad 
ina suit subsequently brought attacking the melcharth 
on the same grounds 

Where a family karar does not deprive the 
karnavan of his position as such ho is entitled to gtant 
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, amelcharth binding on the tarwad on proper occasions 
and for proper necessities, А 
"һө mers non-payment of a. ‘nanusam ‘or 
sanjanyam promised cannot invalidate melcharth 
otherwise valid. Wi KRISHNA MENON v. KRISHNAM 
Narg, 40 M. L. J. 888; 18 L. W. 684; 29 M, L. 5 





Order m execution, passed without notice to 
parties. 
An order in executéon passed without notices to 
parties does nob operate as res judicata. WI Bamunu 
CnuTry v, VARÊDARAJA Снлвтав, 18 L, W, 260 480 


ReView— Competency of Court to entertain different 
views on question of law а different stages of same 
. case— Practice. UE 
eIt is nob open toa Cours to take two different 
views: of the law in differ8nt stages of the same 
cass. : 

The same Appellate Court cannot pronounce 
(except when it is moved by an application for 
review) a different opinion on в relevant question 
of law from that which it held in a previous stage 
of the same cage and on which earlier opinion it 
based its decision remanding the suit to the lower 
Court. . MI Vastan MUSHKIN, Sars v, OHOWDAPPA, 
40 M. L. J. 528; 14 L, W. 236 703 


Right of way, suit for declaration of—Servient 
tenement, person interested in, nob party to suit— 
Decree, whether can be made—Infructuous decree. 
See Отут, PRocEDURE Сори (Аст V or 1908), О.Т, 


в. 9 492 
Rule agalnst perpetultles, whether 
affects personal contracts. See Hindu Law SIO 
Rule of decision Apparent and mot reat 
things disclosed, allegation of — Burden of proof. 
Where ina suit impeaching the validity of the 
order in а claim саве, the plaintiff asserts that the 
apparent state of things is not the real state of 
things, the burden of proof lies upon him to provethia 
and although ciroumstances of suspicion might 
exist, the Couri should nob decide upon mere 
suspicion but upon legal grounds established by 
evidence. © РвотлР OHANDEA Gorm v, BABAT 
OHANDRA GawaoPADHYA, 38 C. L, J. 201; 26 О, W, N. 
“B44 348 
Sale by guardian of minor—Subsequent sale by 
minor on attaining, majority—Suit by transferee 
against prior vendee for possession—Legal necessity, 
„ absence of, plea of, whether can be wrged by trans. 
feree of minor, ; 
' N, shortly after attaining majority, executed a 
deed of sale in favour of P.9 D. claimed to he ‘in 
possession of the property under a deed of dale in 
his favour from the guardian of the minor during 
the latter's minority. Р, bropght the present suit 
to obtain possession of the property and pleaded 
that the sale to D. was invalfi as it was not for 
legal necessity or the benefit of the minor, D. 
objected that such a plea, being a personal privilege 
of the minor himself and not transferable, could 
nob be urged by P.: Ы 
e Helt, thatthe ples of the invalidity of the sale 
to D. by the minor's guardian was not only available 
to the minor personally but could be urged by his’ 
transferee Р. N MoxANLAT v, Kisan, 17 N, L. В. 38 
. 3 a 
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. ‚2 Me a 
Santhal Parganas Settlement Rex 
gulation (Ill of 1872); ss. 11, E 


. Sessions tria]— Eapression of opinidn by-one of - 


the Jurors before conclusion of defence and’ summing 
tp, effect of —De novo trial. 
In a Sessions trial, after the conclusion of the 


. evidence and after thè conclusion of the address . 


of the Public Prosectttor arid before the defence 
had been, heard in full and before the Sessions 
Judge had summed up the, case to «ће tury, one 
of the Jurors, in a poom occupied by the olerks 
of Pleaders, in answer to some questions put to 
him, made fairly distinct intimation that he had 
formed the opinion that the accused was guilty of 
the charge against him: 

Held, that, ir the circumstances of this case, 
there should be a fresh trial before a fresh Jury. 
EMPEROR v. Nazır ALI Bee, 88 О, І, J. 122; 26 О, W, 
N. 249; 22 Ов. І, J, 610 334 


Specific performance—Contract to sell — 
Part performance —Evidence —Agreement, unstamped 
—Becondary evidence. æ 
Secondary evidence cannot be given of a lost 

document which has not been properly. stamped, 

asunder the provisions of the Stamp act such a 

document is only admissible in evidence when the 

Collector hag assessed and charged the penalty on 

thé production of the original document and when 

he has written an endorsement upon the document 
submitted to him. 

Defendant agreed to sell to plaintiff a house and 
two pieces of land. The agreement was written on 
an unstamped piece of paper, which was lost. The 
plaintiff was putin possession of the two pieces of 
land in pursuance of the agreement and an un- 
registered deed of sale was executed in his favour 
in respect of the house. Ina suit by the plaintiff 
for specific performance of the contract to sell : 

Held, (1) that secondary evidence of the lost 
agreement could not be given ; 

(2) that there having been part performance of 
the contract, the matter had advanced beyond the 
stage of contract and the Court must give the 
plaintiff appropriate relief by directing specific per. 
formance. * B Hinanal RAMNARAYAN v, SHANKAR 
Hreacuann, 28 Bom, L, В. 506; 45 B, 1170 637 


Specific Rellef Act (1 of 1877), s. 42 


Stamp Act (П of 1899), s. 36-—Unstamp- 
ed promissory note by Trial Court as agreement on 
payment of duty and penalty—Appellate Court, 
power of, to correct error, М 
Where a Trial Court erroneously treats an unstamp- 

ed document as an agreement and collects duty and 

penalty accordingly and admits it, section 36 of the 

Stamp Aot debars a Court of Appeal from correcting 

the error. MI yssxarRAMA Alvar v. CHELA PILLAI 

40 М L.J. 479 607 

Succession Act (X of 1865), ss. 101, 
111, 1 26—Wall executed by Hindu of Madras 
Town-—Bequest to daughters and gift over to unborn 
persons, on attaining®age of 921 years, validity of— 
Absolute gift—S. 126, applicability of - Majority Act 

` (IX of 1875), s, 8, whether re-enacts fresh age of 
majority— Madras. Hindu . Transfers and Bequests 

` Act (1 of 1914) —Madras Town —Act, if ultra vires. 


" —— Vol LXii] 


Transfer of Property Act—éontd. 


tracting party accepted, provided the substituted. 
“contract js one-capable of being ,énforced. Pat: 


. SRtMATI BAR KUARIN ALAR MANJARI KUARI v SIROAR 
: Barnaro & Co, 6 P. L. J. 473 668 


.* 

.. m Se 59—Mortgage* with possession —Money 
secured below -hundred ° rupees—Simultaneous 

. wnregistered bond, execution of, effect" of. 
* A mortgage below one,hundrefl rupees is created 
Simfply by possession being delivered as security for 
the money, and the fact that an unregistered 
document is pùt forward to evidence th mortgage 
does not affect its validity. A HABIBUL RAHMAN v. 
Rasun Banni, 19 A. L. J. 876 859 


. 
| —— S. 74—Subsequent mortgagee paying off 
prior mortgage, without obtaining assignment or 

| receipt, position of. ө 
If a second mortgagee pays off the first mort. 
gagee without obtaining an assignment of the 
mortgage and without getting o receipt for the 
amount paid, but in lieusbhereof obtains the actual 
mortgage document, then it cannot be said, accord. 
ing to the principles of justice, equity and good 
conscience, that the first mortgage is extinguished, 
and that the second mortgagee has no right to sue 
for the amount due under the first mortgage. B 
Narayan BUDHAJI MOKAL v. РО8НА Jama THAKUR, 
28 Bow І, R, 466; 46 B. 1112 477 


5. B39— Mortgage, suit on—Puisne mortgagee 
not made party, effect  of-— Suit against second 
mortgagee if maintainable-—Morigage-decree— Order 
absolute —Becurity, extinguishment of-—Payment to 
morigagee out of sale-proceeds of mortgaged property, 
appropriation of. 
Where a first mortgagee has notice of a second 
: mortgage ,which he must be presumed to have 
where the second mortgage is registered) and where 
he omits to make the second mortgagee a party 
to a suit on Lig mertgage, as he is bound to 
do under section 85 of the Transfer of 
Property Act and Order XXXIV, rule 1 of 
the Civil Procedure Code, 1908, he ought not to be 
allowed to bring a second suit for sale against the 
second mortgagee with or without the addition as 





| 
AE 
| 
| 








GENERAL (DEK, 


party of the original mortgagor against whom һө. 


has already obtained a decree, simply because he 
finds his first decree valueless against the second 
mortgagee and fs confronted with difficulties owing 
i to bho second mortgagee’s putting forward his rights. 
| Under section 89 of the Transfer of Property Act, 

onthe making ofan order absolute for sale iu а 

mortgage-suit, the seoyrity, e, the document 
‘ creating the mortgage-charge, as wellas the right 

to redeem are both extinguished, and the security 
l cannot be again sued upon, 


A mortgagee who holds several mprtgages from 
the same person, and who is paid out of the pro- 
ceeds reslised from one of his securities, must 

б apply the amount во received by him in reduction 
: of the debt on that security, and is not at liberty 
to appropriate the amount towards sums due to 
. him on,unsecured debts, or on debts secured on 
. ther properties, so as to affect subsequent mort. 
ages, . LAKSHMANAN Ониттү o, МОТНАҮА 
. Quarry, 40 M. L. J. 126; 29 M. L, Т. 189 833 
e s 


é * 
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58. 106, III (h)-—Landlord and 
.tenant-— Notice, to vacate or to рау enhdneed rent®= 
Notice, invalid—Enhanced rent or ejectment.whether 
can be claimed. . . 
Where a landlord gives nétice to a tenant to 





‘vacate the premises by a certain date or, in the 


alternative, to pay enhanced rent from that date, 
and the notice is held to be invalid for failure to 
givg „the period to which the gonant is entitled, the 
tenancy is nob determined and, therefore, the land- 
lord cannot sue the tenant either for dMectmentor for 
rent at the enhanced rate on the basis of the notice, 
Pat Farzanp ALI v. Morinan CHOUDERY, 2 P, L, Т. 
282 E D 421 
Pid 
S. II l-(g)—Eease —Rent, failure to pay 

Forfeiture — Provincial Insolvency Act (ПІ of 1907), . 

s,16 (7) (a!.-—Adjudication— Vestiug of insolvent’s 

property in Insolvency Court—Onerous property, 

when vests in Official Receiver Election, right of-— 

Evidence Act (I of 1872), в. 116—Hstoppe by 

tenant, whether operates after determination of 

tenancy. 

Under section 111 (g) of the Transfer of Pro- 
perty Act, in order to have a forfeiture there should 
be an express condition to that offect, A lease 
cannot, therefore, come to anend in the absence 
of а condition to that effect in the lease-deed, 
merely because the lease money is not paid by the 
lessee or on his insolvency by the Insolvency ‘Court 
on his behalf, 

Under section 16 (2) (a) of the Provincial In- 
solvency Act, the whole of the insolvent’s property 
vests in the Insolvency Court, on an order of ad- 
judication being passed. As regards onerous property, 
such as leases, the Official Assignee has the right 
to elect whether he will accept or repudiate the 
lease-hold property belonging tp the insolvent and 
unless he accepts it, such property is not con- 
sidered to vest in him. 

The unaccepted property continues to vest in the 
insolvent, for there is nothing in the Insolvency Act 
to incapacitate an insolvent from holding separate 
property, provided the persons dealing with him 
are aware of his insolvenoy. 

Section 116, Evidence Act, only operates as an 
estoppel during the continuance of a tenancy and 
not after it has come toanen®, A tenant is liable 
to pay rent to the person who has the real title. N 
MAHADEO v. JAINARAYAN 850 








lD——8. 123—6 for religious and charitable 
purposes -Donor adopting son and then registering 
gift — Gift, validity of. E 
A executed а document purporting to endow 

certain properties fdr religious and charitable 
purposes: the next бшу he adopted В as his son, 
and a few days later registered the deed. In & 
suit under section 92 of the Civil Trocedure Code 
to enforce'the deed against B, it was contended 
Б, ө document, not having been registered 
before the adoption, was invalid under seotio# 123 ° 
of the Transfer of Property Act: 

Held, per Ayting, J—-That ав the gift was com. 
pleted by the exdoution of the document, it wag 
not invalidated by the fact that registration wag 
deferred till after the adepbion, 
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| "per Hughes, J., that there was no complete gift 


'Éefore the adoption, and after the adoption ‘the’ 


donor could not give away any 
pleting the gift by registration. 


mE by com- 
KALIANASUNDA- 


EAM PILLAI V.KRISHNASWAMI AIYAR, 18 L, W. 157; 
' 280 


(1921) M. W; N. 141 


S. 136--Actionable claim, decree whether, 

A dberee is nob a@ actionable claim within the 
meaning of the definition of that term in the 
Transfer of #roperty, Act, and the transfer of e 
deeree in favour of а Pleader is not invalid. М 
GovinpARasuny Namu v. Ranea Rao, 40 М. L.J. 
124; 18 L. W. 97; (1921) М, W.N. 98; 29 M. L 355 





ГД » a 
. Trust—Contract—Oonsitleration—Stranger, — right 


of, їо" sue-—Bale—Portion of sale consideration. 

deposited with vendee for payment to third person — 

Deposit, abhather amounts gto creation of trust in 

favour of that person—Vendee, liability of. 

A contract cannot be enforced except by a party 
to the contract and either of the two persons 
contracting together can sue the other if the other 
is guilty of a breach of or does not perform the 
obligations of that contract, but a third person, a 
person who is not а party to the contract, cannot 
do so. If, however, the contract, although in form 
it is with A,, is intended to secure a benefit to 
В, во that B. is entitled to say he has а beneficial 
right ‘as cestui que trust under that contract, then 
B, would ina Qourt of Equity be allowed to insist 
upon and enforce the contract. 

Where ina deed of sale the vendor lefta certain 
sum of money in deposit with the vendee for pay- 
mnt of money due to a third person and also 
wrote a letter to the vendee to pay the said 
amount to that third person but there was no 
undertaking by th8 vendee to pay to the third 

ой: 
Ре ийа, that there was no deolaration of trust in 
favour of the third person and that, therefore, the 
third person was not entitled to recover the said 
amountfrom the vendee. Pat Внастлт Narain 
v балмад PRASAD 617 


Trustee—Devolution of trust Absolute 
estate—Descent, rule of-~‘Santhathi,” meaning of. 
Where.provisionfis made for the devolution of 

„в trust, the idea that the intention of the donor 

was to create an absolute estate would not be 
precluded, because there may be an absolute estate 
in a trusteeship and the fact éhattrust property és in. 
alenable wonld not make the estate in the trustee. 
ship the less an absolute estate, and would not 
eaffect the descent of the trust property to the heirs 





- of the donee according to tht ordinary law. 


The word ‘‘Santhathi” ig wider than “Puthra 
pouthra" or from воп to grandson. GuBUYAJAM- 
- wan v. BUNGASWAMY MUDALIAR, 18 L. W. 518 745 
L Trustee obtaining „articles for ‘use and 
benefit of temple—Temple property, whether liable for 
ce. 
уно price of articles supplied to a temple trustee, 
the use and benefit of the temple, ів recoverable 
the trustee personally, and: forms no charge 
the property of the temple... М PoxxusAwxI 
AR v, Prome flagsnio4D, 18 L. W. 828:: 423 


` 
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Trust-deed ait to charities—Condition not 


fulfilled — Gift, whether operative. 
A. executed a trust-deed of his entige property, 
with a view Ё рау off his debts, and to make 


arrangements for the proper management of his. 


properties, for the support and maintenance of 
himself and family, wnd for the payment “of 
oharities : the deed: provided that the trusts were 
to be performed “ont of the“ rents, issues, profits 


e 


and income of the properties,” and, inter alia. 


contained the following ol@use:—“After the liquida- 
tion and payment ‘of the said debts, to spend the 
sum of Rg. 500 per month for such medical and 
educational charities within the Zemindaries of the 
settloras shall, with the approval of the settlor, appear 


‚ just фо the trustees". The trustees, with the concur- 


rence of A., sold the whole of the settled properties 
and discharged his debts, leaving a substantial balance 


-in the handsof the trustees. A. having in the mean- 


while died, his widow instituted the present pro- 
ceedings with a view to obtain the directions of the 
Court on the question whether the provision for 
the payment to charitiesgzas operative : 


Held, that in the events which happened the 
trust in favour of medical and educational charities 
was invalid and inoperative. 

Where a charitable gift is made upon a con- 
dition precedent, the gift fails if the condition is 
not satisfied, С SawToNA Roy v. AnvocATE-GENERAT 


124 


Trustee—Sons of deceased trustee, whether trustees 
de son tort—-Suit against sons by ordinary creditor 
of trust, if maintainable. 

The sons of & deceased trustee cannot be regard- 
ed as trustees de son tort, and although they are 
in possession of trust money which came to them 
on their father’s death, а suit against them by 
the surviving trustee torecover the amount of a 
debt due to him from the trust, nob being a suit 
to recover the trust funds ог “ће trust, i$ not 
maintainable 

Quare,—Whether an ordinary creditor can follow 
trust funds in the hands of persons who are not 
trustees ќе son tort, © Ramuman v. BHAGWANDAS, 
16 8. L. R. 98 982 


О. Р. Land Revenue Act (ШІ of 
1901), ss. 56, 88, applicability of, to per- 
manently settled district of whith no Settlement 


or Beneal, 32 0. L. J, 453; 26 О. W. М, 343; 48 0. 
193 - 


Records ewist-—-Gaon kharoh, if part and parca) ‘of * 


rent——Recovery of gaon kharch, in Revenue Courts, 

suit for, if maintainable. N 

Sections 66 and 86 of the U. P. Land Revenue 
Act do not apply to permanently settled villages 
for which no Record of Rights or Settlement Records 
have over been prepared. n 

“Gaon kharch,” although recorded п һе patwnri’s 
papers against each field along with renb and paid 
by the residents of в village for ever forty years, 
is not part and parcel of the contract of rent and 
as such is uot fecoverable as rent in the Revenue 
Court. A Ranma Млрно Larsi о, Ram SkWAK, 19 
A, L. 7.938 43 A. 424 739 
——— S. 233 (K)—Partition— Village abadi, 


sust for partition of plot in— Parties not co-sharera in . 


mahal—Civil Court, jurisdiction of, to entertain 
sutt, Й . 
„ ё А 
е, 


oto» (you LXI] ` 


UT Й 


U. P. Land Revenué Асё-сопоа, nu 


© A suib forthe, partition оѓ: а ріоь of land in ‘tle 
village Abadi, the parties to which are not co-sharérs 
in the. Mahat, is cognizable by, Uivil Uourt, tbe. 
provisions of ‘section 405. (kb) of the Uy Р, Land 
Revegue Act, not being apphosble to such а suit. 


* A BASTU LAL v9 HALDgO saga, 19 А. L, J. 40]; 


8 U; Р, И, В, (Ay) ddd Ас goh. . "o4 
———4 8i ` 233, (m)—Olain! arising out: of 
.irécovery of money realisable as. revenud—-Osuil 

„Gourt, jurisdictione of-—Agriculiurisis Loans Асі 


4 "(XII of 1884) ys. б. 


A claim arising out of the colleobiog of a sum ofe 
money which is, under seotióh б of the Agriculturiata' 
Loans Act, reaugable as revenue, is excepted from 
the cognizance of a CivilOoart by seotion 238 (m) 
of the U, P, Land Revenue Act. А Nindt OHAND 
v, КАНА, 19 А. L. J. 800; 8 U. P. L, R, (A.)-66- 

. 544 


Universities Act (Vili of 1904), s. 25 
—Regulations for conduct of emamsnations ]ramed 
by Punjab University, т. б, whether ultra vires, 
Mule 6 of the Hegülations for tha conduct of 

examinations framed by the University of the 

Punjab, which provides that any candidate detected, 

in giving or receiving assistance or in the use of 

any other unfair means in connection with an 
examination shall be disqualified from passing it 
and also from appearing at any University ex- 
amination for a period of two years from the date 
of his disqualification, is not ultra vires, 1. Tas 
AHMAD V, UNIVERSITY OF THE PUNJAB, LAHORE, 4 Le 
197 861 


Will—Annuity to more than one, whether can operate 
as a joint gist with right of survivorship inter se— 
intention —QContract Act (IX of 18/2), & T4-— 
Penalty. 

An annuity totwo persons should be construed to 
mean that on the death of one of them, the other 
should get a proportionate amount, Bub where there 
are 1udications of а contrary intention, the gift may ° 
ре taken as a joint gift with right of survivorship 
nter ве, 

By а compromise it way agreed that the plaintiff 
woud get Ke, 1U per month trom the*defendant but 
that ifthe latter did not make punctual payment 
for foar consecutive months, then hó would be liable 
to pay at the rate of Кв. 15 per month: 

dew, that the stipulation to pay Ks, 15 per m 
was astipulation by way of penalty and was inserted 
for the purpose of enforcing the punctual payment 
of Rs, 10 per month, C НимАхтА Kumas BHADURI 
V, BUDHANGSU GOBIND UHOUDAURI, Zo О. W. N. 262 


mainen, construction of—-Absolute debutiar—Gift of 
property charged with thakur shoba, effect of —Estate 
taken by donee—Attachment, gbjections ‘to— Civil 

Procedure Uode (Act V of 1908), s. 47. 

А. testator by bis Will provided as follows:— 
“The sheba of the thakur established by my ancestors , 
is performed at my house, 15 1s necessary to make 
some arrangements tor performance of the religious 
rites, the skeba and other acts of the thakur,.. ... 0, 
my упай and my brother’s son, bas sgreed to serve 

‘and attend ‘on me as.long as І may live, and after 
my death to perform all the acts mentioned in 
* : А 
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с, 





D 
WIL -—contá. ' А а АМ 
thé. Will епа he has till iow been’ pertorining’all 
_the acts of sheba, oio. and has agreed бо: perform 
the sÉid aots regularly after my death, I haye on 
Шаб acoquní been pleased wita him.' The said. G, 
shall, 'on my demise, continue! to enjy and: posaess 
in absolute right.all my meveable and” immoveable 
properties. ‘lo’ this none will be able 10 taks айу 
Objection... sese If. the-said б.фобв nob regularly 
perform thersheba;ietc.,: then he among’ my deatéet 
Justis who will perform ihe said aots, shall enjoy 
and possess in absolute right all my properties, 
The said G. shall nob be able to @ke any objection 
thereto :” 2 m 

Held, (1) that the intention of the testator. was 

to give the estate бо, G., subject to the charge of 
the sheba of the thakur; «% 
-. (2) that upen the toonstruction of the dopufnent 
there was no absolute debuitar oreated by the 
testator and that accordingly, the própertios were 
liable to attachmens and sale as the properties of 
G., subject to the*charge of the due performance 
of the sheba of the thakur, С Maxzan Lan BrRcAR 
v, GOKUL ORANDRA ÜHAKRAYVARTI ^ 882 
, construction of —Absolute estate—HEnjoyment, 
whether cum be postponed—Gift over, effect: oy.— 

Restraint on alienation, 

Once a testator has given an absolute estate to 
a devisee of any item of his property then such 
devisee is entitled to possession of such property, 
provided he or she is of age, and the exeoutors 
овп no longer have any control of such property. 

A, testatrix bequeathed certain property to her 
grandson and directed that delivery of possession 
of the property should һе postponed till the 
grandson had a son or daughter twenty years old. 
ln case the grandson died without having $ mon or 
daughter, the Will direoted that there should be a 
gift over of the property; e 

Held, (1) that the direction regarding the post. 
ponement of delivery of possession is not re. 
cognised by the law; 

42) that tho effect of the clause relating to the 
gifs over was thatthe grandson got an absolute 
estate, which was liable to be defeated if he died 
without ever having had a воп or а daughter, 

Where there is any doubt as to the proper con: 
svraction of words of defeasance in a Will, the Court 





onth WiU leanin favour of 68 constraction which ig 


most favourable to the heir. - 
There can be no restraint om the powers of 
alienation of в person to whom ax absolute estate 
*is given liable to We defeated on the happening of 
a certainevent. Ё NAVALOHANP w, MANEKCHAND; 
23 Bom. L., Б, 450 98 


e, construction of-—-Qrant of annuity charged on 
invmoveable Pipperiu, whether perpetual and 
heritable—Haprbss words of perpetuity, if eesential— 
Succession Act (X of 1866), s 160—Hindu Wills 
Act XXI of 1870), 8. 2, 

* A Hindu by his Will dirooted that his second 

son was to give Rs, 500 perannum to tħe foyrth 

son ont of ,the profits of the property demised to 

the former: , 

Held, оп в construction of the Will, that the grant 
of the annuity in favour of the fourth son waa per- 
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potasland: heritable ynd: жаз «not (e: ORE VUE "nlamguage:óof thet’ Will ! Toad ag: - S 


ae of dtha:legatoa::. 
‚2 або 160. cof-the:iindian: «Buecesaión got, dnt 
ig, made) ,.ippticable, to:Hindus руһ the: Hindu Wilts 
Aot, doasnot, require that the contrary intention :of 
the te&tator toowhioh iib refers shoüld be:indicated , 
by: :express words:in ithe, Wall... Iblis aufloiens:.ifaithe 
жану intention appears. а d ‘from:s:the 
w * s. * à ^ Г] 
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